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KENNEDY J: 
I have had the benefit of reading in draft the reasons about 

to be published by Franklyn J. Generally for the reasons which 
his Honour gives, I agree that this appeal must be dismissed, 
but I desire to add some brief comments of my own. 

Section 78 was introduced into the Industrial Relations Act 
in 1984, when what are known as the constituent authorities 
were brought under the ambit of the Act. The constituent au- 
thorities included not only the Government School Teachers 
Tribunal but also the Public Service Arbitrator and Appeal 
Boards, the Railways Classification Board and the Promo- 
tions Appeal Boards. At the same time, the definition of "in- 
dustrial matter" in relation to "a person who is a teacher as 
defined in s73A and is employed under the Education Act 
1928" was added to the definitions to be found in s7(l) of the 
Industrial Relations Act. Accordingly, it may be assumed that, 
when s78(l)(a) provided that the Government School Teach- 
ers Tribunal should have exclusive jurisdiction to inquire into, 
and deal with "any industrial matter relating to a teacher, a 
group of teachers or teachers generally" (subpara(i)), as wejl 
as "any matter concerning the interpretation or application of 
any Act or regulation governing the service of a teacher, a 
group of teachers or teachers generally or concerning any in- 
equity arising out of the application of any such Act or regu- 
lation" (subpara(ii)), the change from "industrial matter" to 
"matter" was quite deliberate. I am unable to accept that there 
was any intention on the part of the Parliament to exclude 
from the expression "matter", "any matter regulated under 
conditions of employment prescribed by or under the Educa- 
tion Act 1928", which, except in the circumstances set out in 
the definition, were excluded from the definition of "indus- 
trial matter" in relation to a person who is a teacher. It is not 
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necessary to speculate why the Parliament intended this re- 
sult. The meaning of the section is, in my view, quite clear. 
The power to appoint teachers is vested in the appellant by 
s7(2) of the Education Act 1928. The power to appoint tem- 
porary teachers as permanent teachers is conferred by reg62 
of the Education Regulations. The Department of Employ- 
ment, Vocational Education and Training having offered per- 
manent appointments to all the temporary, full time and 
fractional time lecturing staff concerned, subject only to ap- 
plications being made and specified criteria being met, and 
approximately 122 applicants having been assessed by the 
Department as having met the criteria, and the appointments 
not then having been made, the resultant dispute was, in my 
view, a "matter concerning an inequity arising out of the ap- 
plication of "the Education Act and the Education Regula- 
tions. The offers made by the Department were made pursuant 
to the power contained in reg62. In my view, it is not to the 
point that the appointments were not in fact made. 

FRANKLYN J: 
This is an appeal against the decision of the Full Bench of 

the Western Australian Industrial Relations Commission dated 
15 March 1995 whereby it dismissed an appeal by the appel- 
lant against the decision of the School Teachers' Tribunal, 
dated 16 November 1994, that it had jurisdiction to deal with 
the matter the subject of the application then before it. The 
grounds of appeal to this Court are more shortly stated than 
those to the Full Bench, but are essentially the same and are as 
follows: 

'The Full Bench erred in law in failing to uphold the 
appeal to it by the Appellant from the Government School 
Teachers' Tribunal ('the Tribunal'): 

(1) On the ground that the matter was not one con- 
cerning either the interpretation, the applica- 
tion of or any inequity arising out of the 
application of any Act or regulation govern- 
ing the service of a teacher. 

(2) Further or alternatively, on the ground that 
upon its proper interpretation the words 'any 
Act or Regulation governing the service of a 
teacher' in s 78(l)(a)(ii) of the Industrial Re- 
lations Act 1979 do not include the Educa- 
tion Act 1928 or regulations thereunder." 

The application before the Tribunal was set out in the pa- 
pers lodged as follows: 

"Schedule. 
Pursuant to section 78(l)(a)(ii) of the Industrial Rela- 

tions Act 1979 the Applicant union claims that an unfair 
application of the Education Act 1928 has occurred 
wherein the Respondent employer has refused to honour 
an agreement reached in 1993 between the State School 
Teachers Union of WA (Inc) and the WA Department of 
Training (formerly D.E.V.E.T.) concerning the conver- 
sion of temporary lecturers to permanency. The Appli- 
cant union seeks an Order that the agreement reached in 
1993 be honoured. 

The Respondent employer submits that the Government 
School Teachers Tribunal does not have the jurisdiction 
to make the Order as sought by the Applicant union and 
alternatively denies and objects to the claim." 

The Tribunal rejected the claim of lack of jurisdiction. No 
issue is taken as to any of the Tribunal's findings of fact which 
relevantly I summarise as follows: 

(1) That an offer of permanent appointment, retrospec- 
tive to 1 January 1993 was made by the appellant 
through his department (the Etepartment of Employ- 
ment, Vocational Education and Training 
("DEVET")) to all temporary, full-time and 
fractional-time lecturing staff, either directly in writ- 
ing or through the Human Resources Division of 
DEVET, subject only to application being made and 
specified criteria being met. 

(2) That approximately 122 applicants were assessed by 
DEVET as having met the criteria specified and had 
established their eligibility for permanent appoint- 
ment in accordance with the offer made. 

(3) That the appellant, through DEVET, at that point 
did not proceed with the appointment, but left the 
offer open, linked however to industrial objectives 
related to changed conditions for all lecturers, those 
conditions being identified in the Tribunal's find- 
ings. Subject to that linking it was still prepared to 
give effect to the permanent appointments. 

(4) The said offers of permanency were made pursuant 
to an agreement to do so. It is not said with whom 
the agreement was made, but the Tribunal found as 
a fact that it was and the clear inference is that the 
agreement was between DEVET representing the 
appellant on the one hand, and the respondent on 
the other. 

(5) No good reason has been demonstrated for not ap- 
pointing the successful applicants to permanent staff. 

(6) The lecturers concerned have been left as unfortu- 
nate and innocent casualties of a larger industrial 
agenda which has little relevance to the offer of per- 
manency received by them and the applications in 
good faith made, in response, by them. The treat- 
ment received by them has been patently unfair and 
constitutes an inequity arising out of the Act and 
regulations and should be remedied. 

The Tribunal consequently ordered that those applicants who 
applied for permanent appointment in response to the letters 
of offer, those advertised in the Human Resources Bulletin, or 
through College Directors, and who are assessed as meeting 
the criteria for permanent appointment, be so appointed with 
effect from 1 January 1993. 

In rejecting the claim that it lacked jurisdiction the Tribunal 
relied inter alia upon ss 7 and 78 of the Industrial Relations 
Act which relevantly provide: 

"7. (1) In this Act, unless the contrary intention appears 

'industrial matter', in relation to a person who is a teacher 
as defined in section 73A and is employed under the Edu- 
cation Act 1928, means subject to section 7C— 

(a) salaries or ranges of salaries, including the in- 
cremental steps therein; 

(b) allowances for additional responsibility or ad- 
ditional duty; 

(c) allowances for disabilities and reimbursement 
of expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in 
lieu of payment of an allowance; 

[(e) deleted] 
(f) any matter relating to the privileges, rights, or 

duties of any organization or association or 
any officer or member thereof in or in respect 
of any industry; 

(g) the implementation of an agreement between 
an organization of employees and an employer 
under which the employer agrees to collect 
subscriptions to the organization, 

but does not include any matter regulated under con- 
ditions of employment prescribed by or under the 
Education Act 1928 unless an organization of em- 
ployees and an employer agree that it is desirable 
for the matter to be dealt with as if it were an indus- 
trial matter and the Commission constituted by the 
Government School Teachers Tribunal established 
under Division 1 of Part HA is of the opinion that 
the objects of this Act would be furthered if the mat- 
ter were dealt with as if it were an industrial matter; 
and also does not include—..." 

Section 7C is irrelevant for present purposes. 
"78. (1) Subject to Division 3 of Part n and subsection 
(4) of this section, the Tribunal has exclusive jurisdic- 
tion— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or teachers 
generally; and 



(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

Further the Tribunal held that the matter involved the appli- 
cation of the Education Act 1928 and/or its regulations be- 
cause DEVET, in offering temporary teachers permanency, 
was acting pursuant to a power conferred by that Act and its 
regulations and referred specifically to s7(2) and 28 of that 
Act. 

Section 7(2) of that Act provides; 
"7. (2) The Minister may appoint teachers and employ- 

ees, other than officers, of the department." 
Section 28 of that Act confers on the Minister power to make 

regulations as there provided. Regulations 245 and 247 under 
Part X authorise the appointment of full-time staff. Regula- 
tion 62 provides for the appointment of temporary teachers 
and for their appointment as permanent teachers "if the posi- 
tion to which he is appointed is a position established for the 
purposes of Part X". The reference to "Part X" is a reference 
to that part of the regulations under the Education Act entitled 
"Part X—^Technical Institutions". It is not in dispute that the 
permanent appointments contemplated were for the purposes 
of Part X. There is no suggestion that any such regulation is 
ultra vires. 

It is not in dispute that, for the purposes of appeal ground 
(1), the Education Act and regulations govern service as speci- 
fied in s 78(1 )(a)(ii) of the Industrial Relations Act, nor that a 
temporary lecturer is a teacher. The appellant's case, as I un- 
derstand it, is that the offer of permanency was made by way 
of arrangement or agreement and as a matter of administrative 
policy. It was not one made as a result of a statutory authority 
or sanction. The claim before the Tribunal was, in essence, a 
claim to enforce an arrangement or agreement. The appellant 
concedes that under the Education Act regulations, the Minis- 
ter has power to appoint a temporary teacher to a permanent 
appointment, but says that the power of appointment was never 
exercised and that all that occurred was that, as a result of the 
arrangement or agreement, the offer was made, applications 
pursuant to it received, and certain of the applicants assessed 
as meeting the required criteria. That the appointments to per- 
manency did not follow was the result of a further administra- 
tive decision. The power to appoint was never invoked. It is 
said that neither the decision to make the offer, nor its mak- 
ing, can be said to have been arrived at or done as a result of 
anything in the Education Act or its regulations, and, if any 
inequity arose because of the Minister's failure to appoint, it 
was not an "inequity arising out of the application of' the 
Education Act or any of its regulations. Rather, it is argued, it 
arose out of the Minister's failure to give effect to the arrange- 
ment or agreement evidenced by the offer. That, as I under- 
stand it, is the effect of ground of appeal (1). It is submitted by 
appellant's counsel that the plain meaning of the words of s 
78(l)(a)(ii) support that conclusion. It is said that the "appli- 
cation of' the Act or regulations can only have meaning when 
the power to appoint is exercised. Until that is done, there is 
no "application". In the present case the power was not exer- 
cised, there was no relevant application and so there can be 
no inequity arising out of such an application. It is said that 
any other interpretation of that provision results in the words, 
"any inequity arising out of the application of such Act or 
regulations", meaning no more than "any inequity arising out 
of the employment of a teacher". This, it is said, the legisla- 
ture could have easily said had that been the intention of the 
provision. 

Next the appellant draws attention first to the provisions of 
s 78(l)(a)(i) by which exclusive jurisdiction is conferred on 
the Tribunal to inquire into and deal with "any industrial mat- 
ter" and then to the definition of "industrial matter" set out 
above (s7). As to this submission he draws the conclusion 
that the Education Act and its regulations govern the service 
of teachers. Section 78(l)(a)(ii). He points to the exclusion 
from the definition of "industrial matter" of "any matter regu- 
lated under conditions of employment prescribed by or under 

the Education Act 1928" unless agreed to as there provided. 
As I understand the submission, it is that as matters so regu- 
lated are excluded from the jurisdiction of the Tribunal as an 
"industrial matter" under s78(l)(a)(i), it follows that they are 
excluded from the jurisdiction of the Tribunal under 
s78(l)(a)(ii), as to allow jurisdiction under the latter is to deny 
the proscription under the former. That argument had the sup- 
port of decisions of the Industrial Relations Commission SSTV 
v Minister for Education (No T8 of 1986) 67 WAIG 1028 
and SSTU v Minister for Education (No T7 of 1989) 69 WAIG 
2269 which were not followed in later decisions: SSTU v Min- 
ister for Education (No T9 of 1993) 74 WAIG 2847 and SSTU 
v Minister for Education (No T4 and T5 of 1993) 73 WAIG 
3362. Its effect is that s78(l)(a)(ii) must be read as if it con- 
tained the insertion underlined. 

"Any matter concerning the interpretation or application 
of any Act or regulation governing the service of a teacher, 
group of teachers or teachers generally, excluding how- 
ever any matter regulated under conditions of employ- 
ment prescribed bv or under the Education Act 1928. or 
concerning any inequity arising out of the application of 
any such Act or regulation." 

Although that submission appears to have been introduced 
in support of appeal ground 1, it is the substance of appeal 
ground 2. 

I have some difficulty with the appellant's reliance on the 
exclusion provisions of the definition of "industrial matter". 
The definition sets out in paras (a)-(g) inclusive what that ex- 
pression means where used in the Act, "unless the contrary 
intention appears". The remainder of the definition is con- 
cerned with matters which are excluded from that definition. 
Those exclusions, in my opinion, can only be exclusions from 
the operation of one or more of paras (a)-(g) of the definition. 
They cannot enlarge or extend the matters included in the defi- 
nition. Thus, relevantly, if any of the matters specified in paras 
(a)-(g) are also "regulated under conditions of employment 
prescribed by or under the Education Act 1928" then they are 
excluded from the ambit of that definition unless an organisa- 
tion of employees and the employer agree that it is desirable 
that the matter be dealt with as if it were an industrial matter 
and the Commission referred to in the definition holds the 
opinion there specified. In my view it is clear that no "indus- 
trial matter" as there defined is involved in this case as the 
issues are not concerned with any of the matters specified in 
paras (a)-(g) inclusive. It is not contended otherwise. Conse- 
quently s 78(l)(a)(i) has no relevance to a "matter" the sub- 
ject of s78(l)(a)(ii). In my view, there is nothing in s 78(l)(a)(i) 
which requires the expression "industrial matter", to be given 
any different meaning to that in the quoted definition. 

Section 78(l)(a)(ii) confers jurisdiction, within the limita- 
tions that its terms create, in respect of matters which are not 
industrial matters, but can also apply to industrial matters to 
the extent that an industrial matter can fall within its terms. 
For example, the matter arising under para (f) of the defini- 
tion, not regulated by a prescribed condition of employment 
under the Education Act, would be an industrial matter and 
could also conceivably give rise to questions concerning the 
interpretation or application of the Education Act and/or a 
regulation thereunder governing the service of a teacher or 
teachers, or concerning an inequity arising"out of the applica- 
tion of the Act or such a regulation not the subject of any of 
paras (a)-(g) of the definition. There is no necessary incom- 
patibility, in my view, between the definition and s 78(l)(a)(ii) 
nor between the latter and s 78(l)(a)(i). In the end the appel- 
lant's argument under appeal ground 1, as I understand it, is 
no more than that the failure to appoint pursuant to the ar- 
rangement or agreement cannot constitute an "inequity aris- 
ing out of the application of the Act or regulations" as, unless 
until the power to appoint is exercised, there is no such appli- 
cation. Tfre existence of an unexercised power to appoint is 
not, and cannot in any way, be causative of the inequity. 

In my opinion, the appellant's contentions in respect of 
ground (1) are specious and simply answered. It is beyond 
argument that the Education Act is an Act "governing the serv- 
ice of' teachers. The power to appoint a teacher is vested in 
the appellant by s7(2) of that Act. Provision for its exercise in 
different ways is made in the regulations. Regulation 62 pro- 
vides for the appointment of teachers on a temporary basis for 
either a fixed term or at the discretion of the Chief Executive 
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officer, or on a permanent basis which may be on probation. 
A temporary teacher may be appointed in a permanent capac- 
ity to a position established for the purposes of Part X—as is 
the present case. There is nothing either in the Act or regula- 
tions which inhibits negotiations and agreements prior to a 
proposed appointment to determine the conditions of such 
appointment. In many cases, such negotiations would seem 
an essential pre-requisite to appointment. For example, under 
regulation 62, negotiations or agreement would seem neces- 
sary or at least desirable as to the suitability and qualification 
for and the date of effect of the appointment, whether there 
should be a probadonary period and, if so, its term and its 
conditions. The validity of any such negotiations and agree- 
ment relating to or determination of such matters can only be 
found in the power of the Minister to appoint. Absent that 
power, there is no power to negotiate or agree. That power, in 
my view, cannot be viewed in isolation as having effect only 
on exercise of the actual appointment. To have practical, pro- 
fessional and commercial reality and to be consistent with the 
objectives of the Industrial Relations Act, all matters which 
are reasonably required to be done as incidental to the exer- 
cise of the power to appoint are necessarily encompassed 
within that power. That, in my view, includes arrangements 
and agreements entered into which set the conditions and cri- 
teria on which the power will be formally exercised. Such 
matters can only be entered upon in any meaningful way pur- 
suant to the Minister's power to appoint. They necessarily 
involve an application of the Act which confers the power. 
That there is a regulation making power does not detract from 
the validity of that conclusion. As s28 makes clear that power 
is relevantly limited to regulation of the actual appointment as 
teacher and to certain matters subsequent to appointment. 
Matters which must necessarily be preliminary to formal ex- 
ercise of the powers are not covered thereby because until 
formal appointment, the candidate is not a teacher. The con- 
trary conclusion would produce absurd results having regard 
to the objects of the Industrial Relations Act and I refer to the 
wording of the preamble and to the principal objects as set out 
in s 6. Appellant's counsel effectively concedes that the con- 
clusion he advocates means that, unless and until the power to 
appoint is actually exercised in any case, all negotiations, agree- 
ments, promises and undertakings made on the part of the 
appellant can be ignored by him, breached or withdrawn, and 
that the Tribunal in such case would have no power to deal 
with any inequity arising therefrom. That proposition is en- 
tirely inconsistent with the above mentioned objects of the 
Act. I would dismiss ground (1). 

Ground (2) was separately argued by appellant's counsel 
only as follows: 

"COCK, MR: If I could go to ground 2 of our grounds of 
appeal, the argument here expressed is that because of the 
definition of 'Industrial matter' in section 7 subsection (1) of 
the act in regard to teachers, and because it seems—I think 
there were only ever two occasions on which 'Industrial mat- 
ter' is used in the context of teachers—one must give some 
weight to the non-inclusion in the definition of 'Industrial 
matter' of matters regulated under conditions of employment 
prescribed by or under the Education Act; that there is a close 
nexus between matters prescribed or regulated under 'Condi- 
tions of employment' by the Education Act and what is in 
78( 1 )(a)(ii) and that therefore applying the maxim in that par- 
liament doesn't intend to do anything in vain it would really 
deprive the non-inclusion under the definition of 'Industrial 
matter' of virtually any effect if in subparagraph (2) one could 
then read in 'Education Act' or 'regulations under the Educa- 
tion Act', because one is getting in by the back door what is 
not allowed by the front door. 

FRANKLYN J: I don't understand. 
SCOTT J: What act or regulations would 78(l)(a)(ii) then 

be referring to? 
COCK, MR: The only ones I can think of, your Honour, 

would be things like the Public and Bank Holidays Act, the 
Minimum Conditions of Employment Act, the Long Service 
Leave Act. 

SCOTT J: That is really extraordinarily limited. 
COCK, MR: I don't further develop the argument, your 

Honour." 

I have already given my reasons for rejecting this submis- 
sion. I would dismiss ground (2). 

SCOTT J: 
I have had the opportunity of reading, in draft, the reasons 

about to be published by Kennedy and Franklyn JJ. I agree 
both with the reasons of each of their Honours and the con- 
clusions that they reach. 1 would also dismiss this appeal. 
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JUDGMENT- 
KENNEDY J: 

I would allow this appeal, set aside the order of the learned 
President of the Western Australian Industrial Appeal Court 
and substitute therefor an order dismissing the respondent's 
application to the President dated 5 December 1994.1 publish 
my reasons. Rowland J is unable to be present this morning. I 
am authorised by him to publish a note that he agreed that the 
appeal should be allowed and the decision and order made by 
the President, the subject of the appeal, set aside. I publish 
that note. 
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I agree, and I publish my reasons. 
Library Number: 950475S 

Catchwords: 
Industrial law—Registered organisations—Secretary of 
union—Whether an employee—Whether able to hold an 
office for a period exceeding four years without being 
re-elected. 
Industrial Relations Act 1979, ss7(l), 56(1 )(e). 

Representation: 
Counsel: 

Appellant: Mr S R Edwards 
Respondent: Mr D H Schapper 

Solicitors: 
Appellant: Minter Ellison Northmore Hale 
Respondent: Mr D H Schapper 

Case(s) referred to in judgment(s): 
Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 
CLR 16 

Case(s) also cited: 
Andreevski v Western Institute Student Union Inc (1994) 
58 IR 195 
re Application of PR Brzycki (1984) 9 IR 464 
Hospital Salaried Officers Association v Minister for 
Health (1981) AELR 336 
McKay v Oliver (1967) 15 FLR 39 
Morris v O'Grady (1991) 37 IR 196 
Ransley v Australian Public Service Assocation (Fourth 
Division Officers) Tasmanian Branch (1985) 12 IR 55 
Roughan v Coulson (1982) 3 IR 393 
Shearing Contractors Association of Australia v J D Kirby 
(1983) 26 AILR 53 

KENNEDY J: 
I have had the benefit of reading in draft the reasons to be 

published by Franklyn J. Generally for the reasons which his 
Honour gives, I agree that this appeal must be allowed. I de- 
sire only to add some brief comments of my own. 

Although no issue was raised in argument regarding the 
competency of the present appeal, I agree with Franklyn J that 
an error of law has been demonstrated. 

This appeal does not raise any question as to whether the 
General Secretary holds an office in relation to the appellant. 
Subject to the exclusionary words, it is obvious that he does 
so within the terms of the definition of "office" in s7(l) of the 
Industrial Relations Act 1979. The question which is raised is 
whether, within the meaning of that definition, he is an em- 
ployee of the appellant. It is accepted that he "does not have a 
vote on the committee of management of the organization". 

A convenient summary of the relevant considerations is to 
be found in the judgment of Mason J in Stevens v Brodribb 
Sawmilling Co Pty Ltd (1986) 160 CLR 16, at 24: 

"A prominent factor in determining the nature of the re- 
lationship between a person who engages another to per- 
form work and the person so engaged is the degree of 
control which the former can exercise over the latter. It 
has been held, however, that the importance of control 
lies not so much in its actual exercise, although clearly 
that is relevant, as in the right of the employer to exercise 
it: Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561 at 571; 
Federal Commissioner of Taxation v Barrett (1973) 129 
CLR 395 at 402; Humberstone v Northern Timber Mills 
(1949) 79 CLR 389 at 404. In the last-mentioned case 
Dixon J said: 

"The question is not whether in practice the work 
was in fact done subject to a direction and control 
exercised by an actual supervision or whether an 
actual supervision was possible but whether ultimate 
authority over the man in the performance of his work 
resided in the employer so that he was subject to the 
latter's order and directions." 

But the existence of control, whilst significant, is not the 
sole criterion by which to gauge whether a relationship is 

one of employment The approach of this Court has been 
to regard it merely as one of a number of indicia which 
must be considered in the determination of that question: 
Queensland Stations Pty Ltd v Federal Commissioner of 
Taxation (1945) 70 CLR 539 at 552; Zuijs' case'. Fed- 
eral Commissioner ofTaxation v Barrett (1973) 129 CLR 
at 401; Marshall v Whittaker's Building Supply Co (1963) 
109 CLR 210 at 218. Other relevant matters include, but 
are not limited to, the mode of remuneration, the provi- 
sion and maintenance of equipment, the obligation to 
work, the hours of work and provision for holidays, the 
deduction of income tax and the delegation of work by 
the putative employee." 

Nowhere in the rules of the appellant is the General Secre- 
tary described as an employee. The language of the rules, how- 
ever, is not as important as their substance. A reading of the 
rules leaves me in no doubt that the General Secretary is in- 
deed an employee of the appellant, and this notwithstanding 
the fact that he is elected by a ballot of the financial members 
of the appellant. It was argued for the respondent that there 
was no contract of employment by way of offer and accept- 
ance between the appellant and the General Secretary. Even if 
there has been no formal offer and acceptance, a contract of 
employment could readily be inferred. 

The duties of the General Secretary are not extensively laid 
down in the rules themselves. Rule 18 does specify some par- 
ticular responsibilities, but they are quite narrow in their scope, 
and certainly not comprehensive. The rule proceeds upon the 
basis that the General Secretary's duties will be assigned to 
him by the Delegate Meeting and the General Committee, as 
well as by the rules. Rule 22 confers upon the General Com- 
mittee the power inter alia to manage and superintend all af- 
fairs of the appellant (para(a)) as well as to "[djirect the labours 
of the General Secretary" (para(p)). The General Secretary is 
not one of the "General Officers" of the appellant and there- 
fore he does not serve on the Executive Committee. He re- 
ceives a salary and he is entitled to annual leave (rl8(i) and 
(m)). Together with the General President, the General Secre- 
tary has "the right to move and second and/or speak to any 
proposal before either the General Committee or Delegate 
Conference". The General President, however, is expressly 
given a deliberative vote. The General Secretary is not (r59). 
He is not a member of the General Committee (rl3), although 
he is required to attend "when practicable" at all meetings of 
the General Committee (rl8(d)). The General President and 
General Secretary, together with a Delegate from each dis- 
trict, are said to "compose" Delegate Meetings; but neither 
the President nor the General Secretary can constitute part of 
the quorum (r6). Nor, unlike the position with respect to the 
General President (r59) and the Delegates (r6), is there any 
express provision as to the General Secretary's voting. 

In my opinion, the rules point clearly to the General Secre- 
tary's being an employee, particularly having regard to the 
degree of control exercised over him. 

I would allow the appeal, set aside the order of the learned 
President, and substitute therefor an order dismissing the re- 
spondent's application to the President dated 5 December 1994. 
ROWLAND!: 

For the reasons given by Kennedy J and Franklyn J, I agree 
that the appeal should be allowed and the decision and order 
made by the President, the subject of the appeal, be set aside. 
FRANKLYN!: 

The appellant appeals against a decision of the President of 
the Western Auspyian Industrial Commission dated 20 March 
1995 whereby inter alia the President made declarations: 

(1) That Rule 18(a) of the appellant's rules is inconsist- 
ent with s56(l)(e) of the Industrial Relations Act 
("the Act") insofar as it permits a person elected to 
hold the office of General Secretary within the or- 
ganisation for a period exceeding four years without 
being re-elected; 

(2) Requiring Rule 18 to be altered and certified as reg- 
istered within a specified time to provide, in the terms 
set out in the declaration, that the General Secretary 
be elected for a term of two years; 

(3) That there be liberty to apply to the President to dis- 
allow the existing Rule 18 or part thereof if it be not 
so altered. 



The grounds of appeal are as follows: 
"1. That the learned President erred in law in his decla- 

ration that Rule 18(a) of the abovenamed Appellant 
organisation's rules is inconsistent with Section 
56(1 )(e) of the Industrial Relations Act 1979 ('the 
Act'), because the General Secretary of the Respond- 
ent organisation is not the holder of an 'office' as 
defined in Section 7 of the Industrial Relations Act 
1988 as he is an employee of the organisation. 

2. That the learned President exceeded his jurisdiction 
enumerated in Section 66(2) to alter Rule 18(a) of 
the abovenamed Appellant organisation's rules to 
provide for the office of General Secretary to be 
elected for a term of 2 years, or at all. 

3. That the learned President exceeded his jurisdiction 
and erred in law by ordering that there be liberty to 
apply to the President to disallow the existing Rule 
18 or part thereof upon notice in writing to the Com- 
mission, on the grounds set out in ground 1." 

The matter came before the learned President on an appli- 
cation under s66 of the Act by the respondent, a member of 
the appellant union, seeking orders (a) that the office of Sec- 
retary of the appellant be declared an "office" in relation to an 
organisation within the meaning of s7 of the Act, (b) that rule 
18(a) of the rules be amended to provide for the election of 
the General Secretary by a ballot in a manner provided for in 
the Act, ie each 4 years, (c) that the rules be amended to con- 
form with s56(i)(e) of the Act so as not to permit a person to 
hold an office within the union for a period exceeding 4 years 
without being re-elected, and (d) ancillary orders. It is not in 
dispute that the declaration firstly sought, whilst referring only 
to the "office of secretary" is a reference to the office of Gen- 
eral Secretary. 

Section 56(i)(e) of the Act provides: 
"(1) The rules of an organization— 

(e) shall not permit a person to be elected to hold 
an office within the organization for a period 
exceeding 4 years without being re-elected; 

Rule 18 of the appellant's rules provides for the election by 
a ballot of the financial members of the Union of a General 
Secretary who shall remain in office until he resigns, is sus- 
pended or is dismissed by a majority of members present at a 
meeting of the General Committee specially summoned for 
that purpose. His retiring age is set by the rule at 65 years. The 
rule then provides for other matters relevant to the duties, rights 
and obligations of the General Secretary. 

The issue which arises under s56(i)(e) is whether the Gen- 
eral Secretary is elected to hold an "office" within the organi- 
zation. The meaning of "office" in relation to an organization 
is provided for by s7 of the Act as follows: 

"'Office' in relation to an organization means— 
(a) the office of a member of the committee of 

management of the organization; 
(b) the office of president, vice president, secre- 

tary, assistant secretary, or other executive of- 
fice by whatever name called of the 
organization; 

(c) the office of a person holding, whether as trus- 
tee or otherwise, property of the organization, 
or property in which the organization has any 
beneficial interest; 

(d) an office within the organization for the fill- 
ing of which an election is conducted within 
the organization; and 

(e) any other office, all or any of the functions of 
which are declared by the Full Bench pursu- 
ant to section 68 to be those of an office in die 
organization, 

but does not include the office of any person who is 
an employee of the organization and who does not 
have a vote on the committee of management of the 
organization." 

As that definition makes clear, a person may hold an office 
in an organisation but, if the exclusionary provisions apply, 
that office is not one in relation to the organisation for the 
purposes of the Act. The learned President found the appel- 
lant's General Secretary to hold an office within the meaning 
of paras (b) and (d) of the definition by reason of being a 
secretary and because the office is one for the filling of which 
an election is conducted within the organisation. He then con- 
sidered the effect of the exclusionary provisions of the defini- 
tion. He found that the General Committee of the appellant as 
provided for by its rules was the committee of management, 
and that the General Secretary did not have a vote on it. The 
sole issue remaining was whether the General Secretary was 
an employee of the appellant. On this issue the learned Presi- 
dent made the foUowing specific findings in relation to the 
General Secretary: 

1. His salary was paid by the appellant. 
2. He was subject to the directions of the General Com- 

mittee. 
3. He is a member of the supreme governing body, ie 

the Triennial Delegates' Meeting, but without vot- 
ing rights. 

4. He is not a member of the General Committee. 
5. He works for hire and reward. 
6. A number of his duties are assigned to him by the 

rules. 
7. He can be dismissed or suspended but has recourse 

to all of the financial members for a decision upon 
referendum. 

8. He does not enter into a contract of employment in 
the beginning but is elected in the same manner as 
persons holding office as General Officers. 

9. He is not a General Officer. 
10. He has a right to move, second and speak to propos- 

als. 
11. There are separate provisions for suspension of the 

General Secretary and of a General Officer, the Fed- 
eral Councillor and members of the Committee. [The 
General Committee] 

12. He may be suspended by the General President. 
13. He is to receive a salary whereas the President and 

Vice President receive only Honoraria. 
14. He has powers and duties which do not depend on 

directions being received from the Delegates' Meet- 
ing or the General Committee. 

In my opinion the learned President erred in finding, as set 
out in (3) above, that the General Secretary was a member of 
the appellant's supreme governing body, ie the Triennial Del- 
egates' Meeting. As to that body. Rule 6 relevantly provides 
as follows: 

"For the supreme government of the Union there shall 
be a Delegate Meeting held triennially to be composed of 
a delegate from each district together with the General 
President and General Secretary for the time being." 

That rule, in my opinion, does not vest the supreme govern- 
ing power in the persons who are entitled to make up the meet- 
ing as such. It declares only the purpose of the meeting and by 
whom it shall be composed. The decisions of the meeting are 
made by those with the power to vote. By Rule 9 that power is 
vested in the Delegates. By Rule 59 the General President and 
General Secretary are given the right to move, second and/or 
speak to any proposal before either the General Committee or 
the Delegates' Meeting, and the right to vote at such meetings 
is conferred on the General President. The General Secretary 
however, has no right to vote. The right conferred on the Gen- 
eral Secretary to be a member of the Triennial Delegates' 
Meeting and those conferred by Rule 59 can be seen as con- 
sonant with the qualifications required by Rule 18 for his ap- 
pointment, ie that he "shall have full knowledge of the Union 
and Railway work, and shall be competent to discharge all 
reasonable duties assigned to him by the Rules of the Union, 
the Delegate Meeting, and the General Committee". However, 
the fact that he is a member of the Delegate Meeting by virtue 
of Rule 6 with the rights conferred by Rule 59 does not, in my 
opinion, make him a member of the supreme governing body 
in the sense found by the learned President, ie "the supreme 
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government of the [Union] includes the General Secretary". 
In my view, for that to follow he must have power to contrib- 
ute effectively to the decisions of that body by a right to vote. 
A perusal of Rule 7 identifies his role in relation to the Del- 
egate Meeting as no more than receiving motions to be dealt 
with at the Meeting for the purpose of placing them on the 
agenda. Rule 18, which deals generally with his rights, duties 
and obligations, says nothing as to his role at the Delegate 
Meeting. 

As to the findings set out in 14 above, the powers and duties 
not received from the Delegates Meeting or General Commit- 
tee are prescribed by the Rules. That that is so cannot, in my 
view, having regard to what is so prescribed, lead to an infer- 
ence that the General Secretary is not an employee. 

Having made the findings to which I have referred the learned 
President enunciated that: 

"A person is an employee if employed for hire or award. 
A person is employed if he or she is bound by a contract 
of employment." 

After discussing what, in the private sector, is meant by the 
term "officer", including the application of "the independence 
of function test" to distinguish an officer from an employee, 
he concluded that the General Secretary was not an employee 
"since he is not subject to a contract of service. He is not, 
therefore, employed and is an 'officer' as defined". 

In my opinion, on the facts of this case, that conclusion was 
not open to the learned President. In addition to the findings 
and other matters to which I have referred the Rules reveal the 
following. They provide, under the heading "Execution of 
Industrial Agreements", that such agreements shall be made, 
by one delegate from each district of the Union together with 
the General President, Vice President and General Secretary. 
However, they also provide that no such agreement shall be 
entered into until approved by a majority vote of the General 
Committee. Thus a General Secretary has no vote as to whether 
or not any such Agreement can be entered into and so as to 
whether it should be made. His function is purely to take part 
in its execution. The General Secretary is subject to complaint 
made to the General President who may suspend him, pro- 
vided he advises the Executive Committee and immediately 
convenes the General Committee to deal with the suspension. 
The General Secretary is subject to dismissal by the General 
Committee. The Executive Committee may also suspend him 
temporarily pending the decision of the General Committee. 
His functions as specified under Rule 18 are of a clerical and/ 
or secretarial nature only, prescribed in detail and with no real 
discretion conferred on him. Unlike the appellant's General 
Officers, he is to receive a salary based on a driver's rate and 
to receive the same transfer expenses etc as do first class driv- 
ers. He is entitled to annual leave on the same basis as union 
members, to be taken at one time in a year or, if approved by 
the General Committee, allowed to accumulate for two years. 
He is to receive long service leave and sick leave on the same 
conditions as union members. He was required to provide a 
fidelity guarantee for S600 at the union's cost before assum- 
ing office. In my view that last requirement makes clear that 
the result of the election does not of itself create his appoint- 
ment as General Secretary. Having been elected he must nev- 
ertheless assume the office and, before doing so, comply with 
the requirement for the fidelity guarantee. If he be unable to 
obtain the fidelity guarantee the election has not resulted in 
his assumption of office. 

The provisions to which I have just referred are all peculiar 
to the office of General Secretary and to no other officer un- 
der the rules. Other than the duties spiecifically prescribed by 
Rule 18, his duties are prescribed by the General Committee 
which by Rule 22(p) "shall, in the interim between Delegate 
Meetings, direct the labours of the General Secretary...". He 
is also subject to suspension or prosecution by the General 
Committee if found "guilty of fraud, incomptetence or other 
offence" which, in the opinion of that committee, is detrimen- 
tal to the best interests of the union. The reference there to 
"incompietence" reveals plainly, in my view, that the rule is 
concerned not only with offences at law, but with non-criminal 
matters seen by the committee to be offensive as being detri- 
mental to the union's interest. The power of the General Com- 
mittee to direct his labour in the interim between Delegate 
Meetings is given strength by Rule 23 which provides that the : 

decisions of the General Committee are binding on all offic- 
ers unless an appteal is submitted for the judgment of the Del- 
egate Meetings or general referendum as provided in Rule 18. 
The only referendum provided for by Rule 18 is that which, in 
the event of his dismissal, the General Secretary can request 
to be held by the financial members to vote on the correctness 
of the decision to dismiss. By Rule 9 the Delegates have power 
to "amend, rescind or make Rules, to remove from office any 
Officer, Trustee, or Member of the General Committee and to 
decide all appeals against the decision of the General Com- 
mittee. 

In my opinion the provisions of the rules lead necessarily to 
the conclusion that the General Secretary, whilst an officer of 
the appellant, is also its employee. That he is elected to office 
rather than appointed by way of a written or oral contract of 
service without an election is, in my view, immaterial. He does 
not assume office until, having been elected, he provides a 
fidelity bond and elects to assume office. This, in my opinion, 
is sufficient to constitute the contract of employment, the 
employment being upon the terms and conditions contained 
in die Rules. 

In his reasons the learned President quoted from the authors 
of Macken McCarry and Sappideen "The Law of Employment 
3rd Edition" at 51 as follows: 

"If her or his duties ((ie) a union official's) derive from 
an independent source, namely the registered rules of the 
union, no other person nor the executive can give orders 
to the officer with respect to the duties and responsibili- 
ties and powers conferred on the officer by those rules." 

The learned President went on to say: 
"This is because the capacity to exercise an independ- 

ent function which the employer cannot exercise would 
seem to provide a more useful basis for identifying an 
officer than the other criteria mentioned. In exercising 
that function the person will not be subject to the control 
of the 'employer'." 

The learned President also pointed out that those authors 
observed: 

"It is difficult to find a worker who is a pure officer 
with entirely independent functions and no element of 
control or subordination to superior's orders." 

It seems that he then relied on those propositions for his 
conclusion that the General Secretary is not an employee of 
the appellant. With due respect to the learned President, in my 
opinion his conclusion did not follow. The rules make it quite 
clear that save for duties of a very subordinate nature, the 
General Secretary is subject to the control and direction of the 
General Committee and the Delegate Meeting. He has virtu- 
ally no discretionary pxiwers whatsoever and, by virtue of his 
appointment in my opinion, the facts lead only to the conclu- 
sion that he is an employee. Consequently, in my opinion, the 
General Secretary is not relevantly an officer for the purposes 
of s7 or s56 of the Act. He is an employee. Rule 18 is conse- 
quently not contrary to the provisions of s56(i)(e). It follows 
that that rule is also not in conflict with s6(f). I would allow 
the appreal. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. IAC 2 of 1995 

IN THE MATTER OF an appeal against orders made by His 
Honour the President of the Western Australian Industrial 
Relations Commission in Matter Numbered 1244 of 1994 
dated the 20th day of March 1995. 

Between 
The West Australian Locomotive Engine Drivers' 

Firemen' and Cleaners' Union of Workers 
Appellant 

and 
David Kimberley Hathaway. 

Respondent. 
Before: 

JUSTICE KENNEDY (PRESIDENT). 
JUSTICE ROWLAND. 
JUSTICE FRANKLYN. 

8 September 1995. 
Order. 

HAVING heard Mr S R Edwards (Of Counsel) for the appel- 
lant and Mr D H Schapper (Of Counsel) for the respondent, 
THE COURT HEREBY ORDERS— 

(1) The appeal be allowed; 
(2) The order of the President be set aside; and 
(3) The respondent's application to the President dated 

5 December 1994 in matter no 1244 of 1994 be dis- 
missed. 

(Sgd.) J G CARRIGG, 
[L.S] Clerk of the Court. 

Editor's Note: Reasons dealing with stay of orders published 
at (75WAIG1785). 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Minister for Education 

(Appellant) 
and 

State School Teachers' Union of Western Australia (Inc) 
(Respondent). 

No. 116 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER P E SCOTT. 

27 September 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Government School Teachers Tribunal (hereinafter referred 
to as "the Tribunal"), which then existed before S.73A to S.80A- 
S.80B of the Industrial Relations Act 1979 (as amended) (here- 
inafter referred to as "the Act") inclusive were repealed by 
Act No 1 of 1995, which came into operation on 9 May 1995. 

The decision was made on 14 Febraary 1995 in the follow- 
ing terms— 

"(1) THAT the inquiry currently under way pursuant to 
s.7C of the Education Act 1928 in relation to Mr 
Burrows is hereby stayed pending the hearing and 
determination of application T 15 of 1994; 
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(2) THAT this Order shall come into effect from the date 
hereof and shall remain in force until the determina- 
tion of application T 15 of 1994 at which time it 
shall cease to have effect; 

(3) THAT either party may apply for the variation or 
cancellation of this Order prior to that time upon 
giving 24 hours' notice of intention to do so each to 
the other. 

It is against that decision that the appellant appeals on the 
following grounds— 

"The Government School Teachers Tribunal erred in law 
in finding that it had jurisdiction to stay an inquiry under 
section 7C Education Act 1928, in that: 

1. Pursuant to section 78(1 )(a)(i) of the Industrial Re- 
lations Act 1979 ("the Act") the Government School 
Teachers Tribunal ("the Tribunal") has exclusive ju- 
risdiction to enquire into and deal with "any indus- 
trial matter relating to a teacher, a group of teachers 
or teachers generally." 

2. "Industrial matter" is defined by section 7 of the Act 
to "not include any matter regulated under condi- 
tions of employment prescribed by or under the Edu- 
cation Act 1928 unless an organisation of employees 
and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter 
and the Commission constituted by the Government 
School Teachers Tribunal established under Divi- 
sion 1 of Part HA is of the opinion that the objects of 
this Act would be furthered if the matter were dealt 
with as if it were an industrial matter". 

3. The matter before the Tribunal in this case, namely 
an inquiry into the conduct of a teacher, was one 
regulated under conditions of employment prescribed 
by or under the Education Act 1928. 

4. The Minister for Education did not agree that it was 
desirable for the matter to be dealt with as if it were 
an industrial matter and therefore the matter was not 
within the jurisdiction of the Tribunal under section 
78(l)(a)(i) of the Act. 

5. A consideration of section 78( 1 )(a)(i) and 78( 1 )(a)(ii) 
and the Act as a whole reveals an intention on the 
part of the Parliament to use the phrase "industrial 
matter" in section 78(l)(a)(i) in its defined sense. 
The Parliament deliberately delineated the jurisdic- 
tion of the Tribunal to exclude matters regulated 
under the Education Act 1928 except by agreement. 

6. To hold, as the Tribunal did, that section 78( 1 )(a)(ii) 
seizes the Tribunal of the jurisdiction to inquire into 
and deal with matters under the Education Act and 
Regulations, has the effect that the part of the defi- 
nition of "industrial matters" commencing "does not 
include ..." is of no effect. The maxim of statutory 
interpretation that the Parliament is not to be taken 
to prescribe something in vain is thereby offended. 

7. The generality of the wording of section 78(l)(a)(ii) 
should not be read to seize the Tribunal of a juris- 
diction which is specifically proscribed by section 
78(l)(a)(i) read with section 7. 

8. To hold, as the Tribunal did, that section 78(l)(a)(ii) 
is sufficient to seize the Tribunal of the jurisdiction 
to inquire into and deal in total with any matter which 
happens to involve an interpretation of the Educa- 
tion Act or Regulations, also has the effect of ren- 
dering section 80B(2)(b) nugatory. 

9. The jurisdiction conferred by section 78(l)(a)(ii) in 
any event does not include jurisdiction to exercise a 
supervisory role over the administration of section 
7C Education Act. The Tribunal's role in respect of 
the merits of a section 7C inquiry is exhaustively 
stated in section 78(l)(b). 

10. Section 32(3) does not confer on the Tribunal any 
jurisdiction in excess of that conferred by section 
78: see section SOB. 

11. The intrusion of the Tribunal into the inquiry under 
section 7C Education Act is directly contrary to the 
requirements of section 23(3)(d). 
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12. Further, the jurisdiction conferred by section 
78(l)(a)(ii) does not extend to ordering a stay of a 
statutory inquiry pursuant to section 7C Education 
Act. An authorised person under section 7C Educa- 
tion Act is as bound by that Act to perform his in- 
quiry as the Tribunal is bound by the Act to its duty. 
Neither is subject to the other. 

13. A stay of the statutory inquiry under section 7C Edu- 
cation Act was not necessary or ancillary to the ex- 
ercise of jurisdiction under section 78(l)(a)(ii). 

14. The grounds of public interest relied upon for the 
purposes of section 49(2a) are the same as those in 
schedule B hereto." 

Jurisdiction in the Full Bench to hear and determine this 
appeal was challenged by and on behalf of the respondent. 

BACKGROUND 
The background to this matter was this. By its order, the 

Tribunal stayed a disciplinary inquiry which was being con- 
ducted in relation to a Mr Philip Burrows in accordance with 
s.7C of the Education Act 1928 (as amended) (hereinafter re- 
ferred to as "the Education Act"). S.7C(3), (4) and (5) pro- 
vide as follows— 

"(3) Where it appears to the chief executive officer that a 
teacher may be guilty of misconduct the chief ex- 
ecutive officer shall cause an inquiry to be held by 
an authorized person. 

(4) It is not necessary for an inquiry under subsection 
(3) to be formal but the teacher shall be informed of 
the nature of the alleged misconduct and be given 
an opportunity of furnishing an explanation in rela- 
tion thereto. 

(5) Where— 
(a) an inquiry is being held under subsection (3); 

or 
(b) a teacher has been charged with an offence 

against any other Act and it appears to the chief 
executive officer that if the teacher is convicted 
of the charge the offence may be such as to 
constitute misconduct by the teacher, 

the chief executive officer may suspend the teacher 
from duty." 

The respondent to this appeal, the State School Teachers' 
Union of Western Australia (Inc), by its application at first 
instance, sought an interpretation of s.7C of the Education 
Act, a permanent stay of the proceedings against Mr Burrows 
under s.7C, with declarations as to the future conduct of the 
inquiry, sought in the alternative. 

The orders appealed against were interim orders, or orders 
of limited duration. The Tribunal has listed the application 
proper for hearing and determination. 

The Tribunal decided that it had jurisdiction to issue an or- 
der staying the inquiry because the Tribunal had exclusive 
jurisdiction to inquire into and deal with a matter such as this, 
and because the application raised issues concerning the in- 
terpretation or application of s.7C of the Education Act and 
regulation 135 of the Education Act Regulations 1960 (here- 
inafter referred to as "the Education Act Regulations") gov- 
erning the service of a teacher or concerning any inequity 
arising out of the application of that Act or Regulations. The 
Commission also saw no conflict with s.23(3)(d) of the Act. 
The Commission also held that s.32(3) of the Act provided 
ample power to the Tribunal to issue the kind of order which 
was sought, and that there were matters of merit which war- 
ranted the issue of the orders made. 

JURISDICTION OF THE FULL BENCH 
It was part of the case for the respondent that the Full Bench 

had no jurisdiction to hear and determine this appeal. This 
was so, so the submission went, because s.7, S.22A and s.49 
of the Act, read together, did not take account of appeals from 
constituent authorities of the Commission which die Tribunal 
was by virtue of the definition of "constituent authority" in 
s.7 of the Act before the repeal of those sections under which 
the Tribunal existed. S.22A of the Act, of course, defined the 
Commission in Division 1 of Part n of the Act That therefore 
did not limit the right of appeal under s.49 of the Act. 

The application at first instance was based on jurisdiction 
of the Tribunal by virtue of s.78(l)(a)(ii) of the Act. 

S.80B(2)(b) of the Act provides that s.49 of the Act shall 
not apply to a decision of the Tribunal upon an appeal under 
s.78(l)(b) of the Act. This is a particular provision which deals 
with appeals from the Tribunal. It would be absurd to read 
Division 2 Part n of the Act, which contains s.49, as not ap- 
plying when S.80B provides that it does specifically apply to 
the Tribunal. It was submitted that the judgment in Milentis v 
Minister for Education 69 WAIG 2930 (lACl is not authority 
to the contrary because the dicta of Franklyn J are obiter. 

S.80B(1) of the Act read as follows— 
"(1) Subject to this Division, the provisions of Division 

2 of Part 11 that apply to and in relation to the exer- 
cise of the jurisdiction under this Act of the Com- 
mission constituted by a Commissioner shall apply, 
with such modifications as are prescribed and such 
other modifications as may be necessary or appro- 
priate, to the exercise by the Tribunal of its jurisdic- 
tion under this Act." 

By s.80B(2)(b) of the Act it was specifically provided, for 
the purposes of s,80B(l), that s.49 shall not apply to a deci- 
sion of the Tribunal on an appeal under s.78(l )(b) of the Act. 
If all of s.78(l) were exempted from the operation of s.49, 
then there would be no need for s.80B(2)(b) to exist. How- 
ever, because s.49 is specifically applied to the Government 
School Teachers Tribunal in the exercise of its jurisdiction, 
then there is required a specific exclusion from the operation 
of s.49 of a decision under s.78(l)(b). That is what the words 
in their plain natural meaning provide. It is clear therefore, 
and I conclude, that jurisdiction is conferred on the Full Bench 
by s.49, read with S.80B, to hear and determine this appeal. 

S.49(2a) OF THE ACT 
By s.49(2a) of the Act, an appeal does not lie under s.49 

from a finding unless, in the opinion of the Full Bench, the 
matter is of such importance that, in the public interest, an 
appeal should lie. Before the Full Bench can decide that an 
appeal should lie, it must decide that, in all of the circum- 
stances, the matter, the subject of the appeal, is of importance, 
and, secondly, that it is of a degree of importance beyond im- 
portance simpliciter (see RRIA v AMWSU and Others 69 
WAIG 1873 at 1878-1880 CFBl and the authorities cited 
therein). 

The orders appealed against were interim orders or tempo- 
rary orders which were made in the absence of an undertaking 
by the appellant not to continue with the inquiry being con- 
ducted under s.7C of the Education Act. Indeed, the orders 
appealed against were made when the substantial application 
was listed for hearing and determination. 

The submission was that it was not in the public interest for 
decisions of the Commission (including constituent authori- 
ties) to take effect without jurisdiction. It was also submitted 
that there was a wider issue of substantial public interest, 
namely that an inferior Tribunal lacks the jurisdiction to stay 
a discrete administrative inquiry and this was a high profile 
matter. The question of the stay was submitted not to be in the 
public interest, and, indeed, it was submitted there was no 
public interest in an administrative Tribunal staying an ad- 
ministrative inquiry, as a question. Further, the legislature had 
always envisaged overlapping jurisdiction. 

It will be unusual that a question of jurisdiction is not of 
such importance that in the public interest an appeal will lie. 
However, in the case of the interim order made in these cir- 
cumstances, pending the determination of the question of a 
permanent stay and other matters, I have some doubts. The 
Full Bench does not generally readily interfere in matters which 
are made in the course of s.32, s.44 or kindred proceedings. 
However, on balance, one would have to say that the question 
is of importance. The mere question of whether an adminis- 
trative Tribunal has jurisdiction to make an order staying an 
inquiry under the Education Act is not of such importance 
alone, but I would hold that the matter of appeal is of such 
importance that in the public interest an appeal should lie, 
given all of the circumstances of this matter, and in terms of 
RRIA v AMWSU and Others (op cit) (FB). 
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JURISDICTION OF THE TRIBUNAL UNDER 
S.78(l)(a)(ii) OF THE ACT 

It was the submission for the appellant that there was no 
jurisdiction to hear and determine this application because it 
was not the sort of matter to which s.78(l)(a)(ii) of the Act 
applied. Counsel for the appeUant adopted as arguments the 
arguments put on behalf of the appellant in Minister for Edu- 
cation v SSTU 75 WAIG 848 ("FBI. Mr Hodge (of Counsel), 
on behalf of the respondent, adopted, as I understand it, the 
reasons for decision of the Full Bench in that same matter. 
That decision is under appeal to the Industrial Appeal Court, 
and hence the question of jurisdiction under s.78(l)(a)(ii) of 
the Act remains to be resolved by that Court. 

It is plain, and I am satisfied, that there was jurisdiction in 
the Commission to hear and determine this matter, and, in- 
deed, to make the orders which it made, at least under 
s.78(l)(a)(ii) of the Act. 

The question of whether it was within jurisdiction to stay 
the activities of an inquirer under s.7C of the Education Act is 
a question which I will deal with separately. However, one 
must look at the matter as a whole. I find little merit in the 
argument that because the "matter" (which means the whole 
of the justiciable matter, which means every aspect of its de- 
termination, including the making of these temporary orders) 
was not before the Commission. The matter concerned the 
interpretation or application of the Education Act, which is, 
without doubt, an Act governing the service of a teacher. Fur- 
ther, the Act was one concerning the service of a teacher or a 
group of teachers or teachers generally, because s.7C related 
to the service of Mr Burrows and the right to conduct an in- 
quiry in relation to matters arising out of his service. The matter 
also was one which concerned an inequity arising out of the 
application of the Education Act or Education Act Regula- 
tions because the fairness and proper conduct of the inquiry 
and the fairness of its proceeding at all were questions in is- 
sue. The inquiry itself can only occur where it appears to the 
Chief Executive Officer that a teacher may have been guilty 
of misconduct. There is power to suspend such a teacher whilst 
the inquiry is being held. The application for an interim stay 
was and is a part of the whole matter before the Commission, 
and the granting of an interim stay order was arguably part of 
the disposition of the matter empowered to be dealt with in 
accordance with s.27(l)(v) of the Act. However, RRIA v 
FEDFU 67 WAIG 315 at 317-319 flAO binds me to say oth- 
erwise. 

There is no doubt that the Commission has jurisdiction un- 
der s.78(l)(a)(ii) of the Act separately in such a matter arising 
from the Education Act or Education Act Regulations, and I 
adopt, in that context, the reasons set out in detail by the Full 
Bench in Minister for Education y SSTU 75 WAIG 843 at 
845-847 (FBI. I also apply the decision of the Industrial Ap- 
peal Court in Hon Minister for Education v SSTU flAC No 3 
of 1995) Cunreported') delivered 8 September 1995.1 am there- 
fore satisfied that there was jurisdiction in the Commission 
under s.78(l)(a)(ii). No jurisdiction under s.78(l)(a)(i) was, 
of course, claimed to exist. 

It was submitted that nothing in s.23(3)(d) and s.32(3) of 
the Act could enlarge the jurisdiction beyond what is created 
by s.78(l) of the Act. It was submitted, further, that s.23(3)(d) 
referred to a disciplinary process which had commenced and 
which fell within the confines of s.23(3)(d). Further, this was 
not, so the submission went, a conciliation situation where 
s.32 of the Act had any scope for operation. 

Next, so the submission went, if there was jurisdiction to 
grant a stay, then the existence of such a jurisdiction would 
give rise to anomalies and impracticalities. This was because 
s.80B(2) of the Act established that a legal practitioner can 
appear as of right on an appeal under s.78(l)(b)(iii) of the 
Act, but legal practitioners cannot appear as of right in a mat- 
ter of an inquiry under s.78(l)(a) of the Act. Hence, there 
must be a limitation in the reading of s.78(l)(a) to prevent 
that anomaly occurring. 

Further, if there were no jurisdiction to grant a stay, then 
instead of having a two stage process of inquiry under s.7C of 
the Education Act and an appeal under s.78(l)(b)(iii) of the 
Act, there would then be a multi-stage process which was not, 
in fact, contemplated. In my opinion, the answer is found in 
the words of s.78(l)(a)(ii) of the Act and by going to their 
natural meaning. If the matter is encompassed by those words 
as I have described them, then there is jurisdiction. Then it 
matters not that what is being dealt with is the right of the 
employer to carry out an inquiry under s.7C of the Education 
Act. In that respect alone, this matter is not caught by the ratio 
in RRIA v MEWU dAC No 1 of 19951 funreportedl deliv- 
ered 4 August 1995. 

The matter before the Tribunal ((ie) the existence of the in- 
quiry) cannot be said to be anything other than— 

(1) A matter concerning the interpretation of s.7C of the 
Education Act (a declaration as the meaning of s.7C 
is sought) which is, without question, an Act gov- 
erning the service of a teacher, or a group of teach- 
ers or teachers generally (see s.7 of the Education 
Act). 

(2) A matter concerning the application of the Educa- 
tion Act, which is, without question, an Act govern- 
ing the service of a teacher or group of teachers or 
teachers generally (see the reasons of the Full Bench 
in Minister for Education v SSTU (op cit) (FB)). 

(3) A matter concerning an inequity arising out of the 
application of that same Act, because the complaint 
before the Tribunal was that the inquiry was being 
conducted unfairly, and, further, that it should not 
be permitted to proceed because it would be unfair 
to let it do so. 

In the face of those words, their obvious meaning and the 
power obviously conferred, it is not to the point to say that to 
interpret them in that way would mean that there would then 
be three possible procedures, an inquiry, the halting of an in- 
quiry, and an application to the Tribunal involving the result 
of the inquiry. 

As to the narrower question of whether the Tribunal has the 
jurisdiction or power to stay the inquiry, the answers are clear. 
S.78(l)(a)(ii) of the Act confers jurisdiction on the Tribunal 
in a matter concerning the application or interpretation of any 
Act or regulation governing the service of a teacher, etc, or 
any inequity arising from such application of the Act, as I 
have found. S.23(3) of the Act does not prevent the Tribunal, 
constituted by a constituent authority, from dealing with this 
matter, if one reads the heading "Division 2—General Juris- 
diction and Powers of the Commission", as, in fact, being prop- 
erly inserted before S.22A of the Act, as seems to have been 
clearly intended. 

S.23 of the Act is applied with any necessary modifications 
by S.80B of the Act because it is part of Division 2 of Part II. 
Plainly, the order made is an order which s.32 would support 
(either s.32(3)(c) or (d)). 

CAN THE TRIBUNAL GRANT THE STAY OF AN 
INQUIRY BEING CONDUCTED UNDER S.7C OF THE 

EDUCATION ACT? 
In this case, there was an inquiry in progress into matters 

concerning Mr Burrows' service with the Education Depart- 
ment and complaints against him. That inquiry was being con- 
ducted under s.7C of the Education Act, and I have already 
set the relevant provisions of s.7C out above. It was the sub- 
mission for the appellant that there was no inquiry in relation 
to the matters in respect of orders of which the temporary 
orders complained against were made. However, I have al- 
ready said, and so hold, that these matters were part of the 
whole matter which was before the Commission in respect of 
which it made those orders, that is the orders appealed against 
here, including an order listing the matter for hearing. 

We were taken to Walton v Gardiner 11992-19931177 CLR 
378 (CA) and Herron v McGreeorv and Others (19861 6 
NSWLR 246 fCAl. In those cases it was submitted that a su- 
perior court was exercising a supervisory jurisdiction. Fur- 
ther, on those authorities, the jurisdiction was exercised in 
comparatively rare circumstances. It was submitted that the 
Tribunal did not have that supervisory jurisdicti 
one for superior courts, which the Tribunal pat 

The orders sought before the Tribunal and appealed against 
on this appeal were sought on 8 February 1995 by the appli- 
cant (respondent upon appeal). They were sought foUowing 
the matter having been listed for conference on 30 January 
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against were made either following or in the course of discus- 
sions between the parties. 

In its reasons for decision, too, the Tribunal said that the 
matter would be listed for hearing. The question is whether 
the order was made within the power conferred by s.32(3)(c) 
of the Act. 

In RRIA v AMWSU and Others 66 WAIG 1553 (IAO 
Brinsden J observed at page 1558 that the powers given pur- 
suant to s.32(3) must, of course, be exercised for the purpose 
of assisting the parties to reach an agreement. 

The order in this matter, according to its terms, remains in 
force until the determination of application No T 15 of 1994 
(the application proper), at which time it will have further 
force and effect. 

In RRIA v AMWSU and Others (op cit) (IAC) Brinsden J 
observed at page 1558— 

"The transcript of the proceedings before the Commis- 
sion in Court Session shows very clearly it expressed the 
view that, so far as it was concerned, it was attempting 
and proposed to continue to attempt to resolve the matter 
by conciliation". 

His Honour also observed that— 
"Section 32 requires the Commission to endeavour to re- 
solve a matter by conciliation in the first place before 
resorting to arbitration. It is required to do all such things 
as appear to it such as will bring about an agreement and 
that may well involve making orders, arranging confer- 
ences, or giving directions, even though one of the par- 
ties has stated its belief that conciliation will not resolve 
the dispute." 

In that case, too, His Honour observed that there existed 
evidence upon which the Commission could properly form 
the view that the order would assist the parties to reach an 
agreement on terms for the resolution of die matter, and fur- 
ther to prevent the deterioration of industrial relations in re- 
spect of the matter until it was resolved by conciliation or 
arbitration. 

His Honour in that case held that, provided the Commis- 
sion is of the opinion that it be right and proper to assist the 
parties to reach an agreement as provided by s.32(2) of the 
Act, it may make any order or declaration which it is author- 
ised to give or make under the Act (see s.32(3)(d)). An order 
made pursuant to s.32(3) is not made as a final order in the 
sense that it finally adjusts the parties' rights vis a vis each 
other but is made to assist them to reach an agreement in the 
process of conciliation. Olney and Kennedy JJ agreed with 
His Honour. 

This order was made following negotiations arising out of a 
conciliation conference. 

I now consider s.32 of the Act. The Commission is required 
by s.32(l) to endeavour to resolve the matter by conciliation, 
unless it is satisfied that the resolution of the matter would not 
be assisted by so doing. 

In this case, the conciliation process had been embarked on, 
and had perhaps ended, although that is not unequivocally 
clear. 

By s.32(2) of the Act, which Brinsden J laid emphasis upon, 
the Commission is required to do all things which it considers 
right and proper to assist the parties to reach an agreement on 
terms for the resolution of the matter. That is quite plain and 
that is its power. 

S.32(3) of the Act provides that without limiting the gener- 
ality of sub-section (2) the Commission may for the purposes 
of that sub-section do a number of things. The purposes of the 
sub-section are to endeavour to resolve the matter by concili- 
ation, not to absolutely settle the matter by conciliation. That 
would be impossible. However, s.32(3) cannot be read in iso- 
lation. It must be read in the context of the whole Act, and, in 
particular, all of s.32. 

S.32 provides for conciliation, but if no agreement can be 
reached by conciliation or such an attempt fails, then s.32(6) 
prescribes what happens next. That, too, is plain. Where die 
Commission does not endeavour to resolve a matter by con- 
ciliation or having endeavoured to do so, it is satisfied that 
further resort to conciliation or arbitration would be unavail- 
ing or is requested by all of the parties to proceed to the 

proceedings to decide the matter by arbitration, then the Com- 
mission may decide the matter by arbitration. Thus, under s.32, 
one goes to arbitration direct or one goes to arbitration after 
conciliation has failed. Does that mean that no interim orders 
can be made unless they are directed to the reaching of an 
agreement? The answer to that must be no. 

It would be an absurdity to say that s.32(3) means that no 
order can be made except to bring about an agreement be- 
cause the s.32 process does not end with conciliation pro- 
ceedings, nor rely on conciliation. It provides for a direct path 
to arbitration. 

S.32(3) does not limit the generality of s.32(2) but it takes 
into account the whole process of s.32. In particular, it makes 
provision for interim orders where the conciliation process 
fails. It specifically prescribes in s.32(3)(c)(i) and (ii) a power 
to make interim orders to prevent the deterioration of indus- 
trial relations in respect of "the matter". ("The matter" must 
mean the whole of the matter before the Commission). 

Those orders are to have a life existing "until conciliation 
or arbitration has resolved the matter". The orders here were 
to stand until arbitration had resolved the matter. Similarly, 
s.32(3)(c)(ii) provides for orders to be made if they will, in 
the opinion of the Commission, enable "conciliation or arbi- 
tration to resolve the matter". There is specific reference to 
arbitration. In this case, orders were made clearly within those 
powers. 

To say that the Commission cannot make an order under 
s.32 where conciliation has failed, that order being of an in- 
terim nature to enable arbitration (which is the next and final 
step under s.32), is to reduce the Act to an absurdity. It would 
mean that one would have to have concurrent applications 
under s.32 and s.44 of the Act, with the latter application ex- 
isting purely to enable interim orders to be made to enable 
arbitration or to prevent further deterioration of the situation. 
That would be to read the powers under s.32 down to absurd- 
ity. To read the section as conferring the powers exercised in 
this case at first instance is to read the plain words in their 
ordinary natural meaning as conferring powers. Further, that 
interpretation would achieve the obvious purposes of the sec- 
tion of the Act (expressed through the objects of the Act, s.6(b) 
and (c) of the Act in particular). 

I do not read the ratio in RRIA v AMWSU and Others (op 
cit) (IAC) to exclude this view. Indeed, the view which I have 
taken is expressly endorsed. 

At page 1559 Brinsden J, with whom Kennedy and Olney 
JJ agreed, said— 

"In my view, there existed evidence upon which the Com- 
mission could properly form the view that the order would 
"assist the parties to reach an agreement on terms for the 
resolution of the matter" and further to "prevent the dete- 
rioration of industrial relations in respect of the matter 
until" it was resolved by "conciliation or arbitration"." 

His Honour quoted some precise words of s.32(3)(c) of the 
Act, and, indeed, specifically recognised the ability to make 
an order to prevent the deterioration of industrial relations in 
respect of the matter until it was resolved by "conciliation or 
arbitration". It follows that an order of that type or an order to 
enable arbitration to resolve the matter may (s.32(3)(c)(ii)) 
sometimes only be made after conciliation attempts have failed. 
That may well have been the case here. 

The order under appeal plainly enabled arbitration to occur. 
It plainly also sought, by implication, to prevent deterioration 
of industrial relations by staying the inquiry at the heart of the 
dispute. It was within power under s.32(3)(c)(i) and (ii) of the 
Act. To make such an order is empowered under a sub-section 
which expressly exists to enable orders to be made for the 
purposes of s.32(2). 

I have interpreted this provision in accordance with Cooper 

JJ, in addition by reference to ] 

The order would also be one which would further the ob- 
jects of the Act, namely s.6(b) and (c) of the Act. 

Further, nothing was said which persuades me that RRIA v 
FEDFU (op cit) (IAC), which dealt with a matter where a s.32 
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power was conceded not to have been used, says anything 
which might affect my views in this case. 

For all of those reasons, I would dismiss the appeal, having 
considered all the submissions made to the Full Bench, all the 
authorities cited and all of the other material before the Full 
Bench. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading the reasons for decision of His Honour die Presi- 
dent in draft form. I agree with his decision and having noth- 
ing to add. 

COMMISSIONER SCOTT: I have had the benefit of read- 
ing the reasons for decision of His Honour the President. With 
respect, I agree with those reasons insofar as they find that: 

I. The Full Bench is entitled to deal with this appeal. 
n. The matter is of such importance that, in the public 

interest, an appeal should lie. 
HI. The TVibunal at first instance had jurisdiction to deal 

with the matter by virtue of section 78(l)(a)(ii) of 
the Industrial Relations Act, 1979, in particular in 
respect of dealing with an inequity arising out of the 
application of the Education Act or the Education 
Act Regulations. 

In respect of whether or not the Tribunal had the power to 
grant the stay of an inquiry being conducted under section 7C 
of the Education Act, I note that the order of the Tribunal 
stays the inquiry "pending the hearing and determination of 
application T 15 of 1994". 

The Tribunal, in its reasons for decision notes that: 
"The Tribunal listed the matter in conference on the 30th 
of January 1995. As a result of that conference, and with 
the consent of the parties, the proceedings were adjourned 
to allow further discussions to occur between the parties. 
Upon request the matter was relisted before the Tribunal 
on 8 February 1995. On that occasion the Applicant 
sought an order from the Tribunal staying the inquiry 
pending a hearing and determination of the application 
for the above declarations or orders. These Reasons for 
Decision concern the order sought staying the inquiry. 
The application before the Tribunal will be listed for hear- 
ing." 

And further, 
"In this the balance of convenience is in favour of the 
Applicant. That is, to require the inquiry to be stayed 
pending the hearing and determination of these issues." 

"For these reasons I am of the opinion that the inquiry ... 
should be stayed until the decision in application T 15 of 
1994 is made or until further order of the Tribunal." 

It also states that it relies upon the power set out in section 
32(3) to make the order sought. 

The powers of the Commission (and by virtue of section 
SOB, of the Tribunal) pursuant to section 32 were dealt with 
by the Industrial Appeal Court in Appeal No. 3 of 1986 (66 
WAIG 1553). 

Section 32 subsections (1), (2) and (3)(c) and (d) provide as 
follows: 

"32. (1) Where an industrial matter has been referred 
to the Commission the Commission shall, 
unless it is satisfied that the resolution of the 
matter would not be assisted by so doing, en- 
deavour to resolve the matter by conciliation. 

(2) In endeavouring to resolve an industrial mat- 
ter by conciliation the Commission shall do 
all such things as appear to it to be right and 
proper to assist the parties to reach an agree- 
ment on terms for the resolution of the matter. 

(3) without limiting the generality of subsection 
(2) the Commission may, for the purposes of 
that subsection— 

(a) ... 
(b) ... 

(c) give such directions and make such of- 
fers as will in the opinion of the Com- 
mission— 

(i) prevent the deterioration of in- 
dustrial relations in respect of the 
matter until conciliation or arbi- 
tration has resolved the matter; 

(ii) enable conciliation or arbitration 
to resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or informa- 
tion which in the opinion of the 
Commission would assist in the 
resolution of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act." 

ie. The Commission may do those things prescribed in para- 
graphs (c) and (d) for the purposes set out in subsection (2) 
which relate to the resolution of the matter by conciliation 
whereby the Commission assists the parties to reach an agree- 
ment 

While paragraph (c)(i) and (ii) make reference to arbitra- 
tion, they do so in a manner which does not alter the context 
in which they are operative, being for the purposes set out in 
subsection (2). Paragraph (c)(i) refers to directions or orders 
to prevent die deterioration of industrial relations until con- 
ciliation or arbitration has resolved the matter. That is simply 
a matter of how long such orders or directions (made for the 
purposes of conciliation) are to remain in effect. 

Paragraph (c)(ii), likewise, provides for such orders or di- 
rections (once again, for the purposes of conciliation) to en- 
able the matter to be resolved either by conciliation or 
arbitration. Paragraph (d) is in the same context of being for 
the purposes set out in subsection (2). 

It is clear that the Tribunal was staying the inquiry for the 
purposes of hearing and determination, not for conciliation 
purposes, to assist the parties to reach an agreement to resolve 
the matter. Therefore, section 32(3) is of no assistance in pro- 
viding the Tribunal with the power which it required to make 
such an order. 

In respect of whether section 27(1 Xv) provides a specific 
power because the parties are not required to be in concilia- 
tion, the Industrial Appeal Court in Robe River Iron Associ- 
ates and the Federated Engine Drivers and Firemens' Union 
of Workers of Western Australia (the "Shovel Drivers' Case") 
has taken a different view (67 WAIG 315). In his reasons 
Kennedy J stated that: 

"What the Commission is seeking to do here is to make 
such an order as would have been authorised by the terms 
of section 32(3)(c)(i), in the absence, however, of any 
express power. The present order, in my view, requires 
an express power if it is to be sustained. Section 27(1) is 
concerned with the method by which the Commission 
exercises jurisdiction already conferred on it, and does 
not create substantive jurisdiction—see the Gas Employ- 
ees Awards and Agreements Case (1948) 61 CAR 200. 

With the exception of the powers contained in paragraphs 
(a) and (c), each of the paragraphs prior to paragraph (v) 
deals with evidentiary or interlocutory procedural mat- 
ters, and it is with respect to those matters that paragraph 
(v), in my opinion, also deals." 

On this basis it would seem that there is no power in section 
27(l)(v) or section 32(3) for the Tribunal to issue an interim 
order of the nature made, in the circumstances under which it 
was made, and I would uphold the appeal and quash the order 
of the Tribunal. 

THE PRESIDENT; For those reasons, the appeal is dis- 
missed. 

Order accordingly 
Appearances: Mr R L Hooker (of Counsel), by leave, and 

with him Mr G Edwards on behalf of the appellant-. 
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Mr A S Hodge (of Counsel), by leave, on behalf of the re- 
spondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Minister for Education 
(Appellant) 

and 
State School Teachers' Union of Western Australia (Inc) 

(Respondent). 
No 116 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER P E SCOTT. 

27 September 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 20th day of June 1995, and having heard Mr R L Hooker 
(of Counsel), by leave, and with him Mr G Edwards on behalf 
of the appellant and Mr AS Hodge (of Counsel), by leave, on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being de- 
livered on the 27th day of September 1995 wherein it was 
found that the appeal should be dismissed, it is this day, the 
27th day of September 1995, ordered that appeal No 116 of 
1995 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State School Teachers' Union 

of Western Australia (Inc). 
(Appellant) 

and 
The Minister for Education. 

(Respondent) 
(No 382 of 1995) 

BEFORE THE FULL BENCH. 
20 September 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
COMMISSIONER P E SCOTT 

COMMISSIONER R H GIFFORD. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This is an appeal against the decision of the Government 
School Teachers Tribunal (hereinafter referred to as "the 
Tribunal") made on 7 March 1995 in application No TCR 12 
of 1994. 

The decision occurred in this way. The appellant, Trie State 
School Teachers' Union of Western Australia (Inc) (hereinafter 
referred to as "the SSTU"), an organisation of employees, 
whose membership consists mainly of school teachers, was in 
dispute with the respondent over a decision of the Western 
Australian Department of Training to create a new position 
entitled "Program Co-Ordinator" at the Advanced 
Manufacturing Technologies Centre (hereinafter referred to 
as "the AMTC"). 

The SSTU claimed that the decision was unfair and 
unreasonable because it amounted to a reduction of 
opportunities for persons eligible to be members of the SSTU, 

and was contrary to the Wage Fixing Principles. The SSTU 
applied for an order from the Tribunal that the respondent 
abolish the position of Program Co-Ordinator at the AMTC, 
and a further order that the respondent re-advertise the position 
as Associate Director (Academic), a position which is the 
highest classification contained in the Teachers (Public Sector, 
Technical and Further Education) Award 1993 (hereinafter 
referred to as "the award"). 

The respondent denied the unfairness and opposed the 
application. 

On 7 March 1995, the Tribunal, having heard the parties, 
dismissed the application for want of jurisdiction. It is against 
that decision that this appeal is made. 

The grounds of appeal, as amended, are as follows— 
"1. The Government School Teachers' Tribunal ("the 

Tribunal") erred in law in deciding it did not have 
jurisdiction to enquire into and deal with the appli- 
cation by (sic) applicant. This was in error because 
the proceedings concerned an industrial matter re- 
lating to a teacher, a group of teachers or teachers 
generally. In particular, the proceedings concerned: 

(a) the decision not to appoint and the failure to 
appoint Associate Director (Academic) posi- 
tions ("ADA positions") at the Advanced 
Manufacturing Technology Centre ("AMTC) 
and the decision to advertise and allow the 
appointment and/or the appointment of pro- 
gram co-ordinators in lieu of such positions; 

(b) the salary or ranges of salaries, including in- 
cremental steps therein, of teachers as prospec- 
tive candidates for special project program 
co-ordinator positions and ADA positions; 

(c) allowances for additional responsibility or ad- 
ditional duties of teachers as prospective can- 
didates for special project program 
co-ordinator positions and ADA positions; 

(d) the circumstances in which allowances are to 
be payable and conditions of services to ap- 
ply in lieu of payment of an allowance to teach- 
ers as prospective candidates for special 
programme co-ordinator positions and ADA 
positions; 

(e) the career structure, career path opportunities 
and adequacy of remuneration of teachers, 
particularly those who aspire to ADA posi- 
tions and other senior administrative positions; 

(f) the application and circumvention by the re- 
spondent of the Teachers' (Public Sector, 
Technical & Further Education) Award 1993; 

2. Alternatively, the Tribunal erred in law in deciding 
it did not have jurisdiction to enquire into and deal 
with the application by the applicant. This was an 
error because the matter concerned the interpreta- 
tion or application of an Act, including the Educa- 
tion Act, Public Service Act, Public Service 
Management Act and/or the Industrial Relations Act 
or regulations thereunder governing the service of a 
teacher, a group of teachers or teachers generally or 
concerning any inequity arising out of the applica- 
tion of any such Act or regulation." 

BACKGROUND 
It is necessary to consider further the background to this 

matter, including the reasons for decision of the Tribunal at 
first instance. 

In November 1991, the AMTC was created as a new college 
and the respondent was of opinion that it ought to have a 
management structure suited to the coUege. This led to the 
creation of a position known as Program Co-Ordinator by the 
respondent. 

The position is one which attracts a salary of $45,126 to 
$50,059. Applicants are not required to have a tertiary 
qualification in education, although they are required to 
provide evidence of administrative ability and the capacity to 
provide educational leadership and extensive knowledge of 
an experience in education and training programs, amongst 
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other criteria for selection. The position was one which 
involved a 37.5 hour week with four weeks annual leave. 

Parallel with it and created before it was the position of 
Associate Director (Academic), which exists under the award, 
with a prescribed salary of $49,617 for Associate Director, 
Level 1, and $52,692 for Associate Director, Level 2. In 
addition, there is an allowance per annum for special projects 
of $2050. 

It was alleged on behalf of the respondent, at first instance, 
that the SSTU threatened that, if the position of Program Co- 
ordinator were created, it would be black-banned, and the 
operations of TAPE affected. As a result, and also because 
there was no budget for non-teaching positions, the respondent 
created the position as a public service position under the 
Public Sector Management Act 1994, s.14. This was done in 
late November 1992, and TAPE lecturers or senior lecturers 
were engaged as Program Co-Ordinators as part of the special 
project and paid $2050, a special project allowance, the same 
amount payable to Associate Directors (Academic) under the 
award. 

It was not in issue that the positions of Program Co- 
ordinator, public service positions created under die Public 
Sector Management Act 1994, and that the people occupying 
them are public servants. It was not in issue that they are not 
teachers as defined under the Education Act 1928 (hereinafter 
referred to as "the Education Act"), and the Tribunal so held. 

In addition, the Tribunal found that there is no requirement 
for teaching academic qualifications to hold the position of 
Program Co-Ordinator, because the criteria was changed in 
1994 to delete the requirement for a teaching academic 
qualification, and that again was not in issue before us. 

We were told, and it does not seem to have been disputed, 
that an Associate Director (Academic) is required to hold a 
teaching qualification. 

Further, the Tribunal held that the Program Co-Ordinators 
are not covered by the award because the award applies only 
to employees employed under the provisions of the Education 
Act. In fact, the Scope clause of the award provides (see clause 
4)— 

"This award shall apply to all employees employed in the 
Department of Employment, Vocational Education and 
Training employed under the provisions of the Educa- 
tion Act, 1928" 

The Tribunal referred to s.78(l)(a)(ii) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") in deciding that it did not have jurisdiction, taking 
into account the definition of "teacher" in the Education Act. 
For the purposes of jurisdiction, there is a definition of 
"teacher" in the then S.73A of the Act, and "teaching staff of 
the Department" is also defined. Those definitions are as 
follows— 

" "teacher" includes— 
(a) any person engaged in teaching in a government 

school; 
(b) any person employed by the Minister for Education 

and engaged in teaching in a pre-school centre; and 
(c) any person holding or acting in a position in the De- 

partment in respect of which a teaching academic 
qualification is required, 

but does not include any public service officer, whether 
or not he holds or acts in a position in respect of which a 
teaching academic qualification is required; 
"teaching staff of the Department" includes persons who 
are employed under the Education Act 1928 and engaged 
in teaching and persons who hold or act in positions in 
the Department in respect of which a teaching academic 
qualification is required and includes any position in re- 
spect of which such a qualification is required but does 
not include public service officers." 

In the Education Act, "teacher" and "teaching staff" are 
defined in s.3 as follows— 

(a) in relation to any school not being a Government 
school, includes any person forming part of the teach- 
ing staff of the school; and 

(b) in relation to a Government school or the depart- 
ment, includes any person engaged in teaching and 
any person holding or acting in a position in the de- 
partment in respect of which a teaching academic 
qualification is required but does not include any 
person, whether or not he holds such a qualifica- 
tion, who is a public service officer within the mean- 
ing of the Public Sector Management Act 1994; 

"teaching staff" in relation to a Government school or 
the department includes persons who are engaged in teach- 
ing and persons who hold or act in positions in the de- 
partment in respect of which a teaching academic 
qualification is required and includes any position in re- 
spect of which such a qualification is required but does 
not include persons who are public service officers within 
the meaning of the Public Sector Management Act 1994;" 
"Department" is defined in s.3 of the Education Act as 
follows— 

" "department" means the department of the Public 
Service principally assisting die Minister in the ad- 
ministration of this Act;" 

The Tribunal held that the definition of "teacher" did not 
include any public servant, whether or not he or she held or 
acted in a position in respect of which a teaching academic 
qualification was required. The Tribunal then held that the 
position as to which the application was directed, and the 
persons occupying those positions, were not teachers, a group 
of teachers or teachers generally, and, accordingly, that within 
s.78(l)(a)(ii) of the Act there was no jurisdiction conferred 
on the Commission. S.78(l)(a)(i) and (ii) read as follows— 

"(1) Subject to Division 3 of Part n and subsection (4) of 
this section, the Tribunal has exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation;" 
CONCLUSIONS 

We observe that the transitional provisions of the Act 
prescribe for pending proceedings, which these are (see the 
Industrial Legislation Amendment Act 1995, s.21). The Full 
Bench therefore has jurisdiction to deal with the matter as a 
pending proceeding (see s.21 of that Act, and see also s.22 of 
the same Act). 

The appellant's case was that the established position in the 
award and the fixed salary set out in the award had just been 
replaced by what was eventually a new public service position, 
and what was in effect a lower salary to do the same duties. 
This was the inequity that was one of the major concerns of 
the SSTU. So that instead of an appointment of Associate 
Director (Academic) as top teaching position, there was the 
appointment of a public service position outside the terms of 
the award and under the Public Sector Management Act 1994 
at a different and lower salary level. The submission was that 
Program Co-Ordinators did the same work as Associate 
Directors (Academic) but at a lower salary. This was a matter 
of inequity and unfairness. Next, this had an effect on the career 
structure of teachers. Next, the Program Co-Ordinator positions 
were open to non-teachers, whereas Associate Director 
(Academic) positions were teaching positions only open to 
teachers and requiring a teaching qualification. Further, persons 
who aspire to the old position and duties of Associate Director 
(Academic) and who wanted to go to that level in order to 
take up the position of Program Co-Ordinators would move 
out of a teaching position and out of the position covered by 
the award and the Education Act and Education Act 
Regulations 1960 (hereinafter referred to as "the Education 
Act Regulations"). The matter therefore related to inequities, 
and the Tribunal should have looked at the whole matter and 
the subject matter of the dispute, which was still a dispute 
concerning teachers. 



We were asked to refer to the Full Bench decisions in 
Minister for Education v SSTU 75 WAIG 838 ("FBI and 

jurisdiction. 
Further, it was submitted that the decision to appoint or not 

to appoint is, in fact, a decision made under the Education Act 
(see s.7). S.7, subsections (1), (2), (3) and (4), provide as 
follows— 

"(1) There shall be appointed under and subject to Part 3 
of the Public Sector Management Act 1994 a chief 
executive officer and such other officers as may be 
necessary for the due administration of this Act. 

(2) The Minister may appoint teachers and employees, 
other than officers, of the department. 

(3) The Minister, or where the Minister delegates to him 
the power conferred on the Minister by this subsec- 
tion, the chief executive officer, may, subject to the 
regulations, the Industrial Relations Act 1979 and 
any applicable public sector standard established 
under the Public Sector Management Act 1994 trans- 
fer or promote any teacher or employee, other than 
an officer, of the department. 

(4) Part 3 of the Public Sector Management Act 1994 
does not apply to or in relation to teachers appointed, 
transferred or promoted under this section." 

Regulation 101(l)(a) of the Education Act Regulations 
provides as follows— 

"(1) (a) Subject to the Act and these regulations, va- 
cancies in positions on the teaching staff that 
are to be filled by promotion shall be adver- 
tised as directed by die chief executive officer." 

Regulation 247(2) of the Education Act Regulations provides 
as follows— 

"(2) The establishment of staff within a technical institu- 
tion or department shall be as determined by the chief 
executive officer." 

Whether there was jurisdiction turned upon a number of 
points. Firstly, reliance was placed on s.78(l)(a) of the Act, 
which, in turn, relies on the definition of "industrial matter" 
for teachers contained in s.7 of the Act, the most relevant parts 
of which are the definition proper, and subsections (a), (b), 
(c), (d)and(f). 

We are not persuaded that this matter was an industrial matter 
as defined. What it effectively related to was the failure to fill 
positions in the award requiring teacher qualifications, the 
creation of a public service position alleged to be in substitution 
for the award position of Associate Director (Academic), and 
the detrimental effect by that Act upon the career structure for 
teachers. 

The next provision upon which jurisdiction might be founded 
was s.78(l)(a)(ii) of the Act. Mr Matthews (of Counsel), for 
the respondent, invited us to say that the jurisdiction could 
not be founded upon that section, and he quoted us the decision 
of the Tribunal (SSTU v Minister for Education 67 WAIG 
1028 at 10321. However, the Full Bench in two matters 
(Minister for Education v SSTU 75 WAIG 838 (FBI and 
Minister for Education v SSTU 75 WAIG 843 (FBll held that 
jurisdiction existed in matters concerning the Education Act 
and Education Act Regulations because the Education Act 
and the Regulations made under it plainly govern the service 
of a teacher, a group of teachers or teachers generally. If the 
matter were not an industrial matter, then jurisdiction separately 
exists under s,78(l)(a)(ii) of the Act and the matter falls within 

adopt the detailed reasoning in those appeals to the Full Bench 
and in Hon Minister for Education v SSTU (IAC No 3 of 
1995) (op cit), which pointed out, inter alia, that teachers are 
appointed under the Education Act, and that their terms and 
conditions of service are governed by that Act as they plainly 
are under the Education Act Regulations. In this case, 
regulation 247(2) of the Education Act Regulations plainly 
applies because there was a determination as to the 
establishment of staff within a technical institution or 
department and that determination did not involve appointing 
persons to Associate Director (Academic) positions. 

An inequity arising out of the application of the Education 
Act or the Education Act Regulations is as the Full Bench 
found in those matters a matter of industrial unfairness. As we 
understand the submission, it was submitted that this was not 
a matter concerning the interpretation or application of the 
Education Act or Education Act Regulations because the 
appointment made was made under the Public Sector 
Management Act 1994. The submission went on to the effect 
that, for the same reason, the matter could not be one 
concerning any inequity arising out of the application of any 
such Act or Regulations. Certainly, there was a question, for 
the reasons we have already set out, of whether an inequity 
(industrial unfairness) had been occasioned. 

The question which does squarely arise is whether unfairness 
arose bk;ause positions of Associate Director (Academic) were 
not filled. That is a matter concerning the apphcation of the 
Education Act, because the positions are filled by persons with 
teaching qualifications, and there is plainly an inequity claimed. 
It matters not that the other appointments were made under 
the Public Sector Management Act 1994. The making of those 
appointments is merely part of the whole of the factual situation 
from which it is alleged that the application of the Education 
Act and Education Act Regulations have given rise to an 
inequity. In particular is this the case, we hold, because the 
Education Act authorises the appointment of persons who are 
not teachers, and, in fact, are employees and other officers of 
the Education Department. This appointment was not made 
to the Education Department. 

However, that does not matter. Persons were not appointed 
as Associate Directors (Academic) because of the power of 
the Minister and/or the Chief Executive Officer, which is a 
discretionary one, to appoint teachers and employees other 
than officers of the Department and was not exercised to effect 
such appointments. That power exists because of an Act which 
governs the conditions of employment of teachers, and the 
positions of Associate Director (Academic) were positions 
normally filled by teachers. The power to appoint is conferred 
by the Education Act. We adopt in a different context what 
Franklyn J said in Hon Minister for Education v SSTU (IAC 
No 3 of 1995) (op cit) at page 11. The positions are teacher 
positions because "teacher" is defined to include any person 
holding or acting in a position in the Department in respect of 
which a teaching academic qualification is required, and that 
was the case with the Associate Director (Academic) position. 
The fact that a public service officer is not within its jurisdiction 
does not mean that this inequity did not arise out of the 
application of the Education Act and the Education Act 
Regulations. It clearly and plainly did. It arose because a 
decision which was empowered to be made under the 
Education Act was not made because of the exercise of a 
discretion as to the exercise of that power. 

As a result, there was jurisdiction in the Tribunal to hear 
and determine the matter under s.78(l)(a)(ii) of the Act. 

The parties informed the Full Bench that they did not wish 
to make any further submissions in relation to Hon Minister 
for Education v SSTU (IAC No 3 of 1995) (op cit). 

For those reasons, the Tribunal had jurisdiction. We would 
therefore uphold the appeal, suspend the decision at first 
instance, and remit the matter to the Tribunal to be heard and 
determined according to law and the reasons herein. 

Order accordingly 
Appearances: MsCL Tan (of Counsel), by leave, on behalf 

of the appellant. 
Mr D J Matthews (of Counsel), by leave, on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State School Teachers' Union 

of Western Australia (Inc). 
(AppeUant) 

and 
The Minister for Education. 

(Respondent) 
(No 382 of 1995) 

BEFORE THE FULL BENCH. 
20 September 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
COMMISSIONER P E SCOTT 

COMMISSIONER R H GIFFORD. 
Order, 

This matter having come on for hearing before the Full Bench 
on the 19th day of July 1995, and having heard Ms C L Tan 
(of Counsel), by leave, on behalf of the appellant and Mr D J 
Matthews (of Counsel), by leave, on behalf of the respondent, 
and the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 20th day of 
September 1995 wherein it was found that the appeal should 
be upheld, it is this day, the 20th day of September 1995, 
ordered that appeal No 382 of 1995 be and is hereby upheld 
and the decision of the Government School Teachers Tribunal, 
as constituted at the time of hearing the matter at first instance, 
in application No TCR 12 of 1994 made on the 7th day of 
March 1995 be and is hereby suspended and the matter remitted 
back to the Tribunal to be heard and determined according to 
law and the reasons herein. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S] President. 

FULL BENCH— 

Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Graham McCorry 
(Appellant) 

and 
Stewart Grant Napier and Sandra Marie Soutar t/a 

Geraldton Car Wash and Fuel 
(Respondents). 

No. 658 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER P E SCOTT. 
COMMISSIONER R H GIFFORD. 

20 September 1995. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for de- 
cision of the Full Bench. 

Given extemporaneously at the hearing on 6 September 1995 
and edited by die Full Bench. 

We are of the opinion, having heard what both of you gen- 
tlemen have to say, that in effect no submissions are being 
made in relation to this appeal, and that, in fact, it is an apped 
that is not going to be pursued. Having regard to the earlier 
remarks of Mr Logan-Scales about the reasons why the ap- 
peal is not to be pursued, then we are of the opinion that it 
would be better disposed of by being dismissed and we would 
dismiss it. 

We will issue an order dismissing the appeal, of course. We 
now turn to the question of Mr Clohessy's application for the 
costs of himself as an agent in relation to this appeal, and we 
are of opinion that it has not been established to us that the 
proceedings have been frivolously or vexatiously instituted 
or defended in the sense that that phrase, and, indeed, the full 
phrase "frivolous and vexatious and abusive", which would 
seem to be the same, was described by Lush J in Norman v 
Mathews (19161 85 LJKB 857 at 859. That is— 

"It must appear that his alleged cause of action (to be 
frivolous or vexatious or frivolous and vexatious and 
abusive) is one which on the face of it is clearly one which 
no reasonable person could properly treat as bona fide, 
and contend that he had a grievance which he was enti- 
tled to bring before the Court." 

We apply that meaning. It has not been established to us 
that this appeal comes within that category. It may well, of 
course, be that the appellant was at fault and that some embar- 
rassment was caused to the respondent by the fact that the 
appeal was not sought to be discontinued sooner. That is an ill 
which would normally be remedied in other jurisdictions by 
an award of party and party costs, but that power to award 
party and party costs is not one contained in the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), except in very narrow circumstances which ap- 
pear in s.27 and in section 84(5) of the Act. The application 
that has been made to us for costs does not, in our opinion, 
attract the provisions of s.84(5) of the Act, or, if it does, it has 
not been so established. We would therefore dismiss the ap- 
plication for costs. 

Appearances: Mr G P Logan-Scales as agent on behalf of 
the appellant. 

Mr R W Clohessy as agent on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Graham McCorry 
(Appellant) 

and 
Stewart Grant Napier and Sandra Marie Soutar t/a 

Geraldton Car Wash and Fuel 
(Respondents). 

No. 658 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER P E SCOTT. 
COMMISSIONER R H GIFFORD. 

7 September 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 6th day of September 1995, and having heard Mr G P 
Logan-Scales as agent on behalf of the appellant and Mr R W 
Clohessy as agent on behalf of the respondents, and the Full 
Bench having given reasons for decision on the 6th day of 
September 1995,itisthis day, the 7 th day of September 1995, 
ordered as follows— 

(1) THAT appeal No. 658 of 1994 be and is hereby dis- 
missed. 

(2) THAT the application by the respondents herein for 
an order for payment of costs be and is hereby dis- 
missed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 
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FULL BENCH— 

Unions—Application for 
Alteration of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
(Applicant) 

No 658 of 1995. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER A.R. BEECH. 

COMMISSIONER R.H. GIFFORD. 
15 September 1995. 

Reasons for Decision. 
THE PRESIDENT: Given extemporaneously at the hearing 
on 30 August 1995 and edited by the Full Bench. 

This is an application to alter the rules of the applicant or- 
ganisation and a declaration under s.71 of the Industrial Rela- 
tions Act 1979 (as amended) (hereinafter referred to as "the 
Act"). 

For myself, 1 would make the orders sought on the basis 
that I was satisfied that what was required to be done under 
the rules of the applicant organisation and under s.55(4) of 
the Act, insofar as the application relates to alterations to rules 
and requirements under s.71 of the Act, have been complied 
with. I would also mention that s,59(3) of the Act would im- 
pel me to grant the application to authorise the alteration of 
the name rule read with s.71 in these circumstances, particu- 
larly having regard to the fact that there is no objection to this 
application. 

As to the application to insert rule 5.3.1.9,1 am satisfied, 
for the reasons explained by Mr Schappcr (of Counsel), that 
that ought to be done, and I am satisfied that the proper proce- 
dures under the Industrial Relations Commission Regulations 
1985 and the Act required to found an application to alter the 
rules have been complied with. 

I would add that the Full Bench has been subsequently ad- 
vised by the solicitors for the applicant that the correct name 
of the Counterpart Federal Body of the applicant is the West- 
em Australian Branch of Electrical Division of the CEPU and 
that the declaration sought reflects that name. 

COMMISSIONER BEECH: I agree with the orders sought 
issuing. In my view, the material before the Commission is 
sufficient to warrant the Full Bench issuing a s,71 certificate 
as sought. I am concerned that there may be an ability for the 
proposed name to deceive or mislead especially in relation to 
"postal", "plumbing" and perhaps "information" when the 
constitutional rule of the organisation does not permit the 
membership by those descriptions of employees in those in- 
dustries. Indeed, s.59 of the Act is directed to ensuring that 
there is not an ability in that regard. 

However, I have listened to the submissions of Mr Schapper 
and I am also aware that the historically haphazard nature of 
the creation of unions in this jurisdiction is being addressed 
by those unions in Western Australia, and in Australia gener- 
ally, with an attempt to provide some uniformity across the 
country with regard to industrial organisations. In that con- 
text, I see this application as seeking to identify this organisa- 
tion as the Western Australian branch of a Federal organisation 
as a result of steps taken, with the consent of this organisation 
by that Federal organisation to include this organisation's cov- 
erage, for the purpose of providing some uniformity. Because 
of s.59(3), and indeed s.6 of the Act, I would construe the act 
as encouraging or permitting the encouragement of those steps. 

Therefore, and in the absence of an objection from another 
organisation, or indeed any person with sufficient interest, I 
would grant the application in both parts. I note that if there 
was an objection, then that would be another matter. 

COMMISSIONER GIFFORD: I agree that the orders sought 
to be made out of these proceedings be accordingly made and 

I agree with the reasons that have been expressed by His Hon- 
our the President, relating to such orders. I also indicate, in 
respect of the reservation expressed by Beech C relating to 
the name of the organisation, that I concur with such reserva- 
tion, recognising though, that he felt it appropriate to, never- 
theless, approve that particular rale change. 

Appearances: Mr D H Schapper (of Counsel), by leave, and 
with him Mr D Forster on behalf of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

(Applicant) 
No. 658 of 1995. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER A.R. BEECH. 

COMMISSIONER R.H. GIFFORD. 

1 September 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 30th day of August 1995, and having heard Mr D H 
Schapper (of Counsel), by leave, and with him Mr D Forster 
on behalf of the applicant, and the Full Bench having given 
its reasons for decision on the 30th day of August 1995 wherein 
it was found that the application should be granted, it is this 
day, the 1st day of September 1995, ordered and declared as 
follows— 

(1) THAT the Registrar be and is hereby authorised to 
register the following alterations— 

(a) An alteration to rale 1 of the rules of the ap- 
plicant by deleting rale 1 of such rales and 
substituting therefor the following— 

1.1 The name of the Union shall be the 
Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing 
and Allied Workers Union of Australia, 
Engineering and Electrical Division, 
WA Branch." 

(b) An alteration to the said rales by inserting af- 
ter rale 5.3.1.8 the following rale 5.3.1.9— 
"5.3.1.9 State Council shall be authorised 

to determine that each office in the 
Union may be held by the person 
who, in accordance with the Rules 
of the Communications, Electri- 
cal, Electronic, Energy, Inform- 
ation, Postal, Plumbing and Allied 
Services Union of Australia, 
Electrical Division, holds the cor- 
responding office in that body." 

(2) (a) THAT the rules of the Communications, Elec- 
trical, Electronic, Energy, Information, Postal, 
Plumbing and Allied Workers Union of Aus- 
tralia, Engineering and Electrical Division, 
WA Branch, formerly the Australian Electri- 
cal, Electronics, Foundry and Engineering 
Union (Western Australian Branch), and its 
Counterpart Federal Body, the Western Aus- 
tralian Branch of Electrical Division of the 
CEPU, relating to the qualifications of per- 
sons for membership are deemed to be the 
same, in accordance with s.71(2) of the In- 
dustrial Relations Act 1979 (as amended) ("the 
Act"). 

(b) THAT the rules of the Counterpart Federal 
Body prescribing the offices which shall exist 
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in the same be and are deemed to be the same 
as the rules of the applicant herein, prescrib- 
ing the offices which shall exist in the appli- 
cant, in accordance with s.71(4) of the Act. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) for alteration of registered rules. 
658 of 1995. 

ROBIN COLBERT LOVEGROVE, 
DEPUTY REGISTRAR. 

1 September 1995. 
Decision. 

HAVING been directed by the Full Bench, I have this day 
registered alterations to rule 1.—Name and rule 5.—Manage- 
ment of the registered rules of the applicant organisation, in 
terms of the order as given on the 1st day of September 1995. 

(Sgd.) R.C. LOVEGROVE, 
[L.S] Deputy Registrar. 

FULL BENCH— 
Unions—Application for 

Registration— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Metals and Engineering Workers' Union Western 
Australian Branch and the Printing and Kindred Industries 

Union, Western Australian Branch, Industrial Union of 
Workers 

(Applicants). 
No. 707 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER R H GIFFORD. 

20 September 1995. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for de- 
cision of the Full Bench. 

This is an application made by two organisations, as that 
word is defined in s.7 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), that is organi- 
sations registered under Division 4 of Part II of the Act, for 
the registration of an organisation to be know as "The Auto- 
motive, Food, Metals, Engineering, Printing and Kindred In- 
dustries Union of Workers—Western Australian Branch". The 
application is made under s.72 of the Act. 

The application was properly sealed, and documents required 
to be lodged in accordance with the Industrial Relations Com- 
mission Regulations 1985 (hereinafter referred to as "the Regu- 
lations") were so lodged. The two applicant organisations, The 
Metals and Engineering Workers' Union Western Australian 
Branch and the Printing and Kindred Industries Union, West- 
em Australian Branch, Industrial Union of Workers, had the 
application approved by their members in accordance with 

the rules of each organisation, and what was applied for was 
the registration of a new organisation. 

We were satisfied that the rules of the proposed new organi- 
sation were such that the only persons eligible for member- 
ship of the new organisation were persons who with the 
amalgamating organisations had remained in being or had been 
eligible for membership of at least one of the amalgamating 
organisations. 

We were satisfied that the application was made under the 
respective seals of the amalgamating organisations and signed 
by the Secretary and Principal Executive Officer of each of 
these organisations. 

We were also satisfied that the provisions of Division 4 of 
Part n of the Act which applied, other than s.55(5) of the Act 
which applied in relation to the registration of the organisa- 
tion sought to be registered in this application, had been com- 
plied with. These were s.55, s.56, S.56A, s.57 and s.59 of the 
Act, and these sections were complied with. 

There was no objection filed in this Commission. 
Accordingly, having regard to s.26 of the Act and the ob- 

jects of the Act contained in s.6, in particular s.6(e) and (f). 
having regard to the fact that all statutory requirements have 
been complied with, and all requirements of the Regulations 
were complied with, we authorised the Registrar to register a 
new organisation to be known as "The Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union 
of Workers—Western Australian Branch" in accordance with 
s.72(l) of the Act. 

Appearances: Mr D H Schapper, by leave, on behalf of the 
applicants. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union Western 

Australian Branch and the Printing and Kindred Industries 
Union, Western Australian Branch, Industrial Union of 

Workers 
(Applicants). 

No. 707 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER R H GIFFORD. 

1 September 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 1st day of September 1995, and having heard Mr D H 
Schapper (of Counsel), by leave, on behalf of the applicants, 
and the Full Bench having determined that its reasons for de- 
cision will issue at a future date, it is this day, the 1st day of 
September 1995, ordered as follows— 

(1) THAT the Registrar be and is hereby authorised to 
register a new organisation to be known as "The Au- 
tomotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Aus- 
tralian Branch" in accordance with s.72(l) of the 
Industrial Relations Act 1979 (as amended). 

(2) THAT those rules attached to the application filed 
herein on the 19th day of June 1995 and entitled 
"Rules of The Automotive, Food, Metals, Engineer- 
ing, Printing & Kindred Industries Union of Work- 
ers—Western Australian Branch" are and are deemed 
to be the rules of the said organisation, The Auto- 
motive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western 
Australian Branch. 

By the Full Bench 
P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.72 

In the matter of an application for amalgamation by "Metals 
and Engineering Workers' Union—Western Australian 
Branch and the Printing and Kindred Industries Union, 

Western Australian Branch, Industrial Union of Workers. 
No. 707 of 1995. 

PETER C WINTER 
ACTING DEPUTY REGISTRAR. 

20 September 1995. 
Decision. 

HAVING been authorised by the Full Bench I have this 20th 
day of September 1995 registered as an amalgamation of the 
abovementioned organisations "The Automotive, Food, Met- 
als, Engineering, Printing and Kindred Industries Union of 
Workers—Western Australian Branch". As a result of the 
amalgamation the registrations of the applicant organisations 
have been cancelled. 

The registered office of the new organisation is 1111 Hay 
Street West Perth WA 6005. 

(Sgd.) P.C. WINTER, 
A/Deputy Registrar. 

COMMISSION IN COURT 

SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 14 of the Minimum Conditions of 
Employment Act 1993. 

Recommendation. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER RE. SCOTT. 
31 May 1995. 

CHIEF COMMISSIONER: The minimum weekly rates of pay 
to be reviewed pursuant to Section 14 of the Minimum Con- 
ditions of Employment Act 1993 ("the Act") were determined 
by the Hon Minister for Labour Relations and published in 
the Western Australian Government Gazette No. 122 dated 
29 August 1994 (p.4465). The minimum weekly rate of 
$301.10 for employees who are 21 or more years of age was 
the basis upon which rates for employees under 16 years of 
age through to 20 years were calculated. 

In reviewing the weekly minimum rates of pay the Commis- 
sion must now address the rates of each of these categories of 
employees. Another issue which arises is the position of ap- 
prentices and trainees given the exclusion which operates un- 
der Clause 5 of the Minimum Rates of Pay Order 1994 
(Government Gazette No. 122). This matter was addressed by 
the Commission in its May 1994 recommendation to the Min- 
ister. 

Notification of an intention to hear from persons and or- 
ganisations with an interest in addressing the Commission 
pursuant to its statutory duty to submit recommendations to 
the Minister was published in the daily press. A public hear- 
ing conducted on 16 April by the Commission attracted inter- 
est from the Trades and Labor Council of Western Australia 
("the Council"), the Chamber of Commerce and Industry of 
Western Australia ("the Chamber") and the Australian Mines 
and Metals Association (Inc.)("the Association"). Given the 
importance of this issue to the community generally and the 

issues which were raised when the recommendation was pub- 
licised last year, it is disappointing that it did not attract wider 
interest. However, the Commission was well served by those 
organisations from whom submissions were received. 

The positions taken by these organisations are summarised: 
The Council 

• The minimum weekly rate for employees 21 or more 
years of age should be increased from $301.10 to 
$333.40. Tfris adjustment maintains the '78% bench- 
mark" rate with a tradesperson's wage of $417.20 
and incorporates an additional $8.00 per week "ar- 
bitrated safety net adjustment". 

° The argument in support of this rate is the same as 
that submitted to the Commission in July 1993 when 
the adult minimum wage was considered under Sec- 
tion 50 of the Industrial Relations Act 1979 as it 
then was. ([1993] 73 WAIG 1747). At that time the 
Council advocated "phasing-in" adjustments to the 
adult minimum wage to attain the rate of $325.40 
per week by July 1994. Although that rate took into 
account "social considerations" its relevance was 
within an industrial context. The Council noted that 
in July 1993 the Government of W.A. supported the 
attainment of the $325.40 per week benchmark for 
the adult minimum wage but submitted that it should 
be achieved over 2 years. 
The rate of $325.40 supported in July 1993 by the 
Council has been adjusted by a further $8.00 in line 
with award rates for employees under the Statement 
of Principles—December 1994. ([1995] 75 WAIG 
40). 

o On the basis of the industrial relevance of the mini- 
mum weekly wage the Council considered arguing 
for a further $8.00 adjustment which would increase 
the proposed rate to $341.40 per week six months 
after the initial adjustment to $333.40 was ordered. 
However, because of the terms of the Act which pro- 
vides for the publication of Orders not less than 12 
months apart (see Section 15(3)) the Council re- 
frained from pursuing that course. This position was 
also conditioned by the state of the economy. 

8 Given the application of the Act to employees cov- 
ered by awards, under employment contracts and 
workplace agreements, the Commission's recom- 
mendation on minimum weekly rates is important in 
the widest industrial context. There should be uni- 
formity between the adult minimum weekly rate paid 
in areas of employment regulated by awards and 
those that are award free. The rate determined by the 
Minister should prevent exploitation of junior work- 
ers. 

• Demographic changes make the concept of a "social 
wage" irrelevant. 

° On principle, the Council does not accept that it is 
appropriate to maintain junior rates of pay. How- 
ever, within the existing industrial framework the 
existing structure for junior rates and the exclusions 
that apply to apprentices and trainees should con- 
tinue. 

8 There has been a marked improvement in the State's 
economy since 1992. The April 1994 unemployment 
figures reflect this trend. On a national basis unem- 
ployment was reduced from 8.9% to 8.7%. The most 
significant reduction was in Western Australia (7.2% 
unemployment). 

• An adjustment to the minimum weekly rate from 
$301.10 to $333.40 will not have a significant im- 
pact on the economy. Low wages can cause long term 
social problems but that is not a matter for the Com- 
mission to consider at this time. 

The Chamber 
» The recommendation to the Minister should continue 

to recognise that "the industrial base of wages should 
reflect the work value in society." The principle 
adopted by the Commission in formulating its rec- 
ommendation in 1994 should be followed again. 
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However, minimum wages set by legislation are a 
"clumsy tool for redistributing the wealth of the coun- 
try". The Chamber believes that a more suitable and 
sophisticated means of setting minimum wages is 
through government policy designed to redistribute 
wealth through social security systems and similar 
transfers. 

8 Western Australia's economic growth is clearly slow- 
ing from its strong acceleration over 1993 and 1994. 
Many areas of economic activity in Western Aus- 
tralia are now growing less quickly than across Aus- 
tralia as a whole, with retail sales, vehicle 
registrations and even investment growth falling be- 
low the national average. Some economic indica- 
tors, notably housing activity and job vacancies, are 
trending downwards for the first time in three years 
or more. 
Yet despite this declaration in growth, Western Aus- 
tralia's economy is sound. Activity levels achieved 
on the rebound from the recession never looked likely 
to continue indefinitely. Western Australia's eco- 
nomic fundamentals still appear more sound than in 
many other Australian States. 
In line with general economic trends, the Western 
Australia labour market is still improving but the 
rate of improvement has slowed. Western Australia 
has the lowest unemployment rate of the Australian 
States, but further gains in unemployment will be 
much slower in future if employment growth slows 
in an environment of higher population growth. 
In this context, the current review of the State's mini- 
mum wage should be careful not to undermine eco- 
nomic growth which is already slowing, but can be 
reasonably confident of the economy's underlying 
soundness. 
In the current economic environment, there is little 
evidence that a modest increase in the minimum wage 
would do significant harm to employment prospects 
of the low-paid although such evidence as does ex- 
ist on people with earnings close to the minimum 
wage is inconclusive and should be interpreted with 
great care. 
However, a substantial increase in the minimum wage 
would have much greater potential to harm the em- 
ployment prospects of low-paid or low-skilled work- 
ers who already bear a disproportionate share of the 
State's unemployment burden (Exhibit CCI1). 

8 "We don't advocate an increase nor do we advocate 
a maintaining of the status quo. At best we ask the 
Commission to review the economic report with cau- 
tion and if you do decide to increase the wage rate of 
the minimum wage for adult employees then do so 
at a modest level which the economy can absorb at 
this time". 
A modest increase in the minimum wage ought not 
upset the State's economy at this time. 

• The current exclusion from the application of the 
minimum weekly rates order to apprentices and train- 
ees should continue. Awards should cover that class 
of person. 

The Association 
8 The position adopted by the Association is consist- 

ent with submissions made to the Commission in 
1993 and 1994 when the adult minimum wage and 
the recommendation to the Minister was being con- 
sidered. 
Minimum weekly rates have little relevance to the 
mining and hydrocarbons industries. 

8 There is no reason for the Commission to depart from 
the criteria it followed in formulating its recommen- 
dation to the Minister in 1994. 
The Association supports the objective of moving 
towards the datum point of 78% of the Metal Trades 
(General) Award tradesperson's rate based on indus- 
trial relations ramifications only. 

8 "We do not oppose a cautious increase to the adult 
minimum wage but do not want to make specific 
submissions on the quantum at this point other than 
to say... that perhaps we should suggest that the rec- 
ommendation to the Minister take into account the 
increases currently available through the arbitrated 
safety net adjustments in the State Wage Case deci- 
sion. ... We see it as being appropriate that the Com- 
mission consider the application of the second and 
third arbitrated safety net adjustments in the same 
stages as the State Wage Case decision at award 
level". 
This approach gives rise to the question of whether 
in publishing an Order not less than 12 months from 
another, the Minister may accommodate an incre- 
mental scheme within the determination. 

8 The problem which arose with respect to the appli- 
cation of the minimum weekly rates under the Order 
to apprentices and trainees has been satisfactorily 
addressed. The existing exclusion should not be 
lifted. 

For the peak employee and employer organisations in this 
State a recommendation made on the basis of the worth of 
work determined by reference to recognised wage structures 
for skilled, semi-skilled and unskilled employment provides 
the most reliable formula for establishing minimum weekly 
wage rates. On what was presented to the Commission it would 
be reasonable to conclude that the recommended amount for 
an employee 21 or more years should be either an amount 
above $301.10 per week but less than 325.40 per week, 
$325.40 per week or $333.40 per week. The amount so deter- 
mined must comprehend economic circumstances in Western 
Australia. It avoids the difficulty inherent in focusing on a 
"social wage". This latter concept could not be considered in 
isolation from the rate of social security transfers packaged as 
family allowances, child care entitlements, health care ben- 
efits, etc. 

However the 1994 objective of establishing a minimum 
weekly wage of $325.40 cannot fetter the Commission as pres- 
ently constituted in this review. It must in my view generally 
have regard to some of the principles identified by the Minis- 
ter in the Second Reading of the then Minimum Conditions of 
Employment Bill: 

"Critical to the success of any reform of an industrial 
relations system is the degree to which that reform pro- 
vides for fair treatment of employees and employers. Such 
considerations are even more fundamental when the 
changes contained in the Workplace Agreements Bill will 
enable employers and employees to negotiate directly with 
one another in the workplace outside the award frame- 
work. While it is essential to the economic success of 
workplace agreements that the terms and conditions of 
employment can vary in different workplace settings, it 
is also crucial that particular elements conform to com- 
munity standards. Such public interest concerns, together 
with considerations of equity, are key principles by which 
the State Industrial Relations Commission operates. One 
of the most fundamental equity considerations is the pro- 
vision of appropriate minimum standards and conditions. 
Any society which holds dear the democratic principles 
of fairness andjustice must provide protection of the weak 
against the strong, and this applies as much in employ- 
ment relations as elsewhere", (my emphasis) 

(West Australia. Parliamentary debates 
(Hansard). Thursday 8 July 1993 at p. 1456) 

Minimum weekly wage rates must be established within the 
context of the State's economic well being; they should not be 
prejudicial to the attainment of employment growth in a low 
inflation environment. 

An overview of the State's economy as at April 1995 reaf- 
firms the trends and underlying strength identified to the Com- 
mission by the Chamber. 

"Economic growth in Western Australia was a very strong 
7.6% in 1994 and compared favourably with nationtd 
growth of 4.9%. However, economic indicators released 
in April suggest the strong pace of economic growth in 
Western Australia is beginning to ease. Although activity 



levels remain high, the strong growth experienced in many 
partial economic indicators in Western Australia over the 
past two years has moderated. This is most pronounced 
in the housing sector. 
Reflecting strong growth over the past year, employment 
rose and the unemployment rate fell in Western Australia. 
Nationally conditions were mixed with falls in employ- 
ment and the unemployment rate. There was also good 
news on the inflation front Underlying inflation estimates 
for the Perth and the eight capitals revealed price pres- 
sures remain subdued. The reduced pressure on a rise in 
the official interest rates brought a positive reaction from 
the financial markets. 
Internationally, the strong growth in the Unites States 
economy over the past year is moderating while the 
strength of the Yen is stiffing the economic recovery in 
Japan. The German and United Kingdom economies ap- 
pear to be growing strongly, while economic growth in 
most Asian economies remains robust." 

(State Government Treasury—Economy and Public 
Authorities Policy Division. 'Economic Note'. April 
1995—^Economic Summary.) 

With particular reference to the Western Australian labour 
market the 'Economic Note' records that employment in West- 
em Australia rose by 1.3% (or 10,900 persons) in March 1995. 
This is against the national scene where both employment and 
the unemployment rate fell. Trend estimates indicate that em- 
ployment in this State continued to grow at a healthy rate of 
0.4% per month. Over the year to April 1995 employment in 
Western Australia rose by 4.2% against the national increase 
of 3.6%. 

The Perth Consumer Price Index increased by 1.8% in the 
March Quarter to give an annual inflation rate of 2.6% over 
the year to March. The 'Economic note' states that: 

"Removal of one off and seasonal factors reveals that un- 
derlying price pressures in Perth remain stable, in spite 
of the very strong economic growth experienced in West- 
em Australia over the past year." (op cit.) 

The well being of the Western Australian economy is inex- 
tricably linked to the mining industry. The State Treasury es- 
timates that mining accounts for 15.4% of Western Australia 
State Products and $2 of every S3 of investment in this State. 
The Chamber of Mines and Energy notes that "the value of 
West Australian minerals and energy production increased by 
a modest 4% in 1994 to just under $13 billion. More impor- 
tantly though, improving markets, increased exploration ex- 
penditure, attention to cost competitiveness and strong 
investment during 1994 have provided a spring board for the 
next phase of production growth". ("Minerals in Western 
Australian Bedrock of the Economy 1995"). 

It is accepted that an adherence to a formula which merely 
maintains die relativity of a minimum weekly wage rate with 
78% of the Metal tradesperson's base rate under an award 
would in time undermine the relevance of the minimum weekly 
rate given the dynamics of wage fixing under a decentralised 
and deregulated system. However, when the tradesperson's 
base rate and supplementary payment were established in the 
August 1989 National Wage Case (Print H 9100) the rate did 
have relevance. To some extent it reflected market forces, it 
established the worth of work within the wider industrial con- 
text and satisfied equity considerations. 

The concept maintained its relevance as long as wage sta- 
bility remained one of the cornerstones of the centralised wage 
fixing system. With the expansion of enterprise bargaining 
and dwindling reliance on the Minimum Rates Adjustment 
process as the means of securing wage justice for low-paid 
employees under awards, the integrity of a wage rate deter- 
mined merely by reference to 78% of the tradesperson's base 
rate for an unskilled worker can be questioned. More relevant 
now are wage movements in die community generally. How- 
ever, the rate determined on the basis of that relativity still 
provides a reference point for assessing whether the amount 
being paid for unskilled labour generally is comparable with 
that determined under the award system on the grounds of 
equity. On this basis there must be some comparability. 

In summary in reviewing the minimum weekly rate of 
$301.10 for an employee 21 or more years the following fac- 
tors have been considered. 

(a) The rate recommended should ensure that employ- 
ees and employers are treated fairly and that the 
amount satisfies the "fundamental equity considera- 
tions" inherent in the Act for the protection of the 
weak against the strong in an employment relation- 
ship. 

(b) The state of the Western Australian economy and 
projections of economic performance in the medium 
term have been considered as a guide to the capacity 
of industry to pay. 

(c) Within the context of the economy the wage rate 
should be consistent with the objective of promot- 
ing growth in employment while maintaining low 
inflation. 

(d) The minimum weekly rate should not act as a deter- 
rent to the continued employment of low paid work- 
ers nor as an obstacle to the unemployed (particularly 
the long term unemployed) entering the workforce. 

(e) The minimum weekly rate should not prejudice on- 
going restructuring within the economy including 
mobility and flexibility in the labour market. 

(f) The minimum weekly rate should reflect the worth 
of labour and by reference to formally established 
wage rates ensure that the wage is equitable. 

On the basis of these considerations it is recommended that 
the existing rate of $301.10 be adjusted to $326.00 per week 
for an employee 21 or more years. This has been computed by 
compounding CPI adjustments for the September 1994, De- 
cember 1994 and March 1995 Quarters (rounded to the near- 
est dollar) and applying an adjustment which incorporates an 
$8.00 per week community movement plus a further $6.00 
per week adjustment on equity grounds. 

It is recommended that junior rates prescribed under the 
Order maintain existing relativities with the rate determined 
for the employee 21 or more years and that the exclusion from 
the application of the minimum weekly rates continues for 
apprentices and trainees covered by awards. 

SENIOR COMMISSIONER: I have read the Chief Com- 
missioner's reasons for recommending a Minimum Weekly 
Rate of $326.00 for employees 21 or more years pursuant to 
the Minimum Conditions of Employment Act. While I agree 
that the rate determined must comprehend the factors (a) to 
(f) identified by the Chief Commissioner, I consider that the 
rate of $333.40 per week more propjerly reflects the amount 
that satisfies those requirements having particular regard to 
the adoption by all State Industrial Tribunals of the Austral- 
ian Industrial Relations Commission's Decision in the Safety 
Net Adjustment and Review of September 1994 (Print L5300). 
In the result the Australian community standard for lower paid 
workers is currently a minimum wage of $333.40 p>er week. 

My recommendation therefore, to the Minister is that the 
Minimum Weekly rate for employees 21 or more years be 
determined at $333.40, that the relativities based on this rate 
for employees 20 years and younger be maintained and that 
the exclusion which applies to apprentices and trainees under 
the Minimum Conditions of Employment Pay Order remains. 

COMMISSIONER SCOTT: I have had the benefit of read- 
ing the recommendation of the Chief Commissioner which 
clearly sets out the background to this matter, so there is no 
need for me to deal with it in great detail. 

The recommendation made by the Commission in Court 
Session dated 31 May 1994 considered that an appropriate 
datum point was $325.40 being the rate for an unskilled em- 
ployee in a range of industries, on a relativity of 78% of the 
metal trades person's wage rate. 

Whilst recognising this datum point as being appropriate, 
the Commission in Court Session said that "the attainment of 
this rate over time would, of course, be subject to the state of 
the economy". 

The parties who chose to make submissions to the Commis- 
sion in Court Session on this occasion, whilst being unani- 
mous in their view that this was an appropriate approach, were 
not so agreed as to further movement towards the datum point 
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I see no good reason to depart from that approach on this 
occasion. Therefore the question to be addressed is the fur- 
ther movement towards achieving the datum point. 

Prior to considering the amount to be recommended, two 
issues arise: 

1. The minimum rate of pay pursuant to the Minimum 
Conditions of Employment Act applies to all em- 
ployees in Western Australia whether they be cov- 
ered by awards or not. It is noted that there are a 
number of awards within the Commission's records 
which the parties, for a variety of reasons, have cho- 
sen not to amend to bring into line with the mini- 
mum rates adjustment process thereby establishing 
a minimum rate of pay for an unskilled employee of 
$325.40, plus arbitrated safety net adjustments. 
Whilst the role of the Commission in making this 
recommendation is not limited to consideration of 
award employees' circumstances it should be noted 
that this is of concern. The Minimum Weekly Rate 
of Pay should not undermine or upset internal 
relativities within awards yet if an award has not in- 
creased its rates during that time then that is a matter 
for those parties. 

2. The Commission in Court Session in its December 
1994 State Wage Decision set out a range of tests 
for award parties to meet for the application of the 
first arbitrated safety net adjustment. These tests are 
aimed at directing the focus to the enterprise, and 
the review of the award to achieve greater flexibility 
and productivity. If the Minimum Weekly Rate of 
Pay were to overtake minimum award rates, then the 
award review process would be undermined. It 
should be noted, too, that paid rates awards were 
not able to achieve the first arbitrated safety net ad- 
justment prior to the December 1994 State Wage 
Case Decision, and many of those awards still have 
not achieved that increase. Therefore it would be 
inappropriate jp go beyond $325.40 when the first 
arbitrated safggr net adjustment for those awards has 
not yet been available for a period of six months. 

Any adjustment must be made in the light of the state of the 
economy. The economic forecast for Western Australia, ac- 
cording to the economic information put to the Commission 
by the Chamber is "in short, WA's economic fundamentals 
leave it quite well placed to sustain strong growth over the 
medium term. Its high levels of investment, and export orien- 
tation, provide a solid base capitalising on accelerating world 
economic growth. Its low unemployment rate relative to other 
states, positive growth and relatively high population growth 
will underpin domestic economic activity". 

The report also indicates that interest rates will probably 
not move much higher. 

The report also notes "the WA Government forecasts are 
relatively optimistic about prospects for manufacturing, with 
growth in value added of seven percent a year predicted over 
1993 to 1997." 

The increase in the rate from $275.50 to $301.10, repre- 
sented an increase of 9.29 percent ($25.60). To increase that 
rate to $325.40 would be an increase of 8.07 percent ($24.30). 
To increase it further to take account of the established datum 
point plus first arbitrated safety net adjustment (to $333.40) 
would increase it by 10.73 percent ($32.30). 

On the basis of the economic information available, an in- 
crease of 8.07 percent to $325.40 does not appear to be of 
such magnitude as to cause concern for the economy, particu- 
larly bearing in mind that it will apply to a relatively small 
number of employees. It should be recognised, however, that 
as the rate increases to a realistic minimum, it has a greater 
impact for a larger number of employees and employers. The 
amount of $325.40 is soundly industrially based on skills rec- 
ognition, and would not undermine the review process or en- 
terprise focus of the most recent State Wage Case Decision. 
In addition, and importantly, it takes the Minimum Weekly 
Rate of pay to a realistic rate, and is in line with the process 
and outcome clearly known to the industrial parties for some 
time, and supported by them. 

Accordingly, I would recommend that the Minimum Weekly 
Rate of Pay be increased to $325.40. 

CHIEF COMMISSIONER: On consideration of the amount 
to be recommended the Commission has in the first instance 
failed to reach consensus. This arises from the different ap- 
proach that I have taken to that of my colleagues. Senior Com- 
missioner Halliwell and Commissioner Scott have followed 
the course adopted by the Commission in Court Session in 
1994 and advocated by the peak organisations in proceedings 
before the Commission on this occasion. There is, however, a 
difference in the application of an arbitrated safety net adjust- 
ment of $8.00 which accounts for the variation in amounts 
recommended by each of them. 

It is important in the Commission's view for the Minister to 
be presented with a recommendation which he can address 
for the purpose of determining the Minimum Weekly Rates of 
Pay Order. To this end I am prepared to amend my recom- 
mended amount by 60c per week to establish a recommended 
rate of $325.40 per week by majority. In so doing I make it 
clear that I do not depart from the reasoning which had led me 
to conclude that it was inappropriate to maintain the relativity 
of 78% of the tradesperson's rate at this time. 

I consider that the minor adjustment to the recommended 
rate I put forward in the first instance does not impugn the 
equity of the amount now being recommended. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2699 

COMMISSION IN COURT 
SESSION- 

FOREMEN (BUILDING TRADES) AWARD 1991. 
No. A 5 of 1987. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD. 

No. 20 of 1973. 
EARTH MOVING AND CONSTRUCTION AWARD. 

No. 10 of 1963. 
ARTWORKERS AWARD. 

No. A 30 of 1987. 
INDUSTRIAL SPRAYPAINTING AND 

SANDBLASTING AWARD 1991. 
No. A 33 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

Woodworkers Union of Australia—Western Australian 
Branch. 

and 
Master Builders' Association of Western Australia (Union 

of Employers) and Others. 
(No. 1176 of 1993) 

Foremen (Building Trades) Award 1991. 
No. A 5 of 1987. 

The Construction, Mining, Energy, Timberyards, Sawmills 
Woodworkers Union of Australia—Western Australian 

Branch. 

Transfield WA Pty Ltd and Others. 
(No. 1177 of 1993) 

Engine Drivers (Building and Steel Construction) Award. 
No. 20 of 1973 

The Construction, Mining, Energy, Timberyards, Sawmills 
Woodworkers Union of Australia—Western Australian 

Branch. 

Master Builders' Association of Western Australia (Union 
of Employers). 

(No. 1178 of 1993) 
Earth Moving and Construction Award. 

No. 10 of 1963 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

Town of Nanrogin and Others. 
(No. 1222 of 1993) 
Artworkers Award. 
No. A 30 of 1987 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

Mill Signs and Painting Service and Another. 
(No. 1222 of 1993) 

Industrial Spraypainting and Sandblasting Award, 1991. 
No. A33 of 1987 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER P.E. SCOTT. 
9 October, 1995. 

Reasons for Decision. 
CHIEF COMMISSIONER: By these applications the Unions 
seek to insert redundancy provisions in awards "based on those 
that already apply in the construction industry". 

The case in support of the claims proceeds on the grounds 
that: 

• each of the awards operates in the construction in- 
dustry (which should be understood to include build- 
ing construction, civil engineering and steel or 
mechanical construction); and 

" award provision for redundancies is a community 
standard which should as a matter of equity be avail- 
able to all employees in this industry. 

Respondents to the Foremen (Building Trades) Award 1991 
are totally opposed to provisions for redundancy. 

The Minister, an intervener in these proceedings, 
acknowledges that provision for redundancy is a community 
standard but opposes the terms sought under these applications. 

While it is agreed by respondents and interveners to the 
applications to vary the Engine Drivers' (Building and Steel 
Construction) Award, the Earth Moving and Construction 
Award, the Industrial Spraypainting and Sandblasting Award 
and the Artworkers Award and that provision should be made 
for redundancies, the Unions' claims are met with 
counterproposals on the terms that should apply. (The attached 
table compares the terms for redundancy under the Unions' 
applications with those pursued under the various 
counterproposals. The provisions of the National Building and 
Construction Industry Award are included). 

The Town of Narrogin argues that the Artworkers Award 
does not cover employees involved in the building and 
construction industry and that the application to vary that award 
should be dealt with separately. 

The preferred position of Transfield Pty Ltd a respondent to 
the Engine Drivers' (Building and Steel Construction) Award 
is that provision for redundancy in that award should be 
identic^ to the terms of the Metal Trades (General) Award 
Part II. But as a "fall back" position the Company would accept 
the terms of a "building trades award". (This I understand to 
be those found in the National Building and Construction 
Industry Award.) 

The Applicant's submissions with respect to Matter Nos. 
1176,1177,1178 of 1993 proceeded on the basis that federal 
and state 'Technology, Change and Redundancy" cases (Print 
F6230, Print F7262, 65 WAIG 881 and 66 WAIG 580) were 
"test cases" which established that provision for redundancy 
ought to be available in awards generally. As a result of those 
decisions, the ad hoc approach to redundancy was abandoned. 
This position has been given "greater potency" by this 
Commission's lack of jurisdiction to deal with redundancy 
payments post termination (See Kounis Metal Industries Pty 
Ltd v TWU (73 WAIG 14)). Redundancy should be tailored 
to the industry to which the award relates. In this regard it is 
appropriate to look to provisions that already apply in the 
industry. The circumstances of the building and construction 
industry are such that terms and conditions of the redundancy 
in the National Building and Construction Industry Award 
(Clause 3 8 A), the AWU Construction and Maintenance Award 
1987 (Clause 57) and the AWU Construction and Maintenance 
Award 1989 are most relevant. What has been effected by 
agreement and then by arbitration in national construction 
awards should be reflected in the provisions for redundancies 
in the state construction industry awards. Until this is done, it 
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is argued, there is an hiatus between state and federal coverage 
in the building and construction industry in this State with 
respect to redundancies. 

The mechanical and electrical trades within the construction 
industry in this State (under the Metal Trades (General) Award 
Part II, the Air Conditioning and Refrigeration Industry 
(Constructing and Servicing) Award and the Thermal 
Insulation Contracting Industry Award (70.WAIG 2576) and 
the Electrical Contracting Industry Award (71WAIG 985) have 
redundancy provisions consistent with the standard provided 
for in the federal construction industry. (It is submitted that 
although expressed differently the amount of $25.00 per week 
redundancy payment is equivalent to the rate calculated by 
reference to the hourly rate in federal construction industry 
awards). 

From what already happens within the construction industry 
in this State it is submitted that: 

° there is an acceptance that "redundancy" means any 
situation where an employee ceases to be employed 
(other than for reasons of misconduct or refusal of 
duty). 

o the provision for redundancy in State metal and elec- 
trical trades awards is simply a continuation of agree- 
ments started at a federal level. 

• the process of establishing consistently with the fed- 
eral agreement and award provision got "waylaid" 
in the State Building Trades (Construction) Award. 
However, it is argued that notwithstanding that ab- 
erration, redundancy provisions apply irrespective 
of the award situation. 

o enterprise site agreements in the construction indus- 
try in this State have followed redundancy provi- 
sions under the Metal Trades (General) Award Part 
U which in turn follow the National Building and 
Construction Industry Award standard (See 73 WAIG 
2752,74 WAIG 1789,72 WAIG 2777 and appendix 
2 to the Earth Moving and Construction Award 
(North-West Shelf Gas Project)). 

It is submitted that in considering redundancy payments 
under these applications, there are two other factors which 
need to be taken into account First there is the cost and second 
the turnover of labour in the industry. 

With regard to the former, in 1986-87 severance, termination 
and redundancy payments were 1.3% of total labour costs in 
the construction industry (See Exhibit SI. ABS Catalogue 
No.6349.01986.87 Labour Costs Australia Table 13). In 1991- 
92 after the general prescription of redundancy payments the 
cost rose to 1.9% of total labour costs for the industry (See 
Exhibit SI op.cit Table 12). It is argued that an increase of 
less than 1% with the general application of redundancy 
payments in the construction industry is insignificant. It is 
also submitted that this conclusion is consistent with that 
reached by the Commission in Court Session when the Metal 
Trades (General) Award Part II, the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) Award 
and the Thermal Insulation Contracting Industry Award were 
varied to include redundancy payments in July 1990 (70 WAIG 
2576 at 2577). 

The rate of turnover of labour is claimed to render standard 
"T.C.R." provisions established for the manufacturing industry 
inappropriate for the constructing industry. By reference to 
statistics kept by the Construction Industry Long Service Leave 
Payments Board the situation with respect to the turnover of 
labour is evident. On the basis of accrued service of employees 
in the construction industry who are registered with the Board 
the following information is tendered. 
Service 30.6.1993 30.6.1994 
(ie. accumulated No. of workers % No. of workers % 

Less than lyr 9712 33.40 12590 38.75 
1-2 VIS 4386 15.06 4753 14.62 
2-3 yrs 3083 10.59 2985 9.18 
3-4 yrs 2784 9.56 2447 7.52 
4-5 yrs 2500 8.58 2286 7.03 
5-9 yrs 5545 19.05 6270 19.28 
10 or more yrs 1095 3.76 1179 3.62 
TOTAL 29105 32510 

Exhibit S2 
(Letter from R Symonds Finance & Administration Man- 
ager to Mr D.H. Schapper) 

It is submitted that these figures confirm the unpredictability 
of employment in the construction industry. On these figures 
approximately 40% of employees in the industry would not 
accumulate sufficient service to qualify for an entitlement to 
severance payment. 

Evidence on the turnover of labour in the construction 
industry was presented by Mr.L.R., Symonds, Finance and 
Administration Manager, Construction Industry Long Service 
Leave Payments Board. The nature of employment in the 
construction industry which is mostly project specific was the 
subject of comment. From the statistics kept by the Board, Mr 
Symonds concludes that at least one third of employees 
registered with the Board have a very small period of 
accumulated service in the industry (ie. up to one year). Most 
employees with just one or two years of accumulated service 
do not go on to accumulate longer service in the industry. The 
Board's coverage within the industry does not include public 
sector employment but takes into account multi-storey 
construction, domestic building, renovations, road 
construction, domestic brick paving and mechanical and steel 
construction. Eligibility for registration extends to employees 
covered under state and federal awards. However, Mr Symonds 
was not aware of the number of employees registered with the 
Board that are employed under the Earth Moving and 
Construction Award, the Engine Drivers' (Building and Steel 
Construction) Award or the Foremen (Building Trades) Award 
1991. However, it was confirmed under cross-examination that 
147 participants employed under the Foremen (Building 
Trades) Award 1991 are registered with the Board (See Exhibit 
Ml). Other information that emerged in the course of Mr 
Symonds' evidence included: 

• the opinion that a high percentage of employers have 
less than 15 employees. 

• Board statistics indicate that as at 30 June 1994 ap- 
proximately 78% of all registered employees have 
changed employers at least once since the scheme 
commenced in 1987. This would include employees 
that have been deregistered from the construction 
industry long service leave scheme. 

(See Exhibit M2 Construction Industry Long 
Service Leave Payments Board Annual Re- 
port 1994) 

' registration of an employee is necessary where that 
employee works on site albeit for a limited period 
and returns to the workshop. The Board's statistics 
would include such employees. It is unlikely that 
such an employee would accumulate 220 days in a 
calendar year for the purpose of employment in the 
construction industry and therefore sufficient serv- 
ice to attract payment under the Board's long serv- 
ice leave provision. 

0 the Board retains employers contributions made on 
account of employees who have not accumulated 
sufficient service in the industry. Those funds are 
used to meet the cost of administering the fund 
and go towards meeting payments to eligible 
employees. Subject to actuarial review such ftinds 
may offset the level of employer contributions. 

0 the Board considers that about 95% of eligible em- 
ployees are registered under the long service leave 
payments scheme and that contributions are being 
made for those employees. 

Mr T. Dobson, Secretary of the Construction, Contractors 
Association of Western Australia was called to give evidence 
in support of the claims. Mr Dobson stated that although no 
formal responses had been filed in these matters, the 
Association does not object to the applications with respect to 
what it sees as "industry standard clauses" in line with national 
building awards for the Engine Drivers' (Building and Steel 
Construction) Award and the Earth Moving and Construction 
Award. However, Mr Dobson noted that the Association's 
members are not really affected by the latter award because of 
the application of the federal AWU Construction and 
Maintenance Award to their operations. 

Mr Dobson outlined the inter-relationship between federal 
and state building trades and mechanical and electrical awards 
in the construction industry in this State. 
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"— Well, in terms of the mechanical area the major award 
would be the state Metal Trades Award that has a redun- 
dancy provision in it. It would obviously cover the bulk 
of people. Similarly, I think, if there are electrical work- 
ers employed there's a provision in the Electrical Con- 
tracting Industry Award. There's not a provision at the 
moment for crane drivers that would be employed in con- 
junction with those mechanical crews. In terms of civil 
operations our members are bound by the AWU Con- 
struction and Maintenance Award 1989, and that has a 
provision in it which is similar to that in the National 
Building and Construction Industry Award. We do occa- 
sionally have tower crane operators that would work in 
conjunction with civil crews. They would not have a pro- 
vision at the moment. In terms of the building sector, the 
predominant awards are either the National Building and 
Construction Industry Award, which is federal, or the 
Building Trades (Construction) Award. The federal award 
has a redundancy provision. TTie state award, as I under- 
stand, doesn't. There is obviously the application in the 
building sector of a redundancy fund. 
That's the WAICERF fund? — That's the WAICERF 
fund. 
Okay. Leaving aside the WAICERF fund, in relation to 
the mechanical and engineering side of things you have 
said that it's the Metal Trades (State) Award construction 
appendix or part 2—? — Part 2, yes. 
— together with the Electrical Contracting Award of the 
state that would cover really—? —Those would be the 
two major awards in what you would describe as being 
the mechanical sector of the industry. 
Right, okay. Now, what's the relationship of the Engine 
Drivers (Building and Steel) Award to those awards when 
we're talking about mechanical construction? —In terms 
of mechanical construction, if you employ a crew of— 
let's say it's structural metal workers—you will need crane 
activities in conjunction with those so obviously the pre- 
dominant people that you will employ would be metal 
tradesmen but you would have a number of crane drivers 
that would be employed in conjunction with them. 
Right, okay. If you take a situation where it is a building 
construction, a proper building construction, and tower 
crane operators are employed, what is the operation of 
the Engine Drivers s(Building and Steel) Award in that 
situation? —Well, the Engine Drivers (Building and Steel) 
Award would cover the tower crane drivers on a building 
site. 
Yes. There are provisions in the building and steel 
award—and I can point to them but I think it's easier to 
get you to tell us—that provide that things will go for 
crane drivers in accordance with the majority of workers 
on the site, depending upon whether it's a—you know 
what I mean. Can you tell us just about that and what 
that's about? —Well, there are problems given that the 
Engine Drivers (Building and Steel) Award applies across 
two sectors of the industry. If you take it that those two 
sectors have a major award, so in terms of mechanical 
construction the major award is the Metal Trades Award; 
if you take building, the major award, as an example is 
the National Building and Construction Industry Award, 
you would only generally employ small numbers of crane 
drivers. It is often difficult if you had a provision for crane 
drivers that was different than a provision applicable to 
the majority of workers, and I think from memory the 
Engine Drivers (Building and Steel Construction) Award 
has dealt with that sort of problem previously where you 
may find, I think, things like meal allowance provision 
are different depending on where the crane driver worked. 
So he may pick up metal trades conditions or he may 
pick up building trade conditions. Similarly, I think in 
terms of wage movements sometimes wages have moved 
in accordance with operative dates for metal workers, and 
another section has moved in accordance with operative 
dates for building workers. The difficulty arises from the 
small numbers of crane drivers that you employ within a 
larger crew. 
And the need to keep their terms and conditions consist- 
ent with the larger group? —That's right. 

If it's a steel construction job, that will be metal trades; if 
it's a building construction job, that will be national build- 
ing trades?—In the main, yes. 
And they do differ one to the other in some respects that 
you have mentioned?—Well, the redundancy provision 
in the state metal trades award is not identical to the pro- 
vision in the National Building and Construction Indus- 
try Award. 
So let me put this to you: it's not a new thing therefore in 
terms of the Engine Drivers (Building and Steel) Award 
for it to have differing conditions according to the type 
of job to which it's applying? —That's my understand- 
ing and experience, yes. 
Is it true to say in that sense that the Building and Steel 
Award does not have a single parent award, it has in fact 
two parent awards? —I'm not sure if there's a straight 
answer to that. I would simply say that it's revealed over 
time, that people have approached issues according to 
the difficulties that I have just mentioned. 
Leaving aside the actual question of whether a particular 
employer, say a subcontractor on one of your members' 
sites, leaving aside the legal question of whether they are 
covered by any particular award, what do your clients— 
or what do your members wish to see in terms of all the 
employees engaged on the job being paid in terms of sev- 
erance or redundancy pay?—The answer to that is that 
it's really for that subcontractor to determine what he does 
or doesn't do, although we have over time believed that 
it would be preferable to have common redundancy con- 
ditions across a site. I should stress that those matters 
really are dealt with by the individual subcontractor. 
We know that there are some agreements for example 
that are effected between primarily principal contractors 
and the building unions, you know, the old site agree- 
ments, where matters such as redundancy amongst other 
matters are dealt with. Is that for the major projects in the 
industry, that your members are engaged with, is that a 
common way or a relatively common way of proceeding 
in terms of working out issues that might give rise to 
disputation before a job commences?—There was a lot 
of disputation in terms of redundancy in the building sec- 
tor in the early stages of redundancy clauses because of 
attitudes of principal contractors about applying one 
standard across the board, although over time that has 
not been maintained. In terms of the engineering sector it 
has been the case in the past sometimes on mixed projects 
that you may have a site agreement that's provided for a 
common standard and that would probably be against the 
background whereon, say, for example resource projects, 
you may find once again that the predominant award is 
the State Metal Trades Award. There have been agree- 
ments where people have agreed to apply the State Metal 
Trades conditions to everybody on that project." 

(Transcript pp.57-59) 
As far as large construction projects are concerned Mr 

Dobson believes that redundancy provisions in one form or 
another have applied for some time. That would be either the 
metal trades standard, the national building trades provision 
or the W.A. Construction Industry Redundancy Fund Ltd 
("WACIRF") standard. 

The redundancy provisions that are being applied on civil 
and engineering projects are, on Mr.Dobson's understanding, 
in line with award provisions. His recollection is that 
redundancy is paid when termination is effected, "other than 
within the first 12 months there is no payment made unless 
the termination is effected by the employer." However, Mr 
Dobson is not familiar with the specific terms of the 
applications. 

The position as far as the Association is concerned is that 
redundancy is a fait accompli and whatever the federal standard 
is in the industry that should apply here. As to the Foremen 
(Building Trades) Award 1991, Mr Dobson's Association, as 
a matter of principle, objects to the Construction, Mining, 
Energy, Timberyards, Sawmills Woodworkers Union of 
Australia—Western Australian Branch's (CMEU) coverage 
of those employees. Mr Dobson took the matter no further. 

Mr Dobson is a member of the Board of the WACIRF. He 
expressed his concern that people should not receive two 
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amounts of redundancy pay ie. one through an award and one 
through some other mechanism. 

On this issue the Union disavowed any intention to "double- 
dip". The provisions sought simply to provide that if employers 
use a fund—and this is at their discretion—then the employers' 
liability is offset to that extent. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers (BLPPU) endorses and adopts 
the submissions made by the CMEU with respect to the Engine 
Drivers (Building and Steel Construction) Award, the Foremen 
(Building Trades) Award and Earth Moving and Construction 
Award. In these proceedings the BLPPU's interest is in respect 
to the Foremen (Building Trades) Award, the Industrial 
Spraypainting and Sandblasting Award and the Artworkers 
Award. These awards, it is submitted, are part of the building 
and construction industry. 

The Unions argues that: 
• there is an "inter-relationship" between the Indus- 

trial Spraypainting and Sandblasting Award and the 
National Building and Construction Industry Award 
on the basis of terms and conditions. Respondents 
to this award also have employees covered by that 
federal award. The provisions of the Construction 
Industry Long Service Leave Payments Act, 1985 
apply to employees in the sandblasting industry when 
they go on to construction sites. 

° employment patterns in the sandblasting industry 
show that a significant number of employees would 
be excluded from the availability of redundancy pay- 
ments if "standard T.C.R." provisions applied. 

• employment within the industry may include a fac- 
tory based workforce but there are many cases where 
employees have to go on and off site to maintain 
employment. Some companies in the industry are 
factory based. 

° whUe there is reference in the sandblasting award to 
the terms that apply when employees go on site, in 
reality die National Building and Construction In- 
dustry Award applies. 

• employment under the Artworkers Award is exclu- 
sively "on site". Conditions of employment follow 
those which normally apply on a building site ie. 
construction allowance, special rates and provisions. 

o employment on Artworks is subject to the vagaries 
of the construction industry and to the availability 
of special projects (including those promoted by lo- 
cal government). 

Mr A.J. Remedio an organiser with the BLPPU gave 
evidence on his employment in the sandblasting and spray 
painting industry. It appears that arrangements exist for short 
term and long term contracts of employment. Mr Remedio 
considers that in the case of one of the major employers in the 
industry with a workforce of 80, twenty percent of employees 
would be factory based. He believes that there is a high turnover 
of labour and with that major employer only 40% of the 
workforce would have been in employment with the company 
for 2 or more years. Mr Remedio believes the main function 
within the industry is the application of protective coatings to 
structural steel for later erection on site. It appears that a 
considerable amount of work is done in the factory. 
Employment in this industry on building sites would be for 
relatively short periods. 

In Mr Remedio's opinion most of the companies in this 
industry endeavour to keep their foremen in employment 
although there are some jobs eg. Goodwin Platform where 
appointments are particular to a project. He is aware of 
situations where foremen are being paid redundancies 
(including through WACIRF). But he is not aware of any 
arrangements where individuals have negotiated their own 
redundancy arrangements. He believes an award provision for 
redundancy will give foremen more security. Mr Remedio 
believes that companies pay foremen under the National 
Building and Construction Industry Award. He encourages 
employers on building sites to contribute to WACIRF at the 
rate of $40 per week. Mr Remedio cannot think of any reason 
why foremen, like all workers on building sites, should not 
get redundancy pay. 

It is Mr Remedio's understanding that some employers 
covered by the Industrial Spraypainting and Sandblasting 
Award already pay redundancy to factory based workers. He 
believes that Transfield Pty Ltd and Mills Signs have paid it 
since the provision came into the National Building and 
Construction Industry Award. In the case of Mills Signs, some 
of the workforce is covered by the federal award and others 
by the Industrial Spraypainting and Sandblasting Award. 
Redundancy payments are made to all so that the workforce is 
treated in the same manner. 

Ms D. McAtee, currently Project Officer with the Trades 
and Labor Council and previously an artworker organiser with 
the BLPPU gave evidence about employment covered by the 
Artworkers Award. Companies, the State Government and 
Local Government sometimes have artworks incorporated into 
buildings and other projects. The Shire of Swan integrated a 
"vibrant mosaic edging around several free form children's 
pools", an aluminium sculpture with wind chimes, concrete 
animals and bricks incised with significant words and dates 
into the Swan Aquatic Centre. (See Exhibit 2). Most of this 
artwork was undertaken during construction of the Aquatic 
Centre and took approximately 6 months. Another project with 
which Ms McAtee is familiar is the sculptures installed in 
Kwinana under a collaboration between Total Corrosion 
Control Pty Ltd, the Town of Kwinana and the Operative 
Painters and Decorators Union in 1990. The Kwinana Council 
has also incorporated a brick sculpture in the Kwinana Arts 
Centre. A number of other projects have involved artworkers 
with the Shire of Kalamunda and the Town of Narrogin. The 
nature of the work limited employment to periods between 3 
to 6 months. An officer at the Shire of Kalamunda recalled to 
Ms.McAtee that on one occasion since 1987 an artist had been 
employed for one year. This was highly unusual. To Ms 
McAtee's knowledge no artworker had ever been paid 
redundancy. Although projects are usually for a short duration, 
Ms McAtee understands that there are artists who have 
"virtually full-time employment" on a series of projects in the 
local government area. The amount of money involved in 
providing redundancy payments to artists will not, in Ms 
McAtee's opinion, limit the number of projects in future. 

The Town of Narrogin's opposition to the application to 
include redundancy payments in the Artworkers Award 
develops from the premise that artworkers are not part of the 
construction industry. Construction workers are engaged on a 
project. Artworkers provide "some finishing touches" by 
bringing their artistic talents to bear. 

It is submitted that the Artworkers Award is not a 
"construction" award. The incidence of "construction 
allowance" and "special rates and provisions" does not make 
it so. It is argued that there are awards in other industries eg. 
iron ore, which include these provisions. Those awards are 
not part of the construction industry. The application pursued 
by the BLPPU would increase labour costs by approximately 
4.6% when an artworker is employed for 4 or 5 months. This 
additional burden would impact on the availability of funds 
for artistic projects. 

It is the Town of Narrogin's position that the provision for 
redundancy payments should replicate the terms of the "general 
standard" under Metal Trades General Award—Clause 33A. 
However, if this proposal does not succeed the Town of 
Narrogin adopts the terms of the counterclaim submitted by 
the Mills Signs respondents to the Industrial Spraypainting 
and Sandblasting Award. 

The Master Builders' Association of Western Australia 
(MBA) and the Master Painters, Decorators and Signwriters' 
Association of Western Australia (MPA) are respondents to 
the Foremen (Building Trades) Award 1991. The MBA is a 
respondent to the Engine Drivers' (Building and Steel 
Construction)"Award and in these proceedings its intervention 
in the application to vary the Earth Moving and Construction 
Award is recognised. 

The two organisations made the following general 
observations and submissions about the awards relevant to 
their interests. 

• The MBA consents to a redundancy provision be- 
ing inserted in the Engine Drivers' (Building and 
Steel Construction) Award and into the Earth Mov- 
ing and Construction Award. However, the agree- 



ment does not extend to an acceptance of terms 
sought by the applicant Union. 

0 The MBA and MPA are "vigorously opposed" to 
any redundancy clause being inserted in the Fore- 
men (Building Trades) Award 1991. 

8 In awards where there is agreement to the inclusion 
of redundancy clauses, the provisions should be com- 
patible with the nature of the industry. On this prin- 
ciple, there is agreement with the Union. 

8 It is to be recognised that "nothing the Commission 
does in these proceedings will bring about uniform 
redundancy provisions in the building and construc- 
tion industry in this State" (Transcript p. 128). 

0 The determination arising from these proceedings 
will only be the second arbitrated outcome for the 
provision of redundancy payments in the building 
industry awards in Western Australia. The previous 
decision in the State Building Trades (Construction) 
Award was overturned. At present the redundancy 
arrangements in the industry have arisen from agree- 
ment. 

8 The MBA and MPA have particular concerns about 
the flow-on of these applications to the State Build- 
ing Trades (Construction) Award. 

• There is confusion as to whether these applications 
constitute a flow-on of test case standards or should 
proceed by way of a special case. 

8 The cost associated with implementing redundancy 
payments in terms claimed by the Union will not be 
insignificant. 

8 The applications before the Commission were lodged 
on 16 August 1993. However, it is understood that 
the Unions want service to accrue for the purpose of 
redundancy payments from 22 March 1989, the date 
of the Full Bench decision in the National Building 
and Construction Industry Award on redundancy. 

Turning specifically to the Foremen (Building Trades) Award 
1991 the MBA and MPA note that: 

8 the Unions' proposal extends the limit of "continu- 
ous service" to include an unlimited period on work- 
ers compensation. The National Building and 
Construction Industry Award limits the period to 26 
weeks for which the employee received workers com- 
pensation. 

8 the award has not been varied to accommodate re- 
quirements under structural efficiency ie. award 
modernisation. 

8 no evidence has been led to show that foremen have 
been denied redundancy provisions. 

With regard to the Engine Drivers' (Building and Steel 
Construction) Award the MBA notes: 

8 the contract of service is weekly hire. There is in- 
consistency between the award and the Industrial 
Relations Act (Commonwealth) with respect to ter- 
mination. 
The MBA submits: 

"We say subclause (2) of Clause 6, Contract 
of Service may require amendment 
if the application flowed in its current form. 
That relates to notice because in the redun- 
dancy provision there is payment of the bal- 
ance of notice if some were to leave during 
that notice so there could be some inconsist- 
ency created in clause 6 (2) contract of serv- 
ice." (Transcript p. 135). 

8 the definition of continuous service in the award (see 
Annual Leave Clause 12(7)) does not accommodate 
periods of absence on workers compensation. The 
provision for redundancy payments should specify 
the limit and that should be "up to a maximum of 26 
weeks". 

The MBA submits that with respect to the Earth Moving 
and Construction Award the same limitation of 26 weeks on 
workers compensation should be adopted for the purpose of 
defining "redundancy". Other submissions go to: 

8 the limitation on "26 weeks on workers compensa- 
tion" should be a standard provision for the purpose 

of defining continuous service. The MBA expects 
that there will eventually be a claim for redundancy 
pay in the State Building Trades (Construction) 
Award and leaving the Foremen (Building Trades) 
Award 1991 aside the limitation of 26 weeks would 
assist in establishing consistency. 

8 the award does not have structural efficiency provi- 
sions despite undertakings that this would be ad- 
dressed. 

When it comes to the Engine Drivers' (Building and Steel 
Construction) Award and the Earth Moving and Construction 
Award having redundancy pay provisions included, the MBA 
sees no problems being caused with the difference that will 
then exist with respect to the State Building Trades 
(Construction) Award. It is submitted that there are already 
differences within the industry in rates and conditions. 

As far as the Foremen (Building Trades) Award 1991 is 
concerned the MBA and MPA consider that because of the 
nature of employment of foremen, the issue of redundancy 
should be considered within the context of the original T.C.R. 
case of August 1984 (Print F 6230). On this basis the MBA 
and MPA notes that: 

8 the original application pursued by the ACTU was 
for all weekly and other employees who have a rea- 
sonable expectation of continuous employment, but 
it would not apply to seasonal employees engaged 
as such or to employees under fixed term contracts. 

8 the ACTU argued for a degree of flexibility in the 
definition of redundancy. In this respect the refer- 
ence to "the ordinary and customary turnover of la- 
bour" is inappropriate to the building and 
construction industry. It would be unworkable. 

8 the comment made by the Full Bench about tailor- 
ing awards to particular facts and circumstances is 
endorsed by the MBA and MPA. Similarly they ap- 
prove the observations of the Full Bench that there 
are "difficulties in attempting to isolate the influ- 
ence of different factors acting on the number and 
nature of jobs and that to introduce definitional un- 
certainty into the resolution of redundancy disputes 
would have unfortunate consequences for industrial 
relations and the individual employees concerned", 
(op.cit. at pp.32, 33). 

8 the original T.C.R. case recognised that there should 
be an exemption from the general prescription for 
redundancy payments where an employer obtains 
acceptable alternative employment for an employee, 
(op.cit. p.48). This, the MBA and MPA consider 
should be recognised in an outcome of these appli- 
cations particularly with respect to foremen. 

8 although in the Supplementary T.C.R. Case (Print F 
7262) employers with less than 15 employees were 
excluded from the operation of redundancy provi- 
sions, the MBA and MPA consider that such an ar- 
rangement is inappropriate (op.cit. p.27). 

In considering redundancy within awards in which they have 
interests, the MBA and MPA emphasise the following issues: 

8 there should be a limitation on the definition of "re- 
dundancy" to ensure payment is not forthcoming in 
circumstances of unsatisfactory service, a refusal of 
duty and fixed term appointments. 

8 "continuous service" should be defined to limit ab- 
sences on workers compensation to 26 weeks. 

8 the redundancy pay formula should not include serv- 
ice of less than 3 months and an across the board 
application to resignations. 

8 payment should not apply with the death of an em- 
ployee. 

8 while it is agreed that funds can be established to 
offset entitlements, there is no need for Unions to be 
involved in their operation. 

8 provision should be made for transfers to lower paid 
duties to avoid the necessity for an employee to be 
made redundant. 

8 alternative employment arranged by the employer 
should be grounds upon which exemption from the 
payment of redundancy may be granted. 
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• employers' superannuation contributions in excess 
of the Superannuation Guarantee Contributions 
could be used to offset redundancy payments. 

• provision should be made for an employers inca- 
pacity to pay. 

• the exclusion of employers with less than 15 em- 
ployees is impractical. 

• a large number of employees may be enrolled in 
WACIRF, mitigating against an award provision. 
There may be a few employees affected by these 
applications and there may be a number of individual 
agreements dealing with redundancy. These appli- 
cations will not be the first to be made to deal with 
redundancy and to that extent these proceedings 
shouldn't be considered as a test case. 

o taking all matters into account and recognising that 
the building and construction industry is different, 
not only in terms of the transient nature of employ- 
ment but also in the inter-relationships between 
employees and their awards on site, then there would 
have to be good reasons for redundancy provisions 
to be radically different from other awards in the 
industry. 

In considering the issues associated with redundancy 
payments generally, the MBA and MPA submit that it is 
important to appreciate the existence of funds which were 
established within the industry in response to the Full Bench 
decision in the National Building and Construction Industry 
Award on 22 March 1989 (Print H 7465). It was that decision 
which prescribed a formula based on "industry service" as 
distinct from "employer service". 

With the continuing operation of these funds and the 
establishment of award provision for redundancy payments, 
the importance of preventing "double dipping" is imperative. 
To ensure that this is so, the MBA and MPA stress the necessity 
for recognition of the funds to be included in any arrangement 
under an award. In addressing the issue of award provision 
for redundancy, the MBA and MPA put the following matters 
before the Commission: 

8 with redundancy payments being covered under 
awards, the MBA and MPA have no intention at this 
stage of dismantling the WACIRF scheme. 

8 although the MBA and MPA may wish to vary the 
WACIRF scheme (and no doubt there are matters 
which the Unions would want to address) this is not 
the forum in which such matters could be addressed. 

8 WACIRF is operating effectively for this "limited 
clientele". However because this fund and at least 
one other (the Australian Construction Industry Re- 
dundancy Trust Pty Ltd (ACERT)) exist along side 
award provisions, industrial tribunals should moni- 
tor their operations. But when it comes to monitor- 
ing contributions to WACIRF that should be done 
by the Task Force under this State's Codes of 
Practice for the Western Australian Building and 
Construction Industry (See Exhibit M6). If an in- 
dustrial campaign for an excessive increase in 
WACIRF contributions occurred, the Commission's 
involvement would be sought. 

8 with the effective operation of WACIRF in the com- 
mercial industrial sector and the absence of indus- 
trial action associated with it, nothing emanating from 
these proceedings should "destabilise the status quo". 
Unless it was made clear that there is no "double 
dipping" there is a possibility of this happening. 

8 WACIRF is not a separate negotiating front to cir- 
cumvent the Wage Fixing Principles; it is merely an 
arrangement whereby contributions made by employ- 
ers are held on trust for employees as beneficiaries. 

8 the principles upon which the MBA and MPA sup- 
ports the option of a fund are that: / 

8 payments are made every month. / 
8 the fund sends out contribution notices. 
8 contribution levels are known to employers 

in advance to allow budgeting and tendering 
to proceed on that basis. 

8 contribution levels are nominal compared with 
an aggregate formula (under the award). 

8 the fund protects contributions from defaulting or 
derelict employers. To this extent a builder or prin- 
cipal contractor is protected from Unions' claims 
arising from a defaulting subcontractor. 

8 the employer's contributions are taxable. 
8 the employees entitlement is secure and accumulates 

from job to job, employer to employer and can only 
Ire accessed on leaving the industry or when the 
employee is left without a job to go to. 

8 there are sound reasons for a fund to continue in the 
building and construction industry where there is a 
significant degree of "transient employment". 

As far as the MBA and MPA are concerned the desired 
outcomes from these proceedings are that Application No. 1176 
of 1993 (variation to the Foremen (Building Trades) Award) 
be dismissed and that provisions with a "tighter definition of 
redundancy" (including an exclusion for payment during a 
three month probationary period) be inserted in awards under 
Matter Nos. 1177 of 1993 (variation to the Engine Drivers' 
(Building and Steel Construction) Award) and 1178 of 1993 
(variation to the Earthmoving and Construction Award). 
Dismissal from employment on the grounds of unsatisfactory 
service should be excluded from the circumstance under which 
an employee attracts an entitlement to a redundancy payment. 
However, the formula for calculating the payment proposed 
by the Applicant Unions is supported. 

In the first instance the position taken by Mills Signs and 
Painting Service and Total Corrosion Control Pty Limited with 
respect to the application to amend the Industrial Spraypainting 
and Sandblasting Award (Matter No. 1223 of 1993) and 
Gardner Bros and Perrott (WA) Pty Limited with respect to 
the Foremen (Building Trades) Award (Matter No. 1176 of 
1993) are that the claims should be dismissed. It is argued that 
on what has been put to the Commission, the applications 
have failed to satisfy the Wage Fixing Principles. 

To the extent that it is argued by the Unions that redundancy 
provisions should apply under a test case standard, it is 
submitted that there is no test case which has been established 
and no standard which has already been adopted. The 
Commission as presently constituted cannot rectify this by 
creating a "test case redundancy standard". 

As to the inference that this is a special case pursuant to the 
Principles, it is argued that there is nothing to warrant the 
applications being given separate consideration. The existence 
of redundancy provisions in federal awards within the building 
and construction industry and in the Metal Trades (General) 
Award do not give rise to circumstances of a special case. It is 
submitted that this is just a case of "me too-ism". The Building 
Trades (Construction) Award that "covers the major 
construction industry in the State" does not have a redundancy 
provision. On that count alone, it is argued, any claim for a 
flow-on of a test case or special case must Ml. The situation 
of redundancy being provided for employees in the 
spraypainting industry or for foremen is a case of the "tail- 
wagging the dog". The relief that can be obtained for those in 
this industry who do not have access to redundancy payments 
is by way of an enterprise bargaining agreement. This should 
be the direction to which parties in these proceedings should 
be pointed. This, it is submitted, is consistent with the thrust 
of the Wage Fixing Principles. 

The "fall back position" taken by these parties is that if 
provisions are to be made for redundancy payments in the 
two awards in question, then they should be in line with the 
Termination, Change and Redundancy standard ascertained 
by reference to the 1984 Full Bench decision (Print F 6230) 
and the decision of the Commission in Court Session in the 
Metal Trades (General) Award ([1986] 66 WAIG 580). On 
the basis of the "standard" established through those cases 
developments in federal building and construction awards with 
respect to the situations in which redundancy payments can 
be made are an aberration (Refer to Prints H 7465 and J 4870). 
Likewise, the agreed arrangement reflected in the terms of the 
Metal Trades (General) Award Part 11, the Airconditioning and 
Refrigeration Industry (Construction and Servicing) Award 



75 W.A.I.G. 2705 

and the Thermal Insulation Contracting Industry Award where 
redundancy payments apply "... where an employee ceases, 
for any reason, to be employed by an employer respondent to 
this Award, other than for reasons of misconduct." cannot be 
used as a "standard" in the circumstances of these applications. 

Consistent with the argument in favour of the Metal Trades 
(General) Award "standard" ([1986] 66 WAIG 580) there 
should be a limitation on situations which can be recognised 
for the purposes of redundancy. As to other matter to be 
included these parties submit: 

"We agree also with the MBA that if an award provision 
is to be inserted in these awards, there ought to be some 
protection which guard against double counting and we 
support the MBA's views in respect to that submission. 
We also adopt the MBA's response to the "no 
retrospectivity" aspect of the claim, it being clear (that) 
... the applications seek to create... a retrospective opera- 
tion of up to 4 years prior to the date of the Order. We 
support the MBA in its submission that those costs, or 
those years relate to history, they're not recoverable un- 
der contracts that have been finalised. It would be quite 
unfair to burden an employer with historical costs over 
which it has no chance of negotiating." 

(Transcript p 221) 
The Minister's position is predicated on the proposition that 

the "federal TCR provisions" are a community standard. If 
those provisions are not recognised to be a test case standard 
then the awards may be varied to include redundancy 
provisions under a special case. However, it is argued, for the 
awards to be varied under the Wage Fixing Principles, the 
provision for redundancy should be no greater then the 
entitlement under the community standard. Award provision 
would be the minimum entitlement and parties are free to 
negotiate above that standard. 

On the basis of this position the Minister argues: 
0 The definition of "redundancy" should not be ex- 

tended to allow payment where an employee ceases 
to be employed other than by reason of misconduct 
i.e. which makes redundancy conditional only upon 
termination. 

• Employment for less than 12 months should not at- 
tract payment. 

8 There should not be any element of retrospectivity. 
The positions taken on these issues is argued to be consistent 

with "TCR standards". It is submitted that payments available 
in the circumstances of redundancy should take into account 
the loss of service towards long service leave entitlements and 
compensation for "hardship to the employee caused by the 
frustration of job continuity in career expectations." 
Redundancy should not apply to the ordinary and customary 
turnover of labour nor in circumstances where employers 
employ less than 15 people. Employment for specific periods 
or for a specified task or tasks should not attract redundancy 
payments. 

It is argued that any consideration of redundancy payments 
in this industry in Western Australia should take into account 
the entitlement which employees have under the Construction 
Industry Portable Paid Long Service Leave Act, 1985. It is 
also noted that the statistics obtained from the register of 
contributions under that scheme does not give a proper 
indication of the character of employment in the building and 
construction industry . As the Act includes many employees 
who only come on-site for a very short period and who would 
not be considered to be in the building and construction 
industry. Finally, it was submitted, that if a standard in excess 
of redundancy provisions determined in the 1984 TCR Case 
was awarded in these proceedings, there is "little doubt that 
that would flow-on to the Building Trades (Construction) 
Award. 

All parties to these proceedings consider that the 
development of redundancy provisions for the building and 
construction industry in the federal jurisdiction is important 
to the issues before this Commission. This importance is 
reflected in the way that the industry in this State has organised 
itself with respect to the Western Australian Construction 

Industry Redundancy Fund and in the relationship between 
the application of federal and state awards on building and 
construction sites. 

As far as the MBA and MPA are concerned WACIRF remains 
relevant in this State albeit that its operation is limited to the 
commercial sector of the industry. The detailed submissions 
on the effective operation of the Fund may have been 
conditioned by the application of the "Code of Practice for 
the W. A. Building and Construction Industry" and in particular 
the provisions under paragraph 2.1.3 "Severance and 
Redundancy Payments". On the relationship between federal 
and state awards in the building and construction industry, the 
evidence of Mr Dobson (some of which is set out above) 
demonstrates the complexity of award arrangements which 
attach to various building and construction projects. The 
inference to be drawn from these aspects of the submissions 
is that a certain balance has already been established within 
the industry generally and anything that de-stabilises this will 
have severe ramifications. This, at least, is what can be taken 
to be the thrust of the positions taken by the Applicant Unions, 
the MBA and the MPA. Transfield Pty Limited has revised 
the position from that submitted on its behalf under a counter- 
claim on the amendment to the Engine Drivers (Building and 
Steel Construction) Award and has opted for an outcome 
consistent with arrangements that already operate in the 
industry. Although the two respondents to the Industrial 
Spraypainting and Sandblasting Award maintain adherence 
to their counter-proposal nothing was put to refute the evidence 
that they have implemented arrangements to pay redundancy 
in accordance with the National Building and Construction 
Award. 

As interesting as it is to see what provisions exist in this 
industry for redundancy arrangements, the fact remains that 
the applications to vary the awards in question have to be 
considered within the limits of the Wage Fixing Principles. 
Unfortunately, the "technical complexity" of this cannot be 
avoided by merely referring to the existence of a community 
standard for redundancy payments despite how widespread 
these payments might be. 

In considering the determination of redundancy provisions 
this Commission has repeatedly disavowed the establishment 
of a test case and therefore test case "standard" (See [1986] 
66 WAIG 580, [1990] 70 WAIG 2576 and [1994] 74 WAIG 
552). Although this position might be questioned, it is, as the 
Unions submit, clearly established that the Commission can 
as a matter of principle award redundancy provisions within 
the operation of the Wage Fixing Principles. In one respect 
this is no different from the situation if a test case standard is 
taken to operate from the Full Bench Decision of the Australian 
Commission in 1984 (Print F 6230). A departure from that 
standard would, within the technical complexities of the Wage 
Fixing Principles, place an onus on the applicant seeking to 
depart from that standard to show justification in the particular 
circumstances. That would involve a special case. In the 
absence of a "test case standard" but with an acceptance that 
as a matter of principle redundancy payments are available 
for inclusion in awards, there is the requirement to meet the 
tests set out for a Special Case. That was the case when the 
Metal Trades (General) Award, Part II was varied to provide 
for redundancy payments ([1990] 70 WAIG 2576 to-2577). It 
remains the case now. The opportunity for the inclusion of 
redundancy payments in an award is met when issues of public 
interest, flow-on and the continuing implementation of 
structural efficiency at the enterprise level have been addressed. 
It is insufficient to only argue that employees in one sector of 
an industry must await developments elsewhere in the industry 
before consideration can be accorded to them. That would be 
a perverse application of the Wage Fixing Principles and one 
which elevates the heresy of comparative wage justice to a 
position of some importance. While the issue of "flow-on" is 
a relevant consideration it does not subsume such matters as 
public interest and structural reform. 

Before addressing the test, set out for a special case ([ 1995] 
75 WAIG 40 at 43-44) it is necessary to consider whether all 
of the awards, the subject of these applications, come within 
the scope of the "building and construction industry". Put a 
different way, but going to the same issues, is it the case that 
employees covered by these awards belong to a class of workers 
to whom the same redundancy benefits should apply? 
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Apart from the preliminary issue that was raised by several 
of the parties, of whether these applications can be considered 
at all (either by way of a test case standard or special case), all 
parties to these proceedings agreed that provisions for 
redundancy should be made in each award. However, the Town 
of Narrogin disputes that the Artworkers Award should be 
considered within the context of the building and construction 
industry. 

The evidence shows that employees covered by the 
Artworkers Award are engaged on building and construction 
sites. It is not the case that they are limited to exercising their 
artistic flare with some "finishing touches". Their work is often 
integrated into the construction and indeed it appears that it is 
important for this to be the case for visual impact. There can 
be no doubting that these employees are subject to the vagaries 
of employment in the building and construction industry. In 
this respect their position is no different from the crane driver 
employed under the Engine Drivers (Building and Steel 
Construction) Award. 

Opposition to the provisions of redundancy payments for 
foremen is based on what the Unions see as the employers 
"philosophical position" that these employees should not be 
covered by an award in the first place. There is no doubting 
that foremen are part of the industry. They enjoy benefits 
pursuant to the Construction Industry Portable Paid Long 
Service Leave Act, 1985 and on the evidence submitted, their 
employers are recruited to participate in contributing on their 
account (in the commercial sector) to WACIRF. There is 
nothing to show that as employees in this industry, 
arrangements with their, employers are such that they do not 
come within the scope of employment for which redundancy 
benefits should not apply. It may be the case that this class of 
employees are better placed to negotiate specific redundancy 
arrangements, however nothing is before us to displace the 
principle of the availability to redundancy provisions generally. 

The coverage available under the Industrial Spraypainting 
and Sandblasting Award gives rise to some difficulty. It is clear 
on the evidence presented that the range of work performed in 
this sector of the industry involves "on-site and factory based" 
operations. To the extent that this is the only award now before 
us which seeks to include "construction type" arrangements 
for those who are not employed "on-site", it represents an 
extension of the underlying basis upon which "redundancy" 
is sought in this industry. While the evidence of the "industrial 
reality" is that major employers in the industry pay redundancy 
under the National Building and Construction Industry Award, 
that may reflect the nature of projects upon which they are 
presently engaged. When the award issued there was evidence 
of at least some employers paying under the terms and 
conditions of the Metal Trades (General) Award, Part n (See 
[1992] 72WAIG 65). 

In considering the application of redundancy payments 
generally, I am not prepared to extend consideration to the 
building and construction industry to "factory based" 
employment. This is consistent with the approach that was 
taken when the award issued (op cit. at 66). 

The character of employment which distinguishes work in 
the building and construction industry from other industries 
(such as manufacturing) includes employees being located "on- 
site" and having appointments specific to a project. These 
factors together with the age profile of employees working in 
the industry was noted by the Australian Commission when it 
determined to recognise a redundancy payment scheme 
designed to meet the needs of this industry (See Print H 7465). 
The transient nature of employment and the pattern of labour 
turnover were the subject of evidence before the Commission 
in Court Session. It is sufficient to say that employment in the 
building and construction industry in this State is no different 
that experienced elsewhere in the country. Indeed, with the 
level of project development in Western Australia mobility of 
labour is an important facet of the industry's ability to meet 
the demands placed on it. 

Although information presented on the extent to which 
service within the industry accumulates for the purpose of an 
entitlement under the Construction Industry Long Service 
Leave Payment scheme must be discounted for the purpose of 
identifying only those employees that are only engaged in the 

building and construction industry, (and not those who attend 
building construction sites from time-to-time in the course of 
their employment) nevertheless, the incidents of "redundancy" 
is significant. This assumes a wider definition of "redundancy" 
then that which applies in industries which are not structured 
around employment which is generally specific to a building 
or project. 

To be meaningful, the provisions for redundancy must be 
relevant and the prospect for payment not illusory. It appears 
that where the industry has already regulated the circumstances 
under which payments are forthcoming "redundancy" is 
accepted to have a wider meaning than in industries where the 
concept originally developed. If, as a matter of public interest, 
there should be access to redundancy payments, it follows 
that the circumstances which attract that consideration should 
be particular to the arrangements for employment in that 
industry. However, it is not the case that what has already 
been agreed to through the operation of the National Building 
and Construction Industry Award or in the Metal Trades 
(General) Award, Part n should have automatic application in 
the circumstances of awards presently before us. Those are 
not the submissions of the Unions. These applications are 
pursued on the basis of the relevancy of the arrangements for 
"redundancy" in this industry and a rejection of the limitations 
of those counterclaims which seek to establish a "TCR 
standard" based on the concept as it was originally developed 
in 1984. The competing claims which remain for consideration 
are those of the Applicant Unions and the counter-claim 
pursued by the MBA and MPA. 

On this basis there are three issues to be considered. First is 
the definition of "redundancy", next the scope of "continuous 
service" and finally the limitations on the utilisation of a fund 
for employers to meet their liabilities. 

Under the applications "redundancy" is proposed to mean 
"a situation where an employee ceases to be employed by an 
employer, respondent to this award, other than for reasons of 
misconduct". The only limitation on this proposal is that an 
employee "employed for less than 12 months shall be entitled 
to a redundancy/severance payment of 1.75 hours per week of 
service if, and only if, redundancy is occasioned otherwise 
than by the employee". The MBA and MPA seek to include 
the exceptions of a "refusal of duty", unsatisfactory service 
and circumstances where the employee is engaged for a specific 
period of time or is employed to perform specified tasks. The 
counter-proposals also include an exclusion of payment during 
a three month probationary period. That appears to be the only 
limitation within the first 12 months of service. 

Having regard to the nature of employment and what was 
argued generally about "redundancy", I consider that the 
exclusion for a "refusal of duty" should be included in the 
definition. Provisions for excluding probationary periods 
would appear to introduce a new concept into the various 
awards and should be rejected. The notion of limiting the 
availability of redundancy payments by reference to 
employment for specific periods and tasks appears to cut across 
the recognition that has to be given to the nature of employment 
in this industry. 

A provision to exclude payment where termination is effected 
for "unsatisfactory service" introduces a variable which may 
be difficult to apply in the circumstances of this industry. On 
the basis of consideration of these matters I consider that 
"redundancy" in the context of these applications should be 
defined to mean: 

"A situation where an employee ceases to be employed 
by an employer, respondent to this award, other than for 
reasons of misconduct or refusal of duty." 

Provision should be made to limit the availability of 
redundancy payments in the first 12 months of employment 
in line with die Applicant Unions' proposal. 

On the question of "continuous service" in circumstances 
where an employee sustains an injury during the course of 
employment and is in receipt of workers' compensation, the 
proposal by the MBA and MPA is consistent with that which 
obtains in the industry by virtue of the provisions in the federal 



award. On this basis the "continuous service" should include 
provision for: 

"Injury received during the course of employment and 
up to a maximum of 26 weeks for which he/she received 
workers' compensation." 

The issue of "double dipping" was pursued with vigour in 
these proceedings. The Unions' undertakings that they intend 
that there be no circumstances under which this could occur 
appears to be reflected in the proposals submitted as variations 
to the awards. However, there is one issue which requires 
determination. This involves the question of whether there 
can be agreement between the employer and his/her employees 
on the establishment of a fund to discharge the employer's 
redundancy liabilities rather than between the Union and the 
employer. 

The MBA and MPA proposal imports into the award system 
the availability of arrangements that can be made between 
employers and employees under another statute. The Industrial 
Relations Act regulates the relationship between registered 
organisations or employers and registered organisations. In 
my view it is inappropriate to confuse arrangements for 
redundancy payments which are award based with those which 
can be made elsewhere. The Unions' role in the establishment 
of such funds should be recognised in the Awards. 

With respect to the limitation of 15 employees for an 
employers liability for the provision of redundancy payments, 
I share the view expressed by the MBA, MPA and Unions that 
such an exclusion is impractical. As to the status of the 
entitlement on the death of an employee, the proposal is 
inconsistent with the other arrangements in the industry and 
should be rejected. 

Within the provisions for redundancy payments for foremen, 
I consider that the MBA and MPA's proposal for an exception 
to allow for the transfer to other duties to have merit. This 
should be reflected in the terms for the amendment to that 
award. Provided that the arrangements should include the 
condition that where such employees subsequently receive 
redundancy payments the rate is to be calculated by reference 
to the classification of foreman. 

Notwithstanding the determination of issues which have gone 
to the availability of redundancy payments to employees 
covered by awards presently before the Commission and the 
terms under which those payments should be made, the tests 
under a Special Case still have to be addressed. 

In my view, it is a matter of public interest that redundancy 
be available to employees in these sectors of the building and 
construction industry. This includes foremen but excludes 
"factory based" employees covered by the Industrial 
Spraypainting and Sandblasting Award. It is also in the public 
interest that arrangements for redundancy payments within 
the industry are sufficiently consistent to militate against 
industrial dislocation arising from the inequitable treatment 
of groups of employees. To the extent that redundancy 
provisions impose an additional cost to the industry there is 
evidence to conclude that to a significant extent these 
arrangements have been anticipated and have been 
accommodated. 

It is insufficient to cite the possibility of a "flow-on" of 
redundancy payments under the Building Trades 
(Construction) Award to preclude consideration of die awards 
before the Commission. That Award has been the subject of 
applications to include redundancy payments already. The 
outcome of that application cannot prejudice the applications 
now before the Commission. If re-considered it will have to 
meet the tests set out under the Special Case Principle. It is 
noted that none of the other awards in the building and 
construction industry, including the National Building and 
Construction Industry Award and the Metal Trades (General) 
Award, Part n appear to have been inhibited by "flow-on" in 
the application of redundancy provisions. However, the 
fundamental test is whether a claim has merit; but "flow-on" 
in the absence of merit is a different thing. 

With respect to the requirement for there to be on-going 
structural efficiency, it is sufficient to note that each of the 
Awards the subject of these applications, have been varied 
under to the Arbitrated Safety Net Adjustment Principle of 
the December 1994 Statement of Principles (Industrial 

Spraypainting and Sandblasting Award Matter No. 122/95 
(unreported), Artworkers Award Matter No. 767/95 
(unreported). Engine Drivers (Building and Steel 
Construction) Award [1995] 75 WAIG 2173, Earthmoving and 
Construction Award [1995] 75 WAIG 2170 and Foremen 
(Building Trades) Award [1995] 75 WAIG 2420). Pursuant to 
those adjustments the Commission has been satisfied that the 
awards have been varied to include enterprise flexibility 
provisions, that there are programmes of discussion between 
the award parties to deal with the review of each award with 
particular attention being given to facilitative provisions and 
majority clauses. 

On the basis that these applications are in the public interest 
in making provisions for redundancy available to employees 
in the building and construction industry, that the possibility 
of any "flow-on" does not prejudice the efficacy of the Wage 
Fixing Principles and that the process of structural reform will 
continue, the tests for a special case have been met. 

The Applicant Unions seek the implementation of the 
provisions for redundancy payments on the basis that those 
employees who are currently employed and whose services 
terminate subsequent to the introduction of these provisions 
will have past service counted for the purpose of calculating 
their redundancy entitlement. Those employees whose services 
were terminated prior to the operation of die award provisiotj 
would have no claim for redundancy payments. Under thh, 
proposal those in current employment would, subject to tjie 
terms of "continuous service", immediately attract the benefit 
of the provision to a maximum entitlement of 8 weeks 
redundancy payment. 

It is argued by the Unions that this is an insignificant burden 
when considered in the light of liabilities which have operated 
in the industry since the introduction of redundancy provisions 
in federal awards over five years ago. 

Respondents to these awards oppose the operation of a 
redundancy provision which immediately gives rise to a 
financial liability. It is suggested that this would be overcome 
by establishing a prospective date from which service accrues 
for the purpose of a redundancy payment. 

The concern that employers could be forced to make 
payments to former employees under a retrospective operation 
of the provision is removed under the terms under which the 
Unions see the provision applying. The extent to which 
employers have already provided for redundancy through 
participation in WACIEF cannot be ascertained. 

There is a distinction to be drawn between retrospective 
operative date of award amendments giving effect to 
redundancy provisions and the date from which liability for 
the entitlement is incurred. The real import of the operation of 
the provisions is the date from which "continuous service" 
accrues. 

In my view there should be no retrospectivity in terms of an 
entitlement to redundancy payment for an employee who is 
not presently employed. As to the operative date for the accrual 
of service for the purpose of establishing the entitlement for 
current employees this should be 8th September, 1994 -the 
date on which the amended claims before the Commission 
were finalised. 

To the extent that that date is "retrospective", the special 
circumstances of employment in the industry, in my view, 
justify the need for this to ensure the efficacious introduction 
of the provision. 

In summary I consider that subject to the exclusion of 
"factory based" employees under the Industrial Spraypainting 
and Sandblasting Award, employees in the building and 
construction industry covered by awards before the 
Commission should have access to redundancy payments. This 
includes foremen. 

The provisions should be appropriate to the nature of 
employment in the industry and in this regard conditions based 
on the 1984 'TCR" Case are rejected. Arrangements based on 
a wider interpretation of "redundancy" ensure that the 
availability of payments is not illusory. In this respect 
conditions under which payments have been claimed, subject 
to amendments previously discussed, should apply. 



The applications satisfy the tests set down under the special 
case requirements of the Wage Fixing Principles. 

In varying the awards, I consider that the amendments should 
operate from a current date and with service accruing for the 
purpose of the entitlement for those in employment from 8 
September, 1994. 

SENIOR COMMISSIONER: The background, submissions 
and evidence in this matter are succinctly summarised in the 
Reasons for Decision of the Chief Commissioner and 
Commissioner Scott and do not therefore require repetition 
herein. In my opinion the appropriate commencing point in 
the consideration of these applications is the Decision of a 
Full Bench of the Australian Industrial Relations Commission 
[Print H7460] wherein the following appears: 

"Having regard to all the submissions and the evidence 

awards. 

cover all the work. In this regard, we include such work 
as lift installation, sprinkler installation and other func- 
tions which relate to the installation of services for par- 
ticular sites during the construction phase. In order to 
ensure its effectiveness, this approach will need the es- 

Whilst it is appreciated that McBean D.P.'s Decision (supra) 
is under Appeal, the conclusions reached are nonetheless 
apposite in the circumstances of this case. 

The redundancy provisions sought in these applications, are 
squarely based upon those contained in the National Building 
Trades Construction Award. The Federal A.W.U. Construction 
and Maintenance Award 1987 which applies in this State has 
identical redundancy provisions [Print 15113] as does the 
A.W.U. Construction and Maintenance Award 1989 [Print 
J5114]. Indeed the evidence of Mr T. Dobson, Secretary of 
the Construction, Contractors Association of W.A. was that: 

"Right, okay. Can you tell us what is the membership of 
the Construction Contractors Association?—There are 
nine members. They are major engineering and building 
contractors. 
Can you tell us who they are?—Yes, there's Barclay 
Mowlem, there's Civil and Civic, Clough Engineering, 
Consolidated Constructions, Fletcher Constructions, John 
Holland Construction and Engineering, Leighton Con- 
tractors, Multiplex Constructions and Thiess Contractors. 
These are cases that are currently before the commission 
concerning, relevantly I think for your purposes, the En- 
gine Drivers (Building and Steel Construction) Award 
and the Earthmoving and Construction Award put it that 
way in a general sense. Does your employer have an atti- 
tude to those applications?—We haven't files any answer 
in relation to the matters but we have previously indi- 
cated that we don't have an objection to the application 
of what we view to be industry standard clauses. Can I 
say that the earthmoving award doesn't really affect our 

We acknowledge that the procedures and practices we 
propose will necessitate close co-operation between the 
State industrial authorities and the Commission and, ac- 
cordingly, we expect the relevant legislative provisions 
in the new Industrial Relations Act 1988 will be fully 
explored and used." 

(Emphasis Added) 
Further in the Decision of McBean D.P. (Print L2019) the 

learned Deputy President concluded inter alia: 

"Another matter which I consider of importance and 
weighs against the submissions of the opposing employ- 
ers concerns the desirability of creating a greater degree 

of the NBCI award. As the CFMEU points out in their 
submissions (MFI1), Western Australia is the only State 

It is difficult to accept that the existence of a federal award, 
as distinct from a State award, would somehow adversely 
affect the WA Government's objectives on workplace re- 
form, bearing in mind that a substantial section of the 

eral awards. 

Right. Before we go to the situation in relation to the 
awards, can you tell us broadly speaking across the three 
sectors, if you like of the industry—that is, building con- 
struction, civil construction and mechanical or steel erec- 
tion, steel construction, those three areas—what is the 
position of the members of the association so far as it 
relates to payment of redundancy pay in those three areas 
on jobs where your members are the contractors? 
—Well, in terms of the mechanical area the major award 
would be the state Metal Trades Award that has a redun- 
dancy provision in it. It would obviously cover the bulk 
of people. Similarly, I think, if there are electrical work- 
ers employed there's a provision in the Electrical Con- 
tracting Industry Award. There's not a provision at the 
moment for crane drivers that would be employed in con- 
junction with those mechanical crews. In terms of civil 
operations our members are bound by the A.W.U. 
Construction and Maintenance Award 1989, and that has 
a provision in it which is similar to that in the National 
Building and Construction Industry Award. We do occa- 
sionally have tower crane operators that would work in 
conjunction with civil crews. They would not have a pro- 
vision at the moment. In terms of the building sector, the 
predominant award are either the National Building and 
Construction Industry Award, which is federal, or the 
Building Trades (Construction) Award. The federal award 
has a redundancy provision. The state award, as I under- 
stand, doesn't. There is obviously the application in the 
building sector of a redundancy fund. 
That's the WAICERF fund?--That's the WAICERF fund. 

industry in Western Australia and bringing a further group 
of employees on building sites under the scope of the 
NBCI award and thereby applying a uniform approach to 
the question of the determination of disabilities would 
seem to be an argument in favour of such an extension." 

(Print L2019) 
(Emphasis Added) 

All right. In terms then of the A.W.U. Construction 
Award—now, there are two of these awards, the 87 award 
and the 89 award?—Yes. 
Both of them have the same redundancy provisions in 
them?—Yes. 
Your members are bound by the 89 award. Is that right?— 
There are only 12 respondents to the 89 award in West- 
em Australia. Nine of those are our members. 



Would you agree with me that the Earth Moving and 
Construction Award is generally regarded as the sort of 
state common rule mirror of the A.W.U. Construction and 
Maintenance Award?—It would certainly be my under- 
standing that the classification, structure and wage rates 
were kept consistent with the 1987 A.W.U. Award. 

Do you think that there's any sort of medium or large- 
sized job in WA where irrespective of the award situation 
where redundancy has not in fact been paid over the last 
couple of years?—I would say in my view that most types 
of large construction projects have had redundancy pro- 
visions on them in some form, although you may occa- 
sionally have somebody who does come onto the project 
and not pay anything at all. But I would say from experi- 
ence most would have some provision applicable. 
That would either be metal trades standard or building 
trades standard or WACIRF standard if I can put it that 
way?—Yes, I would agree with that. 

Are you aware of different redundancy standards that may 
exist on site?—Well, in the sense that there is a different 
provision in, say, Metal Trades Award to the civil award 
or in terms of the building award, yes. And in terms of— 
there's a differential between what's applicable in 
WACIRF as to the building award, yes." 

(Transcript Pages 56, 57, 59, 60 and 62) 
(My Emphasis) 

I note that the general position in the Western Australian 
budding construction and metal trades construction industries, 
is that the former has followed the National Building Trades 
Construction Award whilst the latter is regulated by die State 
Metal Trades Award, Part n Construction and the Electrical 
Contracting Industry Award both of which have redundancy 
provisions which are generally similar to but not identical with 
the N.BC.I. Award. 

The employer parties and the Hon Minister for Labour 
Relations agreed that redundancy provisions should be inserted 
into the Engine Drivers Building and Steel and Earth Moving 
and Construction Awards but differed as to the detail of those 
provisions. In my respectful opinion, the redundancy 
provisions to be inserted into the two awards (supra) should 
be identical to the "standard" already existing in the industry 
to which those awards apply. 

Thus the Engine Drivers (Building and Steel) Award could 
be varied to reflect the redundancy provisions of the State 
Metal Trades Award, Part II Construction but with a proviso 
that on a building construction site, redundancy provisions 
applicable to the majority of employees would also apply to 
employees covered by this Award. However, for overall 
consistency of conditions, I would adopt the N.B.C.I. Award 
provisions. 

The Engine Drivers (Earth Moving and Construction) Award 
should also be varied to reflect the redundancy provisions of 
the N.B.C.I. Award. 

In this manner a reasonable and appropriate consistency of 
award provisions is maintained between employees working 
in the building and construction industry under state and federal 
awards applying to that industry and applying on individual 
building sites in Western Australia. Further, as noted earlier 
herein this is consistent with the approach of the Full Bench 
of the Australian Commission that: 

"... only one main award should apply on a given project 
... For example should a project be predominantly a build- 
ing project one award should provide the necessary scope 
to cover all the work..." 

(Print H7460) 
It is well settled that major differences between conditions 

of employees employed on the same building construction site, 
are a recipe for industrial disputation. The variations to the 
two awards here proposed minimises such a result. For the 
reasons set out above, I would also vary the Foreman (Building 
Trades) Award 1991 in an identical manner. Where, however. 

a foreperson continued in employment at the cessation of a 
particular project, no eligibility for a redundancy payment will 
accrue until his/her employment with that employer finally 
ceases. The provisions for the calculation of a payment set out 
by the Chief Commissioner should apply. 

In relation to the Artworkers Award I respectfully agree with 
and adopt the Reasons for Decision of the Chief Commissioner 
and thus would grant this claim. 

I am not persuaded in this case to depart from the views I 
expressed in issuing the Industrial Spraypainting and 
Sandblasting Award (72 WAIG 65-66) in 1991 where the 
distinction between "factory based" and "construction site" 
employment was maintained. Thus I would extend the 
redundancy provisions of N.B.C.I. Award to construction site 
employment only. 

Finally, I concur with the reasons for the Chief Commissioner 
and Commissioner Scott that "retrospectivity" should be 
confined to 8 September, 1994 for the purpose of employees 
currently employed under the awards before us. 

COMMISSIONER SCOTT: The applications before the 
Commission in Court Session are: 

(a) By the Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch ("CME'l'U")—Applica- 
tion No. 1176 of 1993 to amend the Foremen 
(Building Trades) Award, Application No. 1177 of 
1993 to amend the Engine Drivers' (Building and 
Steel Construction) Award, Application No. 1178 of 
1993 to amend the Earthmoving and Construction 
Award. 

(b) By the Operative Painters' and Decorators' Union 
of Australia Western Australian Branch, Union of 
Workers (now the Western Australian Builders' La- 
bourers, Painters and Plasters Union of Workers 
"BLPPU"), Application No. 1222 of 1993 to amend 
the Artworkers Award and Application No. 1223 of 
1993 to amend the Industrial Spraypainting and 
Sandblasting Award. 

The applications are identical in terms and seek the insertion 
of a new clause entitled "Redundancy" into each of the awards. 

These applications were filed in August 1993 and answers 
were filed by various respondents objecting to the claims either 
in total or in part. Initially the Applicants wrote to the 
Commission seeking that the matters be dealt with together, 
and that a conference in first instance be convened to determine 
whether the matters should be treated as a special case. 

By letters dated 17 and 24 September 1993 the Associate to 
Commissioner Beech sought background information from 
the Unions prior to convening the special case conference. 
The CMETU responded that: 

"the reason for seeking these provisions is to provide for 
consistency of employment conditions in the construc- 
tion industry and to thereby avoid disputation caused by 
different groups of employees receiving different condi- 
tions and to avoid employers unfairly competing with one 
another on the basis of different wage costs rather than 
efficiency or other legitimate bases". 

And further on 9 November 1993: 

"This is not a flow on of a test case and because prima 
facie there will be a cost involved, the matter needs to be 
dealt with as a special case." 

The Chief Commissioner requested that Beech C conduct 
the special case conference and this was convened on 1 
February 1994. Beech C's Associate confirmed by letter to 
the parties the view of the Commission, expressed in the special 
case conference that the applications be dealt with as a special 
case because they did not "seek in their entirety the flow on of 
test case provision ..." and further that the Commission had 
been informed by the applicants that there had not been 
meetings between the parties to discuss the claims, and the 
applicants may seek to vary their claim in minor particulars, 
so that matter would not be listed for hearing but should be 
adjourned to allow discussion between the parties. 



Subsequent to this, amended draft schedules were provided 
by the Unions. 

By letter dated 5 April 1994, the BLPPU indicated to the 
Commission that discussions between the parties had been 
ongoing and advised that more time was needed to properly 
exhaust the conciliation proceedings, and that revised 
schedules would not be available until mid May. 

In September 1994 the Unions submitted amended 
schedules. Beech C listed the matters for mention on 29 
September 1994. 

Conferences were set down for 21 and 25 November 1994, 
the latter conference being cancelled. By letter dated 3 
November 1994, the CMETU requested that employers advise 
of the details of their positions in writing prior to the 
conference. At the conference on 21 November 1994, Beech 
C advised that he believed further conciliation would be 
unavailing, and the Unions requested that the matters be listed 
for hearing and determination. 

In mid December, the Respondents filed detailed notices of 
Answer and Counter Proposal. 

The matters were heard by the Commission in Court Session 
on 9, 10 and 20 March 1995. 

During these proceedings, Mr Schapper of Counsel appeared 
for the CMETU, Ms Harrison for the BLPPU, in their 
respective applications. 

Mr McLean appeared for the Master Builders' Association 
of Western Australia (Union of Employers) ("MBA") in 
relation to matters no. 1176 and 1177 of 1993, and was granted 
leave to intervene in respect of 1178 of 1993. Mr McLean 
also appeared for the Master Painters, Decorators and 
Signwriters' Association of Western Australia (Industrial 
Union of Employers) ("MPA") with respect to matter no. 1176 
of 1993. 

Mr Moss appeared for the Town of Narrogin in matter no. 
1222 of 1993. 

There was some contention as to whom Mr Jones was entitled 
to appear for, however, this was resolved on the basis of his 
appearance on behalf of a number of named respondents to 
three of the awards, for whom he had filed warrants being; in 
application no. 1176 of 1993, Gardner Perrott, a division of 
Brambles Australia Ltd; in application no. 1177 of 1993, 
Transfield WA Pty Ltd and in respect of application no. 1223 
of 1993, Wymark Nominees Pty Ltd as trustee for the Efal 
Family Trust trading as Mills Signs and Painting Services, 
and Total Corrosion Control Pty Ltd. 

The Minister for Labour Relations was also represented. 
At the outset there was also argument as to whether all 

matters be joined for the purposes of the hearing. This was 
only in contention in respect of application no. 1222 of 1993 
where Mr Moss argued that the application should be dealt 
with separately from the other applications on the basis that it 
did not involve the construction industry and there was no 
"community of interest between the Artworkers Award and 
these other awards. There is no nexus." Mr Moss argued that 
the industry in which Artworkers are engaged is covered by 
other awards being local government awards and, the only 
respondent to the Artworkers Award, other than a local 
authority was the Avon Art Society, a body not represented 
before the Commission. 

Ms Harrison objected on the basis that there had been 
numerous discussions both under the auspices of the 
Commission and between the parties without the Commission 
and that at no stage did the Town of Narrogin seek to 
participate, all matters had been dealt with together up to that 
point, there was no good reason to separate them now, and 
that they had been progressing all of the awards on the basis 
that they all relate to the building and construction industry. 

There were building workers in local government and the 
Artworkers Award is, in the view of the Union, a building 
industry award and has clauses reflecting that situation such 
as site allowances etc. 

Mr Moss noted then that the Town of Narrogin does not 
employ any artworkers, nor has it any intention to employ any 
artworkers but that he had become involved in the matter 
because his association represents 122 other local councils 
besides the Town of Narrogin and he maintained the view that 
there was no community of interest between the building 
awards and the Artworkers Award. 

The Commission in Court Session noted that the issue had 
been raised before Commissioner Beech and that for the 
expeditious hearing of the matter all matters would be joined 
and would be considered contemporaneously. 

In respect of application Nos. 1176 to 1178 of 1993, Mr 
Schapper put forward an outline of the applicant's submissions 
saying that the Commission has determined that provisions 
for redundancy of the employees ought to be made in awards 
and referred to the Federal TCR case (2 August 1984, Print 
F6230) and to the State TCR case which was an application to 
amend the Metal Trades (General) Award (1986 66 WAIG 
580). He referred to these as "test cases" which have been 
taken to establish the general proposition that redundancy 
ought to be provided for in awards generally. 

Mr Schapper says the Metal Trades (General) Award case 
was a test case because it set a "standard of more or less 
precision", and noted that it was subsequently treated as a test 
case which established standards which have flowed through 
to many awards of this Commission in the same way in which 
the standards set by the Federal TCR case flowed through to 
various other Federal awards. He says there are three factors 
which stamp this as a test case being: 

1. The case was decided by a five member Commis- 
sion in Court Session indicating its significance; 

2. It was an application to replicate into the State Metal 
Trades Award what the Federal Commission had 
decided for the Federal Metal Awards by way of a 
Federal test case and that a similarly convened State 
tribunal considered the same question; 

3. The case was recognised as being "of mammoth pro- 
portion". 

Mr Schapper noted that the ad hoc, case by case, approach 
to redundancy had been abandoned. This situation was given 
greater potency by the Commission's lack of jurisdiction to 
grant redundancy payments post termination due to the Kounis 
Metal Industries Pty Ltd v TWU matter before the Industrial 
Appeal Court (73 WAIG 14). 

Since the TCR cases were decided, most awards have 
provided for redundancy in terms tailored for the particular 
industry to which the awards relates and that it is inappropriate 
to impose conditions firom another industry which may be 
irrelevant to the conditions applying in the particular industry 
subject of any application. 

The Union then says that the terms for a redundancy clause 
must be relevant to the circumstances of the industry covered 
by the award and that the awards the subject of the applications 
are building and construction industry awards and therefore 
ought have provisions which reflect the circumstances in that 
industry. 

Mr Schapper says that the redundancy provisions to which 
the Unions refer which have "achieved widespread penetration 
in the construction industry are as a result of the history of 
both Federal and State TCR cases, through both arbitration 
and agreement over a period of years in both Federal and State 
jurisdictions." The Union outlined the history of the provision 
being sought including their genesis in what it terms as the 
"test cases" in both Federal and State jurisdictions, 
modification in various awards of the Western Australian 
Industrial Relations Commission and the Federal Commission 
for the special circumstances which arise in the building and 
construction industry. In particular, it cited the decision of 
Palmer C of the Australian Industrial Relations Commission 
ratifying an agreement of the parties to national building and 
construction industry awards dated 10 October 1990 (Print 
J4870) and the amendment by the Commission in Court 
Session to the Metal Trades (General) Award Part 13 and various 



other associated construction industry awards (70 WAIG 
2576). In that latter case, the Commission in Court Session 
noted that the applications came before it following a "series 
of conferences before George C at which the parties finalised 
the terms of their agreement" and that the claims sought to 
apply standard TCR provisions "of Part I of the Metal Trades 
(General) Award (as modified) to reflect what the parties" to 
that agreement saw as the needs of employees and the 
obligations of employers where redundancy occurs after 
continuous service with the employer. 

The Commission in Court Session also said: 

"We say at the outset that this is not a test case but one in 
which consideration is being given to proposed award 
provisions particular to employment in Metal and Elec- 
trical operations in the building and construction indus- 
try." 

The Applicant also notes that it could not have been a test 
case because the applications were by consent. 

The fact that the decision states that the claims seek to apply 
standard TCR provisions is relied upon by the Unions and 
they also rely on the fact that the Commission in Court Session 
on that occasion said that it was satisfied that the arrangements 
were consistent with the general standard of TCR benefits. It 
also acknowledged at page 2577 of that decision that "the 
building and construction industry had anticipated the advent 
of severance payments across the scope of its operations, that 
the financial impost was negligible and that the provisions of 
the proposed scheme are "within the limits of the standard 
TCR arrangements". 

A recitation of a history of the type of clause sought would 
not be complete without mention of the decision of the 
Commission in respect of an application to insert into the 
Building Trades (Construction) Award a redundancy clause 
(73 WAIG 1798), and a Full Bench decision (74 WAIG 2625) 
which overturned the decision on the basis that the matter 
should have been dealt with by a Commission in Court Session. 

Another important decision in the history of clauses of this 
nature is the interpretation by the Commission of the 
redundancy clause contained in the Electrical Contracting 
Industry Award (74 WAIG 1938) and the Full Bench decision 
which upheld Beech C's interpretation in that matter (74 WAIG 
2625). 

The Union's basic position is that it need do no more than 
assert that a standard has been set and that the way in which it 
is translated into any particular award is a question to be 
considered in the context of the particular industry, and the 
terms of the redundancy clause must be relevant to the 
employees and employers in the industry, in this case being 
the construction industry. 

In examining the conditions appropriate to the construction 
industry the Commission should apply what has occurred in 
the construction industry elsewhere by both arbitration and 
the decisions of the parties themselves. The Applicant referred 
the Commission in Court Session to a number of decisions of 
the Australian and this Commission, and agreements ratified, 
applicable in the industry. It says that the conditions applicable 
in other industries are not an appropriate consideration. 

The type of provision sought is contained within the National 
Building Trades Construction Industry Award at Clause 38 A, 
and other associated awards, and further to the AWU 
Construction and Maintenance Award 1987 which was varied 
(Print J 5113) to insert a clause in identical terms to that in the 
National Building Construction Award, similarly the AWU 
Construction and Maintenance Award 1989 was amended 
(Print J 5114). Other awards were similarly amended. 

The Union notes that the Confederation of WA Industry 
sought to amend the definition of redundancy in the National 
Building Trades Construction Award to reflect the provisions 
contained in the original Metal Industry Award but 
Commissioner Palmer dismissed this application in May 1992 
(Print K 2799). It was also noted that the National Building 
and Construction Industry Award applies across the 
construction industry to tradespersons but not to labour or 
plant although it has been decided by Deputy President 
MacBean to include labourers in Western Australia in that 

award, partly on the basis that labourers in Western Australia 
did not receive redundancy payments under the State Award 
(Print L 2019). This decision is subject to appeal which has 
been heard and decision reserved. 

The provisions sought are said to occur uniformly (if not in 
identical terms) throughout the national awards and through 
various State arrangements. They arise partly out of agreements 
between all of the players in the construction industry including 
parties before the Commission on this occasion, and in section 
44 orders in relation to site agreements for major construction 
sites. 

The Union adduced evidence to the effect that the provisions 
as to redundancy that it is seeking are observed in Western 
Australia irrespective of the actual award situation. 

COST 
The Union referred to ABS 1986—1987 Labour Costs 

Catalogue 6349 which it says demonstrates that termination 
redundancy cost was 1.3% of total labour cost in 1986—1987 
before the introduction of a general prescription for severance 
or redundancy in the industry. The same figure for 1991— 
1992, after the introduction of a general prescription, is 1.9% 
of total labour cost. 

The Union says that the manufacturing industry based 
conditions in the original Metal Trades (General) "test case" 
would have virtually no application in the construction 
industry, and are inappropriate. 

It notes that changes in technology and construction 
techniques have led to a dramatic decline in the number of 
employees employed and that jobs have been lost, abolished. 
This technological change falls within the classic definition 
of the redundancy provisions. 

Because of the nature of the industry being projects based, 
workers conclude a project and are not necessarily re-hired 
for other projects. This means that there is a cumulative 
reduction in the number of employees required to undertake 
work in the industry as a result of improvements in technology. 
The Union says that none of the workers involved who have 
lost permanent jobs in the industry would receive redundancy 
benefits if the restricted definition provided by the Metal Trades 
test case were applied. 

The construction industry provisions arrived at by arbitration 
and consent, however, allow for payments within the first 12 
months, on the basis that 40% of the people employed in the 
industry are employed for less than 12 months. 

Figures from the Construction Industry Long Service Leave 
Payments Board shows that in June 1988,54% of employees 
in the construction industry had less than 12 months service. 
That figure declined through to 32% in June 1992 but is back 
to nearly 40% in later figures and only 20% of employees 
have five years' service or more. The Union says that this 
shows that employment within the industry is short term. 

Evidence was called from Mr Symonds, the Finance and 
Administration Manager for the Construction Industry Long 
Service Leave Payments Board (the Board). Mr Symonds gave 
evidence that the Board was established because of the nature 
of the Construction Industry making it extremely difficult for 
workers to gain long service leave benefits because they do 
not tend to stay with the same employer for lengthy periods. 
He said that the figures contained within the Board's records 
show that at least a third of workers registered With the Board 
have credits for up to one year's service, and do not go on and 
accumulate longer periods of service. 

In addition, the Annual Report of the Board for 1994 
indicated that "at 30 June 1994 approximately 78% of all 
registered employees have changed employers at least once 
since the scheme commenced in 1987". 

Mr Trevor Dobson, the Secretary of the Construction 
Contractors Association of Western Australia gave evidence 
that his organisation has nine members being major 
engineering and building contractors and whilst the 
organisation had not filed any answer in relation to the 
applications, it had previously indicated that it did not have 
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an objection to the application of what it viewed as an industry 
standard clause. Mr Dobson also gave evidence that in the 
early stages of redundancy clauses being applied within the 
industry there was a lot of disputation about applying one 
standard across the board although over time that position has 
not been maintained. He says that in terms of the Engineering 
Sector, it has been the case in the past in mixed projects that 
site agreements have provided a common standard. He agreed 
with the proposition that most types of large construction 
projects apply the Metal Trades Part II, the National Building 
Trades Construction or the WACIRF provisions. 

Mr Dobson said that his members employ foremen, some of 
whom would be employed over a number of years 
continuously, that their employment conditions usually arise 
as a result of a negotiated package, and that the foremen are 
often engaged for a specific project or a specific period of 
time. He was not aware that any of his members have 
experienced any industrial disputation in respect of there not 
being redundancy provisions in the Engine Drivers' (Building 
& Steel Construction) Award, the Earthmoving and 
Construction Award or the Foremen's Award. 

Ms Harrison endorsed the submissions made by Mr 
Schapper. In respect of the Foremen's Award, Ms Harrison 
says that this Award is in the building and construction industry 
as are the Industrial Spray Painting and Sand Blasting Industry 
Award, and the Art Workers Award. 

Ms Harrison noted that Australian Bureau of Statistics 
figures show that 23% of persons employed in the construction 
industry had employment contracts of less than 12 months. 

It was noted that the Sand Blasting Industry did involve 
work off site in a factory environment, and that there are 
companies covered by the Award which are factory based. 

Ms Harrison also noted that the Art Workers Award is purely 
on-site based and that it has provisions normally found in 
respect of work on a building site including construction 
allowance and special rates and provisions. 

Ms Harrison called evidence from Mr Remedio, an organiser 
with the BLPPU, prior to that with the Operative Painters 
Union organising in respect of building sites, sand blasting 
areas and government work and prior to that as a Sand Blaster/ 
Spray Painter. 

He sometimes worked in the factory but the majority of his 
work was on site, he had continuous employment with Gardner 
Perrott for four years, and Mills Signs for 6 months, on a casual 
basis. Mr Remedio was employed by Total Corrosion Control 
for two years continuously, both on site and off site. Mr 
Remedio gave evidence that: 

- Total Corrosion Control has approximately 80 work- 
ers, 40% had been there for two years or more, with 
60% having less than two years service; 

- The main reasons why employees in the industty lose 
their employment are lack of work, companies go- 
ing bankrupt and jobs concluding. He also said that 
employees resign, some going to better jobs; 

- Most of the companies try to keep their foremen 
continuously employed. He was not aware of the 
circumstances in respect of foremen making claims 
for redundancy payments or of any problems in this 
respect; 

- He was aware of Art Workers being employed on a 
number construction sites including certain aquatic 
centres and the Total Corrosion Control Art Project; 

- A number of companies are already paying redun- 
dancy payments in accordance with the National 
Building Trades Construction Award. 

Ms Dianna McAtee gave evidence that she had done work 
with the Operative Painters and Decorators' Union as an Art 
Worker Organiser because of her qualifications in visual arts 
as a community artist. 

Ms McAtee gave detailed evidence that art work was done 
on a project basis and a number of exhibits were tendered 
describing some of the projects. It was noted that these projects 
are of a short term nature for up to six months determined 
largely by the availability of funding. Ms McAtee said that 

these projects are mainly in local and state government areas. 

In respect of the Art Workers Award, Mr Moss stated that it 
was inappropriate for conditions for the Building & 
Construction Industry to apply to Art Workers who are not 
generally engaged in the Building and/or Construction 
Industry. He says their work is generally beautifying of 
buildings, and that the standard redundancy provisions 
applying under the Metal Trades (General) Award Part I should 
apply to the Art Workers Award. In respect of the Unions' 
assertion that the employees are engaged in the construction 
industry on the basis that there are construction allowances 
and special rates and provisions clauses within the Award, he 
says that this type of provision is found in many awards which 
are not of the construction industry. 

He also noted that the projects are of a limited term and that 
the cost of providing redundancy provisions as claimed would 
be unacceptably high in light of the limited government funding 
for such projects. 

The MBA consents to a redundancy provision being inserted 
into the Engine Drivers' (Building and Steel Construction) 
Award and the Earthmoving and Construction Award but in 
terms which differ from those proposed by the Union however, 
the MBA and the MPA vigorously oppose a redundancy clause 
being inserted into the Foremens' Award. 

Mr McLean for the MBA and the MPA said that nothing the 
Commission does in these proceedings will bring about 
uniform redundancy provisions in the building and 
construction industry on the basis that a number of different 
provisions already apply. Apart from the decision by Beech C 
to insert redundancy provisions into the Building Trades 
(Construction) Award, which was overturned on appeal, this 
would be the second case where a redundancy clause is 
arbitrated for State building awards in WA and that wherever 
redundancy clauses exist elsewhere, they have arisen as a result 
of an agreement. The MBA is particularly concerned at the 
prospect of flow on to the Building Trades (Construction) 
Award from the awards the subject of these applications. 

In respect of the circumstances which resulted in the 
agreement to the National Building Trades Construction Award 
Mr McLean says that "the agreement before Palmer C was 
specific to these awards before him at that time. We say that 
the circumstances have changed, that contractors have had an 
opportunity to assess the workings of the federal clause, and 
my instructions are to seek some changes to it and I am 
instructed to oppose the application in its entirety for the 
Foremens Award". 

Mr McLean also noted the decision of Beech C in his 
interpretation of the redundancy provisions contained within 
the Electrical Contracting Industry Award, and the Full Bench 
decision on appeal where there was discussion as to the various 
interpretations possible of the term "redundancy". The Full 
Bench made reference to Palmer C's decision and the apparent 
inconsistency in that decision relating to employee resignation. 
While Mr McLean notes that different award provisions will 
result in confusion and uncertainty, he says the Unions' 
definitions are inappropriate because employees would be 
entitled to redundancy payment for any termination except 
for misconduct. An employee would be entitled to payment 
even if the reason for termination was unsatisfactory service, 
unsafe acts, excessive absenteeism, inefficiency, poor 
performance on the job etc. 

Mr McLean says that if the Award is to become a safety net 
from which negotiations spring, then to insert a provision as 
sought by the Union leaves very little to bargain about. 

It is also said by Mr McLean that the great bulk of employees 
covered by the awards concerned on major commercial and 
industrial projects are already in the WACIRF scheme so the 
outcome of the proceedings would be academic except in 
relation to the offset provision. 

The MBA sees the need for recognition within the award of 
employers paying into a fund suitable for the pinpose. The 
only difference between the MBA and the CMETU regarding 
the offsetting clause is that the CMETU seeks to have unions 
involved in the establishment or choice of a fund whereas the 



MBA wished to leave the decision to the individual employer 
and employees at their work place. The MBA says that not all 
workplaces are unionized and the negotiation need not involve 
the union if the workplace is not unionized. If there is dispute 
between the employer and employees then the matter can be 
determined by the Commission. 

In respect of the claim for retrospectivity the MBA says that 
it had taken the Union over four years to lodge its applications 
and therefore cannot justify its claim. 

In dealing with the question of the definition of continuous 
service, the MBA proposes that up to 26 weeks absence not 
count for the purposes of redundancy pay, to be consistent 
with other award provisions. 

In respect of the Foremen's Award, Mr McLean says that 
the application should be dismissed for the reason that 
structural efficiency has not been dealt with under this award 
and the Wage Fixation Principle therefore prevent it being 
dealt with. 

Mr Jones had a number of points to his argument: 
1. The parties both federally and in the State have pre- 

viously reached agreements under different circum- 
stances, but employers had not found them acceptable 
and were seeking to prevent further flow-on of un- 
satisfactory provisions. 

2. There has been no arbitration in respect of the con- 
ditions sought. They result from changes to awards 
or agreements arrived at by consent. 

3. The focus of the industrial relations system has 
moved to the enterprise level and this should be the 
approach taken in respect of these matters. 

4. That the Test Cases referred to in the Unions' case 
do not set the sorts of standards which are sought to 
be applied. 

5. These Awards cover only a minority of employees 
in the industry and yet the pre-eminent Award, the 
Building Trades (Construction) Award is not the 
subject of these applications. 

6. The definition of redundancy contained within the 
claims goes far beyond any definition of redundancy 
normally contained in arbitrated provisions. 

Mr Jones noted that Transfield WA Pty Ltd does not object 
to the variation to the Engine Drivers (Building and Steel 
Construction) Award provided that variation contains identical 
provisions as the Metal Trades (General) Award Part H, on 
the basis that the company is largely engaged in engineering 
and steel construction as distinct from building. 

Mr Jones says that in his decision. Palmer C in amending 
the National Building and Construction Award noted an 
inconsistency in the definition of redundancy, and also exempts 
dismissal for misconduct or refusal of duty from the 
redundancy provision. He says that statement by the 
Commissioner notes that the award does not reflect the true 
nature of redundancy. 

Mr Jones also examined the decision of the Federal 
Commission when CWAI applied in 1992 to vary the definition 
of redundancy to reflect the standard provision arising from 
1984 TCR Test Case. He notes that whilst the Commission 
was not persuaded by CWAI's arguments, he says on page 9 
of that decision "it being my view that the provisions sought 
by the Confederation would be much closer to national 
standards than that which exists. That does not mean to say 
that I do not believe the existing provision is sound in all of 
the circumstances and history of the background". 

Mr Jones referred to the most recent National Wage Decision 
where the Australian Commission notes that it will not 
generally arbitrate in favour of the claims above or below the 
award safety net and that the Commission was acknowledging 
the national move to decentralised decision making industrial 
relations. On this basis, Mr Jones says that the Unions should 
be seeking redundancy payments on an enterprise basis with 
the ability to register enterprise agreements or where there is 
dispute, that dispute may be resolved by the Commission using 
its arbitral powers. 

Mr Jones also says that the Spray Painting and Foremens 
Awards seek to have flow on of what the applicants say is a 
test case or a special case but have not proven that a special 
case exists. There are a small number of employees covered 
by these awards whereas the majority of the employees in the 
industry are covered by another award and Mr Jones 
characterises this as the "tail wagging the dog". He says the 
Unions' case is not able to be characterised as adopting test 
case provisions and also that the Commission should not depart 
from the Principles by way of finding a special case because 
there is plenty of scope for enterprise agreements to deal with 
the matter. 

Two major issues of detail include the definition of 
redundancy contained within the applications and the question 
of retrospectivity by virtue of recognition of prior service at 
the time the award is amended. In respect of these points, Mr 
Jones is supportive of the arguments put by Mr McLean and 
that the costs involved would not be recoverable under 
contracts that have been finished and therefore would be unfair. 

Mr Wishart representing the Minister for Labour Relations 
opposed the applications to vary the five awards. The Minister 
is not opposed to the insertion of redundancy provisions but 
rather the terms of the applications. The Minister is satisfied 
that these awards may be varied to include redundancy 
provisions in a special case, however, the Federal TCR 
provisions are the community standard and a Commission in 
Court Session should not include a greater entitlement in its 
awards than is allowed for by community standard. 

The Minister supported the submissions of the MBA and 
the CCI that awards of this Commission should prescribe 
minimum entitlements on the basis that the parties at enterprise 
level may negotiate additional provisions. The clauses 
proposed by the Unions contain significant increases to the 
federal TCR provisions and this is where the Minister's 
opposition lies. 

The three main areas of opposition relate to the definition 
of redundancy which would allow an employee whose 
employment terminates for any reason other than misconduct, 
to receive redundancy pay. There is also opposition to the 
significant increase in entitlement by allowing redundancy for 
employees who are employed for less than 12 months. The 
third element is the retrospectivity which would come from 
employees currently employed being entitled to payment by 
recognising up to a maximum of four years service. Mr Wishart 
referred in detail to the Australian Commission's TCR Test 
Case of 1984 and the limits that were placed by the 
Commission on the application of redundancy payments, and 
further, the supplementary decision which clarifies those 
exemptions. 

Mr Schapper responded in detail to the submissions made 
by the respondents, and likewise to their counter proposals. 

In response to the MBA proposal that funds be recognised 
to avoid double counting and that such funds may be agreed 
between the employer and employees concerned, he says that 
this agreement must be between unions and employers. Unlike 
superannuation funds which are controlled, there is no such 
control for funds which may be established to deal with 
redundancy. There is no protection for the employees or the 
employer concerned if, at the end of the day, the fund is not 
secure. Unions will only agree to the use of a particular fund 
if satisfied that the fund is actually going to be there when the 
worker comes to collect his or her entitlement. 

In respect of the exceptions to the definition of redundancy 
the union agrees that misconduct be an exception and that 
refusal of duty is probably misconduct. However, Mr Schapper 
says that "unsatisfactory service" is very subjective and not 
an appropriate exclusion. 

In respect of the remaining exceptions, for employees 
engaged for a specific period of time, or to carry out specified 
task or tasks he says that they would render the definition of 
redundancy almost completely itself redundant, as most 
employees in the industry are engaged for a specific period of 
time or to carry out specified task or tasks. 

The Union says that there are no provisions for probationary 
employment under any of these awards and it is not a concept 
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recognised within the industry, therefore, there should be no 
exclusion for this period. 

In justification of its claim for a benefit for employees who 
resign after the first 12 months, the Union says that the mobility 
of labour in the industry is very high partly due to the nature 
of the industry and partly the nature of persons employed but 
that it is essential that there be no disincentive to labour to go 
to where there is demand for labour. 

Ms Harrison endorsed Mr Schapper's reply and dealt with 
the counter proposals from the respondents. 

Decision. 

The first issue to be decided is whether or not what is being 
sought is supported on the basis of it being a flow-on of test 
case standard provisions. It is true that if these claims were 
for the flow-on of test case standard provisions, the awards 
could be amended without difficulty however, the first question 
to be answered is whether the claims seek test case standard 
provisions. 

There is no doubt that the TCR Case before the Australian 
Industrial Relations Commission in 1984 was a test case and 
that it established for federal awards a standard provision for 
redundancy. 

In respect of Western Australia, however, the case before 
the Commission in Court Session at 66 WAIG 580 is not able 
to be so characterised. That decision indicates that it was not 
a test case, and whilst it may have been decided by a five 
member bench and sought to replicate in state awards what 
the Federal Commission had decided for the federal counterpart 
award the Commission in Court Session treated the matter as 
relating to particular circumstances of the particular awards 
and industry. 

As put forward by a number of parties in this matter, the 
Commission in Court Session on that occasion, and by the 
treatment by parties generally subsequent to that decision, 
could be said to have created or supported the development of 
a community standard (if not a test case standard) for TCR 
provisions in State awards. 

Whilst accepting that a community standard exists, that is 
not the criteria for meeting the requirements of the Principles. 

The Commission in Court Session through a special case 
can determine appropriate conditions and is not strictly reliant 
upon the Wage Fixation Principles in that sense. As stated by 
Fielding C. at 72 WAIG 2788: 

"A special case involves improvement in conditions which 
do not comply with the Principles which have special 
features which warrant insertion." 

I consider that it is appropriate to amend these awards to 
provide that employees who have lost their employment 
through no fault of their own, through the circumstances of 
the employer's business or the industry in which they work, 
should be provided with some benefit on account of 
redundancy. I am satisfied that circumstances arise in this 
industry which warrant some provision to cover these 
employees. 

On this basis, I agree with the Union's submission that a 
TCR provision is appropriate to be inserted into awards subject 
to what is to follow. 

The question then arises as to what conditions should apply. 
The position put to the Commission in Court Session by the 
Applicants was, that the Commission in Court Session should 
find that there is a general standard appropriate but that the 
particular conditions should relate to the particular industry, 
in this case the building construction industry, and these can 
be found by reference to what the parties themselves have 
done elsewhere, before Palmer C (Print J4870), before the 
Commission in Court Session for Metal Trades II, and in 
agreements ratified by this Commission. 

The Commission in Court Session in dealing with the Metal 
Trades (General) Award Part n decision (70 WAIG 2576) noted 

that decision was not a test case, however the Commission in 
Court Session said: 

"We accept as a matter of principle, that the employees 
covered by the Metal Trades (General) Award Part n, the 
Air-Conditioning and Refrigeration Industry (Construc- 
tion and Servicing) Award and the Thermal Insulation 
Contracting Industry Award belong to a class of workers 
to whom redundancy benefits should apply. 
We are satisfied that the arrangements proposed are con- 
sistent with the general standard of TCR benefits and that 
the parties have demonstrated the merit of the claims." 

It should be noted that this decision recognizes that these 
amendments were by consent and therefore other than the 
recognition that there is a general standard of TCR benefits to 
be considered, the particular terms of any TCR benefits should 
be determined by reference to the industry and according to 
merit. The benefits described in the Metal Trades (General) 
Award Part II, allowed for redundancy payments for any 
termination, be it instigated by the employer or the employee, 
for any reason other than misconduct, and are consistent with 
the claim. 

Whilst this argument of looking at what the parties 
themselves have done has some attraction, it is also important 
to note the principle that different weight should be given to 
arbitrated arrangements than that given to consent 
arrangements, and that the Commission should not impose 
upon parties conditions reached by consent in other 
circumstances at other times, particularly in respect of common 
rule awards. 

The issue of applying by arbitration, provisions arrived at 
elsewhere by consent has been dealt with many times, and 
generally can be stated as being that consent provisions will 
not be flowed-on to unconsenting parties unless the provisions 
in question are fair, proper and reasonable in all the 
circumstances. (MOA v Melbourne Metropolitan Board of 
Works 165 CAR 478 @ 484 and Transport Workers (Northern 
Territory) Award 1973 (241 CAR 336). 

If the Unions are to rely on a community standard upon 
which their industries circumstances should be built, then it 
needs to demonstrate the merit of going beyond that community 
standard established in the TCR Cases of 1984 (federal) and 
1986 (State). 

On this basis, the conditions sought by the Unions must be 
considered on their merits and in the circumstances which 
apply to these awards. 

It is clear from the history of redundancy provisions within 
this industry that consent has not always been forthcoming 
and whilst there was consent to the provisions being inserted 
in the National Building Trades Construction Award on 10 
October 1990 before Palmer C (Print J 4870), it is clear that 
since then, a different approach has been taken. All of the 
employers represented before the Commission on this occasion 
are opposed to the conditions sought by the Unions. 

It is clear, too, that there has been an attempt at least to 
revise the conditions which were previously agreed to, for the 
major national award. Similar conditions agreed to in the Metal 
Trades (General) Award Part n and other associated awards 
have been the subject of interpretation and appeal. This may 
be associated with the terms of that agreement and the apparent 
rejection of those terms now. Whilst this latter point is not 
clear, what is clear is that what was agreed in 1990 by all 
parties, and what has been agreed in the Metal Trades (General) 
Award Part H, and in various enterprise arrangements is 
opposed now. 

The Wage Fixation Principles have shifted the focus and 
emphasis from arbitrated outcomes to resolution by the parties. 
In that respect the parties to many Section 44 and Section 41 
agreements have been able to come to terms of the same nature 
as sought in these applications. I reiterate that is a different 
matter from the Commission arbitrating those terms. For those 
matters to be approved by arbitration the Commission must 
be satisfied that they are warranted on their merits and not 
simply that because they exist elsewhere, and by consent, the 
need for examination and justification of those conditions is 
overcome. 
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The major part of the Unions' case was that the conditions 
it seeks are themselves acceptable and appropriate because 
they either reflected test case standards or a community 
standard which the parties in the industry have themselves 
applied by their agreements. 

Mr Schapper addressed some of the particular issues which 
go to the merit of the claim and the particular conditions within 
the claim. On page 243 of the transcript he notes what the 
Unions' case was essentially that "we do not rely on nexus, 
we do not rely on the fact that these provisions appear in federal 
awards, nor that they appear in state awards. We do not rely 
on those facts as being the basis as to why these changes should 
be made to these awards. We say it's a standard, just the 
common decency, the community standard, the Commission's 
standard that requires provision for these things to be made 
and the fact that these awards do not make that provision. 
That is the special provision that requires the insertion of 
redundancy provisions in these awards." 

Mr Schapper then went on to address the detail of the 
provisions sought and once again referred to what the industry 
itself had done as being the basis upon which the Commission 
should amend these awards. One of the first issues to be 
addressed was the claim there being a need for consistency. 

While consistency is important, it does not override the need 
for this Commission to consider the matters on their merits 
and consistent with the current approach through the Statement 
of Principles. Whilst a special case may provide greater 
flexibility in its approach, that approach should not be generally 
inconsistent with the objectives of the Principles. 

The main areas of contention are: 
1. The definition of redundancy and the exclusions from 

that definition; 
2. Provision for employers to make payments into a 

fund established for the purpose, and whether un- 
ions need to have a role in the choice of that fund; 

3. The amount of service required before an employee 
is entitled to the benefits of the provision; 

4. The formula; 
5. Any element of retrospectivity in terms of recogni- 

tion of service prior to the decision. 
The definition of redundancy sought by the Unions is that it 

"means a situation where an employee ceases to be employed 
by an employer, respondent to this award, other than for reasons 
of misconduct". Resignation within the first year is excluded. 
The respondents would exclude resignation by the employee, 
termination on account of misconduct, refusal of duty, 
unsatisfactory service, employees engaged for a specific period 
of time or to carry out a specific task or tasks, and employees 
engaged during a probationary period. The CCI definition is 
that which comes from the Metal Trades (General) Award 1966 
with similar exclusions to the MBA response. 

The community standard redundancy provisions could be 
said to come from the original federal test case. There have 
teen a number of decisions which recognise that the definition 
of redundancy varies. However, it is clear that this industry is 
one where there is high degree of mobility of labour, however 
that does not alter the fact that an employee who leaves 
employment of his/her free will for reasons which include 
going to a better job or leaving the industry etc should not 
receive a benefit which is designed to provide for those 
employees who lose their job on account of circumstances 
beyond their control. 

Whilst I accept there are some employees who, towards the 
end of the job may, with the consent of the employer leave 
their job to go to another which is just starting and that if they 
did not leave at that stage they would lose their job when the 
project they are engaged upon is completed, it is very hard to 
make a provision which will differentiate between employees 
who depart for that reason with the consent of the employer 
and those who depart for their own reasons. If it is with the 
consent of the employer because it suits the employer also, 
then enterprise arrangements may be appropriate. On that basis, 
unless the parties at some stage are able to define that difference 
in an objective manner, then I would exclude those who depart 
of their own volition. 

Whilst Mr Schapper says that the statistics bear out the fact 
that there is a very high percentage of workers who have less 
than one year's service, the high mobility within the industry 
should justify the payment of redundancy pay to employees 
who depart of their own volition, and that there should be no 
dis-incentive to employees moving to another site, likewise 
there should be no reward for employees departing of their 
own volition. Certainly they should not receive a benefit which 
is designed to provide employees who do lose their job through 
no fault of their own in the circumstances which can be seen 
to be genuine redundancy where there is no expectation of 
employment being terminated. 

Likewise an employee whose services are terminated on 
account of refusal of duty or unsatisfactory service should not 
benefit. Mr Schapper says that employers could unjustifiably 
allege unsatisfactory service as a means of avoiding payment 
of redundancy pay which may otherwise be justified, and on 
this basis says that there should be no such exclusion. However, 
employees are entitled to challenge the reason for their 
dismissal and, should that challenge be successful, and the 
employer's allegation found to be without substance, then the 
employee would be entitled to payment. On this basis, I accept 
that this exclusion should be made. 

The question then arises as to employees who are engaged 
for a specific period of time or to carry out specified task or 
tasks. The evidence before the Commission was that the 
industry tends to operate on the basis of the completion of 
particular projects. Some employees are engaged to carry out 
their work until the completion of the project or until the 
completion of particular tasks. This can have a finite time 
frame. That is the nature of the industry. This does not 
necessarily constitute redundancy in the usual sense, however, 
for employees in this industry, with its focus on completion of 
particular jobs, this does constitute redundancy. 

The evidence of Mr Remedio as to the main reasons why 
employment terminates is appropriate. There was also evidence 
that a number of employees remain with their employer and 
move from job to job with that employer. 

Redundancy payments should be applicable to those 
employees whose employment terminates through no fault of 
their own. On that basis, I would exclude from the definition 
of redundancy, misconduct, refusal of duty, unsatisfactory 
service and resignation. 

In respect of the question of provision for employers to make 
payment into funds for the purpose of receiving redundancy 
payments, it is appropriate that there should not be double 
counting and the awards should provide for offsetting. The 
arrangement suggested by the MBA for Unions not needing 
to be involved in the choice of the fund, I think that in the 
circumstances of there being no regulation of the funds 
concerned. Unions should have involvement. If the employers 
were able to provide some other arrangement which would 
ensure that the funds were secure and were able to convince 
the Commission accordingly this may be a different matter, 
however nothing was put to the Commission which would 
satisfy that consideration. 

In respect of the service required before benefits may be 
payable, the Unions' only exclusion is that an employee who 
resigns within the first twelve months does not receive benefits, 
however all service the first day of employment would count. 

The original TCR test case in the Federal Commission 
provided for service of one year or more to be the threshold. 
The MBA says that three months service should be the 
qualifying period. Because of the nature of the industry and 
the length of time some projects take, I accept the views of the 
Unions that a twelve month period would be unacceptably 
long but some period is appropriate and I find that a three 
month period would be a reasonable minimum. 

Factory based employees covered by the Industrial 
Spraypainting and Sandblasting Award should not qualify for 
provisions designed to cover site based employees, and should 
therefore be excluded. 

In respect of the effective date of these amendments, I 
respectfully adopt the Reasons for Decision of the Chief 



Commissioner. I also adopt the Reasons for Decision of the 
Chief Commissioner in respect of the limit of 15 employees 
and in respect of employees' entitlement upon death. 

The final matter of contention is the formula. The formula 
prepared by the various parties converge at the point of three 
years service. The differences occur prior to that and the CCU 
TCR formula provides no benefit until twelve months service. 
On the basis of the decision for there to be a benefit after three 
months service the formula claimed by the CMETU and agreed 
to by the Master Builders Association is that which shall apply. 

Artworkers Award 

In accordance with the rationale for the decision in respect 
of the first three awards and the evidence being very clear 
both in this matter, and in the Reason for Decision of Beech C 
upon the making of the Artworkers Award, of 15 th March 
1989, employees who are engaged as Artworkers work on 
particular projects and these projects usually last for three to 
six months. In fact, the evidence which Beech C cited was "of 
irregular employment lasting for short periods of time eg VA 
weeks to 6 weeks." 

It is known by the employees concerned what the duration 
of their project will be. They are in the same circumstances as 
employees covered by the other awards considered in this 
matter, and where they are engaged on construction work, 
should receive the same consideration in respect of redundancy. 

In this matter I respectfully adopt the Reasons for Decision 
of the Chief Commissioner. In addition, there was the evidence 
that foremen tend to be employed for greater periods and that 
employers tend to retain their foremen whilst other categories 
of workers in the industry may not go from job to job as the 
foremen may. 

On this basis, there was a greater likelihood of foremen being 
genuinely made redundant after having an expectation of 
indefinite employment and in the circumstances I believe it 
appropriate that die provision as determined in respect of the 
Engine Drivers (Building and Steel Construction) Award, the 
Earth Moving and Construction Award and the Industrial 
Spraypainting and Sandblasting Award apply to foremen. 

CHIEF COMMISSIONER: Having regard to the separate 
reasons for Decision of the members of the Commission in 
Court Session set out above, the applications before us are 
determined with: 

1. (a) By majority decision the Foreman (Building Trades) 
Award 1991 No. A5 of 1987 be varied in terms of 
the claim subject to provision being made for: 

(i) the definition of "redundancy" to mean a situation 
where an employee ceases to be employed by an 
employer, respondent to this award, other than for 
reasons of misconduct or refusal of duty, 

(b) By unanimous decision 

(i) the award be varied on and from 10 October 
1995 with provision being made for the defi- 
nition of "continuous service" as claimed, to 
recognise service with a current employer from 
8 September 1994 for the purpose of estab- 
lishing an entitlement under the provision. 

(ii) "continuous service" to include the limitation 
of 26 weeks for a period for which the em- 
ployee receives Workers' Compensation, 

(iii) provision to defer redundancy payments where 
a foreman is transferred to other work with 
the employer at the completion of a project or 
job. This provision is to include the condition 
that where such employees subsequently re- 
ceive redundancy payments the rate is to be 
calculated by reference to the classification of 
foreman. 

2. (a) By majority decision the Engine Drivers (Building 
and Steel Construction) Award No 20 of 1993 be 
varied in terms of the claim subject to: 

(i) the same provision being made with respect 
to the definition of "redundancy" as set out 
above in paragraph l(a)(i) being included: 

(ii) the same provision as set out in paragraph 
l(b)(ii) above being included; and; 

(b) By unanimous decision the award be varied with the 
same operative date and provision for the accumu- 
lation of "continuous service" as set out in paragraph 
l(b)(i) above. 

3. (a) By majority decision the Earth Moving and Con- 
struction Award No. 10 of 1963 be varied in terms 
of the claim subject to provision being made for: 

(i) the same provision with respect to the defini- 
tion of "redundancy" as set out above in para- 
graph l(a)(i), being included; 

(ii) the same provision as set out in paragraph 
l(b)(ii) above being included; and; 

(b) By unanimous decision the award be varied with the 
same operative date and provision for the accumu- 
lation of "continuous service" as set out in paragraph 
l(b)(i) above. 

4. (a) By majority decision the Artworkers Award No. A 
30 of 1987 be varied in terms of the claim subject to 
provision being made for; 

(i) the same provision with respect to the defini- 
tion of "redundancy" as set out above in para- 
graph l(a)(i) being included; 

(ii) the same provisions as set out in paragraph 
l(b)(ii) above being included; and; 

(b) By unanimous decision the award be varied with the 
same operative date and provisions for the accumu- 
lation of "continuous service" as set out in paragraph 
l(b)(i) above. 

5. (a) By majority decision the Industrial Spraypainting and 
Sandblasting Award 1991 No. A33 of 1987 be var- 
ied in terms of the claim with respect to employees 
who are employed "on site" only subject to provi- 
sion being made for; 

(i) the same provision with respect to the defini- 
tion of "redundancy" as set out above in para- 
graph l(a)(i) being included; 

(ii) the same provisions as set out in paragraph 
l(b)(ii) above being included; and; 

(b) By unanimous decision the award be varied with the 
same operative date and provisions for the accumu- 
lation of "continuous service" as set out in paragraph 
l(b)(i) above. 

The Commission in Court Session requires the applicant 
union to submit schedules giving effect to these determinations. 

Appearances: Mr D..H. Schapper (Of Counsel) on behalf of 
the Construction, Mining, Energy, Timberyards, Sawmills 
Woodworkers Union of Australia—Western Australian Branch 

Ms J. Harrison on behalf of the Western Australian Builders' 
Labourers, Painters and Plasterers Union of Workers 

Mr D.M. Jones appeared on behalf of Respondents for whom 
warrants were lodged 

Mr M.G. McLean appeared on behalf of the Master Builders 
Association and the Master Painters, Decorators and 
Signwriters' Association of Western Australia 

Mr J.A. Lange and later Mr P. Wishart on behalf of the 
Minister for Labour Relations 
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Editor's Note: Relative Reasons for Decision Published 
(75WAIG2083) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Hon. Minister for Health and Others 

No. 400 of 1994. 
Hospital Workers (Government) Award No. 21 of 1966 

No. 21 of 1966. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Perth Dental Hospital 

No. 402 of 1994. 
Hospital Employees' (Perth Dental Hospital) Award 1971 

No. 4 of 1970. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Commissioner for Public Health 

No. 403 of 1994. 
Health Workers—Community and Child Health Services 

Award, 1980 
No. R 21 of 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Hon. Minister for Health 

No. 404 of 1994. 
Ward Assistants (Mental Health Services) Award 1966 

No. 35 of 1966. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Albany Regional Hospital and Others 

No. 405 of 1994. 
Enrolled Nurses and Nursing Assistants (Government) 

Award 
No. R 7 of 1978. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER J.F. GREGOR. 

17 August 1994. 
Order. 

HAVING heard Mr D J. Kelly on behalf of the Applicant Union 
and Ms M.H. Kuhne on behalf of the Respondents, the Com- 
mission in Court Session, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders— 

THAT the applications be and are hereby dismissed. 
By the Commission in Court Session, 

(Sgd.) W.S.COLEMAN, 
[L.S] Chief Commissioner. 

AWARDS/AGREEMENTS— 
Application for— 

ABB INSTALLATION AND SERVICE PTY LIMITED 
RAILWAY PEDESTRIAN CROSSINGS 

INSTALLATION PROJECT AGREEMENT 1995 
No. AG 134 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ABB Installation and Service Pty Limited 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
No. AG 134 of 1995. 

ABB Installation and Service Pty Limited Railway 
Pedestrian Crossings Installation Project Agreement 1995. 

COMMISSIONER P. E. SCOTT. 
27 September 1995. 

Order. 
HAVING heard Mr P Cooke on behalf of the Applicant and 
Mr L McLaughlan on behalf of the Respondent, now there- 
fore the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, and by consent, 
hereby orders— 

1. THAT the ABB Installation and Service Pty Lim- 
ited Railway Pedestrian Crossings Installation 
Project Agreement 1995 be registered as an Enter- 
prise Bargaining Agreement with effect on and from 
the 5th day of September 1995. 

2. THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the Commis- 
sion and the parties. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

ACTIV FOUNDATION DISABLED EMPLOYEES 
WAGES AGREEMENT 

No. AG 117 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Disabled Workers Union of Western Australia 
and 

Activ Foundation Incorporated. 
No. AG 117 of 1995. 

COMMISSIONER C.B. PARKS. 
27 September 1995. 

Order. 
REGISTRATION OF AN INDUSTRIAL AGREEMENT 

No. AG 117 of 1995. 
HAVING heard Mr G. Hocking (of Counsel) on behalf of the 
first named party and Mr G.L. Bums on behalf of the second 
named party and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, 
hereby orders: 

THAT the document titled the Activ Foundation Disa- 
bled Employees Wages Agreement, filed in the Commis- 
sion on 10 July 1995, and subsequently signed by me for 
identification, be and is hereby registered as an Indus- 
trial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 
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INDUSTRIAL AGREEMENT 
No. AG 117 of 1995. 

1.—Title 
This Agreement shall be known as the Activ Foundation 

Disabled Employees Wages Agreement. 

2.—Scope 
This Agreement applies to disabled employees of Activ 

Foundation Incorporated ("the employees"), the Disabled 
Workers Union of Western Australia ("the Union") and Activ 
Foundation Incorporated ("the employer"). 

3.—Term 
This Agreement shall be for a term of 3 years from the date 

hereof. 
4.—Wages 

(1) An employee covered by this Agreement who works full 
time shall be paid in accordance with the rates set out in Clause 
6.—Wages. 

(2) The hourly rate for employees who work part-time shall 
be calculated by dividing the appropriate weekly rate by 38. 

(3) The weekly rate of wage paid to an employee shall be 
that set out in Clause 6.—Wages which fairly equates to the 
productivity and skills of the employee as assessed by the 
workplace manager. 

(4) Any change to the wage level of an employee shall be 
negotiated by the employer with the employee concerned and 
the union in accordance with the following provisions of this 
clause. 

(5) The employer shall conduct a performance evaluation 
annually on every employee to review his or her wage level 
and such evaluation shall be based on each employee's pro- 
ductivity and skill level. 

(6) In considering the wage levels to be paid the following 
matters are to be taken into consideration by the employer: 

(a) The employer's objective is to pay higher wages to 
disabled employees commensurate with their indi- 
vidual productivity and skills; 

(b) The employer maintains its encouragement for and 
facilitation of individual employee's aspirations to 
seek employment in the open workforce. 

(c) That the additional costs from increased wages and 
related costs should not jeopardise the continuing 
operations of the employer, nor restrict the recruit- 
ment of disabled employees in the future. 

(7) Where an employee is dissatisfied with the outcome of 
the performance evaluation or any proposed wage variation, 
he or she may invite the union to negotiate the matter with the 
employer. 

(8) The employer shall provide the union at least monthly 
with lists of all wage variations for its employees covered by 
this agreement. 

, Clause 5.—Job Groupings 
Except as otherwise provided in clause 6.—Wages, each 

position covered by this Agreement shall be allocated to one 
of the following groups which shall determine the appropriate 
wage levels to be paid under clause 6.—Wages: 

(a) Group 1 shall consist of the positions of General 
Hand, Machinist Assistant, Table Hand, Vehicle 
Cleaner, Driver's Assistant, Cleaner, Kitchen Hand 
and positions which are substantially similar. 

(b) Group 2 shall consist of the positions of Horticul- 
turist, Landscaper, Store Person, Packer, Dispatch 
Hand, Concrete Block Remover, Trimmer and posi- 
tions which are substantially similar. 

(c) Group 3 shall consist of the positions of Printer, 
Marker, Leather Worker, Fibre Goods Worker, Ma- 
chinist, Pallet Maker, Joiner, Furniture Maker, Plant 
Operator, Clerk, Machinery Operator, Steel Fabri- 
cator, Engraver, Cook, Painter/Polisher and positions 
which are substantially similar. 

(d) Group 4 shall consist of positions of Cutter, Sales 
Person, Car Detailer and positions which are sub- 
stantially similar. 

(e) Group 5 shall consist of Leading Hand Driver and 
positions which are substantially similar. 

Clause 6.—Wages 
The rates of wage payable under this Agreement shall be as 

follows: 
(a) GROUP 1 

44.00 38.50 33.00 27.50 22.00 16.50.11.00 5.50 
(b) GROUP 2 

66.00 55.00 49.50 44.00 38.50 33.00 27.50 22.00 
(c) GROUP 3 

66.00 55.00 49.50 44.00 38.50 33.00 27.50 
(d) GROUP 4 

66.00 55.0) 49.50 44.00 38.50 33.00 
(e) GROUPS 

77.(X) 66.00 55.00 49.50 44.00 
(f) Assistant, Minbalup Community Access Service 

Weekly Rate (SI 30.00 
(g) Workshop Assistant/Driver (Transport) 

50.00 32.50 
(h) Workshop Assistant (Transport) 

45.(X) 20.00 
(i) Assistant, Churchlands Community Access Service 

Weekly Rate ($1 38.00 
Signed in Perth of this 29th day of May 1995 
On behalf of 
ACTIV FOUNDATION INCORPORATED 
(Signed by Ron Joachim Executive Director) 

On behalf of 
DISABLED WORKERS UNION OF WESTERN AUS- 

TRALIA 

President 

Secretary 

BOBRICK CONSTRUCTIONS BRICKLAYING 
INDUSTRIAL AGREEMENT 

No. AG 127 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Bobrick Constructions Pty Ltd. 

(No. AG 127 of 1995) 
Bobrick Constructions Bricklaying Industrial Agreement. 

COMMISSIONER P E SCOTT. 
7 September 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect from 



the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—Title 

This Agreement will be known as the Bobrick Constructions 
Bricklaying Industrial Agreement. 

2.—^Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Ratification 

Appendix A 
3.—Area and Parties Bound 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Bobrick 
Constructions Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—Application 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—Duration 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 13.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—Dispute Settlement Procedure 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—Single Enterprise 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—^Relationship with Awards 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—Wage Increase 
(1) This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
(2) In addition to the hourly rate prescribed by Appendix A, 

an allowance of $4.00 per hour worked will be paid. 

This allowance will be paid in lieu of all special rates in 
Clause 9.—Special Rates and Provisions of the Award and 
any site allowance, structural allowance or productivity al- 
lowance that may be applicable to a particular site. 

Provided that employees will be paid the rates and allow- 
ances contained in this Agreement, or, the rates and allow- 
ances applicable to that site, whichever is the greater. 

11.—Industry Standards 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—Clothing and Footwear 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 21 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—Ratification 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 1st day of August 1995. 

(Sgd.) (Sgd.) 
State Secretary on behalf of the Company 
on behalf of the Uniion 
Dated this 4th day of August 1995. 

APPENDIX A 
Date of 1 August 1 February 1 August 1 February RadficatiraT 1995 1996 1996 1997 Hourly Rate i !

 Hourly Rate Hourly Rate Hourly Rate Labourer Group 1 $13.30 $13.75 $14.21 $14.66 $15.11 Labourer Group 2 $12.84 $13.27 $13.71 $14.15 $14.59 Labourer Group 3 $12.50 $12.92 $13.35 $13.77 $14.20 Plasterer, Fixer $13.82 $14.29 $14.76 $15.23 $15.70 Painter, Glazier $13.51 $13.97 $14.43 $14.89 $15.35 Signwriter $13.79 $14.26 $14.73 $15.20 $15.68 

CITY OF BUNBURY CERTIFIED ENTERPRISE 
BARGAINING AGREEMENT 1995 

No. AG 121 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

City ofBunbury. 
No. AG 121 of 1995. 

City ofBunbury Certified Enterprise Bargaining 
Agreement 1995. 

COMMISSIONER P E SCOTT. 
19 September 1995. 

Order. 
HAVING heard Mr V George on behalf of the Australian Elec- 
trical, Electronics, Foundry and Engineering Union Western 
Australian Branch, Mr D Mclntyre on behalf of The Con- 
struction, Mining, Energy, Timberyards, Sawmills Woodwork- 
ers Union of Australia—Western Australian Branch, Mr G 
Sturman on behalf of the Metals and Engineering Workers' 
Union—Western Australian Branch and Mr M Fitzgerald on 
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behalf of the City of Bunbury, now therefore the Commis- 
sion, pursuant to the powers conferred on it under the Indus- 
trial Relations Act, 1979, and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 19th day of June 1995. 

(Sgd.) RE. SCOTT, 
[L.S1 Commissioner. 

Schedule. 

1.—TITLE 
This Agreement shall be known as the City of Bunbury Cer- 

tified Enterprise Bargaining Agreement 1995. 
2.—ARRANGEMENT 

1. Title 
2. Arrangement 
3. Parties Bound 
4. Application 
5. Definition 
6. Duress 
7. Date And Period Of Operation 
8. Relationship To Existing Awards 
9. Employees Covered By This Agreement 

10. Equal Employment Opportunities 
11. Recognition Of Prior Achievement 
12. Objectives Of This Agreement 
13. Specific Measures To Achieve Objectives 

(1) Local Work Area Arrangements 
(2) Performance Indicators 
(3) Customer Service 
(4) Multiskilling 
(5) Team Training 
(6) Flexible Work Hours 
(7) Communications 
(8) Business Plan Development 
(9) StaffEmpowerment 

(10) Employment Security 
(11) Protective Clothing/Uniforms 
(12) Occupational Health And Safety 
(13) Competitive Tendering 
(14) Incentive Bonus Review 
(15) Local Government Officers Award—Public 

Holidays 
14. Implementation/Consultation 
15. Settlement Of Disputes 
16. No Extra Claims 
17. Enterprise Bargaining Payment (Salaries and Wages) 
18. Commitment 
19. Renewal Of Agreement 

Appendix A—City Of Bunbury Wages Schedule 
Appendix B—Signatories 

3.—PARTIES BOUND 
The parties to this Agreement are: 

(1) The City of Bunbury ("City"); 
(2) Metals and Engineering Workers' Union—Western 

Australian Branch; 
(3) Australian Electrical, Electronics, Foundry and En- 

gineering Union Western Australian Branch; 
(4) The Construction, Mining, Energy, Timberyards, 

Sawmills Woodworkers Union of Australia—West- 
em Australian Branch. 

4—APPLICATION 
(1) This Agreement shall apply and be binding upon the 

City of Bunbury and all persons employed who are members 
of or who are eligible to be members of the Metals and Engi- 
neering Workers' Union—Western Australian Branch, Aus- 
tralian Electrical, Electronics, Foundry and Engineering Union 
Western Australian Branch and The Construction, Mining, En- 
ergy, Timberyards, Sawmills Woodworkers Union of Aus- 
tralia—Western Australian Branch, and is made pursuant to 
section 41 of the Western Australian Industrial Relations Act, 
1979. 

(2) Acceptance of Enterprise Agreement 
A minimum of 90% of the total permanent work force par- 

ticipated in the voting procedure with a minimum of 75% of 
participants nominating a "yes" vote. 

5.—DEFINITION 
(1) Majority 
It is agreed that the word Majority shall be interpreted as 

being 75% or more of the employees involved. 
(2) Satisfactory Implementation 
The determination of "Satisfactory Implementation" (17.0) 

will be demonstrable achievement of the issues set out in this 
Agreement as determined by the Implementation Committee. 

6.—DURESS 
This Agreement has been entered into without any duress 

by any party. 

7.—DATE AND PERIOD OF OPERATION 
(1) This Agreement shall operate from the beginning of the 

first pay period commencing as at 19 June 1995. 
(2) The parties will monitor the implementation of this 

Agreement every three months from the date of certification. 
(3) This Agreement shall remain in place for a period of 24 

months until 18 June 1997. In the event this Agreement is not 
re-negotiated or replaced this Agreement will remain in place. 

8.—RELATIONSHIP TO EXISTING AWARDS 
This Agreement shall be read and interpreted wholly in con- 

junction with the Metal Trades (General) Award 1966, Build- 
ing Trades Award 1968 and the Building Trades (Construction) 
Award 1987, provided that where there is any inconsistency, 
the terms of this Agreement shall prevail to the extent of any 
such inconsistency. 

9.—EMPLOYEES COVERED BY THIS AGREEMENT 
Whilst this Agreement covers all permanent employees of 

the City of Bunbury, the parties also agree that any new em- 
ployee engaged following the registration of this Agreement 
will also be covered by the entirety of this Agreement. 

10.—EQUAL EMPLOYMENT OPPORTUNITIES 
In the pursuit of the best practice in equal employment op- 

portunity the following is agreed: 
• compliance with the equal opportunity legislation. 
0 equity in access to training and career paths. 
0 continuing review of human resource documenta- 

tion policies and procedures to meet these objectives. 

11 .—RECOGNITION OF PRIOR ACHIEVEMENT 
The parties recognise that the City of Bunbury has grown 

and changes to the organisation have already led to recog- 
nised improvements in productivity and efficiency. This Agree- 
ment recognises these changes and the changes which will 
occur during the life of this Agreement. 

12.—OBJECTIVES OF THIS AGREEMENT 
The parties to this Agreement are committed to ensuring 

that the City of Bunbury adopts a best practice approach to 
the management and operations of all facets of its organisa- 
tion. This will be achieved through the development of a "pro- 
ductivity culture" which ensures that the pursuit of continuous 
improvement and the acceptance of change becomes the nor- 
mal way of life throughout the City of Bunbury's operations. 

(1) The Objectives Of This Agreement Are: 
A commitment to identifying common objectives 
which would lead to improved employer-employee 
relations and improved productivity, flexibility, ef- 
ficiency, quality of employment and delivery of qual- 
ity service. 

(2) Ihe Objectives Of ITiis Agreement Will Be Achieved 
Through: 

(a) The creation of a high performance, high trust 
organisation through a genuine partnership be- 
tween management, staff, unions, City Coun- 
cil members and the community. 



to continuous improvement by all within the 
City of Bunbury. 

(c) The development of a learning organisation 
based upon teamwork, flexibility, competency 
in skills and opportunities for development. 

(d) The development of an organisation focussed 
on the customer, driven by achievement of 
results. 

(3) The Reward For Achieving The Objectives Will Be: 
(a) The provision of employment security to City 

of Bunbury staff through improved quality of 
service, enhanced productivity and the devel- 
opment of new services. 

(b) The sharing of financial rewards with all staff 
based upon sustainable and demonstrated im- 
provement in productive performance. 

13.—SPECIFIC MEASURES TO ACHIEVE 
OBJECTIVES 

• It is agreed between the parties that specific measures to 
achieve productivity will be implemented on a City of Bunbury 
basis. 

0 Enterprise bargaining payments will be in recognition of 
any structural efficiency and workplace reforms which will 
occur as a result of this Agreement being certified. 

0 Enterprise bargaining payments of this Agreement shall 
be on the basis of the following clauses being agreed. 

(1) Local Work Area Arrangements 
(a) The parties recognise that the City of Bunbury is a 

diverse organisation and that the needs and require- 
ments of the various work areas are different. In or- 
der to obtain improved productivity, different 
arrangements may be required by different areas. 

(b) A local work area may be defined as a group of em- 
ployees who perform a similar function anchor have 
similar work requirements. The composition and 
scope of a local work area shall be agreed by the 
departmental manager in consultation with the em- 
ployees of a particular department. 

(c) The parties agree that local work area arrangements 
to encompass the various factors contained in this 
Agreement will be developed, documented and 
added as a schedule during the term of this Agree- 
ment by genuine agreement between the majority of 
employees, the manager of that area and the appro- 
priate union representative to suit the needs of that 
work area. 

(d) Variation to this Agreement in the form of local work 
area arrangements will be made under the Western 
Australian Industrial Relations Act, 1979. 

(e) By reaching any agreement, equal employment op- 
portunities and occupational health and safety issues 
shall be taken into account, as referred to within this 
agreement 

(f) Local work area arrangements when developed will 
address as a minimum the following core issues: 

(2) Performance Indicators 
(3) Customer Service 
(4) Multiskilling 
(5) Team Training 
(6) Flexible Working Hours 
(7) Communications 
(8) Business Plan Development 
(9) S taff Empowerment 

(2) Performance Indicators 
Parties agree to develop in consultation with employees both 

qualitative and quantitative performance indicators as part of 
the Business Plan. It is understood by the parties that these 
performance indicators may form the basis of future agree- 
ments, however, external factors affecting performance such 
as Council policy, resource allocation and financial climates 
will be taken into account when using performance indicators 
for assessment and comparison purposes. The performance 

volved. 
(3) Customer Service 
The City of Bunbury and its employees are committed to 

improvements in customer service. 
(4) Multiskilling 
The City of Bunbury and its employees will develop and 

agree upon multiskilling through an effective training plan to 
enhance job opportunities and broaden career possibilities for 
employees and raise productivity within Council. 

(5) Team Training 
The City of Bunbury will promote team training amongst 

related v/ork areas to encourage ownership of work tasks and 
results. 

(6) Flexible Work Hours 
The parties agree that to provide improved customer serv- 

ice and quality of life for employees, work hours flexibility 
will be addressed. 

It is recognised that employees have the right to negotiate 
any shift in hours and the appropriate remuneration in recog- 
nition of the change. 

(7) Communications 
The parties recognise that good communications both within 

the City of Bunbury organisation and between the City of 
Bunbury and its customers arc vital to the smooth, effective 
operation of the City. 

The parties agree to developing a streamlined method of 
consultation within the organisation to maximise information 
flow and minimise lost production time. A delivery/informa- 
tion network between all work areas will be developed to en- 
sure that information is passed quickly and effectively. 

(8) Business Plan Development 
The City of Bunbury and its employees will strive to achieve 

excellence in customer service, quality and financial manage- 
ment, in line with contemporary practice, through the devel- 
opment of business plans. 

(9) Staff Empowerment 
During the term of this Agreement, staff will be introduced 

and encouraged to adopt, the concepts of staff empowerment 
Appropriate training, remuneration and extent of authority will 
be negotiated as part of local work area arrangements. 

(10) Employment Security 
Although some roles, tasks and functions of employees may 

change employment security will be a commitment of all par- 
ties. 

No retrenchments will occur. Where an unavoidable loss of 
jobs occurs due to unforeseen or external factors, they will be 
managed through the use of natural attrition. 

Where changes to work, service provision and programs oc- 
cur, the opening of career paths, retraining and redeployment 
will be the primary strategies used to ensure employment se- 
curity and die maintenance of employees classification level 
or grade. 

(11) Protective Clothing/Uniforms 
The parties recognise that a suitable standard of dress re- 

flects the image of the City of Bunbury and may be needed to 
provide adequate protection in the work environment. 

Those staff requiring protective clothing will be provided 
two sets of suitable clothing per year with replacements when 
needed due to normal wear and tear. For staff with an ad- 
equate quantity or quality of clothing, this annual issue may 
be replaced by suitable jackets or jumpers for work in cold 
weather. 

Permanent staff will be given the option to purchase cloth- 
ing from a prescribed range and the City of Bunbury will con- 
tribute 50% towards the purchase to a maximum of $200 per 
year. 

(12) Occupational Health And Safety 
The parties recognise that work place injuries represent a 

cost to both the City of Bunbury and the affected employee. 
Emphasis will be given to occupational health and safety to 
minimise lost time injuries and worker's compensation pre- 
miums. 



The parties agree to work towards: 
(a) Taking all practicable steps to provide and maintain 

a working environment that is safe and with mini- 
mum risk to health. 

(b) A system of consultation which involves employees 
and health and safety representatives in work and 
work place design and the selection of plant, equip- 
ment and substances with the aim of eliminating or 
reducing hazards at their source—integration of the 
principles of occupational health and safety into train- 
ing programmes to maximise employee contributions 
to the identification, assessment and control of haz- 
ards. 

(c) A commitment to the effective rehabilitation of in- 
jured employees and an early return to work. Spe- 
cific mechanisms and policies will continue to be 
developed with occupational health and safety rep- 
resentatives to meet these objectives. 

(d) Employees will have access to occupational health 
and safety training and training aids. 

(13) Competitive Tendering 
The parties agree that affected employees shall be consulted 

prior to Council determining which, if any, services are to be 
opened to competitive tendering. 

Before any of the City's services performed by employees 
are subject to competitive tendering, a management/employee 
consultative review of overheads shall be carried out for that 
service. 

A code of practice relating to quality and safety issues shall 
be jointly developed by employees and management. This code 
of practice, when developed shall be Council Policy and shall 
be strictly enforced. 

Following the above being completed the affected employ- 
ees shall be given 6 months notice of any proposal to call 
tenders for a Council service and shall be given full training 
to enable them to prepare and submit a quality tender. Em- 
ployees shaU not be excluded from any tendering process. 

(14) Incentive Bonus Review 
The overaward performance based bonus scheme currently 

enjoyed by outside staff, shall remain in place until a manage- 
ment/employee consultative review of the overaward incen- 
tive payment scheme is carried out This will be done during 
the first 12 months of this Agreement and a report and recom- 
mendation shall be provided to Council and Unions on alter- 
native schemes agreeable to both parties. 

(15) Local Government Officers Award—Public Holidays 
Employees covered by the Local Government Officers (WA) 

Award 1988 will ensure that all Council services are open for 
business on Easter Tuesday and the day following New Years 
Day. When New Years Day falls on a Saturday or a Sunday 
the day following New Years Day shall be observed on the 
following Tuesday. 

Adequate staff as determined by the local work area arrange- 
ments will be present on those days to provide the full range 
of Council customer services. 

Officers covered by the Local Government Officers (WA) 
Award 1988 required to work on Easter Tuesday or the day 
following New Years Day will be entitled to a day in lieu for 
each day worked to be taken in conjunction to annual leave or 
at a mutually convenient time as described in Section 39C(ii) 
of the Local Government Officers (WA) Award 1988. 

14.—IMPLEMENTATION/CONSULTATION 
(1) The parties recognise the importance of establishing 

mechanisms to ensure that the measures envisaged in this 
Agreement are reflected in practice. 

(2) The existing enterprise bargaining committee will be 
known as the implementation committee and will oversee the 
implementation and monitoring of this Agreement for the first 
six months. After this review a new implementation commit- 
tee will be elected by the staff and management. 

(3) The Council has established an implementation/consulta- 
tive committee which will examine and determine specific 
initiatives relating to the broad agenda items of this Agree- 
ment 

The objective of the implementation/consultative commit- 
tee shall be to: 

(a) Ensure that wide consultation occurs so that em- 
ployee knowledge, experience and aspirations are 
reflected in proposals being developed which affect 
customers, employees, council and the ratepayers. 

(b) Ensure that all employees have been properly con- 
sulted before changes are implemented, and develop 
improved employer/employee relationships which 
allow employees to participate in decision making. 
It is accepted that a majority of employees affected 
by a change must genuinely agree with the change. 

(4) The enterprise bargaining/implementation group will pro- 
vide a report to Council and Unions every three (3) months on 
the implementation of this Agreement. 

15.—SETTLEMENT OF DISPUTES 
To ensure the success of the Agreement the parties agree to 

use Clause 31.—Board of Reference of the Building Trades 
Award 1968, and Clause 11 of Schedule (b) of the Municipal 
Employees (WA) Award (1982) to deal with any disputes which 
arise during the Agreement, provided that Clause B(iii)b of 
the Municipal Employees (WA) Award (1982) shall require a 
response within ten working days. 

16.—NO EXTRA CLAIMS 
It is agreed that for the term of this Agreement the Unions 

will not pursue any extra claims, award or overaward, which 
are inconsistent with the State or Federal wage case decisions, 
or seek to apply any wage case decision. 

17.—ENTERPRISE BARGAINING PAYMENT 
(SALARIES AND WAGES) 

(1) On certification of this Agreement all full time employ- 
ees will receive an additional payment of twenty (20) dollars 
per week, effective from the first pay period commencing on 
or after the date of certification inclusive of the second safety 
net increase of eight dollars. 

(2) As of the first pay period commencing on or after 1 Janu- 
ary 1996 all full time employees will receive a further pay- 
ment of five (5) dollars per week upon successful 
demonstration that all City of Bunbury local work area ar- 
rangements have been identified and that development of a 
minimum of four (4) of the eight (8) core agreed issues re- 
quired as part of each local work area arrangement is able to 
be demonstrated to the satisfaction of the implementation com- 
mittee. 

The endorsement by Council of a code of practice as set out 
in subclause (13) of Clause 13.—Specific Measures To Im- 
prove Productivity, and Business Plan Development under 
subclause (8) of Clause 13.—Specific Measures To Improve 
Productivity of this Agreement, be demonstrated. 

(3) As of the first pay period commencing on or after 1 July 
1996 all full time employees will receive a further payment 
per week of twelve dollars and fifty cents ($12.50) or 2.0% of 
the annual salary divided by 52 whichever is greater upon 
demonstration to the implementation committee that all City 
of Bunbury local work area arrangements are fully developed. 

Local work area arrangements will be required to be devel- 
oped such that they will support the existing umbrella organi- 
sation objectives as set out in subclause (1) of Clause 
13.—Specific Measures To Improve Productivity, of this 
Agreement, and be in a form whereby certification under the 
relevant awards may occur. Supporting the justification for 
the third payment to employees, relevant performance indica- 
tors applicable to and developed within each local work area 
arrangement will be required to be ready for application. 

(4) As of the first pay period commencing on or after 1 July 
1997 all full time employees will receive a further fourth pay- 
ment per week of twelve dollars and fifty cents ($12.50) or 
2.5% of the annual salary divided by 52 whichever is greater 
upon demonstration to the implementation committee that im- 
plementation of issues developed under each local work area 
arrangement has commenced. 

A six monthly status report on each local work area arrange- 
ment performance indicators in place as of 1 July 1996 will 
also be presented to the satisfaction of the implementation 
committee. 
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(5) Any other employees, other than those mentioned in 
subciause (1) of this clause, but covered by the stated Awards 
will receive increases in accordance with subclauses (1), (2), 
(3) and (4) of this clause, on a pro-rata basis, based on the 
number of hours worked. 

(6) Any payment negotiated through this Agreement will 
not be absorbed by any overaward payments currently in place 
as a result of recent position description reviews to staff cov- 
ered under the Local Government Officers Award (WA) 1988 
and Municipal Employees (WA) Award 1982. 

(7) It is agreed that the above increases absorb the third 
eight dollar safety net adjustment which is available under the 
current wage fixing principles. 

(8) The wage increases are prescribed in Appendix A—City 
Of Bunbury Wages Schedule of this Agreement and apply to 
the relevant classification as at the date of certification of this 
Agreement. 

18.—COMMITMENT 
This Agreement shaU not operate to cause any employee to 

suffer a reduction in ordinary time earnings or to depart from 
the Commission's standards in regard to hours of work, an- 
nual leave with pay or long service leave with pay. 

19.—RENEWAL OF AGREEMENT 
(1) The parties agree to commence negotiations on a new 

agreement no later than six (6) months prior to the termina- 
tion date of this Agreement. 

(2) During this six month deliberation period, the parties 
will meet in order to seek agreement/resolution of any issues. 

(3) In the event that the Agreement is not re-negotiated or 
replaced this Agreement will remain in place. 

APPENDIX A—CITY OF BUNBURY WAGES 
SCHEDULE 
Award On 1 January 1 July 1 January 

Ratification 1996 1996 1997 
BUILDING TOADES S $ S $ S BUILDING TRADES 
Tradesmen 
Bricklayers, Stoneworkers 
Plasterers 
Carpenter Joiner 
Joiner—Assembler A 
Joiner—Assembler B 
Plumber 
Plumber—Registered 
Painter, Glazier, Signwriter 
Builders' Labourers 

435.00 455.00 
436.90 456.90 
439.90 459.90 
399.70 419.70 
385.80 405.80 
439.90 459.90 
449.10 469.10 

460.00 472.50 485.0) 
461.90 474.40 486.90 
464.90 477.40 489.90 
424.70 437.20 449.70 
410.80 423.30 435.80 
464.90 477.40 489.90 
474.10 486.60 499.10 

Group 1 406.70 426.70 431.70 444.20 456.70 
Group 2 391.40 411.40 416.40 428.90 441.40 
Groups 380.00 400.00 405.00 417.50 430.00 
Group 4 354.10 374.10 379.10 391.60 404.10 
METAL TRADES 
Level C14 341.40 353.40 358.40 370.90 383.40 
Level C13 358.10 370.10 375.10 387.60 400.10 
Level C12 380.60 392.60 397.60 410.10 422.60 
Level Cll 401.50 413.50 418.50 431.00 443.50 
Level C10 433.20 445.20 450.20 462.70 475.20 
LevelC9 454.10 466.10 471.10 483.60 496.10 
LevelCS 474.90 486.90 491.90 504.40 517.01 
Level C7 495.80 507.80 512.80 525.30 538.43 
Level C6 537.50 549.50 554.50 567.00 581.17 
LevelCS 558.40 570.40 575.40 587.90 602.60 

APPENDIX B—SIGNATORIES 
For and on behalf of the City of Bunbury 
(signed)  Dated 7/7/95 
Gary P Brennan 
CITY MANAGER/TOWN CLERK 

Metals and Engineering Workers' 
Union—Western Australian Branch 

Australian Electrical, Electronics, 
Foundry and Engineering Union 
Western Australian Branch 

Dated 19/7/95 

Dated 13/7/95 

Dated 11/7/95 
The Construction, Mining, Energy, 
Timberyards, Sawmills Woodworkers 
Union of Australia—Western 
Australian Branch 

TEAMS 
No. AG 92 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
CSR Gyprock Bradford Ltd (WA). 

No. AG 92 of 1995. 
CSR Gyprock Bradford Ltd (WA) Enterprise Agreement 

1995. 
COMMISSIONER P. E. SCOTT . 

6 September 1995. 
Order. 

HAVING heard Mr N Ellery on behalf of the Applicant and 
Mr A Tomlinson on behalf of the Respondent, now therefore 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, and by consent, hereby 
orders— 

THAT the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with effect 
from the beginning of the first pay period commencing 
on or after the 10th day of April 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement shall be known as the "CSR Gyprock Brad- 

ford Ltd (WA) Enterprise Agreement, 1995" Winning With 
Teams. 

2.—ARRANGEMENT 
This Agreement is arranged as follows: 

1. Title 
2. Arrangement 
3. Application 
4. Parties Bound 
5. Date of Operation—Review and Renewal 
6. Relationship to Parent Awards 
7. Federal and State Wage Principles 
8. Single Bargaining Unit 
9. Communication of the Agreement 

10. Shared Vision For CSR Gyprock Bradford Ltd (WA) 
11. Objectives 
12. Workplace Change 
13. The Issues 
14. Team Development 
15. Key Performance Indicators 
16. Occupational Health and Safety 
17. Equal Employment Opportunity 
18. Ethics 
19. Consultative Mechanisms For The Implementation 

of Initiatives 
20. Communication 
21. Training 
22. Family Responsibilities 
23. Dispute Resolution Process 
24. Rationale For Payments 
25. Timetable For Payments 
26. Implementation of the Enterprise Agreement 

Schedule 1—Wage Rates 1995/96 

3.—APPLICATION 
This Agreement shall apply to employees of CSR Gyprock 

Bradford Ltd (WA), 21 Sheffield Street, Wclshpool, organisa- 
tion of employees set out below and all persons who are mem- 



bers or are eligible to be members of the organisations set out 
in Clause 4.—Parties Bound of this Agreement. 

4.—PARTIES BOUND 
The parties to this Agreement are: 

(1) CSR Gyprock Bradford Ltd (WA); 
(2) and all persons employed by CSR Gyprock Brad- 

ford Ltd (WA) who are members of or are eligible to 
be members of the following organisations of em- 
ployees: 

(a) The Australian Liquor, Hospitality and Mis- 
cellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch; 

(b) Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian 
Branch. 

5.—DATE OF OPERATION—REVIEW AND RENEWAL 
(1) This Agreement shall operate from the beginning of the 

first pay period to commence on or after 10 April 1995 and 
shall remain in force until 10 April 1997. The period being 
two (2) years. 

(2) The parties will review this Agreement six months prior 
to the date of expiration as to the renewal or replacement of 
the Agreement recognising this process has been a joint learn- 
ing experience for all parties and stakeholders. 

(3) The parties will monitor the progress of the Agreement 
during the term of the Agreement with the view of improving 
future Agreements. 

(4) Pay quantums achieved as a result of this Agreement 
will remain and form the new base pay rates for future Agree- 
ments or continue to apply in the absence of a further Agree- 
ment. 

6.—RELATIONSHIP TO PARENT AWARDS 
This Agreement shall be read and interpreted wholly in con- 

junction with the following Awards: 
(1) Building Materials Manufacture (CSR Ltd— 

Welshpool Works) Award, 1982 (Award No. A 10 
of 1982); 

(2) Transport Workers' (General) Award No. lOof 1961. 
This Agreement will override the above Awards to the ex- 

tent of any inconsistencies. 

7.—FEDERAL AND STATE WAGE PRINCIPLES 
(1) It is a condition of this Agreement that there shall be no 

further wage increases for its life except where consistent with 
a National or State Wage Case decision. 

(2) The parties to the Agreement shall be bound by the terms 
of the Agreement for its duration. 

(3) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings or to cause 
a departure from the standards of the Australian Industrial 
Relations Commission in regard to hours of work, annual leave 
with pay or long service leave with pay. 

(4) The parties to this Agreement shall oppose any applica- 
tions by other parties to be joined to this Enterprise Agree- 
ment. 

8.—SINGLE BARGAINING UNIT 
(1) The organisations of employees covered by this Agree- 

ment have, together with CSR Gyprock Bradford Ltd (WA) 
and employees formed a Single Bargaining Unit (SBU). 

(2) The SBU has held negotiations with CSR Gyprock Brad- 
ford Ltd (WA) and reached full agreement on the terms of this 
Agreement. 

(3) This Agreement has been presented to employees of CSR 
Gyprock Bradford Ltd (WA) who have endorsed it. 

9.—COMMUNICATION OF THE AGREEMENT 
In order to achieve this Agreement employees of CSR 

Gyprock Bradford Ltd (WA) have been involved in the proc- 
ess through regular: 

° consultative meetings; 
• awareness sessions; 
• briefings; 
• dissemination of information. 

Feedback was encouraged to give employees input and own- 
ership in the process. This resulted in employees voting in 
support of the Agreement. 

10.—SHARED VISION FOR CSR GYPROCK 
BRADFORD LTD (WA) 

(1) It is our vision to be the number one provider of total 
internal fashion design, comfort and energy solutions for the 
domestic and commercial / industrial building industries. 

(2) The parties agree that this Agreement will operate to 
improve the business performance of CSR Gyprock Bradford 
Ltd (WA) and to enable movement towards die realisation of 
our vision so that all employees' contributions can be recog- 
nised and rewarded. 

11.—OBJECTIVES 
All patties are committed to improving the performance of 

CSR Gyprock Bradford Ltd (WA) where sustainable produc- 
tivity improvements will make it a world leader in the produc- 
tion of Gyprock and insulation. This Agreement is the catalyst 
for improvements through the concepts of "continuous im- 
provement", "teams" and "employee empowerment". 
Tie objectives of this Agreement are: 

(1) Develop an organisational culture that encourages 
and embraces the concept of continuous learning 
through employee empowerment. 

(2) Involve all employees in the "Building In Quality" 
(BIQ) program through learning programs to fur- 
ther their knowledge and understanding of the con- 
cepts and tools of Quality. 

(3) Provide a high quality of work life for all employ- 
ees. 

(4) Guarantee job security by maintaining / increasing 
market share. 

(5) Develop a learning organisation based on the team 
concept. 

(6) To encourage employees to be innovative in a con- 
sultative and participative environment. 

(7) Create the concept of "one work force" where eve- 
ryone feels they are a partner in the company and 
proud to work here. The intent of the term "one work 
force" is to provide employees with career and de- 
velopment opportunities and remove the barriers for 
progression for wages employees. 

(8) Improve and maximise consultative arrangements 
with the objective of developing and building a high 
level of "trust" amongst all employees. 

(9) Develop an organisation where everyone would like 
to work. 

(10) Share financial rewards with all employees based 
on sustainable improvements in productive perform- 
ance. 

12.—WORKPLACE CHANGE 
The parties agree that current work systems and organisa- 

tion structures will not limit the investigation and implemen- 
tation of agreed changes by the parties. Where proposed 
changes impact on the award/s, separate applications may be 
made to the Industrial Relations Commission. 

13.—THE ISSUES 
(1) Flexible Work Arrangements 

(a) During the life of this Agreement the parties will 
examine hours of work and make recommendations 
to current work arrangements. All changes must be 
agreed to by the parties prior to implementation. 

(b) Any proposed changes to work arrangements must 
suit the needs of the industry and the needs of the 
employee and should be documented and form part 
of this Agreement. 

(c) The parties will work together to resolve issues re- 
lating to proposed new work arrangements, but in 
the event of no agreement the matter may be referred 
to the "Dispute Resolution Process" (Clause 23.— 
Dispute Resolution Process of this Agreement) ex- 
cept that stage 5 where there is referral to the 
Industrial Relations Commission shall not apply to 



workplace change initiatives. Outcomes should be 
by agreement and not by arbitration in respect to new 
work arrangements. 

(2) Rostering Arrangements 
Work teams will have input to "work rosters" with a view of 

empowering future teams to plan their own roster arrange- 
ments to meet their customers' needs. 

(3) Payment Classification System 
(a) The parties agree to review the payment classifica- 

tion system with the intent of establishing an agreed 
system that is more closely aligned to the needs of 
both the employees and CSR Gyprock Bradford Ltd 
(WA). 

(b) The objectives of the system are to maintain pay 
relativities and also reward employees for skills 
gained and applied to their work. 

(c) Both CSR Gyprock Bradford Ltd (WA) and employ- 
ees will be equally involved in the payment classifi- 
cation system review. All changes must be agreed to 
by the parties, and if implemented will form part of 
this Agreement. 

(4) Work Organisation—Relief Arrangements 
The responsibility of organising how the work is done will 

be that of the Teams. The responsibility and challenge put to 
Teams is to find suitable ways of covering for their own relief 
whilst employees are either on short breaks (morning tea, af- 
ternoon tea, lunch, dinner, meetings etc) or on extended leave 
(training, RDO's, holidays etc). This will apply to all areas of 
CSR Gyprock Bradford Ltd (WA) (Plastermill, Cornice Plant, 
Gyprock Plant, Gyprock Warehouse, Bradford Warehouse and 
Bradford Production). Management will provide the neces- 
sary consultation and support to all Teams. 

(5) Jury Service 
Employees on jury service will be paid by CSR Gyprock 

Bradford Ltd (WA) the balance of normal/average wages after 
payment has been made to the employee by the Crown Law 
Department for that period whilst on jury service. 

(6) Fortnightly Pays 
It is agreed that a working party of management, employees 

and unions be set up to look at the implementation of an agreed 
system where wages may be paid fortnightly by Electronic 
Fund Transfer to a nominated bank account/s. A three month 
trial period will be reviewed by the Joint Steering Committee. 

(7) Warehouse Rationalisation 
Warehouse product handlers currently making up job lots 

of Gyprock sheets will in addition load accessories such as 
jointing cements and accessories onto job lots. This will im- 
prove customer service by reducing turn around time. CSR 
Gyprock Bradford Ltd (WA) will offer its customers a single 
point pick up for both plasterboard and insulation products. 
To this end insulation products to be picked up in conjunction 
with plasterboard products will be prepared in advance and 
presented at the plasterboard dispatch area for customer pick 
up at a single point. Procedures to effectively accomplish this 
will be developed by personnel from the plasterboard and in- 
sulation warehouses. 

14.—TEAM DEVELOPMENT 
(1) The parties to this Agreement are committed to chang- 

ing the organisation of work through the development of a 
more dynamic and responsive empowered organisation struc- 
ture based upon teams which encourage employees to con- 
tribute to the organisation's performance. 

(2) Employees will be given ownership of their work place 
by allowing them more scope in decision making, and involve- 
ment in planning, in relation to their work and the way it is 
carried out. 

(3) Benefits of teams: 
(a) Teams develop a broader range of tasks and skills; 
(b) Teams provide greater flexibility and adaptability; 
(c) The quality of products and services increases; 
(d) Teams require less supervision; 
(e) Fewer, simpler job classifications; 
(f) Faster response to technological change; 

(g) Better response to new worker values; 
(h) Teams attract and retain the best people (employee 

retention rates increase); 
(i) Work flow improves. 

(4) Joint Strategy 
An agreed joint strategy will be developed by the parties on 

"Teams at CSR Gyprock Bradford Ltd (WA)" which will out- 
line the process and the roles and responsibilities of the par- 
ties and all other stakeholders for the development and 
implementation of teams. 

(5) Developing Teams 
The parties are committed to jointly establishing teams at 

CSR Gyprock Bradford Ltd (WA). The establishment of a joint 
steering committee comprising of management, employees and 
union/s will be established to oversee the process. The single 
bargaining unit will become the joint steering committee. A 
design team will also be established comprising of 
stakeholders. The joint steering committee will be responsi- 
ble for setting up the design team and its terms of reference. 
An independent facilitator will be selected by the parties to 
provide support, and ensure the integration and implementa- 
tion of initiatives. 

15.—KEY PERFORMANCE INDICATORS 
(1) The parties agree that work teams will identify their key 

process/es and will identify and develop key performance in- 
dicators (KPI's) against those processes to improve perform- 
ance. The KPI's will be identified, monitored and evaluated 
by the teams with the main focus being on improving per- 
formance through measurement and learning. 

NOTE: This process will not be used to check or monitor 
individual performance. 

(2) The Joint Steering Committee will oversee the estab- 
lishment and implementation of key performance indicators 
at CSR Gyprock Bradford Ltd (WA) and will establish ge- 
neric guidelines subsequent to the signing of this Agreement 
that teams will apply when establishing their own KPI's. 

(3) It is recognised that appropriate training must be pro- 
vided to teams and facilitators in order to achieve agreed tar- 
gets. All parties are committed to supporting this process by 
providing the necessary resources. 

(4) It is the intent of this Agreement that effective team KPI's 
may ultimately be used as measurement of team performance 
against key operating processes for the purpose of appropri- 
ate reward incentives. 

16.—OCCUPATIONAL HEALTH AND SAFETY 
A safe working environment will impact positively on mo- 

rale and ultimately on the organisation's performance. In rec- 
ognition of this the employer undertakes to: 

(1) Provide and maintain work places, plant and sys- 
tems of work such that employees are not exposed 
to hazards. 

(2) Inform, instruct, train and supervise employees ac- 
cordingly. 

(3) Provide and maintain agreed and appropriate per- 
sonal protective equipment and material where it is 
otherwise not possible to protect employees from 
hazards. 

(4) Co-operate with the union nomination and election 
of, and consult and co-operate with, health and safety 
representations and with other employees regarding 
occupational health and safety matters. 

(5) In consultation with employees and their representa- 
tives, establish an occupational health and safety 
policy which enunciates the employer's duty of care, 
that of employees and contractors, and establishes 
agreed procedures for consultation, monitoring, re- 
porting and recording, rehabilitation, and resolution 
of issues with those parties. 

(6) Accept the right of employees to refuse work which 
in their opinion will expose them or any other per- 
son to risk of serious injury or harm to health, and 
accept the right of health and safety representatives 
to evaluate such risk and advise employees of their 
right to refuse such unsafe work. 



(7) Allow occupational health and safety representatives 
to attend up to ten (10) days occupational health and 
safety training with no loss of pay. 

17.—EQUAL EMPLOYMENT OPPORTUNITY 
The parties to this Agreement are committed to the princi- 

ples of equal employment opportunity for all employees at 
CSR Gyprock Bradford Ltd (WA). 

18.—ETHICS 
(1) An ethical environment encourages positive behaviours 

based on the following ethical principles: 
(a) Promoting well being; 
(b) To treat people fairly and not to discriminate against 

individuals; 
(c) To respect people's rights and dignity. ^ 

(2) CSR Gyprock Bradford Ltd (WA) supports and encour- 
ages employees to practice the above principles but also en- 
courages its employees for the well being and success of the 
organisation to adhere to the following: 

(a) Be honest with all business dealings; 
(b) Respect the need for discretion with regard to sensi- 

tive information in relation to both product and per- 
sonnel; 

(c) Respect intellectual property and organisational com- 
mercial rights; 

(d) To avoid any conflict of interest through declara- 
tion; 

(e) Not to misuse information, resources or equipment. 

19.—CONSULTATIVE MECHANISM FOR THE 
IMPLEMENTATION OF INITIATIVES 

The parties are committed to working together to improve 
business performance and the working environment at CSR 
Gyprock Bradford Ltd (WA). Consultation in the context of 
this Agreement is about hearing and exchanging information 
to achieve the objectives of this Agreement, and relevant con- 
sultation is to the business as a whole. Employee involvement 
is critical to the success at CSR Gyprock Bradford Ltd (WA). 
The consultative committee will be established comprising an 
agreed number of work place and management representa- 
tives including the Union. 

20.—COMMUNICATION 
It is the objective of the parties to communicate effectively, 

to eliminate the fear, anxiety and stress that may be caused by 
change. Focussing on working together to create a happy and 
safe working environment will inevitably contribute to a suc- 
cessful and productive organisation. Communication will be 
"two way" with feedback and understanding. Everyone will 
be encouraged to have their say in an open and democratic 
environment. We will not agree on everything but will respect 
each others opinions, and work together to resolve conflict. 

21.—TRAINING 
The parties to this Agreement recognise that in order to in- 

crease the efficiency productivity of die enterprise a commit- 
ment to training and skill development is required. 
Accordingly, the parties commit themselves to: 

• developing a more highly skilled and flexible work 
force; 

0 providing employees with career opportunities 
through appropriate training to acquire additional 
skills; 

• ensuring better paid and more satisfying jobs for em- 
ployees; 

• removing barriers to the utilisation of skills acquired. 
NOTE: Training will be conducted in paid time. 

22.—FAMILY RESPONSIBILITIES 
At CSR Gyprock Bradford Ltd (WA) we recognise our em- 

ployees have family responsibilities. We also recognise the 
contribution made by the family. As a caring organisation we 
will work together with our employees when faced with fam- 
ily responsibilities respecting total confidentiality. By dem- 
onstrating our commitment to the well being of our employees 
and their families we will hopefully earn their trust, respect 
and commitment in the long term. 

23.—DISPUTE RESOLUTION PROCESS 
All parties agree to use the disputes—settling procedure as 

outlined below: 
Stage 1 
The employee should contact their team leader and attempt 

to settle the matter at that level. 
Stage 2 
If the matter is not resolved at Stage 1, the matter will be 

further discussed between the affected employee, the union 
delegate and the team leader and/or manager of the relevant 
section or department. 

Stage 3 
If the matter is not resolved at Stage 2, the union organiser 

and union delegate shall discuss the matter with the manager 
and may refer the matter to the Joint Steering Committee. 

Stage 4 
If the matter is not settled at Stage 3, the state secretary of 

the Union will be advised. If he or she considers it necessary 
additional assistance will be provided to settle the matter. The 
Company may notify and/or involve its industrial relations 
department at this stage. 

Stage 5 
If Stage 4 is unsuccessful it is agreed the matter will be 

referred to the Western Australian Industrial Relations Com- 
mission for conciliation or arbitration. 

(a) The process contained in Stages 1, 2, 3 and 4 above 
shall be completed within seven working days to 
prevent escalation of the dispute. 

(b) There shall be the opportunity for any party to raise 
the issue to a higher stage at any time. 

(c) Without prejudice to either party and except where a 
bona fide health and safety issue is involved work 
shall continue while matters in dispute are being dealt 
with in accordance with these procedures. 

(d) Both parties, subject to their right of appeal, agree 
to abide by the Western Australian Industrial Rela- 
tions Commission decision. 

24.—RATIONALE FOR PAYMENTS 
(1) It is agreed that no employee will be penalised in total 

wages for improvements made as a result of this Agreement. 
(2) It is the intent of this Agreement that changes to work 

arrangements should eventually result in opportunities for em- 
ployees to realise direct rewards for improvements made to 
the benefit of the business. 

(3) It is agreed that teams will be offered the opportunity to 
manage overtime against production output/improvements for 
review periods of six months. Minimum overtime projections 
will be based on the previous six months with consultation at 
the end of each review period. 

(4) All parties agree to the continuation of these arrange- 
ments for each six month period. 

(5) It is the intent of this Agreement to begin the approach 
of rewarding employees for skills, effort and output rather than 
only time spent at work. 

25.—TIMETABLE FOR PAYMENTS 
(1) The base payment for this Agreement will be 10%, paid 

incrementally over the term of the Agreement, linked directly 
to the achievement of milestones. 

(2) It is agreed that wage rates set out in Schedule 1—Wage 
Rates 1995/96 of this Agreement payable to all employees 
shall be increased by 6% from the date of registration of this 
agreement by the Western Australian Industrial Relations 
Commission. Subsequent increases shall be as follows: 

STAGE 1 
2% for the establishment of teams and the identification of 

key work processes for each team. 
STAGE2 
2% for the identification, development and commencement 

of the monitoring of KPI's for all teams. 
or 
In the event of Stages 1 and 2 having not been achieved the 

balance due will be paid no later than 12 months after the 



initial payment of 6%. The intent of this arrangement is to 
encourage co-operation in the establishment of teams with the 
view of the principle of "getting it right the first time". 

NOTE: The establishment of teams will be in accordance 
with the framework agreed to by the Steering Committee. 
These payments are not time dependant. 

26.—IMPLEMENTATION OF THE ENTERPRISE 
AGREEMENT 

Implementation of this Agreement will be monitored by the 
Steering Committee. The parties commit to ensure that the 
intent of this enterprise agreement is realised in the life of the 
Agreement. 

Peter Barnes 
General Manager 
CSR Gyprock Bradford Ltd (WA) 

Helen Creed 
Secretary 
The Australian Liquor, Hospitahty and Miscellaneous Work- 

ers Union, Miscellaneous Workers Division, Western Austral- 
ian Branch 

Jim McGiveron 
Secretary 
Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 
Members of the CSR Gyprock Bradford Ltd (WA) Single 

Bargaining Unit 

AGREEMENT 
No. AG 173 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch. 

Direct Engineering Services Pty Ltd. 
(No. AG 173 of 1995) 

Direct Engineering Services (Burrup Peninsula) Enterprise 
Bargaining Agreement. 

COMMISSIONER A.R. BEECH. 
28 September 1995. 

Order. 
HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Direct Engineering Services (Burrup Penin- 
sula) Enterprise Bargaining Agreement be registered as 
an industrial agreement in accordance with the following 
Schedule on and from the 20th day of September 1995. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

SCHEDULE 1—WAGE RATES 1995/96 
Building Materials Manufacture 

(CSR Ltd—Welshpool Works) Award, 1982 
(Award No. A 10 of 1982); 

Wage Group Column 1 Column 2 Column 3 Column 4 
Current 6% Increase 2% Increase 2% Increase 

Shift Boss 539.70 572.10 583.50 595.20 
1 448.25 475.15 484.65 494.35 
2 438.80 465.15 474.45 483.90 
3 429.45 455.20 464.30 473.60 
4 424.50 450.00 459.00 468.20 
5 417.60 442.65 451.50 460.55 
6 414.85 439.75 448.55 457.50 
7 407.70 432.15 440.80 449.62 
8 403.60 427.80 436.35 445.10 

Wage Group Column 1 Column 2 Column 3 Column 4 
Grade Current 6% Increase 2% Increase 2% Increase 

1 377.25 399.90 407.90 416.00 
2 393.30 416.90 425.20 433.80 
3 401.40 425.50 434.00 442.70 
4 414.86 439.75 448.50 457.50 
5 421.50 446.80 455.70 464.80 
6 429.50 455.30 464.40 473.70 
7 437.60 463.90 473.20 482.60 
8 457.60 485.00 494.80 504.70 
9 469.70 497.90 507.80 518.00 
10 489.70 519.10 529.50 540.10 

Column 1 refers to the rates of pay from February 1994. 
Column 2 refers to new rates of pay upon ratification of this 

Agreement by the Western Australian Industrial Relations 
Commission. 

Column 3 refers to Stage 1 of subclause (2) of Clause 25.— 
Timetable for Payment. 

Column 4 refers to Stage 2 of subclause (2) of Clause 25.— 
Timetable for Payment. 

The rates of pay in Column 4 shall be paid no later than 10 
April 1996. 

Schedule. 

This agreement shall be known as the Direct Engineering 
Services (Burrup Peninsula) Enterprise Bargaining Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Relationship to Award/Order 
5. Parties Bound 
6. Date and Period of Operation 
7. Single Bargaining Unit 
8. State Standards 
9. Resolution of Disputes 

10. Wages 
11. Hours of Work 
12. Overtime 
13. Annual Leave 
14. Special Leave 
15. Annual Leave Travel Assistance 
16. Signatories to Agreement 

3.—AREA AND SCOPE 
This agreement shall apply to Direct Engineering Services 

Pty Ltd with respect to all employees employed by the company 
on the Burrup Peninsula in die north west area of the state of 
Western Australia. 

4.—RELATIONSHIP TO AWARD/ORDER 
This agreement shall be read and interpreted wholly in 

conjunction with the Metal Trades (General) Award 1966 No. 
13 of 1965 and the Mechanical and Electrical Contractors 
(North West Shelf Project—Burrup Peninsula) Maintenance 
Work Order No. 600 of 1995. 

5.—PARTIES BOUND 
(1) The parties to this agreement are: 

(a) Direct Engineering Services Pty Ltd (the company). 
(b) Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western 
Australian Branch (the union). 

(c) Employees of the company employed in classifica- 
tions covered by the union. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2735 

6.—DATE AND PERIOD OF OPERATION 
(1) This agreement shall operate for a period of one year 

from the 21st August 1995. 
(2) Consistent with the term of this agreement, initiatives to 

renew it will commence between the parties three months prior 
to its expiration. 

7.—SINGLE BARGAINING UNIT 
(1) The union and employees covered by this agreement 

have formed a single bargaining unit in accordance with the 
requirements of the Western Australian State Wage Case 
decision in January 1992. 

(2) Negotiations have taken place and the single bargaining 
unit has reached full agreement on the terms of this agreement. 

(3) The single bargaining unit shall be given all relevant 
information to enable the continuing improvement programme 
to be effectively monitored. 

8.—STATE STANDARDS 
This agreement shall not operate to cause any employee to 

suffer a reduction in ordinary time earnings, or state standards 
set by the Western Australian Industrial Relations Commission 
for hours of work, annual leave or long service leave. 

9.—RESOLUTION OF DISPUTES 
(1) The objective of this procedure is to promote the 

resolution of disputes by measures based on consultation, co- 
operation and discussion to avoid interruption to the 
performance of work and the consequential loss of production 
and wages. 
Step 1: The matter of possible dispute shall be discussed 

between the employees concerned and the immedi- 
ate supervisor. If not resolved within one day, Step 2 
shall be followed. 

Step 2: Discussions involving the employees concerned, the 
shop steward and the company representative. If the 
matter remains unresolved after one day Step 3 shall 
be initiated. 

Step 3: Discussions shall next involve representatives of the 
union and the company representative. If the issue 
remains unresolved after two days Step 4 shall be 
undertaken. 

Step 4: Discussions with the union official and senior man- 
agement representatives. If the matter is still not re- 
solved within three working days proceed to Step 5. 

Step 5: The parties may jointly or individually refer the 
matter to the Western Australian Industrial Relations 
Commission for arbitration. 

(2) In order to allow for the peaceful resolution of grievances, 
the parties shall be committed to avoiding stoppages of work, 
lock-outs, or any other bans or limitations on die performance 
of work while the procedures of resolution and conciliation 
are in progress. 

10.—WAGES 
In addition to the rates and allowances prescribed in the 

relevant award/order, an increase of 4% on the all-purpose 
rate as at 21st August 1995 shall be paid to all employees 
covered by this agreement. 

11.—HOURS OF WORK 
(1) Ordinary hours of work will be 38 per week, carried out 

between 6.00am and 6.00pm Monday to Friday inclusive. 
(2) Flexibility to vary starting and finishing times each day 

may be required on specific occasions to suit the requirements 
of customers and, by arrangement between the employer and 
the employees, such flexibility may be extended. 

(3) Time worked outside of ordinary hours will be paid at 
penalty rates as prescribed by the relevant award/order. 

12.—OVERTIME 
(1) Overtime may be accrued as time off in lieu, to a 

maximum of 38 hours per year, or taken as paid leave. 
(2) Each employee shall be available for the call-out roster. 
(3) An employee on call shall be paid $150.00 per week and 

overtime for the time worked, payment for which shall be not 
less than one hour. 

13.—ANNUAL LEAVE 
(1) All annual leave entitlements shall generally be taken in 

the year they fall due. 
(2) A maximum of ten days of accrued annual leave may be 

carried over and added to the next entitlement. 

14.—SPECIAL LEAVE 
Leave without pay may be considered for extra special 

purposes, but only to a maximum of 38 hours per year. 

15.—ANNUAL LEAVE TRAVEL ASSISTANCE 
(1) On completion of 12 months of continuous service, 

current employees shall be entitled to return economy air fares 
to Perth per year for two adults and two children. 

(2) From the 21st August 1995 all new employees shall be 
entitled to two return adult economy air fares to Perth each 
year after 12 months of service. 

(3) A minimum period of three days' leave must be taken 
when applying for travel assistance. 

(4) (a) If so requested an employee shall receive payment 
in full but must make a declaration that the travel 
assistance will be used for bona fide travel, 

(b) Within seven days of returning from leave employ- 
ees must complete another declaration stating that 
the travel assistance was used for bona fide travel 
otherwise PAYE tax shall be deducted on the amount 
paid. 

16.—SIGNATORIES TO AGREEMENT 
Signed for and on behalf of Direct Engineering Services 
Pty Ltd 
L. Henny 
2/8/95 
Signed for and on behalf of Metals and Engineering Workers' 
Union—Western Australian Branch 
J. Sharp-Collett 
„/../95. 

DIRECT ENGINEERING SERVICES (NORTH WEST 
AIM CONDITIONING) ENTERPRISE BARGAINING 

AGREEMENT 
No. AG 146 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 

Branch 
and 

Direct Engineering Services Pty Ltd. 
No. AG 146 of 1995. 

Direct Engineering Services (North West Air Conditioning) 
Enterprise Bargaining Agreement. 
COMMISSIONER A.R. BEECH. 

28 September 1995. 
Order. 

HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Direct Engineering Services (North West Air 
Conditioning) Enterprise Bargaining Agreement be reg- 
istered as an industrial agreement in accordance with the 
following Schedule on and from the 20th September 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 
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Schedule. 
1.—TITLE 

This agreement shall be known as the Direct Engineering 
Services (North West Air Conditioning) Enterprise Bargain- 
ing Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Relationship to Award/Order 
5. Parties Bound 
6. Date and Period of Operation 
7. Disability Allowance 
8. Dispute Resolution 
9. Wages 

10. Hours of Work 
11. Overtime 
12. Annual Leave 
13. Special Leave 
14. Annual Leave Travel Assistance 
15. Housing Assistance 
16. Travelling on Engagement and Termination 
17. Signatories to Agreement 

3.—AREA AND SCOPE 
This agreement shall apply to Direct Engineering Services 

Pty Ltd in respect to all employees employed by the company 
north of the 26th parallel of south latitude in the state of West- 
ern Australia, with the exception of employees of Woodside 
Offshore Petroleum Pty Ltd employed on the Burrup Penin- 
sula. 

4.—RELATIONSHIP TO AWARD/ORDER 
This agreement shall be read and interpreted wholly in con- 

junction with the Metal Trades (General) Award 1966 No. 13 
of 1965, the Air Conditioning and Refrigeration Industry (Con- 
struction and Servicing) Award No. 10 of 1979 and the Air 
Conditioning and Services (North West) Order 1985 No. C449 
of 1985. In the event of any inconsistency the conditions pre- 
scribed in this agreement shall prevail. 

5.—PARTIES BOUND 
(1) The parties to this agreement are: 

(a) Direct Engineering Services Pty Ltd (the company). 
(b) Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western 
Australian Branch (the union). 

(c) Employees of the company employed in classifica- 
tions covered by the union. 

6.—DATE AND PERIOD OF OPERATION 
(1) This agreement shall operate for a period of two years 

from the 21st August 1995. 
(2) Consistent with the term of this agreement, initiatives to 

renew it will commence between the parties three months prior 
to its expiration. 

7.—DISABILITY ALLOWANCE 
(1) An allowance of 61 cents per each hour worked shall be 

paid to tradespersons and tradesperson's assistants. 
(2) An apprentice, in the first two years of experience, shall 

be paid one half of the allowance and thereafter the full allow- 
ance. 

8.—DISPUTE RESOLUTION 
(1) The objective of this procedure is to promote the resolu- 

tion of disputes by measures based on consultation, co-opera- 
tion and discussion to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

Step 1: Discussions between the employees concerned 
and the immediate supervisor. If not resolved 
within a reasonable period of time, Step 2 shall 
be taken. 

Step 2: Discussions involving the employees concerned, 
the shop steward and the company representa- 
tive. If not resolved within a reasonable period 
of time. Step 3 shall be followed. 

Step 3: Discussions involving representatives of the 
union and the company representative. If not 
resolved within a reasonable period of time, pro- 
ceed to Step 4. 

Step 4: Discussions involving a union official and sen- 
ior management representatives. If not resolved 
within a reasonable period of time, move to Step 
5. 

Step 5: At any stage of this process the parties may, 
jointly or individually, refer the matter to the 
Western Australian Industrial Relations Commis- 
sion for resolution. 

(2) In order to allow for the peaceful resolution of griev- 
ances, the parties shall be committed to avoiding stoppages of 
work, lock-outs, or any other bans or limitations on the per- 
formance of work while the procedures of resolution and con- 
ciliation are in progress. 

9.—WAGES 
(1) In addition to the rates and allowances prescribed in the 

award and the order an increase of 4% on the all-purpose rate 
at the 21st August 1995 shall be paid to all employees cov- 
ered by this agreement. 

(2) The wage rates for employees covered by this agree- 
ment shall be further increased by 4% twelve months after 
ratification of this agreement by the Western Australian In- 
dustrial Relations Commission. 

10.—-HOURS OF WORK 
(1) Ordinary hours of work shall be 38 per week, worked 

between 7.(Warn to 7.00pm Monday to Friday and be of eight 
hours' duration daily. 

(2) Flexibility to vary starting and finishing time each day 
may be required on specific occasions to suit the requirements 
of customers and, by arrangement between the company and 
the employees, such flexibility may be extended. 

(3) Time worked outside of ordinary hours will be paid at 
penalty rates as prescribed by the award. 

11.—OVERTIME 
(1) Overtime may be accrued as time off in lieu, to a maxi- 

mum of 38 hours per year, or taken as paid leave. 
(2) Each employee shall be available for the call-out roster. 
(3) By a decision of the majority of employees in the work 

location, an employee on call shall be paid $120.00 per week, 
plus the overtime rate for a minimum of three hours. 

12.—ANNUAL LEAVE 
(1) All annual leave entitlements shall generally be taken in 

the year they fall due. 
(2) A maximum of ten days of accrued annual leave may be 

carried over and added to the next entitlement. 
(3) The provisions prescribed by paragraph (3)(c) in Clause 

21.—Holidays and Annual Leave of the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) Award 
No. 10 of 1979 shall not apply to employees engaged pursu- 
ant to this agreement. 

13.—SPECIAL LEAVE 
Leave without pay may be considered for extra special pur- 

poses, but only to a maximum of 38 hours per year. 
14.—ANNUAL LEAVE TRAVEL ASSISTANCE 

(1) On completion of 12 months of continuous service cur- 
rent employees shall be entitled to return economy air fares to 
Perth for two adults and two children pier year. 

(2) From 21st August 1995 all new employees shall be enti- 
tled to two return adult economy air fares to Perth each year 
after 12 months of service. 

(3) When applying for travel assistance the period of leave 
to Ire taken must be a minimum of three days. 

(4) (a) If so requested an employee shall receive payment in 
full, but must make a declaration that the travel assistance 
will be used for bona fide travel. 

(b) Within seven days of returning from leave employees 
must complete another declaration stating that the travel as- 
sistance was used for bona fide travel, otherwise PAYE tax 
shall be deducted for the payment made. 



15.—HOUSING ASSISTANCE 
In lieu of the provisions of the award and the Air Condi- 

tioning and Refrigeration Industry (Construction and Servic- 
ing) Award No. 10 of 1979 the following provisions shall apply. 

(1) The company shall provide single employees with 
suitable boani and lodging. 

(2) Single employees who opt to live out, and all other 
employees, shall be paid a weekly allowance as pre- 
scribed by the Air Conditioning and Services (North 
West) Order 1985 No. C449 of 1985, to cover ex- 
penses reasonably incurred for board and/or lodg- 
ing. 

(3) The provisions of subclauses (2) and (3) hereof do 
not apply with respect to any period during which 
an employee is absent from work without reason- 
able excuse. In such a case, where board and lodg- 
ing is supplied by the company, an amount equivalent 
to the value of that board and lodging may be de- 
ducted by the company from money owing, or which 
may become owing to the employee, for the period 
of die absence. 

(4) The allowance prescribed herein shall be automati- 
cally adjusted by the same percentage amount made 
to location allowances by general order of the West- 
em Australian Industrial Relations Commission and 
shall operate from the date so specified. 

(5) Notwithstanding the provisions of subclause (4) of 
Clause 20.—^Location Allowances in the Air Condi- 
tioning and Refrigeration Industry (Construction and 
Servicing) Award No. 10 of 1979 or Clause 22.— 
Location Allowances in the Metal Trades (General) 
Award 1966 No. 13 of 1965, an employee who is 
paid the allowance prescribed by this clause shall 
also be paid 33-1/3% of the amount prescribed by 
subclause (1) in those clauses. 

16.—TRAVELLING ON ENGAGEMENT AND 
TERMINATION 

(1) In this clause "fare" includes the cost of transporting 
any tools owned by the employee and required by such em- 
ployee in his/her employment and, in the case of a married 
employee travelling, on engagement only, "fare" shall include 
the cost of excess baggage to a limit of 40 kilograms per fam- 
ily unit. 

(2) Subject to the provisions of this clause, the fare of an 
employee from the place of engagement to any place of em- 
ployment will be paid by the company and the employee shall 
be paid at ordinary rates, for not more than eight hours in any 
day, for time spent in travelling to the place of employment, 
including time occupied in waiting for transport connections; 
however, if the employee uses a mode of travel not approved 
by the company, travelling time in excess of eight hours shall 
not be allowed unless otherwise determined by the Western 
Australian Industrial Relations Commission. 

(3) The amount of the fare paid by the employer, pursuant 
to subclause (2) hereof, may be deducted from subsequent 
earnings of the employee concerned in such a manner as agreed 
in writing between the employee and the company. 

(4) If an employee completes six months of continuous serv- 
ice with the company, or is terminated before that time, any 
amount deducted by the company from the employee's wages 
pursuant to subclause (3) hereof, to the extent that it does not 
exceed the cost of an air fare from Perth to the site, shall be 
refunded to the employee. 

(5) Where an employee completes nine months of continu- 
ous service with the company, or is terminated after comple- 
tion of six months' service, the balance of any amount deducted 
pursuant to subclause (3) hereof, shall be refunded to the 
employee. 

(6) An employee who completes 12 months of continuous 
service with the company and resigns or is terminated, shall 
be given an air ticket from the work site to Perth. 

(7) Where an employee completes two years of continuous 
service with the company and resigns or is dismissed, such 
employee shall be provided with an air ticket from site to the 
original point of engagement in Australia. 

17.—SIGNATORIES TO AGREEMENT 
Signed for an on behalf of Direct Engineering Services Pty 

Ltd 
L Hennv 
21/8/1995 
Signed for and on behalf of the Automotive, Food, Metals, 

Engineering, Printing and Kindred Industries Union of Work- 
ers—Western Australian Branch 

10/8/1995 

DU FEU METAL ENTE1PSISE BARGAINING 
AGREEMENT 1995 
No. AG 174 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 

Branch 
and 

Du Feu Metal. 
No. AG 174 of 1995. 

Du Feu Metal Enterprise Bargaining Agreement 1995. 
COMMISSIONER A.R. BEECH. 

21 September 1995. 
Order. 

HAVING heard Mr G. Sturm an on behalf of the Applicant 
and Mr D Ryan on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 

THAT the Du Feu Metal Enterprise Bargaining Agree- 
ment 1995 be registered as an industrial agreement in 
accordance with the following Schedule on and from 20th 
September 1995. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—TITLE 
This agreement shall be known as the Du Feu Metal Enter- 

prise Bargaining Agreement 1995. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Scope and Parties Bound 
4. Relationship to Other Award 
5. Term 
6. Objectives 
7. Continuous Improvements 
8. Avoidance of Industrial Disputes 
9. Wages 

10. Additional Benefits 
11. Signatories to Agreement 

Appendix A 

3.—AREA AND SCOPE AND PARTIES BOUND 
(1) This agreement shall apply to employees of Du Feu Metal 

who are, or are eligible to be, members of the Automotive, 
Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers—Western Australian Branch and are en- 
gaged at the factory at435 Scarborough Beach Road, Osbome 
Park. 

(2) The parties to this agreement shall be: 
(a) Du Feu Metal, 435 Scarborough Beach Road, 

Osbome Park, W.A. 6017 (the company). 
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(b) The employees of Du Feu Metal, via the employee 
representatives of the Du Feu Metal Consultative 
Committee. 

(c) Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Aus- 
tralian Branch, 1111 Hay Street, West Perth, W.A. 
6005 (the union). 

4.—RELATIONSHIP TO OTHER AWARD 
(1) This agreement shall be read wholly in conjunction with 

the Sheet Metal Workers' Award No. 10 of 1973 (the award) 
with respect to those employees bound by that award. 

(2) Where there is any inconsistency between this agree- 
ment and the award this agreement shall prevail to the extent 
of such inconsistency. 

5.—TERM 
(1) This agreement shall operate from the 1st September 

1995 until the 31st August 1996 and remain in force until, 
after that date, it is replaced or either party withdrawing from 
the agreement. 

(2) Not later than one month prior to the expiration of this 
agreement the parties will confer to assess renewal or other- 
wise of the document. 

6.—OBJECTIVES 
(1) The company and the employees agree that by consulta- 

tion, mutual trust and improved quality of employment, pro- 
ductivity, competitive position and long term growth of Du 
Feu Metal will be gained. 

(2) Short Term Objectives 
(a) To increase productivity and efficiency thus enabling 

the company to achieve a reduction in the time taken 
to manufacture products. 

(b) To gain a commitment to continuous improvement. 
(c) To increase individual awareness of, and responsi- 

bility for, quality. 
(d) To maximise flexibility. 
(e) To increase awareness and responsiveness to the 

needs of the employees and the company. 
(3) Long Term Objectives 

(a) To enhance the culture and attitude of all the em- 
ployees, thereby creating a sense of pride and be- 
longing to the company. 

(b) To examine appropriate career paths for employees 
covered by this agreement with a view to increase 
their skill levels and opportunities and their worth 
to the company. 

(c) To increase competitiveness. 
(d) To improve job satisfaction. 

7.—CONTINUOUS IMPROVEMENTS 
As part of their commitment to this agreement the parties 

agree to achieve the following productivity improvements: 
(1) Door Frames 
Production shall be increased to an average of 6.25 com- 

pleted frames per employee per hour with no decrease in qual- 
ity. 

(2) Robe Frames 
Production to be increased to an average of 2.63 completed 

frames per employee per hour with no decrease in quality. 
(3) Roll Forming 
Roll forming production to be increased by an overall aver- 

age of 4% with no decrease in quality. 
(4) Waste Management 
Employees and their supervisors will, with management 

approval, initiate measures to decrease scrap wastage and thus 
reduce overall tonnage of materials required. 

(5) Starting and Finishing Times 
Employees shall strictly adhere to all starting and finishing 

times, i.e.—to be at their work stations, ready to commence 
work at the agreed starting times and to remain at their work 
stations until the agreed finishing times. 

(6) Consultative Committee 
The existing consultative committee will continue. Its ob- 

jectives will be those outlined in the Du Feu Metal Consulta- 
tive Committee Agreement (see Appendix A) of this 
agreement. 

(7) The production targets outlines in subclauses (1) to (3) 
hereof shall be revised on the introduction of new machinery 
and/or new technology. 

8.—AVOIDANCE OF INDUSTRIAL DISPUTES 
The parties shall adhere to Clause 27.—Avoidance of In- 

dustrial Disputes in the award. 

9.—WAGES 
(1) Under this agreement employees will receive the fol- 

lowing wage increases: 
(a) An initial increase of 3% payable from the 1st Sep- 

tember 1995. 
(b) On achieving the full increases in production as out- 

lined in Clause 7.—Continuous Improvements, and 
strict adherence to subclause (5) of Clause 7, over a 
three months' continuous period, a second 3% shall 
be paid. 

(c) If after the first three months the average increase in 
production and adherence to work practices meet the 
criteria specified in Clause 7.—Continuous Improve- 
ments the second increase of 3% shall be backdated 
to the beginning of that three months' period. 

(d) If after any three months' period production or work 
practices have failed to meet the requirements of 
paragraph (b) hereof, the second 3% increase shall 
be withdrawn until the requirements have been ful- 
filled again for a three months' continuous period. 

(e) Wage increases shall be based on the actual pay rates 
of the various employees at the time of implementa- 
tion of this agreement. 

(f) During the life of this agreement no wage demands 
other than those outlined in paragraphs (a) to (d) 
hereof shall be made on the company, nor shall die 
company be required to pay any award wage in- 
creases, safety net increases or any other payments 
awarded in that time. 

(2) The consultative committee will monitor the implemen- 
tation of this agreement to ensure that productivity increases 
and work practices meet the requirements of Clause 7.—Con- 
tinuous Improvements to justify the payment of the increases 
prescribed in subclause (1) hereof. In the event of disagree- 
ment over the issue the provisions of Clause 8.—Avoidance 
of Industrial Disputes shall be applied. 

10.—ADDITIONAL BENEFITS 
For the life of this agreement the company shall provide 

journey insurance cover for its employees as follows: 
(1) To a maximum of $ 1,000 per week subject to weekly 

income exclusive of overtime, bonuses or any other 
allowances. 

(2) Death or permanent disablement cover of $ 100,000. 
This insurance cover is to apply only to journeys to or from 

authorised work at Du Feu Metal where travel shall be along 
a daily, usual route. 

11.—SIGNATORIES TO AGREEMENT 
For and on behalf of Du Feu Metal 
D. Rvan 
Date: 15/8/1995. 

For and on behalf of the employees of Du Feu Metal 
P Ropers 
Date: 15/8/1995. 

For and on behalf of the Automotive, Food, Metals, Engi- 
neering, Printing and Kindred Industries Union of Workers— 
Western Australian Branch 
J. Sharp-Collett 
Date: 23/8/1995. 



APPENDIX A 
(1) Structure of the Du Feu Metal Consultative Committee 
The DFMCC will have nine members. 

° Six employee representatives (maximum). 
0 Three management representatives. 
0 Only three employee representatives may vote on 

issues at one time so as to maintain a vote balance. 
® Only employees of Du Feu Metal may be members 

of the DFMCC. 
" The number of employee representatives may change 

with variations of employee numbers in the com- 
pany. 

<> On giving 24 hours' notice, a representative or con- 
sultant from a relevant employee or employer or- 
ganisation may attend meetings on an observer basis. 
Such representatives will have no voting rights. 

(2) Objectives of the Du Feu Metal Consultative Commit- 
tee 

The objectives of the DFMCC are: 
• To respond to issues raised by employees in the 

workplace. 
• To discuss issues, develop options for consideration, 

and make recommendations to management on ac- 
tion. 

o To review and assess the quality of work life of em- 
ployees. 

• To actively develop the skills of employees and 
DFMCC members to enable them to participate ac- 
tively and constructively in consultation. 

® The implementation (if possible) of an enterprise 
agreement and commitment to the principles of en- 
terprise bargaining. 

- The DFMCC will be responsible for monitoring and 
reviewing the performance and effectiveness of all 
other site committees and making appropriate rec- 
ommendations to management. 

• Other functions as agreed by the DFMCC. 

EVERETT-SMITH & CO. ENTERPRISE 
BARGAINING AGREEMENT 

No. AG 133 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

JOINT APPLICATION 
Everett-Smith & Co. Pty Ltd 

and 
Communications, Electrical, Electronics, Energy, 

Information, Postal, Plumbing, and Allied Workers Union 
of Australia, Engineering and Electrical Division, WA 

Branch. 
No. AG 133 of 1995. 

CHIEF COMMISSIONER W.S. COLEMAN. 
4 September 1995. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO 

SECTION 41 OF THE ACT 
No. AG 133 of 1995. 

HAVING heard Ms S. Subramaniam on behalf of Everett- 
Smith & Co. Pty Ltd and Mr L. McLaughlan on behalf of the 
Communications, Electrical, Electronics, Energy, Information, 
Postal, Plumbing, and Allied Workers Union of Australia, 
Engineering and Electrical Division, WA Branch 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT at the request of the parties the Enterprise Bar- 
gaining Agreement known as the "Everett-Smith & Co. 

Enterprise Bargaining Agreement" be registered with ef- 
fect from the 4th day of September 1995. 

THAT the Schedule, which is private to the patties, is 
sealed on the Commission's file and is available for pe- 
rusal only with the permission of the Commission and 
the parties. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

FOODLAND ASSOCIATED LIMITED COLD STORE 
MAINTENANCE EMPLOYEES ENTERPRISE 

BARGAINING AGREEMENT 1995 
No. AG 138 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Foodland Associated LimitedX 

No. AG 138 of 1995. 
COMMISSIONER R.H. GIFFORD. 

8 September 1995. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
AGREEMENT 

No. AG 138 of 1995. 
HAVING heard Mr J. Fiala on behalf of the Applicant and Mr 
D. Noakes on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

THAT the Foodland Associated Limited Cold Store 
Maintenance Employees Enterprise Bargaining Agree- 
ment 1995, No. AG 138 of 1995, as specified by the fol- 
lowing schedule, be registered as an Industrial Agreement. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement shall be known as the Foodland Associated 
Limited Cold Store Maintenance Employees Enterprise 
Bargaining Agreement 1995, No. AG 138 of 1995. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Incidence 

3A. Named Parties 
4. Date, Period and Review of Operation 
5. Relationship to Parent Award 
6. Single Bargaining Unit 
7. Productivity Measures 
8. Wage Increases 
9. Electrical Licence Allowance 

10. No Extra Claims 
11. Avoidance of Disputes 
12. State Standards 
13. Signatories 

3.—INCIDENCE 
This Agreement shall apply to and be binding upon Foodland 

Associate! Limited ("the Company") located at 18 Miles Road, 
Kewdale, the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) ("the Union") 
and employees of the Company who are members or are 
eligible to be members of the Union. 



3A.—NAMED PARTIES 
(1) Foodland Associated Limited 
(2) The Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) having its 
office at 401-403 Oxford Street, Mt Hawthorn, Western 
Australia (with its successors and assigns), (the Union). 

4.—DATE, PERIOD AND REVIEW OF OPERATION 
This Agreement shall operate from 1 July 1995 and shall 

remain in force until the 1 July 1997 (two years). 
The parties will commence discussions to review the terms 

and content of the Agreement at least six (6) weeks prior to its 
expiry with a view to reaching agreement on the terms of a 
replacement Agreement. 

5.—RELATIONSHIP TO PARENT AWARD 
This Agreement is to be read and applied in conjunction 

with the Metal Trades (General) Award 1966 (No. 13 of 1965). 
Where there is any inconsistency with the Award, this 

Agreement shall apply to the extent of that inconsistency. 

6.—SINGLE BARGAINING UNIT 
A Single Bargaining Unit has been formed consisting of the 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) Full time Official, two 
Shop Floor Representatives and three Management 
Representatives as nominated by the Company. 

The Single Bargaining Unit has and will continue to 
implement the productivity initiatives contained in this 
Agreement 

7.—PRODUCTIVITY MEASURES 
The following agreed measures will be introduced during 

the life of this Agreement and implemented to improve the 
productivity and efficiency of the business. 

(1) Labour Flexibilities 
(a) Maintenance employees are to be reclassified 

to C8 Level as of 1 July 1995. 
(b) Maintenance employees shall carry out Ad- 

ministrative functions of the Maintenance 
Department for example: quotes, orders, etc. 

(c) Working through meal breaks and smoko 
breaks where necessary without penalty to the 
Company. 
Meal breaks and smoko breaks to be taken 
when convenient to the employee and the 
Company. 

(d) Maintenance employees to carry out all gen- 
eral maintenance work as required according 
to the employee's skill and competency. 

(e) Annual leave flexibility by splitting leave into 
three (3) or four (4) periods per annum by 
agreement 

(f) Employees agree, as necessary, to work in 
other Company locations, without loss of 
Award entitlements. 

(g) Freezer breaks and allowances will apply dur- 
ing the life of this Agreement as per the F. A.L/ 
S.D.A. Enterprise Agreement. 

(h) The following shifts will be introduced on a 
rotating weekly basis to improve efficiency: 

Shift A - 6.00 am to 2.30 pm 
Shift B - 6.30 am to 3.00 pm 

A rolling RDO will be taken by each employee 
in each four week period. 

8.—WAGE INCREASES 
The following wage increases will be phased in during the 

life of this Agreement: 
1 July 1995 1 March 1996 1 January 1997 

$ S S 
Award Rate 474.90 474.90 474.90 
Tool Allowance 9.20 9.20 9.20 
Leading Hand Allowance 16.60 16.60 16.60 
Over Award Payment 23.35 37.60 47 10 

524,05 538.30 547.80 

The above rates shown are the "all purpose" rates for the 
classifications of Level C8—Mechanical Tradesperson and 
Level C8—Electrical Tradesperson. 

9.—ELECTRICAL LICENCE ALLOWANCE 
In addition to the wage increases set out in Clause 8.—Wage 

Increases of this Agreement, an Electrical Tradesperson shall 
be entitled to an Electrical Licence Allowance of $13.20 per 
week. 

10.—NO EXTRA CLAIMS 
There shall be no extra claims during the life of this 

Agreement. 
The parties to this Agreement shall oppose any Application 

by any other party to be joined to this or future Agreements. 
11.—AVOIDANCE OF DISPUTES 

The parties to this Agreement shall adhere to the procedures 
as laid out in Clause 34.—Avoidance of Industrial Disputes 
of the Metal Trades (General) Award 1966 (No. 13 of 1965). 

12.—STATE STANDARDS 
This Agreement shall not operate so as to cause any employee 

to suffer a reduction in ordinary time earnings or in standards 
set by the Western Australian Industrial Relations Commission 
for hours of work, annual leave with pay or long service leave 
with pay. 

13.—SIGNATORIES 
The foregoing Agreement is agreed between the parties 

whose signatures appear below: 
Signed for and on behalf of Foodland Associated Limited 

(ACN No 008 667 650) 
(Signed) Derek C. Noakes Date: 4/8/95 

Name of Person Authorised 
To Sign (Print) 

Signed for and on behalf of the Australian Electrical, 
Electronics, Foundry & Engineering Union (Western 
Australian Branch) 

(Signed) Joh Daniel Fiala Date: 1/8/95 
Name of Person Authorised 

To Sign (Print) 

FRED MASON BRICKLAYING INDUSTRIAL 
AGREEMENT 

No. AG 137 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Fred Mason Bricklaying. 
No. AG 137 of 1995. 

Fred Mason Bricklaying Industrial Agreement. 
COMMISSIONER RE. SCOTT. 

5 October 1995. 
Order. 

HAVING heard Mr W Tracey on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 
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Schedule. 

1.—TITLE 
This Agreement will be known as the Fred Mason 

Bricklaying Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch (hereinafter referred to 
as the "Union") and Fred Mason Bricklaying (hereinafter 
referred to as the "Employer") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Employer, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Employer on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 as indicated in Clause 14.— 
Ratification of this Agreement and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall prevent 
the implementation of a comprehensive enterprise agreement 
as detailed in Clause 9.—Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARD 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Employer 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
(1) This Agreement provides for increases resulting in the 

hourly rates as set out in Appendix A of this Agreement. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.— 
Special Rates and Provisions of the Award and any site 
allowance, structural or productivity allowance that may be 
paid on a particular site. 

(3) Payment for public holidays not worked, jury service, 
annual leave, sick leave, inclement weather, travel time spent 
travelling to distant work as defined in Clause 21.—Living 
Away From Home—Distant Work of the Award, bereavement 
leave, trade union training leave and presenting for work but 
not required will be paid at the Award hourly rate. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Employer will continue 

to meet its current level of payment into the following non- 
wage benefit schemes for the life of the Agreement: 

(1) the Construction + Building Unions Superannuation 
Scheme; 

(2) the Western Australian Construction Industry Re- 
dundancy Fund; and 

(3) the Construction Industry Portable Paid Long Serv- 
ice Leave Scheme. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Employer, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
(c) One (1) bluey jacket for each employee employed 

during the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous 
employer prior to commencing with the new employer, the 
new employer will only replace them on a fair wear and tear 
basis or if the employee can prove loss. 

(2) The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Union 
duties. 

14.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after 1 August 1995. 
BILL ETHELL (SIGNED) (SIGNED) 
SECRETARY F MASON 
ON BEHALF OF THE UNION ON BEHALF OF THE EMPLOYER 

Dated this 8th day of August 1995. 

APPENDIX A 
Part 1 Part 2 Part 3 Part 4 
1/8/95 1/2/96 1/8/96 1/2/97 

Classification Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Bricklayer $14.23 $14.70 $15.17 $15.64 
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GMOMARK PACKAGING FTY LTD KEWDALE 
PLANT ENTERPRISE AGREEMENT 1995 

No. AG 128 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Gromark Packaging Pty Ltd 
and 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 

Branch; The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 

Division, Western Australian Branch. 
No. AG 128 of 1995. 

Gromark Packaging Pty Ltd Kewdale Plant Enterprise 
Agreement 1995. 

COMMISSIONER A. R. BEECH. 
3 October 1995. 

Order. 
HAVING heard Mr M Beros and Mr R Blanch on behalf of 
the Applicant and Mr G Sturman and Ms S Ellery on behalf of 
the Respondents and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act, 1979, hereby orders: 

THAT the Gromark Packaging Pty Ltd Kewdale Plant 
Enterprise Agreement 1995 be registered as an industrial 
agreement in accordance with the following Schedule 
from the 29th day of September 1995. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 

Schedule. 

L—TITLE 
This agreement shall be referred to as the Gromark Packag- 

ing Pty Ltd Kewdale Plant Enterprise Agreement 1995, here- 
after referred to as the agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Operation of this Agreement 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wage Increases 

10. Avoidance of Industrial Disputes 
11. National Standards 
12. Not to be Used as a Precedent 
13. Signatories 

Schedule A.—Consultation 
Schedule B.—Continual Process of Improvement 
Schedule C.—Key Performance Indicators (KPI) 
3.— APPLICATION OF AGREEMENT 

(1) This agreement shall apply at the establishment of 
Gromark Packaging Pty Ltd (Kewdale Plant) (hereafter re- 
ferred to as the company) in respect of all employees who are 
engaged in any of the occupations or callings specified in the 
following awards: 

(a) Metal Trades (General) Award 1966 No 13 of 1965 
(b) Plastic Manufacturing Award 1977 No. 5 of 1977 
(c) Transport Workers (General) Award No. 10 of 1961 

(2) Further reference to "the awards" will refer to all the 
above awards. 

4.—PARTIES BOUND 
The parties to this agreement are: 

(1) Gromark Packaging Pty Ltd, Kewdale Plant, Valen- 
tine Street, Kewdale WA 6105 

(2) Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Aus- 
tralian Branch, 111 Hay Street, Perth WA 6000 

(3) The Australian Liquor, Hospitality and Miscellane- 
ous Workers Union, Miscellaneous Workers Divi- 
sion, Western Australian Branch, 61 Thomas Street, 
Subiaco WA 6008 

(4) All employees who are engaged in any of the occu- 
pations specified in "the awards" but who are not 
members of an employee organisation. 

5.—DATE AND OPERATION OF THIS AGREEMENT 
This agreement shall operate from the beginning of the first 

pay period commencing on or after 1st June 1995 and shall 
remain in operation until 30th June 1996. Three months prior 
to the expiry date of the agreement discussions between the 
employer and the union will commence to determine an ap- 
propriate course of action in respect to the agreement or to 
facilitate the re-negotiation of another agreement. 

6.—RELATIONSHIP TO PARENT AWARD 
This agreement shall be read and interpreted wholly in con- 

junction with "the awards". Where there is any inconsistency 
between this agreement and the parent awards this agreement 
shall prevail to the extent of any inconsistency. 

7.—SINGLE BARGAINING UNIT 
In accordance with the National Wage Case Decision of 

October 1991 (Print K0300) a single bargaining unit has been 
established between all the parties as listed in Clause 4.— 
Parties Bound. The unions are representing the company em- 
ployee members. 

8.—MEASURES TO INCREASE PRODUCTIVITY, 
EFFICIENCY AND FLEXIBILITY 

(1) A consultative committee will be established and will 
operate from the commencement of this agreement. The char- 
ter for the consultative committee is detailed in Schedule A.— 
Consultation. 

(2) This agreement confirms joint recognition of the need 
for wide ranging review and restructure of all aspects of the 
business to ensure essential long term competitive capability 
through: 

(a) The most flexible operation possible. 
(b) Excellence in customer service. 
(c) A continuous improvement outlook. 

(3) This agreement records the commitment of the parties to 
these qualities in a workplace environment which actively 
encourages individuals to continually seek and implement new 
ideas for improvement of any aspect of work practice or op- 
erations. 

(4) The key objectives include: 
(a) To create a workplace environment which will pro- 

vide job satisfaction and be attractive to present and 
future employees. 

(b) To create a work environment in which shared long 
term goals are based on recognition that the busi- 
ness has to be profitable and that employees require 
secure quality employment. 

(c) To achieve levels of technology and relevant skills 
that are progressively improved through training to 
ensure continual personal development for people 
and access to opportunity and growth for the com- 
pany. 

(d) To develop consultative mechanisms which provide 
equal opportunity for frank, constructive discussion 
on workplace issues and which ensure an avenue for 
proper consideration of ideas for improvement. 

(5) Consistent with the terms of the Decision of the Octo- 
ber, 1991 National Wage Case, the following measures de- 
signed to affect real and demonstrable gains in productivity, 
efficiency and flexibility have been identified and are detailed 
in Schedule B.—Continual Process of Improvement. 

9.—WAGE INCREASES 
(1) In recognition of this agreement and the potential result- 

ant increase in productivity combined with the commitment 
of all parties to increase productivity, efficiency and flexibil- 
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ity, wage increases shall be paid in the following instalments, 
4% on 1st June 1995, 0-3% on 3rd October 1995, 0-3% on 
7th February 1996. Both the second and third pay increases 
are contingent upon improvement of key performance indica- 
tors (as detailed in Schedule C.—Key Performance Indica- 
tors (KPI)). These increases will be paid to all employees 
covered by "the awards". 

(2) There shall be no further increases in wages for the life 
of this agreement. All wage increases are based on each em- 
ployee's current base hourly pay rate. 

10.—AVOIDANCE OF INDUSTRIAL DISPUTES 
(1) Every employee shall have the right to be heard on any 

matter concerning conditions of employment, job instruction, 
safe working practice and workplace environment. To achieve 
this the following procedure shall operate without discrimi- 
nation: 

(a) Stage 1. Should any matter arise which gives an 
employee cause for concern the employee is to raise 
the issue with the section leading hand or shift su- 
pervisor for decision. (Maximum time frame 24 
hours.) 

(b) Stage 2. If the matter is unresolved then the employee 
and the supervisor/leading hand should approach the 
department manager for a decision. The employee 
may have the union shop steward present if he/she 
desires. (Maximum time frame 48 hours). 

(c) Stage 3. In the event that the issue remains unre- 
solved then the parties in Stage 2. hereof shall bring 
the matter before the general manager for determi- 
nation. The union office may be contacted at the shop 
steward's discretion. 

(d) Stage 4. If the matter remains outstanding the em- 
ployee may either contact the Western Australian 
Industrial Relations Commission or a union mem- 
ber may contact the union office. 

(2) The parties agree that the aim of this dispute resolution 
procedure is to resolve any matter by addressing it promptly 
in an effective way so no party shall be prejudiced as to final 
settlement. All parties agree that there are to be no bans, limi- 
tations or stoppages while this procedure is being followed. 

11 .—NATIONAL STANDARDS 
This agreement shall not operate so as to cause an employee 

to suffer a reduction in ordinary time earnings or in national 
standards such as standard hours of work, annual leave or 
long service leave. 

12.—NOT TO BE USED AS A PRECEDENT 
This agreement shall not be used in any manner whatsoever 

to obtain similar arrangements or benefits in any other sec- 
tion, plant or enterprise. 

13.—SIGNATORIES 
Signed for and on behalf of: 
Gromark Packaging Pty Ltd 
PKyi 
Witnessed by 
P Bindon 

Automotive, Food, Metals, Engineering, Printing and Kin- 
dred Industries Union of Workers—Western Australian Branch 
J Sharp-Collett 
Witnessed by 
D Hicks 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Australian 
Branch 
Helen Creed 
Wimessed by 
Gordon Thomson 
22 August 1995. 

SCHEDULE A.—CONSULTATION 
There shall be a joint consultative committee in place and 

operating from the commencement of this agreement. 
The charter, interests and procedures of the consultative 

committee are as follows: 
(1) Charter 

The committee will consider ideas and make rec- 
ommendation for implementing workplace change, 
improving productivity, efficiency and provide an 
effective avenue for involvement of employees in 
the decision making process. 

(2) Interests 
The committee's specific agenda will be to con- 

tinually oversee matters set out in subclause (2) of 
Schedule B.—Continual Process of Improvement. 

The committee's general interests shall extend to 
investigation and recommendations on matters in- 
cluding: 

8 Any restructuring of the existing classification 
structure. 

8 Appropriate skills training and career develop- 
ment requirements consistent with the objec- 
tives of this agreement. 

8 Introduction of new technology. 
8 Changes to work organisation. 
8 Quality. 
8 Productivity improvement. 
8 New management practices. 
8 Equal employment opportunity. 
8 Any other matters agreed by the committee to 

be related to the interests of employees and man- 
agement at the company. 

The consultative committee recognises that they 
are personally and collectively responsible for moni- 
toring implementation of the proposals, reporting on 
progress and recommending whatever measures are 
necessary to ensure the agreed productivity improve- 
ments are met. It is management's responsibility to 
provide the information necessary for the consulta- 
tive committee to carry out its proper functions. 

(3) Structure 
The consultative committee shall consist of seven 

elected workplace representatives plus a minimum 
of one and a maximum of two management repre- 
sentatives. The workplace representatives will be 
elected by their relevant constituents and will serve 
for the life of this agreement. 

The chairperson shall be elected by the commit- 
tee and shall; 

8 Act as spokesperson for the Committee. 
8 Call meetings as required. 

(4) Consensus 
The committee will carry all resolutions by con- 

sensus. 
(5) Secretary 

A secretary shall be allocated to the committee by 
management to: 

8 Draw up and issue agendas. 
8 Record minutes of meetings and distribute them 

to all committee members. 
8 Receive and record correspondence. 
8 Provide typing and photocopying services. 
8 Arrange meeting times and venues. 
The secretary shall not be a member of the com- 

mittee and will not participate in discussions on 
agenda items. 

(6) Quorum 
All committee members (or their proxies) must 

attend each meeting. 
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(7) Proxy 
The committee shall determine proxy arrange- 

ments if any being aware of the need for continuity 
of Committee membership. 

(8) Agenda 
An agenda shall be prepared and distributed by 

the secretary to all committee members at least five 
working days prior to a meeting. Any committee 
member may submit agenda items. 

Management members shall submit for the com- 
mittee's consideration as agenda items all matters 
which may impact upon employees and which have 
reached the stage of appearing feasible enough to 
warrant full investigation. Such action shall be taken 
at the first meeting following this stage being reached. 

Appropriate information shall be provided with 
each agenda item submitted. 

Each agenda shall enable business arising from 
the minutes of the previous meeting to be dealt with. 

Whilst a meeting is in progress, agenda items may 
be agreed for the next meeting. 

By agreement of the committee important issues 
not listed as agenda items can be raised and discussed 
at a meeting. 

(9) Recording of Minutes 
Within two working days of each meeting the sec- 

retary shall circulate minutes to committee members 
for verification. If any member of the committee has 
difficulties with the accuracy of the minutes as a true 
record of the meeting they shall communicate this 
immediately to the chairperson. 

The minutes shall include: 
• Attendance. 
• Summary of the issues and alternatives proposed 

with brief supporting arguments. 
0 Resolutions made. 
• The recommended time frame for action pro- 

posed by the committee. 
• Time frame for consideration of matters de- 

ferred. 
Subject to vetting of their accuracy and their adop- 

tion by the committee copies of the minutes shall 
then be posted on notice boards and distributed as 
determined by the committee. 

(10) Paid time available to committee representatives 
Committee members shall be offered reasonable 

time without loss of pay to: 
• Prepare for and attend meetings. 
• Communicate with the persons they represent. 
• Report back as appropriate following meetings. 
• Consult with management. 
• Undertake appropriate training as agreed to fa- 

cilitate the work of the committee. 
(11) Co-option to committee 

(a) Members by agreement shall have the power 
to co-opt personnel for advisory purposes on 
specific issues to expedite committee business. 

(b) Members by agreement can invite an external 
resource to attend relevant meetings. 

(c) Observers may attend committee meetings by 
agreement. 

(d) Accredited full time union officials and sen- 
ior management can attend committee meet- 
ings by invitation and participate in 
discussions. 

(12) Right of access to all relevant information 
Management and workplace representatives shall 

have the right of access to information and docu- 
ments held by both management and the union rel- 
evant to issues being considered by the committee 

(other than information or documents that could jeop- 
ardise the interests of the company because of com- 
mercial or equivalent sensitivity). 

(13) Facilitative provision 
Procedures set out in this charter may be varied 

as appropriate by the committee on a consensus ba- 
sis. 

SCHEDULE B.—CONTINUAL PROCESS OF 
IMPROVEMENT 

(1) Shutting down of machines during meal breaks. 
Is this an issue? 

(2) Continuous process of improvement 
(a) All employees agree to work together with manage- 

ment. To facilitate a continual process of improve- 
ment in all production and service departments of 
the company. Performance indicators will continue 
to be developed and modified through the consulta- 
tive committee throughout the life of this agreement. 
These indicators will encompass matter critical to 
the success of the company operations. 

(b) Areas in which performance indicators may be es- 
tablished include but are not limited to the follow- 
ing: 

• Absenteeism 
• Lost time injuries 
0 Labour efficiency 
• Customer complaints 
» Set up times 
• Rework 
8 Idle time 
8 Waste minimisation 
8 Machine speeds 
8 Standard output 
8 Customer satisfaction/on time deliveries 
8 Timekeeping 
8 Minimum quantity runs 
8 Accurate stock keeping 
8 Housekeeping 

(c) The following four key performance indicators (KPI) 
listed below will be the KPIs used in this agreement 
as the basis for the productivity improvement pay 
increases. The objective is to focus on both labour 
behaviour and on those indicators that are largely 
controlled by the employees party to this agreement. 

(i) Absenteeism 
In this scenario absenteeism refers to sick 

leave and leave without pay. It is difficult to 
measure the total cost of absenteeism. As mini- 
mum absenteeism results in higher labour 
costs, at its worst scenario absenteeism will 
result in the loss of a customer or Occupa- 
tional Health and Safety problems. If a ma- 
chine is not operational due to its operator 
being absent then about 80% of the costs in- 
volved in owning and operating the machine 
are still incurred. The problem is that there is 
no product produced that can be sold to re- 
cover the costs incurred. 

Absenteeism is measured as a percentage 
to rostered hours, the calculation is as follows: 

Sick & LWOP hours = xx.xx% 
Rostered hours 

(ii) Lost time injuries 
Lost time injuries refers to the time off work 

an employee takes as a result of an injury that 
occurred in the workplace. The cost of lost 
time injuries is also difficult to calculate, it 
includes medical costs, loss of production, 
additional labour, possible loss of business, 
administration cost, increase in insurance, 
decommissioning of equipment etc. Safety in 
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the workplace is the joint responsibility of all 
employees and management. 

Lost time injuries are expressed as a fre- 
quency rate determined by the calculation: 

Man hours lost x 1.000.000 = xx.xx% 
Man hours worked 

The objective is nil. 
(iii) Labour efficiency 

This calculation measures the average la- 
bour cost per kilogram of film produced. As 
the company employs few casual employees 
the labour base rate is relatively fixed. This 
means that during ordinary worlring hours the 
labour cost will not vary with the level of pro- 
duction. When a machine is rostered to be op- 
erated and is not the labour cost of running 
the machine is still being incurred even though 
there is no saleable product being produced. 
This will result in a reduction in labour effi- 
ciency. There are many factors that effect this 
KPI, the major contributing factor being 
downtime. 

Labour efficiency is measured based on 
saleable kilograms produced, the calculation 
being as follows: 

Extrusion, cast and conversion labour cost 
Extrusion, cast and conversion kilograms 
produced 

(iv) Customer complaints 
This refers to both internal and external cus- 

tomer complaints. At minimum a customer 
complaint results in an analysis of the prod- 
uct and re-work costs. At worst it results in 
the loss of a customer. As an accredited or- 
ganisation our focus must continue to be on 
quality, getting it right the first time. 

Customer complaints are measured as the 
kilograms of product rejected. 

Kilograms returned from customers 
Cost of customer complaints S 

(3) Training/multi-skilling 
(a) The parties agree that with technological change there 

is a need to have a greater amount of flexibility and 
therefore an appropriate training plan will be devel- 
oped in conjunction with the consultative commit- 
tee as required. 

(b) Approved technical training as recommended by the 
consultative committee is to be at the company's ex- 
pense. Any training that takes place outside ordi- 
nary hours of work will be paid at ordinary rates. 

(4)Insurance 
Employees covered by this agreement shall have an appro- 

priate insurance cover from the time of leaving home to arriv- 
ing at work and from leaving work to arriving at home. The 
cost of this insurance will be borne by the company. 

(5) Annual Leave Loading 
Loading for annual leave to be paid with annual leave. Where 

an employee terminates prior to the leave loading paid be- 
coming due for payment then the employee agrees to have the 
unentided portion of the leave loading paid deducted from 
his/her termination pay. 

(6) Flexible Public Holidays 
With agreement between the parties public holidays may be 

moved from gazetted days to other agreed days. This will be 
determined on a departmental basis. This item is intended to 
minimise productivity disruptions that result when public holi- 
days are gazetted for mid week. 

(7) Flexible Time 
(a) All parties agree to consider the introduction of more 

flexible working hours. This will be determined on 
a departmental basis and involves the staggering of 
starting and finishing times. Shift premiums and 
overtime premiums are payable as per "the awards". 

(b) The parties agree that the day a particular shift com- 
mences is thereby deemed to be the day of that shift. 
Therefore, no additional penalties other than the 
normal shift loadings would apply if shifts started 
on a day preceding a public holiday or annual leave. 

(8) Skill Structure 
The parties agree to discuss the concept of a skills audit on 

a departmental basis. The objective of this audit is to identify 
the skill level of employees to facilitate the possible introduc- 
tion of an internal wage classification structure. This internal 
classification structure will exist in addition to the wage struc- 
tures provided in "the awards". 

(9) Health and Safety Responsibilities 
Safety in the workplace is the responsibility of every em- 

ployee. All employees recognise the need to follow safety in- 
structions and that the participation in Occupational Health 
and Safety have the benefit of: 

(a) Educating employees about hazards and adopting 
preventative measures in the workplace. 

(b) Having input into decision making in matters con- 
cerning safety and health, either directly or through 
the safety committee. 

(c) Being able to comment on the overall adequacy and 
effectiveness of health and safety initiatives in the 
workplace either directly or through the safety com- 
mittee 

(d) Being able to bring safe working procedures to the 
attention of all employees and co-workers in the case 
of newly revised procedures. 

(e) Requesting the introduction and use of personal pro- 
tective clothing and equipment. 

SCHEDULE C.—KEY PERFORMANCE INDICATORS 
(KPI) 

(1) Objective 
The objective of the introduction of Key Performance Indi- 

cators is to provide a means of measuring the performance of 
the company. The KPIs selected for this agreement are mostly 
labour related because there is currently labour performance 
information being captured that can be utilised. 

Over the thirteen month life of this agreement the consulta- 
tive committee will both review the performance of the KPIs 
below as well as develop additional KPIs that will measure 
raw material efficiency and level of expenses incurred in op- 
erating the company. These additional KPIs will be devel- 
oped for inclusion in the next enterprise agreement. 

(2) Selection of Key Performance Indicators 
The single bargaining unit has agreed that the following four 

KPIs will be utilised to measure the performance of the com- 
pany over the life of this agreement. 

o Absenteeism 
8 Lost Time Injuries 
o Labour Efficiency 
• Customer Complaints—kilograms 

(a) Absenteeism 
Absenteeism in this scenario refers to sick leave and 
leave without pay. It is difficult to measure the true 
cost of absenteeism. At minimum absenteeism will 
lead to higher overtime and at its worst scenario ab- 
senteeism will result in the loss of a customer or oc- 
cupational health and safety problems. If a machine 
is not operational due to its operator being absent 
then about 80% of the costs involved in owning and 
operating the machine are still incurred. The prob- 
lem is that there is no product produced that can be 
sold to recover these costs. 
Absenteeism is also measured as a percentage to 
rostered hours. The formulation is: 

Rostered hours 
(b) Lost Time Injuries 

Lost time injuries refers to the time off work an em- 
ployee takes as a result of an injury that occurred in 
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the workplace. The cost of lost time injuries is also 
difficult to calculate and includes medical, wages, 
loss of production, possible loss of business, over- 
time, administration cost, increase in insurance, 
decommissioning of equipment, etc. Safety in the 
workplace is the responsibility of all employees. Lost 
time injuries is measured in man hours lost. The for- 
mulation is: 

- Man hours lost x 1.000.000 
Hours worked 

(c) Labour Efficiency 
This calculation measures the average labour cost 
per finished kilograms of film. The company em- 
ploys very few casual employees resulting in a base 
labour cost that is relatively fixed. This means that 
the base labour cost will be incurred regardless of 
the level of production. When a machine is rostered 
on and not operational the wage cost of running the 
machine is still being incurred even though there is 
no saleable product being produced. This will result 
in a reduction in labour efficiency. There are many 
factors that effect this KPI, the major contributing 
factor being down time. 
Labour efficiency is measured based on saleable kilo- 
grams produced. This formulation is: 

- Total labour cost 
Total saleable kilograms 

(d) Customer Complaints—Kilograms 
The only customer complaints that will be measured 
are those relating to production issues. Customer 
complaints reveal a number of internal problems. 

• Firstly, they show that our internal quality 
control checks are breaking down. 

• They also reveal that our policy of quality at 
the source is breaking down. 

Approximately 95% of everything we deliver to cus- 
tomers is of commercial quality. This leaves approxi- 
mately 5% that is being returned due to quality issues. 
On the surface this appears reasonable. Unfortunately 
when this is compared to our competition it reveals 
that our quality record must be improved. Some of 
our overseas competitors have a quality complaint 
rate of 3 parts per million, our current rate being 5 
parts per hundred, thus the need to focus on quality. 
This is measured as: 

Kilograms returned from customers. 
(3) Pay Increases Based On Key Performance Indicators 

(a) In accordance with the single bargaining unit's ob- 
jective of creating a working environment based on 
a culture of continual improvement these pay in- 
creases are based on improvement in the selected 
KPIs and not the achieving of performance targets. 
In light of this the pay increases based upon improve- 
ment will be passed on to all employees covered by 
this agreement on the following basis: 

Number of KPIs where 
an improvement was 
achieved Percent Pay Increase 
4 3.0% 
3 2.0% 
2 1.5% 
1 1.0% 

(b) The measuring of KPI improvements will be based 
on the following: 

(i) All KPIs will be based on a rolling three month 
average which will eliminate any abnormal 
fluctuations. 

(ii) The base KPI performance level for the first 
payment will be set on 31st May 1995. 

(c) The first performance based payment is due on 3rd 
October 1995. This payment will be determined by 
the indicators achieved on 30th September 1995. 
KPIs showing improvements will be rewarded in 
accordance with the above table. 

(d) The second performance based payment is due on 
6th February 1996. This payment will be determined 
by the indicators achieved on 31st January 1996. The 
base for this increase is as follows: 

(i) Where a KPI was improved as at 30th Sep- 
tember 1995 the base level will be the 30th 
September 1995 level. 

(ii) Where a KPI was not improved as at 30th 
September 1995 the base level will remain at 
the 31st May 1995 level. 

Editor's Note: Relative Reasons for Decision published 
(74WAIG2958) 

JENNY CRAIG EMPLOYEES AWARD, 1995 
No. A1 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, 

Western Australian Branch. 

Jenny Craig Weight Loss Centres Pty Ltd. 
NO. A 1 of 1994. 

COMMISSIONER A.R. BEECH. 

26 September 1995. 
Further Reasons for Decision. 

THE COMMISSIONER : On the 3rd November 1994 (74 
WAIG 2958) the Commission decided that an award should 
issue between the applicant union and Jenny Craig Weight 
Loss Centres Pty Ltd (the respondent). The parties then en- 
tered into a period of negotiations and the Commission di- 
rected that the Deputy Registrar (Industrial) convene meetings 
of the parties in order to settle the issues between them. A 
substantial number of issues were settled between the parties 
and the issues before the Commission for determination have 
been significantly reduced in number. The matter was eventu- 
ally re-listed before the Commission on the 19th June 1995 
and the Commission heard the arguments of the parties and 
reserved its decision. 

State Wage Case Principles. 
In deciding this matter the Commission is mindful that the 

December 1994 Statement of Principles prescribes, where rel- 
evant to the issue of a first award in an enterprise, as follows: 

"In the making of a first award the main consideration 
shall be that the award meets the needs of a particular 
industry or enterprise while ensuring that employees' in- 
terests are also properly taken into account. Structural 
efficiency considerations shall apply in the making of such 
an award." ((1995) 75 WAIG 23 at 44) 

The Commission has been careful to ensure that the needs 
of the enterprise are reflected in the various award provisions. 
To a large extent, the award provisions reflect agreement be- 
tween the parties. In those areas where the Commission has 
been required to arbitrate the differences between the parties, 
structural efficiency and the needs of the enterprise have been 
paramount considerations. Where appropriate, the Commis- 
sion has taken the opportunity to provide that the provisions 
of the award may be departed from by agreement between the 
employee and the employer. 

It is convenient to deal with the issues in the order they are 
dealt with in the award. 

Clause 6.—Contract of Service. 
The union requests that on termination of employment all 

wages and holiday pay, including commission, should be paid 
no later than on expiration of notice. The respondent seeks 
payments of commission to be made no later than the fifteenth 
day of the month following termination. 



After considering the submissions of the parties it is appar- 
ent to the Commission that the award should prescribe that 
where, at the expiration of notice, commission due is known 
then it is payable at that time. If, upon expiration of notice, it 
is not known what commissions are payable then payment of 
the commissions payable will be made no later than the fif- 
teenth day of the month following termination. 

The union seeks a provision in subclause (7) as follows: 
"The employer shall advise all employees on engage- 

ment of the existence of this award and their right to be 
employed pursuant to its terms." 

The union argues that such a provision is necessary because, 
given normal turnover, the respondent's policy of offering 
workplace agreements pursuant to the Workplace Agreements 
Act 1993 to prospective employees means that the relevance 
of the award becomes questionable in the long term. The un- 
ion argues that legislation in Western Australia does not pro- 
vide a full choice to prospective employees and the union 
believes the award should be offered to prospective employ- 
ees as an alternative. 

The respondent opposes the claim. It states that there is a 
legislative right in Western Australia to offer a workplace agree- 
ment to prospective employees. For prospective employees 
there is not really a choice. The respondent argues that there 
is not a "right" to be employed under an award. 

The issue is to be approached in this manner. Prior to the 
issuance of this award employees of the respondent were award 
free. The conditions of employment of employees of the re- 
spondent will now be subject to the award unless they are 
party to a workplace agreement under the Workplace Agree- 
ments Act 1993. Thus, an employee who is not a party to a 
workplace agreement, or who is party to a workplace agree- 
ment but that agreement expires and is not subject to another 
workplace agreement (see s. 19(4)(a) and (b) of the Workplace 
Agreements Act 1993), will become subject to the conditions 
of the award. Fairness to the employee dictates that all em- 
ployees should be advised by the respondent of the existence 
of the award and its application to them in the absence of a 
workplace agreement. The situation in relation to prospective 
employees however is slightly different. An existing employee 
who is employed pursuant to the award cannot be obliged to 
enter a workplace agreement against the employee's will. Simi- 
larly, upon the expiry of a workplace agreement an employee 
may elect not to continue with a workplace agreement to re- 
place the expired workplace agreement and revert to award 
coverage. However a prospective employee does not have that 
choice because the right to choose derives from the person's 
status as a current employee. A prospective employee has no 
"right" to be employed pursuant to an award any more than he 
or she has a "right" to be employed pursuant to a workplace 
agreement. However it is consistent with the Commission's 
reasoning in this matter that the respondent advise a prospec- 
tive employee of the award in the same way as the employer 
would advise a prospective employee of other features of the 
operations of the respondent. A provision will therefore be 
inserted requiring the respondent to advise all employees and 
prospective employees of the award. However the making of 
an award does not require the respondent to offer employ- 
ment to a prospective employee based upon its terms if, to the 
extent that the conditions of employment offered are differ- 
ent, they result in a workplace agreement (Industrial Rela- 
tions Act, 1979, s.114(3)). 

Clause 8.—Part Time Employees. 
The principal differences between the parties arise because 

the respondent does not employ part time employees but rather 
has a history of employing persons as either casual or "perma- 
nent casual". The union proposes that a part time employee 
provision be inserted so that employees may be seen as per- 
manent rather than casual employees. This submission is 
sound. 

It can at times be confusing to differentiate a "permanent 
casual" from a part time employee. Generally a casual em- 
ployee is an employee who works under a series of separate 
and distinct contracts of employment entered into for a fixed 
period to meet the exigencies of particular work requirements 
of an employer rather than under a single and on going con- 
tract of indefinite duration. A part time employee works on 
the basis of a single and ongoing contract. There can be dif- 

ferences of significance arising from the use of these terms in 
an indiscriminate way. For example because of that person's 
employment as a "casual", a casual employee may not be en- 
titled, upon dismissal, to claim that the dismissal was unfair. 
A part time employee however may have no such difficulty 
put in his or her way in bringing such a claim. 

I am satisfied from the evidence in these proceedings that 
persons employed by the respondent are properly to be seen 
as part time employees and not as "permanent casuals". Ac- 
cordingly the provision as sought by the union will be granted. 
Indeed, the employer has not opposed such a reclassification. 
Rather its opposition is to any suggestion that a part time 
employee be able to receive a casual loading in lieu of annual 
leave or sick leave. With respect, the respondent's position in 
this regard is sound. A loading in lieu of annual leave or sick 
leave is paid because a casual employee is not entitled to those 
benefits. On the view taken by the Commission, it is impor- 
tant to maintain the distinction between part time and casual 
employment and the provision as sought by the union will do 
little other than to further confuse the situation. The award 
will provide for part time employment in the manner substan- 
tially agreed between the parties. However the union's claim 
that a part time employee may elect to be paid a loading of 
20% is refused. 

8A.—Casual Employees. 
The principal difference between the parties in this clause is 

that the union contends that casual employees should not be 
employed beyond one month. The respondent has argued that 
this is too restrictive. However it is consistent with the rea- 
soning of the Commission in this matter that a person who is 
to be engaged on an on-going contract should be engaged on 
a part time basis and not as a casual. It is not entirely clear 
from the evidence in this matter the extent to which casual 
.employees are engaged to address the short term needs of the 
respondent's operations, and if they are, the duration of the 
need. It appears they are to "fill in for annual leave, sick leave 
and peak hours" (transcript p517). 

Accordingly the Commission will prescribe that an employee 
who is a casual should not be engaged for more than one month 
but this provision will be included in the liberty to apply clause 
so that it may be further addressed subsequently. 

Clause 9.—Special Rates and Conditions. 
The first matter in dispute relates to the laundry allowance. 

The parties are agreed that the current provision will be in- 
serted in the award. It is also agreed that this provision also be 
inserted in the liberty to apply clause so that it may be ad- 
dressed subsequently. 

The second matter in this clause relates to the union request 
that the current commission structure paid to employees be 
contained within the award. This is objected to. The evidence 
is that the respondent pays a base rate plus a commission. In 
the case of a weight management consultant a rate of$1.50is 
paid for each client seen up to 14 clients per day and at the 
rate of $2.00 per client from 15 clients per day. If the consult- 
ant is also a workshop facilitator a commission is paid of 75 
cents per person in the class (transcript p352). A further com- 
mission is payable on the sale of the respondent's programmes 
and products. The commission can result in payments of be- 
tween $80 and $100 per week (transcript p352) and therefore 
is a significant part of the wage payable. Although there is 
some evidence that the commission structure has caused un- 
fair (and, I surmise, unintended) competition between con- 
sultants there is no real suggestion that it be removed. The 
issue is whether or not it should be written into the award. It is 
clear that the respondent wishes to retain the right to vary the 
commission structure because of fluctuations in the market 
(transcript p478), particularly for programme directors but also 
for consultants (p511). The inference therefore is that by writ- 
ing the commission into the award that flexibility to alter the 
structure to reflect the changes in the market will be removed. 
This, of course, need not be the case at all. The concern of the 
union goes to the payment of commission to all employees 
and the decrease in income to the employee if the commission 
is removed (transcript p398). Given the significance of the 
commission to the employee's income it should be written 
into the award but reserving the right of the respondent to 
vary the commission due to the vagaries of the marketplace 
upon notice to the employees. In that way the essential flex- 
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ibility is preserved and the employees have the security of 
knowing that their income cannot be merely altered adminis- 
tratively without notice. In relation to the period of notice to 
be given by the respondent I note that Ms Larchet's evidence 
at p478 was that the programme directors had six changes to 
their commission structure in 5 or 6 years and that was seen as 
the greatest number of changes. The Commission judges from 
that that a period of notice of three months will meet the needs 
of the enterprise and the award will reflect that period. 

One effect of the provision being inserted into the award is 
that it will apply the commission to all classes of employee, 
whether part time or casual. However, the Commission notes 
the evidence of Ms Larchet (transcript p477/478) that the rela- 
tive duties of a full time consultant compared with a casual 
employee and the employment of casuals at peak times would 
disadvantage full time employees. For that reason the eligibil- 
ity of all employees to earn the commission will be included 
in the liberty to apply clause. 

The commission structure to be reflected in the award is the 
current structure and the parties are requested to ensure that 
the minutes reflect this. In accordance with the decision be- 
low in relation to wage rates the commission will be able to 
absorb the supplementary payment prescribed. 

Clause 10.—Hours of Work. 
The employees of the respondent currently work a 40 hour 

week. It is agreed that a 38 hour week will now be introduced 
and this is accordingly reflected in the award. 

The parties agree that the ordinary hours may be worked 
over five days Monday to Saturday and that ordinary hours 
shall not exceed eight hours per day. It is agreed however that 
by agreement between the employee and the respondent ordi- 
nary hours may be greater than eight hours per day. The Com- 
mission generally prefers the wording as proposed by the union 
in this matter. Ordinary hours of work should be based on five 
days of work rather than six although ordinary hours may be 
worked over six days by agreement. 

The parties are unable to agree on the ordinary hours to be 
worked on a Saturday. The union believes that these hours 
should be between 8.00am and 1.00pm whilst the respondent 
contends that the ordinary hours should be 8.00am to 3.00pm. 
The evidence is that one centre, Karrinyup, opens currently to 
2.00pm on Saturday afternoon. It is, in my view, consistent 
with the First Awards Principles to prescribe that ordinary 
hours shall not be worked past 2.00pm on Saturday. How- 
ever, a provision will be inserted that, by agreement between 
the respondent and an employee, ordinary hours may be ex- 
tended on Saturday afternoon. 

The next issue under this heading is the working of split 
shifts. The parties are generally agreed that the working of 
split shifts may occur on not more than three shifts in any one 
week. However more than three split shifts may be worked by 
agreement between the employee and the respondent. The 
union however claims a $16.00 allowance should be paid for 
each split shift worked or one hour's paid leave in lieu be 
taken. The current practice of the respondent is that one hour's 
pay or the ability to cease work one hour earlier is currently 
observed. In reality the union is prepared to accept the current 
practice with the employee electing whether to be paid or to 
take the time in lieu. In my view whether the payment is made 
or the time in lieu is taken is a matter to be agreed by the 
employee and the respondent and the award will so provide. 

The final issue in this clause is the claim of the union for 
double time to be paid for work on Saturday after 12.00 noon. 
In this regard the current conditions of employment prescribe 
that full time employees receive time and one half for work- 
ing on Saturdays but this is to be taken as time in lieu (exhibit 
A12). That is consistent with the provisions of the Health At- 
tendants Award and also the Health, Physical Culture and 
Weight Loss Centres Award in New South Wales, but without 
the requirement that the provision must be taken as time in 
lieu. The evidence before the Commission does not demon- 
strate that for ordinary hours worked after 12.00 noon on Sat- 
urday a rate of double time is to be paid. Whilst that may be 
prescribed in some awards of the Commission it would not 
appear to be a feature of the industry as represented by the 
awards placed before it. On the information before it, the Com- 
mission decides that the current penalty will remain although 
the option of taking time in lieu will rest with the employee. 

Clause 11.—Wages and Clause 13.—Definitions. 
The issues in dispute between the parties in relation to these 

two award clauses are related and will be dealt with together. 
The union claims that the employees to be covered by the 

award should be given a title which is descriptive of the posi- 
tion they occupy, for example Weight Management Consult- 
ant. The respondent however proposes that employees merely 
be given a grade, for example Grade 1. In the view of the 
Commission it is better to identify employees by a classifica- 
tion rather than merely by grade. To classify employees merely 
as a grade appears to be too anonymous and not helpful to a 
respondent seeking to have its employees identify with its 
business. I am aware that the parties in New South Wales 
agreed to classify employees merely according to grades but I 
am not persuaded that I should merely impose that here for 
that reason. It is noted that the employees who gave evidence 
identified their occupation by title. For the purposes of relat- 
ing to clients that would seem the most appropriate way of 
describing one's occupation. For that reason the proposal of 
the union appears to the Commission to best meet the needs 
of the respondent by identifying the classifications to be in- 
serted. Those classifications will be Weight Management Con- 
sultant/Workshop Facilitator and secondly, Programme 
Director. 

There is an agreement between the parties that the rates of 
the classifications should be increased but the parties differ 
regarding the extent of the increase. Both parties have struc- 
tured their respective claims around a base rate and a supple- 
mentary payment and the Commission will therefore adopt 
that structure in the award to issue from these proceedings. 
Given the current requirement of the Principles that the main 
consideration shah be that the award meets the needs of the 
particular enterprise the payment by the respondent of a sub- 
stantial commission cannot be overlooked. And, as noted ear- 
lier, there is no suggestion that the commission will not 
continue to form part of the wage earned. Accordingly the 
award will provide that the supplementary payment is able to 
be absorbed into the commission paid. Where the commis- 
sion payable is less than the supplementary payment then the 
supplementary payment will be paid. 

Both the union and the respondent believe that various lev- 
els or grades of classification should be inserted. These are to 
reflect either decreasing levels of supervision or expiry of a 
fixed period of time, for example after three months of em- 
ployment. The Commission will adopt a similar approach. The 
Commission accepts the evidence that shows that there is ap- 
proximately two weeks' training involved for new employ- 
ees. The introduction of a new programme resulted in training 
for approximately one further week. Further, there is a three 
months' probationary period. The wage structure determined 
by the Commission has taken this into account and is consist- 
ent with the objectives of structural efficiency. 

The table below sets out the relative positions of the parties, 
together with wage rates extracted from exhibits J and K. 

TABLE 
Base Supplementary Total 
Rate Payment 

$ S S 
334.10 — 334.10 

365.20 60.00 425.00 (min.) 
407.70 60.00 467.00 (max.) 

386.50 60.00 446.50 (min.) 
429.00 60.00 489.00 (max.) 

284.90 36.80+16.00 337.00 (min.) 
343.30 36.70+16.00 396.00 (max.) 

345.50 57.20 402.70 
365.20 60.00 425.20 

— — 401.10 

— — 353.10(min.) 
— — 379.30 (max.) 

284.85 36.75 + 8.00 329.60 (min.) 
343.30 36.70 + 8.00 388.00 (max.) 

— — 346.00 (min.) 
— — 474.00 (max.) 

Current Rate 
Union Claim— 
Weight Management 
Consultant 

Programme 
Director 

Respondent's Counterclaim 
Grade 1 
Grade 4 
Clerk— 
(Grade 2 yr 1) 
(Grade 3 thereafter) 
Shop Assistant 
Health Attendants 
Award 1979 (WA) 

NSW HPCWLC Award 
SA Award 
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In the table above the Commission has not listed the entiy 
level grade for a clerk but rather the grade 2 level. The Com- 
mission considers that the reliance of the respondent upon the 
maturity and experience of the people it employs in the posi- 
tions renders the entry level classification inappropriate for 
comparison purposes. It is also to be noted that the rates listed 
in the table are rates which, although current, may be in the 
process of change. Thus, it is noted that the rate for a shop 
assistant is an interim rate with the parties to that award re- 
serving the right to have the classification structure reviewed 
in the future. The rate for a clerk however is the result of a 
comprehensive arbitration by the Commission in relation to 
clerical classifications generally within Western Australia. 

Notwithstanding the respondent's counterclaim above the 
respondent concedes that: 

"... The level of skill... with respect to the employees 
in our view is in the vicinity of the sort of skills that are 
exercised by a skilled shop assistant." (Transcript p.529). 

This was borne out by the evidence of Ms Larchet who be- 
lieved that the closest analogy to a Weight Management Con- 
sultant is a shop assistant selling makeup products (transcript 
p 477). On the respondent's own submission therefore the wage 
to be paid should be in the vicinity of $401 for a 38 hour 
week. The rate prescribed for an adult shop assistant does not 
increase beyond that rate. 

But as the Commission found earlier, the duties of the Weight 
Management Consultant involves duties beyond the mere sell- 
ing of products. Rather, there is a greater "one-on-one" func- 
tion between the consultant and the client which is essential 
to the operation of the respondent's business. The role of the 
consultant is to: 

"...encourage and motivate the person to remain on the 
program until the desired objective is attained. This is 
done through weekly 20 minute interviews. During these, 
the [consultant] discusses with the client his/her activi- 
ties in the previous week and 'logs' these. Exercise is 
encouraged as well as adherence to the controlled food 
program. The [consultant] is responsible for the distribu- 
tion of supplies of the Company-prepared food to the cli- 
ent and the receipt of monies for these at the time. Clients 
may also attend workshops at the centre run by a work- 
shop facilitator (otherwise a weight [management con- 
sultant]). These too are aimed at motivating the client to 
achieve his/her objective of weight loss and to remain 
committed to the particular program over time. Accord- 
ing to witnesses such as Ms Blennerhassett an important 
element of the weight loss programs is the development 
of a client's ability to 'self-manage' his/her weight after 
its completion." 

(Extract of the Commission's Reasons for Decision, 3rd 
November 1994, 74 WAIG 2958). 

The further evidence before the Commission in these pro- 
ceedings emphasises the role of a consultant in seeing the same 
clients weekly. The emphasis of the consultant is not neces- 
sarily to make sales as such, but rather to motivate the clients. 
A motivated client will more fully participate in the programme 
and the consultant will achieve the sales results necessary. 
Various charts and other documents are completed by the con- 
sultant. However there is a significant component of the work 
that involves discussing with the client the week that they have 
had, their adherence to the programme and their menu plan. It 
might involve coming up with strategies and solutions if cli- 
ents have not been adhering to the plan. Motivation seems to 
be a key issue. There are no pre-ordained questions, just areas 
to be covered in a consultation. The function of the consultant 
is seen as two-fold: first, to instruct and support the clients in 
adhering to the programme and secondly to motivate them 
(transcript p473). 

That evidence is argument for remuneration in excess of a 
shop assistant's rate. However, the Commission is aware that 
this is a first award and it is inappropriate on the material 
before it for the Commission to determine conclusively a pre- 
cise relativity between the Weight Management Consultant 
and an outside classification. The Commission will therefore 
prescribe a rate which should be regarded as an interim to 
allow for the award to be fully tested. It will allow an opportu- 
nity for the parties to examine the structure devised by the 

Commission and to agree between them to fine tune it with 
the benefit of experience. 

In the decision which issued earlier in this matter the Com- 
mission noted that the only changes to the employees' pay 
which have occurred since the respondent took over in 1989 
have been a reduction for casual employees by the removal of 
commissions; an increase in the ordinary hourly rate in mid- 
June 1993 from $7.57 to $8.35 and in the commission rate, 
increases which occurred shortly after the union took up the 
question of conditions of employment with the respondent. 

A consideration of the material before the Commission leads 
to the conclusion that a Weight Management Consultant's 
duties and responsibilities are slightly more than those of a 
shop assistant for the reasons given and the wage set by the 
Commission reflects that conclusion. The classifications will 
be structured for the Weight Management Consultant/Work- 
shop Facilitator to provide an entry level rate, a rate after three 
months, and a rate after 12 months and thereafter. The rate for 
a Programme Director will commence at the same level as the 
maximum Weight Management Consultant, with an additional 
rate 12 months thereafter. 

The award will be a minimum rates award and the determi- 
nation of this relativity by the Commission does not prevent 
the parties from conducting a true minimum rates adjustment 
exercise in the future. 

In relation to the classifications themselves, the definitions 
proposed by the union will be adopted for the reasons set out 
earlier. By adopting those definitions however the Commis- 
sion does not intend that they be used in a strict sense to demark 
work. A reading of the evidence overall shows that the cen- 
tres operate with a small number of staff. Flexibility in the 
operation of the business is essential and to that extent the 
definitions are for descriptive purposes only and are to be taken 
to reflect the core work performed while not reflecting the full 
range of tasks of the employee concerned. 

Clause 16.—Annual Leave. 
The difference between the parties in this clause is the re- 

quest of the union that service, for the purposes of annual 
leave, shall be deemed to be continuous notwithstanding the 
transmission of business, certain absences from work, includ- 
ing those on account of personal sickness or any absence with- 
out reasonable cause. However this claim was not developed 
in argument and the Commission is reluctant to depart from 
the usual annual leave provisions in the absence of reasons 
why it should do so. 

Clause 30.—No Reduction. 
The union claims that a clause be inserted into the award as 

follows: 
"Nothing contained within this award shall operate so 

as to reduce or detrimentally affect the wages, conditions 
or employment status of any employee to whom this award 
applies." 

The respondent has objected to this claim. In deciding this 
issue it must be remembered that the Commission is being 
asked to arbitrate a first award in this enterprise. In at least the 
wages area of this award the Commission is being urged by 
the respondent to take a cautious approach. By that measure, 
the Commission should be cautious regarding the overall ef- 
fect of a first award upon employees paid pursuant to it. In 
particular employees' take home pay should not be detrimen- 
tally affected merely by the issuing of an award. I respectfully 
adopt the words of Senior Commissioner Kelly in this regard 
in FMWU v. Hampton Hatcheries and Others (1976)56 WAIG 
1652: 

"It is often the case in the making of a first award in 
an industry that the rights and obligations of employers 
and employees have to undergo some alteration and ad- 
justment and it would be wrong to require that no aspect 
of the employee's conditions could be changed to his 
detriment. But I am of the opinion that the Commission 
should not ordinarily permit an employee's earnings— 
his take home pay—to be reduced as the result of the 
making of an award and as the respondents have not been 
prepared to guarantee that there will be no reduction in 
earnings I find it necessary to include a provision ..." 

The clause will therefore be inserted. 
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There was evidence, which was denied, that an employee 
had been told that her career advancement would be detri- 
mentally affected because of support for the union or prefer- 
ence for an award. It cannot be said too plainly that any 
employer who was shown to have treated an employee to her 
detriment for those reasons would break the law (s.96 Indus- 
trial Relations Act, 1979). 

Operative Date. 
The union requests that the award be made retrospective in 

operation. This is opposed by the respondent. Whether the 
award is able to be made retrospective depends upon whether 
there are special circumstances which make it fair and right so 
to do (s.39 of the Act). In my view the circumstances of this 
matter do reveal such special circumstances. In this regard it 
is to be stressed that the awarding of a retrospective date of 
operation is not by way of a punishment against an employer. 
It is rather an assessment of what is fair and equitable to the 
parties concerned in all of the circumstances. In this case, the 
application for an award was made in March 1994. Initially, 
objection was taken to the issuance of an award and both par- 
ties agreed that this could be determined as a preliminary point. 
It is unfortunate however that the parties were not able to reach 
agreement on the terms of an award to issue contingent upon 
the decision of the Commission. Rather, the evidence seems 
to be that the issue regarding whether an award should issue 
was seen as a reason not to pursue the content of an award, or 
in the alternative an enterprise agreement, until after the pre- 
liminary decision was made. Indeed the issues remaining be- 
tween the parties do not seem to the Commission to have been 
incapable of agreement between the parties. An agreement 
could have been possible following the determination of the 
preliminary point. That is not to say that the pursuit of an 
award and the taking of a preliminary point will of themselves 
constitute special circumstances. Nevertheless within that, in 
this case, there have also been some unreasonable delays by 
both parties forwarding documentation to the Deputy Regis- 
trar. The Commission also notes the absence of any wage in- 
crease for these employees since June 1993 (exhibit A12). In 
the circumstances the Commission believes that the wage rates 
in the award should operate from the 1st May this year. The 
date given by the Commission in this matter is seen as being 
fair to the parties whilst also taking into account the due proc- 
ess which must be followed in applying for a first award, in 
this case a process which commenced in March 1994. 

As a final comment I do express some surprise that an agree- 
ment did not occur in this matter, especially following the 
decision that an award would issue. In my view none of die 
issues which the Commission had to determine were beyond 
the capacity of the respondent and the union to reach an agree- 
ment. I express the firm opinion that the issuance of the award 
is to be seen as the beginning of a co-operative relationship 
between the parties. I expect that from this point the parties 
will be able to agree on the changes to occur in the future. 

The Minutes of a Proposed Order now issue. 
Appearances: Ms S J. Jackson on behalf of the applicant. 
Mr D.M. Jones on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 

Jenny Craig Weight Loss Centres Pty Ltd. 

Jenny Craig Employees Award, 1995. 
No. A 1 of 1994. 

COMMISSIONER A.R. BEECH. 

6 October 1995. 
Order. 

HAVING heard Ms S.J. Jackson on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the Indus- 

trial Relations Act, 1979, hereby makes the Jenny Craig Em- 
ployees Award, 1995 in the terms of the Schedule attached 
hereto to operate on and from 1st October 1995 unless other- 
wise provided within the terms of the award. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This award shall be known as the Jenny Craig Employees 
Award, 1995. 

1A.—STATE WAGE PRINCIPLES DECEMBER 1994 
It is a condition of this award that any variation to its terms 

including the 58.00 per week Arbitrated Safety Net Adjust- 
ments, shall not be made except in compliance with the State- 
ment of Principles set down by the Western Australian 
Industrial Relations Commission in its Reasons for Decision 
in Matter No. 985 of 1994. 

2.—ARRANGEMENT 
1. Title 

1A. State Wage Principles December 1994 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Higher Duties 
8. Part-Time Employees 

8A. Casual Employees 
9. Special Rates and Conditions 

10. Hours of Work 
11. Wages 
12. Payment of Wages 
13. Definitions 
14. Overtime 
15. Public Holidays 
16. Annual Leave 
17. Sick Leave 
18. Compassionate Leave 
19. Long Service Leave 
20. Time and Wages Record 
21. Right of Entry 
22. Union Notices and Posting of Award 
23. Parental Leave 
24. Superannuation 
25. Award Modernisation and Enterprise Consultation 
26. Promotion 
27. Location of Employment 
28. Location Allowances 
29. No Reduction 
30. Leave Reserved 

Schedule A.—Parties to the Award 
Schedule B.—Respondent 

3.—AREA 
This award shall have effect throughout the State of West- 

em Australia. 
4.—SCOPE 

This award shall apply to all employees of Jenny Craig 
Weight Loss Centres Pty Ltd employed in the callings con- 
tained in Clause 11.—Wages of this award. 

5.—TERM 
The term of this award shall be for a period of one year on 

and from 1st October 1995. 

6.—CONTRACT OF SERVICE 
(1) (a) Except as provided in Clause 8A.—Casual Employ- 

ees, the contract of service of every employee shall be a weekly 
contract terminable by one week's notice on either side given 
on any working day or, in the event of such notice not being 
given, by the payment of one week's pay by the employer or 
the forfeiture of one week's pay by the employee. 
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(b) All wages and holiday pay will be paid no later than on 
expiration of notice. 

(c) Where commissions are payable such payments shall be 
made on the expiration of notice, but where the amount of 
commission payable is not known on expiration such pay- 
ments shall be made no later than the 15th day of the month 
following the termination. 

(2) Where the employer seeks to discipline an employee the 
following steps shall be observed: 

(a) In the event that an employee's conduct warrants 
disciplinary action, the employee's immediate super- 
visor or any other staff member so authorised, may 
exercise the employer's right to reprimand the em- 
ployee so that the employee understands the nature 
and implications of his/her conduct. 

(b) The first two reprimands shall take the form of warn- 
ings and, if given verbally, shall be confirmed in writ- 
ing as soon as practicable after the giving of the 
reprimand. 

(c) Should it be necessary, for any reason, to reprimand 
an employee three times in a period not exceeding 
twelve months' continuous service the contract of 
service shall, upon the giving of that third reprimand, 
be terminable in accordance with the provisions of 
this award. 

(d) The status quo (ie. the conditions applying prior to 
the issue arising) will remain until die issue is re- 
solved in accordance with the procedure outlined 
above. 

(e) Provided this shall not affect the right of the em- 
ployer to dismiss an employee without notice for mis- 
conduct and in such cases wages shall be paid up to 
the time of dismissal. 

(3) The employer may engage an employee on a probation- 
ary period for not longer than three months during which time 
it will be possible for either the employee or the employer to 
end the contract with one day's notice. 

(4) Upon termination of employment all employer property, 
including documents and keys, will be returned to the em- 
ployer. 

(5) Upon termination of employment the employer will, on 
request, supply a certificate of service stating the position held 
and the length of service. 

(6) It shall be a term of employment that the employer may 
direct an employee to carry out such duties as are within the 
limits of the employee's skill, competence and training. 

(7) The employer shall advise all employees and prospec- 
tive employees of the award. 

7.—HIGHER DUTIES 
An employee engaged on duties carrying a higher rate than 

his/her ordinary classification for a minimum period of five 
consecutive days shall be paid the higher rate for the times he/ 
she is so engaged. 

8.—PART TIME EMPLOYEES 
(1) A "Part Time Employee" shall mean any employee who 

works regularly from week to week for less than 38 hours in 
any week. 

Such part time employee shall be paid at the rate of one- 
thirty-eighth of the appropriate ordinary rate of wage prescribed 
by this award for the class of work performed for each hour 
worked. 

(2) (a) Payment for Public Holidays, Annual Leave and 
Sick Leave for such part time employees, pursuant to Clauses 
15.—Public Holidays, 16.—Annual Leave and 17.—Sick 
Leave of this award shall be in the proportion that the hours 
regularly worked each week bears to thirty eight hours. 

(b) For the purpose of calculating the payment for annual 
leave, the hours regularly worked each week shall be the weekly 
arithmetical average of the total ordinary hours worked dur- 
ing the qualifying period for such annual leave. 

(3) Notwithstanding any other provisions of this award, the 
employer and the employee may, by agreement, and with one 

day's notice, increase the ordinary hours to be worked in any 
particular week to the maximum allowed by the award and 
such extra hours shall be paid for at ordinary rates of pay. 

8A.—CASUAL EMPLOYEES 
(1) A casual employee shall mean an employee who is em- 

ployed for less than one month. 
(2) A casual employee's employment may be terminated by 

the giving of one hour's notice on either side, or the payment 
or forfeiture, as the case may be, of one hour's pay. 

(3) A casual employee shall receive twenty percent in addi- 
tion to the minimum weekly rate of wage prescribed in this 
award for his/her class of work performed. 

9.—SPECIAL RATES AND CONDITIONS 
(1) All employees will receive a laundry allowance of $5.00 

per week. 
(2) All employees must wear the lab coats and name tags 

supplied by the employer. Lab coats must be maintained in a 
neat and tidy condition. Employees are responsible for laun- 
dering their own lab coats. 

(3) Employees will maintain their personal appearance so 
as to ensure that they are able to fulfil their role as an em- 
ployee in the weight loss industry successfully. 

(4) In addition to the wages prescribed by this award, all 
employees shall be entitled to be paid the following: 

(a) when facilitating workshops a minimum payment of 
75 cents per client; and 

(b) for the number of clients seen 
1 to 14 clients—$1.50 per client 
15 or more clients—$2.00 per client; and 

(c) for Jenny Craig products and programs sold by the 
employee, a cash bonus of 3% of the sale value. 

(5) (a) Program Directors shall be paid a percentage based 
cash bonus on his/her sales of weight loss programmes 
in accordance with the following scale: 

(i) For sales from $1 to $5000 3% 
(ii) For sales from $5001 to $10,000 1% 
(iii) For sales greater than $10,000 10% 

(b) Programme Directors shall, in addition to the bonuses 
provided by paragraph (a), be paid a percentage based cash 
bonus of 0.5% of the gross centre takings. 

(6) (a) The employer may vary the terms of the provisions 
of subclauses (4) and (5) hereof upon the giving of three 
months' notice to the employees. 

(b) Payments made pursuant to subclauses (4) and (5) hereof 
may be offset by the supplementary payment prescribed in 
Clause 11.—Wages. 

(c) The provisions of subclauses (4) and (5) hereof shall 
operate on and from 1st May 1995. 

(7) Where an employee is required during his/her normal 
working hours to work outside his/her usual place of employ- 
ment the employer shall pay the employee any reasonable trav- 
elling expenses incurred except where an allowance is paid in 
accordance with subclause (8) hereof. 

(8) (a) Where an employee is required and authorised to use 
his/her own motor vehicle in the course of his/her duties he/ 
she shaU be paid an allowance not less than that provided for 
in the schedules set out in paragraph (c) of this subclause. 
Notwithstanding anything contained in this subclause the 
employer and the employee may make any other arrangement 
as to car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence on 
the first day of July and end on the thirtieth day of June next 
following. 
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Rates of Hire for the use of the employee's own vehicle 
on the employer's business. 

Schedule 1—Motor Vehicle Allowance 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600 cc 

2600cc 1600cc- & Under 
2600cc 

Cents per Kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowances 
Distance Travelled During a Rate 
Year on Official Business cents/km 
Rate per kilometre 17.1 
Motor vehicles with rotary engines are to be included in the 
1600-26QOcc category. 

10.—HOURS OF WORK 
(1) Subject to the provisions of this clause the ordinary hours 

of work shall be 38 per week. 
(2) The ordinary full time hours of work will not exceed 38 

hours per week to be worked on no more than five days be- 
tween 8.00am to 7.30pm Monday to Friday inclusive and Sat- 
urday 8.00am to 2.00pm. Ordinary hours will not exceed eight 
hours per day unless otherwise mutually agreed between the 
employee and the employer. Provided that by agreement an 
employee may work his/her ordinary hours over six days, or 
conclude ordinary hours on Saturday after 2.00pm. 

(3) (a) Employees may be required to work split shifts. Where 
split shifts are worked, the length of each shift portion will be 
between three and five hours and the length of the break be- 
tween shifts will be between three and five hours unless oth- 
erwise mutually agreed between the employee and the 
employer. 

(b) No employee will be required to work more than three 
split shifts in any one week, however more than three split 
shifts may be worked in one week by mutual agreement be- 
tween the employee and the employer. 

(c) An employee shall be paid one hour's pay for each split 
shift worked or, by agreement between the employer and the 
employee, an employee may be allowed one hour's paid leave 
to be taken on the same day that the split shift is worked. Such 
leave shall not affect the employee's entitlement to annual leave 
or sick leave. 

(4) Where the hours of work are continuous in one day and 
greater than five hours in duration, an unpaid meal break of 
not less than thirty minutes and not more than one hour will 
be taken. 

(5) One ten minute rest break will be allowed during every 
four hour period of continuous work or whenever practicable. 
However a rest break is not to be taken as part of or attached 
to the normal unpaid meal break nor is it to be used as part of 
a change to the normal work roster to allow an employee to 
leave work early. 

(6) (a) Ordinary hours worked on Saturday shall be paid for 
at the rate of time and one half. 

(b) Provided that the employee may elect to have the addi- 
tional hourly payment for hours worked on Saturday taken as 
time in lieu. 

11.—WAGES 
(1) The minimum weekly rate of wage, comprising the base 

rate and supplementary payment payable under this award on 
and from 1st May 1995, shall be as follows: 

Base Supplementary Rate of 
Rate Payment Wage 

S S $ 
Weight Management Consultant/ 
Workshop Facilitator 
Level 1 334.10 47.00 381.10 
Level 2 340.00 47.00 387.0) 
Level3 358.00 47.00 405.0) 
Progratmne Director 
Level 1 358.00 47.00 405.00 
Level 2 368.00 47.00 415.00 

(2) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter- 
prise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current State- 
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

(3) (a) The supplementary payment set out in this clause 
represents payment in lieu of equivalent overaward payments. 

(b) Overaward Payment" is defined as the amount (whether 
it be termed "overaward payment", "attendance bonus" or any 
term whatsoever) which an employee would receive in excess 
of the "base rate". Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, disability allowances, 
fares and travelling time allowances and any other ancillary 
payments of a like nature by the award. 

12.—PAYMENT OF WAGES 
(1) The wages must be paid at least bi-monthly either by 

cash or bank draft and in the employer's time. Wages will be 
available before the close of business two working days after 
the end of the pay period. 

(2) Commission will be calculated monthly. Commission 
earned during any month will be paid in the following month 
with the ordinary wages for first pay period. 

(3) No deduction shall be made from an employee's wages 
unless the employee has authorised such deduction in writ- 
ing. 

(4) All employees will be supplied with a pay slip which 
clearly details the payment received. 

13.—DEFINITIONS 
(1) "Program Director" shall mean an employee who is pri- 

marily responsible for interviewing new or existing clients of 
the employer to establish the client's program and product 
sales or sell additional program components. He/she will also 
provide assistance to the Centre Director as required. 

(2) "Weight Management Consultant" shall mean an em- 
ployee who is primarily required to conduct weekly consulta- 
tions with clients to encourage adherence to weight loss and 
management by utilising Jenny Craig products and by provid- 
ing motivation, education and support. 

(3) "Workshop Facilitator" shall mean an employee who is 
required to lead workshops with groups of clients by provid- 
ing information and facilitating client interaction and discus- 
sion on lifestyle matters. 

(4) The levels of the classification structure specified in 
Clause 11.—Wages shall be read as follows: 

(a) "Level 1" shall mean an employee with less than 
three months' experience in the industry who has 
undertaken induction training and works under su- 
pervision. 

(b) "Level 2" shall mean an employee with more than 
three months but less than twelve months' experi- 
ence in the industry who regularly undertakes con- 
tinuing education and works without direct 
supervision. 

(c) "Level 3" shall mean an employee with more than 
twelve months' experience in the industry who regu- 
larly undertakes continuing education and who, in 
addition to performing the duties of a Level 2, is 
able to assist other employees. 

(5) "Commission" shall mean the bonus payment system 
applied by the employer and set out in subclauses (4) and (5) 
of Clause 9.—Special Rates and Conditions as varied. 

(6) "Centre" refers to the Jenny Craig establishments lo- 
cated throughout the state. 

(7) "Union" shall mean the Australian Liquor, Hospitality 
and Miscellaneous Workers Union of Australia, MisceUane- 
ous Workers Division, Western Australian Branch. 

14.—OVERTIME 
(1) (a) Subject to the provisions of this subclause, all work 

done beyond the ordinary working hours on any day, Monday 
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to Saturday inclusive or before the fixed starting time or after 
the fixed ceasing time, shall be overtime and be paid for at the 
rate of time and one half for the first two hours and double 
time thereafter. 

(b) For the purposes of this subclause, ordinary working 
hours shall mean the hours of work fixed in a centre in ac- 
cordance with Clause 10.—Hours of Work. 

(c) Overtime done on Saturdays after 12.00 noon or on Sun- 
days shall be paid for at the rate of double time. 

(2) The employer may require any employee to work rea- 
sonable overtime and such employee shall work overtime in 
accordance with such requirement. 

(3) (a) Subject to the provisions of paragraph (b) of this 
subclause an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer 
or be paid $6.30 for a meal and if, owing to the amount of 
overtime worked, a second or subsequent meal is required, 
the employee shall be supplied with such meal by the em- 
ployer or paid $4.30 for each meal so required. 

(b) The provisions of paragraph (a) of this subclause do not 
apply: 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day or 
earlier that he/she will be required; or 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(c) If an employee to whom subparagraph (b)(i) of this 
subclause applies has, as a consequence of the notification 
referred to in that subparagraph, provided himself/herself with 
a meal or meals and is not required to work overtime or is 
required to work less overtime than the period notified, he/ 
she shall be paid the appropriate amount prescribed in para- 
graph (a) of this subclause for each meal provided and not 
required. 

(4) (a) Rest Period After Overtime: When overtime work is 
necessary it shall, wherever reasonably practicable, be so ar- 
ranged that employees have at least ten consecutive hours off 
duty between the work of successive days. 

(b) An employee who works so much overtime between the 
termination of his/her ordinary work on one day and the com- 
mencement of his/her ordinary work on the next day that he/ 
she has not had at least ten consecutive hours off duty be- 
tween those times shall, subject to this subclause, be released 
after completion of such overtime until he/she has had ten 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(c) If, on the instructions of the employer, such employee 
resumes or continues work without having had such ten con- 
secutive hours off duty, he/she shall be paid at double rates 
until he/she is released from duty for such period and he/she 
shall then be entitled to be absent until he/she has had ten 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(5) An employee who is recalled to work shall be paid a 
minimum of three hours at the appropriate overtime rate. 

(6) (a) By agreement between the employee and the em- 
ployer time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is enti- 
tled. Such time to be taken in unbroken periods according to 
each period of overtime worked unless otherwise agreed be- 
tween the employer and the employee concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and the employee con- 
cerned. 

15.—PUBLIC HOLIDAYS 
(1) (a) The following days or the days observed in lieu shall, 

subject to this subclause, be allowed as holidays without de- 
duction of pay, namely—New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by ar- 
rangement between the parties in lieu of any of the days named 
in this subclause. 

(b) When any of the days mentioned in paragraph (a) of this 
subclause falls on a Saturday or a Sunday, the holiday shall be 

observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be ob- 
served on the next succeeding Tuesday. In each case the sub- 
stituted day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday under 
this award, the employer's establishment or place of business 
may be closed, in which case an employee need not present 
himself/herself for duty and payment may be deducted, but if 
work is done ordinary rates of pay shall apply. 

(3) Where— 
(a) a day is proclaimed as a whole holiday or as a half- 

holiday under Section 7 of the Public and Bank 
Holidays Act, 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a half 
holiday for the purposes of this award within the district or 
locality specified in the proclamation. 

(4) All work performed on a holiday shall be paid for at the 
rate of double time and a half. 

(5) (a) By agreement between the employer and an employee, 
time off during ordinary hours shall be granted instead of pay- 
ment of overtime pursuant to the provisions of this clause. 
Such time off shall be calculated in accordance with subclause 
(4) hereof. 

(b) Subject to paragraph (c) of this subclause, all time ac- 
crued in accordance with paragraph (a) of this subclause shall 
be taken within four weeks of it being accrued at a time agreed 
between the employer and the employee when the agreement 
is made. 

(c) Where such time off in lieu is not taken in accordance 
with paragraph (b) of this subclause it shall, by agreement 
between the employer and the employee, be taken in conjunc- 
tion with a future period of annual leave or the employer shall 
discharge its obligation to provide time off in lieu by making 
payment for the accrued time when the employee's wages are 
paid at the end of the next period. 

(d) Upon termination of an employee's service with the 
employer, the employee shall be paid for all the accrued time 
off which remains owing to the employee at the date of termi- 
nation. 

(6) The provisions of this clause, excepting subclauses (4) 
and (5) hereof, shall not apply to a casual employee. 

16.—ANNUAL LEAVE 
(1) Except as hereinafter provided, a period of four con- 

secutive weeks' leave with payment of ordinary wages as pre- 
^ scribed, shall be allowed annually to an employee by the 

employer and shall be taken annually by the employee after a 
period of 12 months' continuous service with the employer. 

(2) In addition to the payment prescribed for annual leave 
an employee shall be paid a loading of 17.5% calculated on 
his/her ordinary wages as prescribed. 

(3) Payment for annual leave shall be made prior to such 
leave being taken. 

(4) If any prescribed public holiday falls within an employ- 
ee's period of annual leave and is observed on a day which, in 
the case of that employee would have been an ordinary work- 
ing day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as afore- 
said. 

(5) Any time in respect of which an employee is absent from 
work, except time for which he/she is entitled to claim sick 
pay or time spent on holidays, annual leave or long service 
leave as prescribed by this award, shall not count for the pur- 
pose of determining his/her right to annual leave. 

(6) (a) An employee whose employment terminates after 
he/she has completed a 12 month quaUfying period, and who 
has not been allowed the leave prescribed under this clause in 
respect of that qualifying period, shall be given payment as 
prescribed in subclauses (1) and (2) hereof in lieu of that leave 
or, in a case to which subclause (8) of this clause applies, in 
lieu of so much of that leave as has not been allowed. 

(b) If, after one month's continuous service in any qualify- 
ing 12 monthly period an employee lawfully leaves his/her 



employment or his/her employment is terminated by the em- 
ployer through no fault of the employee, the employee shall 
be paid 2.923 hours' pay at the rate of wage prescribed by 
subclause (1) hereof, divided by 38, in respect of each com- 
pleted week of continuous service. 

(7) In special circumstances, and by the mutual consent of 
the employer and the employee, annual leave may be taken in 
more than one period. 

(8) The provisions of this clause shall not apply to a casual 
employee. 

(1) An employee who is unable to attend or remain at his/ 
her place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the follow- 
ing_provisions. 

(a) Entitlement to payment shall accrue at the rate of 1/ 
6th of a week for each completed month of service 
with the employer. 

(b) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid sick leave 
in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
of the absence. Provided that an employee shall not be enti- 
tled to claim payment for any period exceeding ten weeks in 
any one year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall, as soon as reasonably practicable prior to 
or after the commencement of work, advise the employer of 
his/her inability to attend for work, the nature of his/her ill- 
ness or injury and the estimated duration of the absence. 

(4) The provisions of this clause do not apply to an em- 
ployee who fails to produce a certificate from a medical prac- 
titioner dated at the time of the absence, or who fails to supply 
such other proof of the illness or injury as the employer may 
reasonably require, provided that the employee shall not be 
required to produce a certificate from a medical practitioner 
with respect of two absences of two days or less unless, after 
two such absences in any year of service, the employer re- 
quests in writing that the next and subsequent absences in that 
year, if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the provi- 
sions of this clause apply to an employee who suffers per- 
sonal ill health or injury during the time when he/she is absent 
on annual leave and the employee may apply for, and the em- 
ployer shall grant, paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his/her place of residence or a hospital as a result 
of his/her personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a certificate 
from a registered medical practitioner that he/she was so con- 
fined. 

Provided that the provisions of this paragraph do not re- 
lieve the employee of the obligation to advise the employer in 
accordance with subclause (3) hereof if he/she is unable to 
attend for work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on annual 
leave and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs_(a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re- 

placed annual leave may be taken at another time mutually 
agreed to by the employer and the employee on failing agree- 
ment, shall be added to the employee's next period of annual 
leave or, if termination occurs before then, be paid for in ac- 
cordance with the provisions of Clause 16.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading presented in Clause 
16.- Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em- 
ployer to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave Provisions published in volume 74 of 
the Western Australian Industrial Gazette at pages 195 to 198, 
the paid sick leave standing to the credit of the employee at 
the date of transmission from service with the transmitter shall 
stand to the credit of the employee at the commencement of 
service with the transmittee and may be claimed in accord- 
ance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers Compensation Act nor to the employees whose in- 
jury or illness is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to a casual 
employee. 

18.—COMPASSIONATE LEAVE 
(1) An employee shall, on the death of a spouse, defacto 

spouse, parent or grandparent, grandchild, relative, brother, 
sister, child or stepchild be entitled to leave up to and includ- 
ing the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
working days. 

(2) Payment in respect of compassionate leave is to be made 
only where the employee otherwise would have been on duty 
and shall not be granted in any case where the employee would 
have been off duty in accordance with his/her roster, or on 
long service leave, annual leave, sick leave, workers' com- 
pensation, leave without pay or on a public holiday. 

(3) The provisions of this clause shall not apply to a casual 
employee. 

19.—LONG SERVICE LEAVE 
The long_service leave provisions published in Volume 74 

of the Western Australian Industrial Gazette at pages 195 to 
198 inclusive, shall be deemed to be part of this award. 

20.—TIME AND WAGES RECORD 
(1) The employer shall keep a record showing— 

(a) the name of each employee and date of birth; 
(b) the classification of his/her employment and the date 

employment commenced; 
(c) whether the employee is full time or part time, per- 

manent or casual; 
(d) the starting and finishing times of each day; 
(e) the total hours worked each week; 
(f) the wages and overtime paid, including deductions; 
(g) leave of any kind; 
(h) superannuation contributions. 

(2) Each employee shall be required to sign the daily time 
record and the record on receipt of his/her wages. 

(3) The time and wages record shall be open for inspection 
by a duly accredited official of the union during the usual 
office hours at the employer's office or other convenient place 
and the union shall be allowed to take extracts therefrom. Pro- 
vided that if for any reason the records are not available when 
the official calls they shall be made available for inspection 
within 24 hours, either at the employer's office or other con- 
venient place. 

21.—RIGHT OF ENTRY 
Accredited representatives of the union shall be permitted, 

by giving notice to the employer, to interview employees on 
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the business premises during non-working times or meal 
breaks, unless the employer agrees to other arrangements dur- 
ing working hours to accommodate the nature of the working 
roster. 

22.—UNION NOTICES AND POSTING OF AWARD 
(1) The employer shall provide a notice board in its estab- 

lishment upon which an accredited union representative shall 
be permitted to post formal union notices, signed or counter- 
signed by the representative posting them. Any notice posted 
on such a board not signed or countersigned may be removed 
by an accredited union representative or the employer. 

(2) A copy of this award, if supplied by the union, shall be 
posted on the notice board referred to in subclause (1) of this 
clause. 

23.—PARENTAL LEAVE 
Subject to the terms of this clause employees are entitled to 

maternity, paternity and adoption leave and to work part time 
in connection with the birth or adoption of a child. 

PART A.—MATERNITY LEAVE 
(1) Nature of Leave 
Maternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part A.—Maternity Leave 

(a) "Employee" includes a part time employee but does 
not include an employee engaged upon casual or sea- 
sonal work. 

(b) "Paternity leave" means leave of the type provided 
for in Part B.—Paternity Leave of this clause. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 
(e) "Continuous service" means service under an un- 

broken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this clause; 
(ii) any period of part time employment worked 

in accordance with this clause; or 
(iii) any period of leave or absence authorised by 

the employer or by this award. 
(3) Eligibility for maternity leave 

(a) An employee who becomes pregnant, upon produc- 
tion to her employer of the certificate required by 
subclause (4) of this Part, shall be entitled to a pe- 
riod of up to 52 weeks' maternity leave provided 
that such leave shall not extend beyond the child's 
first birthday. 

(b) This entitlement shall be reduced by any period of 
paternity leave taken by the employee's spouse in 
relation to the same child and apart from paternity 
leave of up to one week at the time of confinement 
shall not be taken concurrently with paternity leave. 

(c) Subject to subclauses (6) and (9) of this Part the 
period of maternity leave shall be unbroken and shall, 
immediately following confinement, include a pe- 
riod of six weeks' compulsory leave. 

(d) The employee must have had at least 12 months' 
continuous service with the employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

(4) Certification 
At the time specified in subclause (5) of this Part the em- 

ployee must produce to her employer: 
(a) a certificate from a registered medical practitioner 

stating that she is pregnant and the expected date of 
confinement; 

(b) a statutory declaration stating particulars of any pe- 
riod of paternity leave sought or taken by her spouse 
and that for the period of maternity leave she will 
not engage in any conduct inconsistent with her con- 
tract of employment. 

(5) Notice requirements 
(a) An employee shall, not less than ten weeks prior to 

the presumed date of confinement, produce to her 
employer the certificate referred to in paragraph 
(4)(a) of this Part. 

(b) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken and shall, at 
the same time, produce to her employer the statu- 
tory declaration referred to in paragraph (4)(b) of 
this Part. 

(c) An employee may continue to work at any time 
throughout her pregnancy up to and including the 
estimated date of confinement. Provided that for the 
six weeks immediately preceding the estimated date 
of confinement the employee provides the employer 
with a certificate from a registered medical practi- 
tioner which states it is safe for the employment to 
continue during that period or any portion thereof. 

(d) An employee shall not be in breach of this clause as 
a consequence of failure to give the stipulated pe- 
riod of notice in accordance with paragraph (b) of 
this subclause if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(6) Transfer to a safe job 
Where, in the opinion of a registered medical practitioner, 

illness or risks arising out of the pregnancy or hazards con- 
nected with the work assigned to the employee make it inad- 
visable for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be trans- 
ferred to a safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may or the employer may require the employee, to take leave 
for such period as is certified necessary by a registered medi- 
cal practitioner. Such leave shall be treated as maternity leave 
for the purposes of subclauses (10), (11), (12) and (13) of this 
Part. 

(7) Variation of period of maternity leave 
(a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee is 
entitled under subclause (3) of this Part: 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be lengthened; 

(ii) the period may be further lengthened by agree- 
ment between the employer and the employee. 

(b) The period of maternity leave may, with the consent 
of the employer, be shortened by the employee giv- 
ing not less than 14 days' notice in writing stating 
the period by which the leave is to be shortened. 

(8) Cancellation of maternity leave 
(a) Maternity leave applied for but not commenced shall 

be cancelled when the pregnancy of an employee 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on mater- 
nity leave terminates other than by the birth of a liv- 
ing child it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the employer 
that she desires to resume work. 

(9) Special maternity leave and sick leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a registered medical practitioner certifies 
as necessary before her return to work; or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
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lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a registered medical prac- 
titioner certifies as necessary before her re- 
turn to work. 

(b) Where an employee not then on maternity leave suf- 
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe- 
cial maternity leave) as a registered practitioner cer- 
tifies as necessary before her return to work, provided 
that the aggregate of paid sick leave, special mater- 
nity leave and maternity leave shall not exceed the 
period to which the employee is entitled under 
subclause (3) of this Part. 

(c) For the purposes of subclauses (10), (11) and (12) 
of this Part, maternity leave shall include special ma- 
ternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im- 
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (6) of this Part, to the po- 
sition she held immediately before such transfer. 
Where such position no longer exists but there are 
other positions available which the employee is quali- 
fied for and is capable of performing she shall be 
entitled to a position as nearly comparable in status 
and pay to that of her former position. 

(10) Maternity leave and other leave entitlements 
(a) Provided the aggregate of any leave, including leave 

taken under this Part, does not exceed the period to 
which the employee is entitled under subclause (3) 
of this Part, an employee may, in lieu of or in con- 
junction with maternity leave, take any annual leave 
or long service leave or any part thereof to which 
she is entitled. 

(b) Paid sick leave or other paid authorised award ab- 
sences (excluding annual leave or long service leave) 
shall not be available to an employee during her ab- 
sence on maternity leave. 

(11) Effect of maternity leave on employment 
Subject to this Part, notwithstanding any award or other pro- 

vision to the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but shall not be 
taken into account in calculating the period of service for any 
purpose of this award. 

(12) Termination of employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(13) Return to work after maternity leave 
(a) An employee shall confirm her intention of return- 

ing to work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon returning to work after mater- 
nity leave or the expiration of the notice required by 
paragraph (a) of this subclause, shall be entitled to 
the position which she held immediately before pro- 
ceeding on maternity leave or, in the case of an em- 
ployee who was transferred to a safe job pursuant to 
subclause (6) of this Part, to the position which she 
held immediately before such transfer or, in relation 
to an employee who has worked part time during the 
pregnancy, die position she held immediately before 
commencing such part time work. 
Where such position no longer exists but there are 
other positions available which the employee is quali- 
fied for and is capable of performing, she shall be 
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entitled to a position as nearly comparable in status 
and pay to that of her former position. 

(14) Replacement employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before the employer engages a replacement em- 
ployee the employer shall inform that person of the 
temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before the employer engages a person to replace an 
employee temporarily promoted or transferred in or- 
der to replace an employee exercising her rights un- 
der this Part, the employer shall inform that person 
of the temporary nature of the promotion or transfer 
and of the rights of the employee who is being re- 
placed. 

(d) Nothing in this subclause shall be construed as re- 
quiring the employer to engage a replacement em- 
ployee. 

PART B.—PATERNITY LEAVE 
(1) Nature of Leave 
Paternity leave is unpaid leave. 

(2) Definitions 
For the purposes of Part B—Paternity Leave: 

(a) "Employee" includes a part time employee but does 
not include an employee engaged upon casual and 
seasonal work. 

(b) "Maternity leave" means leave of the type provided 
for in Part A.—Maternity Leave of this clause (and 
includes special maternity leave). 

(c) "Child" means a child of the employee or the em- 
ployee's spouse under the age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 
(e) "Primary care-giver" means a person who assumes 

the principal role of providing care and attention to 
a child. 

(f) "Continuous service" means service under an un- 
broken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause, 

(ii) any period of part time employment worked 
in accordance with this clause, or 

(iii) any period of leave or absence authorised by 
the employer or by this award. 

(3) Eligibility for paternity leave 
A male employee, upon production to his employer of the 

certificate required by subclause (4) of this Part, shall be enti- 
tled to one or two periods of paternity leave, the total of which 
shall not exceed 52 weeks, in the following circumstances: 

(a) an unbroken period of up to one week at the time of 
confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in order 
to be the primary care-giver of a child provided that 
such leave shall not extend beyond the child's first 
birthday. This entitlement shall be reduced by any 
period of maternity leave taken by the employee's 
spouse and shall not be taken concurrently with that 
maternity leave. 

(c) The employee must have had at least 12 months' 
continuous service with the employer immediately 
preceding the date upon which he proceeds upon 
either period of leave. 

(4) Certification 
At the time specified in subclause (5) of this Part the em- 

ployee must produce to his employer: 
(a) a certificate from a registered medical practitioner 

which names his spouse, states that she is pregnant 
and the expected date of confinement or states the 
date on which the birth took place; 
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(b) in relation to any period to be taken under paragraph 
(3)(b) of this Part, a statutory declaration stating: 

(i) he will take that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

(5) Notice requirements 
(a) The employee shall, not less than ten weeks prior to 

each proposed period of leave, give the employer 
notice in writing stating the dates on which he pro- 
poses to start and finish the period or periods of leave 
and produce the certificate and statutory declaration 
required in subclause (4) of this Part. 

(b) The employee shall not be in breach of this clause as 
a consequence of failure to give the notice required 
in paragraph (a) of this subclause if such failure is 
due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother or the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his employer 
of any change in the information provided pursuant 
to subclause (4) of this Part. 

(6) Variation of period of paternity leave 
(a) Provided the maximum period of paternity leave does 

not exceed the period to which the employee is enti- 
tled under subclause (3) of this Part: 

(i) the period of paternity leave provided by para- 
graph (3)(b) of this Part may be lengthened 
once only by the employee giving not less than 
14 days' notice in writing stating the period 
by which the leave is to be lengthened; 

(ii) the period may be further lengthened by agree- 
ment between the employer and the employee. 

(b) The period of paternity leave taken under paragraph 
(3)(b) of this Part may, with the consent of the em- 
ployer, be shortened by the employee giving not less 
than 14 days' notice in writing stating the period by 
which the leave is to be shortened. 

(7) Cancellation of paternity leave 
Paternity leave, applied for under paragraph (3)(b) of this 

Part but not commenced, shall be cancelled when the preg- 
nancy of the employee's spouse terminates other than by the 
birth of a living child. 

(8) Paternity Leave and other leave entitlements 
(a) Provided the aggregate of any leave, including leave 

taken under this Part, does not exceed the period to 
which the employee is entitled under subclause (3) 
of this Part, an employee may, in lieu of or in con- 
junction with paternity leave, take any annual leave 
or long service leave or any part thereof to which he 
is entitled. 

(b) Paid sick leave or other paid authorised award ab- 
sences (excluding annual leave or long service leave) 
shall not be available to an employee during his ab- 
sence on paternity leave. 

(9) Effect of paternity leave on employment 
Subject to the conditions of this Part, notwithstanding an 

award or other provision to the contrary absence on paternity 
leave shall not break the continuity of service of an employee 
but shall not be taken into account in calculating the period of 
service for any purpose of this award. 

(10) Termination of employment 
(a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) The employer shall not terminate the employment 
of an employee on the ground of his absence on pa- 
ternity leave, but otherwise the rights of the employer 

in relation to termination of employment are not 
hereby affected. 

(11) Return to work after paternity leave 
(a) An employee shall confirm his intention of return- 

ing to work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
the period of paternity leave provided by paragraph 
(3)(b) of this Part. 

(b) An employee, upon returning to work after pater- 
nity leave or the expiration of the notice required by 
paragraph (a) of this subclause, shall be entitled to 
the position which he held immediately before pro- 
ceeding on paternity leave, or in relation to an em- 
ployee who has worked part time under this clause 
to the position he held immediately before commenc- 
ing such part time work. 
Where such position no longer exists but there are 
other positions available which the employee is quali- 
fied for and is capable of performing, he shall be 
entitled to a position as nearly comparable in status 
and pay to that of his former position. 

(12) Replacement employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
paternity leave. 

(b) Before the employer engages a replacement em- 
ployee the employer shall inform that person of the 
temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before the employer engages a person to replace an 
employee temporarily promoted or transferred in or- 
der to replace an employee exercising his rights un- 
der this Part, the employer shall inform that person 
of the temporary nature of the promotion or transfer 
and of the rights of the employee who is being re- 
placed. 

(d) Nothing in this subclause shall be construed as re- 
quiring the employer to engage a replacement em- 
ployee. 

PART C.—ADOPTION LEAVE 
(1) Nature of leave 
Adoption leave is unpaid leave. 
(2) Definitions 
For the purposes of Part C.—Adoption Leave: 

(a) "Employee" includes a part time employee but does 
not include an employee engaged upon casual or sea- 
sonal work. 

(b) "Child" means a person under the age of five years 
who is placed with the employee for the purposes of 
adoption, other than a child or step-child of the em- 
ployee or of the spouse of the employee or a child 
who has previously lived continuously with the em- 
ployee for a period of six months or more. 

(c) "Relative adoption" occurs where a child, as defined, 
is adopted by a grandparent, brother, sister, aunt or 
uncle (whether of the whole blood or half blood or 
by marriage). 

(d) "Primary care-giver" means a person who assumes 
the principal role of providing care and attention to 
a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an un- 

broken contract of employment and includes: 
(i) any period of leave taken in accordance with 

this clause; 
(ii) any period of part time employment worked 

in accordance with this clause; or 
(iii) any period of leave or absence authorised by 

the employer or by this award. 
(3) Eligibility 
An employee, upon production to the employer of the docu- 

mentation required by subclause (4) of this Part shall be enti- 



tied to one or two periods of adoption leave, the total of which 
shall not exceed 52 weeks, in the following circumstances: 

(a) An unbroken period of up to three weeks at the time 
of the placement of the child, which may be taken 
concurrently by the employee and his/her spouse. 

(b) An unbroken period of up to 52 weeks from the time 
of its placement in order to be the primary care-giver 
of the child. This leave shall not extend beyond one 
year after the placement of the child and shall not be 
taken concurrently with adoption leave taken by the 
employee's spouse in relation to the same child ex- 
cept in the case of the concurrent period of leave 
provided in paragraph (a) of this subclause. 

(c) This entitlement of up to 52 weeks shall be reduced 
by: 

(i) any period of leave taken pursuant to para- 
graph (a) of this subclause; and 

(ii) the aggregate of any periods of adoption leave 
taken or to be taken by the employee's spouse 
and including any period of leave under para- 
graph (a) of this subclause taken concurrently 
by the spouse where the employee is to be the 
primary care-giver. 

(d) The employee must have had at least 12 months' 
continuous service with the employer immediately 
preceding the date upon which he/she proceeds upon 
such leave in either case. 

(4) Certification 
Before taking adoption leave the employee must produce to 

the employer: 
(a) (i) a statement from an adoption agency or other 

appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate government 
authority confirming that the employee is to 
have custody of the child pending application 
for an adoption order. 

(b) In relation to any period to be taken under paragraph 
(3)(b) of this Part, a statutory declaration stating: 

(i) the employee is seeking adoption leave to be- 
come the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his/her contract of employment. 

(5) Notice requirements 
(a) Upon receiving notice of approval for adoption pur- 

poses, an employee shall notify the employer of such 
approval and within two months of such approval 
shall further notify the employer of the period or 
periods of adoption leave the employee proposes to 
take. In the case of a relative adoption the employee 
shall notify as aforesaid upon deciding to take a child 
into custody pending an application for an adoption 
order. 

(b) An employee who commences employment with the 
employer after the date of approval for adoption pur- 
poses shall notify the employer thereof upon com- 
mencing employment of the period or periods of 
adoption leave which the employee proposes to take. 
Provided that such employee shall not be entitled to 
adoption leave unless the employee has not less than 
12 months' continuous service with the employer 
immediately preceding the date upon which he/she 
proceeds upon such leave. 

(c) An employee shall, as soon as he/she is aware of the 
presumed date of placement of a child for adoption 
purposes, but no later than 14 days before such place- 
ment, give notice in writing to the employer of such 
date, and of the date of the commencement of any 
period of leave to be taken under paragraph (3)(a) of 
this Part. 

(d) An employee shall, ten weeks before the proposed 
date of commencing any leave to be taken under para- 
graph (3)(b) of this Part, give notice in writing to 
the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this subclause, 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraphs (c) 
and (d) of this subclause if such failure is occasioned 
by the requirement of an adoption agency to accept 
earlier or later placement of a child, the death of the 
spouse or other compelling circumstances. 

(6) Variation of period of adoption leave 
(a) Provided the maximum period of adoption leave does 

not exceed the period to which the employee is enti- 
tled under subclause (3) of this Part: 

(i) the period of leave taken under paragraph 
(3)(b) of this Part may be lengthened once only 
by the employee giving not less than 14 days' 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by agree- 
ment between the employer and the employee. 

(b) The period of adoption leave taken under paragraph 
(3)(b) of this Part may, with the consent of the em- 
ployer, be shortened by the employee giving not less 
than 14 days' notice in writing stating the period by 
which the leave is to be shortened. 

(7) Cancellation of adoption leave 
(a) Adoption leave, applied for but not commenced, shall 

be cancelled should the placement of the child not 
proceed. 

(b) Where the placement of a child for adoption pur- 
poses with an employee then on adoption leave does 
not proceed or continue, the employee shall notify 
the employer forthwith and the employer shall nomi- 
nate a time not exceeding four weeks from receipt of 
notification for the employee's resumption of work. 

(8) Special leave 
The employer shall grant to any employee who is seeking to 

adopt a child, such unpaid leave not exceeding two days, as is 
required by the employee to attend any compulsory interviews 
or examinations as are necessary as part of the adoption pro- 
cedure. Where paid leave is available to the employee the 
employer may require the employee to take such leave in lieu 
of special leave. 

(9) Adoption leave and other entitlements 
(a) Provided the aggregate of any leave, including leave 

taken under this Part, does not exceed the period to 
which the employee is entitled under subclause (3) 
of this Part, an employee may, in lieu of or in con- 
junction with adoption leave, take any annual leave 
or long service leave or any part thereof to which 
he/she is entitled. 

(b) Paid sick leave or other paid authorised award ab- 
sences (excluding annual leave or long service leave) 
shall not be available to an employee during the 
employee's absence on adoption leave. 

(10) Effect of adoption leave on employment 
Subject to this Part, notwithstanding an award or other pro- 

vision to the contrary, absence on adoption leave shall not 
break the continuity of service of an employee but shall not be 
taken into account in calculating the period of service for any 
purpose this award. 

(11) Termination of employment 
(a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) The employer shall not terminate the employment 
of an employee on the ground of the employee's ap- 
plication to adopt a child or absence on adoption 
leave, but otherwise the rights of the employer in 
relation to termination of employment are not hereby 
affected. 
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(12) Return to work after adoption leave 
(a) An employee shall confirm the intention of return- 

ing to work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
the period of adoption leave provided by paragraph 
(3)(b) of this Part. 

(b) An employee, upon returning to work after adop- 
tion leave shall be entitled to the position held im- 
mediately before proceeding on such leave or in 
relation to an employee who has worked part time 
under this clause the position held immediately be- 
fore commencing such part time work. 
Where such position no longer exists but there are 
other positions available which the employee is quali- 
fied for and is capable of performing, the employee 
shall be entitled to a position as nearly comparable 
in status and pay to that of the employee's former 
position. 

(13) Replacement employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
adoption leave. 

(b) Before the employer engages a replacement em- 
ployee the employer shall inform that person of the 
temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before the employer engages a person to replace an 
employee temporarily promoted or transferred in or- 
der to replace an employee exercising rights under 
this Part, the employer shall inform that person of 
the temporary nature of the promotion or transfer 
and of the rights of the employee who is being re- 
placed. 

(d) Nothing in this Part shall be construed as requiring 
the employer to engage a replacement employee. 

PART D.— PART TIME WORK 
(1) Definitions 
For the purposes of Part D.—part time Work; 

(a) "Male employee" means an employed male who is 
caring for a child bom of his spouse or a child placed 
with the employee for adoption purposes. 

(b) "Female employee" means an employed female who 
is pregnant or is caring for a child she has bome or a 
child who has been placed with her for adoption 
purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a fe- 

male or male employee immediately before proceed- 
ing on leave or part time employment under this 
clause whichever first occurs or, if such position no 
longer exists but there are other positions available 
for which the employee is qualified and the duties of 
which he/she is capable of performing, a position as 
nearly comparable in status and pay to that of the 
position first mentioned in this definition. 

(e) "Continuous service" means service under an un- 
broken contract of employment and includes: 

(i) any period of leave taken in accordance with 
this clause; 

(ii) any period of part time employment worked 
in accordance with this clause; or 

(iii) any period of leave or absence authorised by 
the employer or by this award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part time in one or more 
periods at any time from the date of birth of the child 
until its second birthday or, in relation to adoption, 
from the date of placement of the child until the sec- 
ond anniversary of the placement. 

(b) A female employee may work part time in one or 
more periods while she is pregnant where part time 
employment is, because of the pregnancy, necessary 
or desirable. 

(c) A female employee may work part time in one or 
more periods at any time from the seventh week af- 
ter the date of birth of the child until its second birth- 
day. 

(d) In relation to adoption a female employee may work 
part time in one or more periods at any time from 
the date of the placement of the child until the sec- 
ond anniversary of that date. 

(3) Return to former position 
(a) An employee who has had at least 12 months' con- 

tinuous service with the employer immediately be- 
fore commencing part time employment after the 
birth or placement of a child has, at die expiration of 
the period of such part time employment, or the first 
period if there is more than one, the right to return to 
his/her former position. 

(b) Nothing in paragraph (a) of this subclause shall pre- 
vent the employer from permitting the employee to 
return to his/her former position after a second or 
subsequent period of part time employment. 

(4) Effect of part time employment on continuous service 
Commencement on part time work under this clause, and 

return from part time work to full time work under this clause, 
shall not break the continuity of service or employment. 

(5) Pro rata entitlements 
Subject to the provisions of this Part and the matters agreed 

to in accordance with subclause (8) of this Part, part time 
employment shall be in accordance with the provisions of this 
award which shall apply pro rata. 

(6) Transitional arrangements—annual leave 
(a) An employee working part time under the conditions 

of this Part shall be paid for and take any leave ac- 
crued in respect of a period of full time employment, 
in such periods and manner as specified in the an- 
nual leave provisions of this award, as if the em- 
ployee were working full time in the class of work 
the employee was performing as a full time employee 
immediately before commencing part time work 
under this clause. 

(b) (i) A full time employee shall be paid for and take 
any annual leave accrued in respect of a pe- 
riod of part time employment under this clause, 
in such periods and manner as specified in this 
award, as if the employee were working part 
time in the class of work the employee was 
performing as a part time employee immedi- 
ately before resuming full time work. 

(ii) Provided that, by agreement between the em- 
ployer and the employee, the period over 
which the leave is taken may be shortened to 
the extent necessary for the employee to re- 
ceive pay at the employee's current full time 
rate. 

(7) Transitional arrangements—sick leave 
An employee working part time under this clause shall have 

sick leave entitlements which have accrued under this award 
(including any entitlement accrued in respect of previous full 
time employment) converted into hours. When this entitle- 
ment is used, whether as a part time employee or as a frill time 
employee, it shall be debited for the ordinary hours that the 
employee would have worked during the period of absence. 

(8) Part time work agreement 
(a) Before commencing a period of part time employ- 

ment under this clause the employee and the em- 
ployer shall agree: 

(i) that the employee may work part time; 
(ii) upon the hours to be worked by the employee, 

the days upon which they will be worked and 
commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part time employment. 
(b) The terms of this agreement may be varied by con- 

sent. 



(c) The terms of this agreement or any variation to it 
shall be reduced to writing and retained by the em- 
ployer. A copy of the agreement and any variation to 
it shall be provided to the employee by the employer. 

(d) The terms of this agreement shall apply to the part 
time employment. 

(9) Termination of employment 
(a) The employment of a part time employee under this 

clause may be terminated in accordance with the pro- 
visions of this award but may not be terminated by 
the employer because the employee has exercised or 
proposes to exercise any rights arising under this 
clause or has enjoyed or proposes to enjoy any ben- 
efits arising under this clause. 

(b) Any termination entitlements payable to an employee 
whose employment is terminated while working part 
time under this clause, or while working full time 
after transferring from part time work under this 
clause, shall be calculated by reference to the full 
time rate of pay at the time of termination and by 
regarding all service as a full time employee as quali- 
fying for a termination entitlement based on the pe- 
riod of full time employment and all service as a 
part time employee on a pro rata basis. 

(10) Extension of hours of work 
The employer may request, but not require, an employee 

working part time under this clause to work outside or in ex- 
cess of the employee's ordinary hours of duty provided for in 
accordance with subclause (5) of this Part. 

(11) Nature of part time work 
The work to be performed part time need not be the work 

performed by the employee in his/her former position but shall 
be work otherwise performed under this award. 

(12) Inconsistent award provisions 
An employee may work part time under this clause notwith- 

standing any other provision of this award which limits or 
restricts the circumstances in which part time employment may 
be worked or the terms upon which it may be worked includ- 
ing: 

(a) limiting the number of employees who may work 
part time; 

(b) establishing quotas as to the ratio of part time to full 
time employees; 

(c) prescribing a minimum or maximum number of hours 
a part time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by the union; 

and such provisions do not apply to part time work under this 
clause. 

(13) Replacement employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee working part time 
under this Part. 

(b) A replacement employee may be employed part time. 
Subject to this subclause, subclauses (5), (6), (7), 
(8), (9) and (12) of this Part apply to the part time 
employment of the replacement employee. 

(c) Before the employer engages a replacement em- 
ployee under this subclause, the employer shall in- 
form the person of the temporary nature of the 
employment and of the rights of the employee who 
is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes of 
paragraph (l)(e) of this Part. 

(e) Nothing in this Part shall be construed as requiring 
the employer to engage a replacement employee. 

24.—SUPERANNUATION 
(1) Statutory Obligations: 
The employer's obligation to contribute into an approved 

superannuation fund, arising out of the provisions of die Su- 
perannuation Guarantee Charge Act 1992, shall be made in 
accordance with the provisions of this clause. 

(2) Definitions 
(a) "Approved Occupational Superannuation Fund" 

means a superannuation fund which complies with 
the Occupational Superannuation Standards Act, 
1987. 

(b) "Ordinary Time Earnings" means the base classifi- 
cation rate, including supplementary payments where 
appropriate, in charge rates, shift penalties, the com- 
mission as defined in Clause 13.—Definitions and 
any overaward payments, together with any other 
all purpose allowance or penalty payment for work 
in ordinary time and shall include in respect to casual 
employees the appropriate casual loadings prescribed 
by this award, but shall exclude any payment for 
overtime worked. 

(3) The employer's contribution into an approved occupa- 
tional superannuation fund shall be calculated upon the em- 
ployee's ordinary time earnings as defined. 

(4) Fund: 
The employer's contribution shall be made into the follow- 

ing fund: 
Master Trust: AMP Masterplan; 
Plan Account Name: Jenny Craig Weight Loss Centres 

Staff Superannuation Fund; 
Plan No: 01513. 

(5) Employees' Additional Voluntary Contributions: 
Where the rules of the fund allow an employee to make ad- 

ditional contributions to the fund the employer shall, where 
an election is made upon the direction of the employee, de- 
duct contributions from the employee's wages and pay them 
to the fund in accordance with the direction of the employee 
and the rules of the fund. 

(6) Employee to be Advised of Entitlement: 
(a) The employer shall, no later than the end of the first 

pay period following the date of operation of this 
clause or the date the employee commences employ- 
ment, notify each employee who is not a member of 
the fiind named in subclause (4) hereof, of a right to 
a superannuation entitlement consistent with the 
statutory obligations referred to in subclause (1) 
hereof, and provide the employee with an applica- 
tion to join the fund together with any written mate- 
rial explaining the fund. 

(b) Notwithstanding any other provision of this clause, 
it shall be the employee's responsibility to make an 
election, within the rales of the fund, whether or not 
a portion of the contribution made on his/her behalf 
should be allocated against the cost of a death or 
disablement benefit as provided by the fund. 

25.—AWARD MODERNISATION AND ENTERPRISE 
CONSULTATION 

(1) The parties to this award are committed to co-operating 
positively to increase the efficiency and productivity of the 
industry to enhance the career opportunities and job security 
of employees in the industry. 

(2) At each centre a consultative mechanism may be estab- 
lished by the employer, or shall be established upon request 
by the employees or their union. The consultative mechanism 
and procedure shall be appropriate to the size, structure and 
needs of that centre. 

(3) Where a consultative committee is established, it will be 
free to address any matter which is consistent with the objec- 
tives of subclause (1) hereof. 

(4) Discussions that take place will have regard to the fol- 
lowing requirements: 

(a) The changes sought shall not affect provisions re- 
flecting State standards. 

(b) The majority of employees affected by the change at 
the centre must genuinely agree to the change. 

(c) Any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement. 
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(e) 
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PER WEEK TOWN The union must be a party to any agreement which 
affects the wages and/or conditions of employment 
of employees. 
The union shall not unreasonably oppose any agree- 
ment. 

Mundrabilla 15.70 
Newman 13.90 
Norseman 12.20 
Nullagine 35.60 
Onslow 24.40 
Pannawonica 18.70 
Paraburdoo 18.50 
Port Hedland 19.80 
Ravensthorpe 7.70 
Roeboume 27.10 
Sandstone 14.50 
Shark Bay 11.70 
Shay Gap 13.30 
Southern Cross 6.90 
Telfer 33.20 
Teutonic Bore 14.50 
Tom Price 18.50 
Whim Creek 23.40 
Wickham 22.80 
Wiluna 14.80 
Wittenoom 31.60 
Wyndham 35.50 

(2) Except as provided in subclause (3) hereof, an employee 
who has: 

(a) a dependant shall be paid double the allowance pre- 
scribed in subclause (1) hereof; 

(b) a partial dependant shall be paid the allowance pre- 
scribed in subclause (1) hereof plus the difference 
between that rate and die amount such partial de- 
pendant is receiving by way of a district or location 
allowance. 

• (3) Where an employee: 
(a) is provided with board and lodging by his/her em- 

ployer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the Award or an Order or Agree- 
ment made pursuant to the Industrial Relations Act, 
1979; 

such employee shall be paid 66 2/3 per cent of the allowances 
prescribed in subclause (1) hereof. 

(4) Subject to subclause (2) hereof, part time employees shall 
receive that proportion of the location allowance as equates 
with the proportion that his/her wage for ordinary hours that 
week is to the adult rate for the work performed. 

(5) Where an employee is on annual leave or receives pay- 
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/ he would 
ordinarily be entitled. 

(6) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) "Dependant" shall mean- 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location allow- 
ance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in subclause 
(1) hereof. 

(8) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur- 
pose of subclause (1) hereof shall be such amount as may be 
agreed between Australian Mines and Metals Association 
(Inc.), tire Chamber of Commerce and Industry of Western 
Australia and the Hades and Labor Council of Western Aus- 
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 

(f) Any agreement relating to award matters shall be 
subject to approval by the Western Australian In- 
dustrial Relations Commission (the Commission) 
and, if approved, shall operate as a schedule to this 
award and take precedence over any provision of 
this award to the extent of any inconsistency. 

(g) If agreement cannot be reached on a particular is- 
sue, then the matter may be referred to the Commis- 
sion for determination. 

26.—PROMOTION 
(1) The employer shall ensure that promotional opportuni- 

ties within the employer's operation are advertised to all em- 
ployees. 

(2) Such advertisement shall include the promotional posi- 
tion, where it is located and the necessary selection criteria. 

(3) The employer shall ensure that when filling vacant posi- 
tions equal opportunity principles are applied. 

27.—LOCATION OF EMPLOYMENT 
Employees may be required to work in centres other than 

the one in which they were originally employed. Wherever 
possible the employer will ensure that an employee is not re- 
quired to work in a centre beyond a reasonable distance from 
his/her home. 

Provided that no employee may be required to relocate where 
such requirement is unreasonable or will disadvantage the 
employee. 

28.—LOCATION ALLOWANCES 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an em- 
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

TOWN PER WEEK 
$ 

Agnew 14.50 
Argyle (see subclause 12) 37.50 
Balladonia 14.20 
Barrow Island 24.40 
Boulder 5.90 
Broome 23.00 
Bullfinch 6.90 
Carnarvon 11.70 
Cockatoo Island 25.30 
Coolgardie 5.90 
Cue 14.70 
Dampier 19.90 
Denham 11.70 
Derby 24.00 
Esperance 4.50 
Eucla 16.10 
Exmouth 20.60 
Fitzroy Crossing 28.90 
Goldsworthy 13.30 
Halls Creek 32.80 
Kalbarri 4.90 
Kalgoorlie 5.90 
Kambalda 5.90 
Karratha 23.60 
Koolan Island 25.30 
Koolyanobbing 6.90 
Kununurra 37.50 
Laverton 14.60 
Learmonth 20.60 
Leinster 14.50 
Leonora 14.60 
Madura 15.20 
Marble Bar 35.70 
Meekatharra 12.70 
Mt Magnet 15.70 
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determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un- 
der this Award for that town or location on 1 June 1980. 

(9) Subject to the making of a General Order pursuant to 
s.50 of the Industrial Relations Act, 1979, that part of each 
location allowance representing prices shall be varied from 
the beginning of the first pay period commencing on or after 
the 1st day in July of each year in accordance with the annual 
percentage change in the Consumer Price Index (excluding 
housing), for Perth measured to the end of the immediately 
preceding March quarter, the calculation to be taken to the 
nearest ten cents. 

(10) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review of the allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

29.—NO REDUCTION 
Nothing contained within this award shall operate so as to 

reduce or detrimentally affect the wages, conditions or em- 
ployment status of any employee to whom this award applies. 

30.—LEAVE RESERVED 
Liberty is reserved to either party to apply to amend this 

award in respect of the following matters: 
(1) Duration of casual employment. 
(2) Laundry allowance. 
(3) Conditions to apply in the event of redundancy. 
(4) The applicability of subclauses (4) and (5) of Clause 

9.—Special Rates and Conditions to all employees. 

SCHEDULE A.—PARTIES TO THE AWARD 
The following organisation is a party to this award: 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, West- 
em Australian Branch. 

SCHEDULE B.—RESPONDENT 
Jenny Craig Weight Loss Centres Pty Ltd 

JOHN HOLLAND CONSTRUCTION & 
ENGINEERING PTY LTD (WA BUILDING 

DIVISION) INDUSTRIAL AGREEMENT 1995 
No. AG 48 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

John Holland Construction and Engineering Pty Ltd. 
No. AG 48 of 1995. 

COMMISSIONER RE. SCOTT. 
30 August 1995. 

Order. 
WHEREAS this is a claim for the registration of an industrial 
agreement in accordance with section 41 of the Industrial 
Relations Act, 1979; and 

WHEREAS the Applicant has now formally sought leave 
to withdraw the application; 

NOW THEREFORE the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

MASTERS DAIRY LIMITED ENTERPRISE 
BARGAINING AGREEMENT 1995, 

No. AG 125 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Masters Dairy Limited 
and 

Australian Liquor, Hospitality and Miscellaneous Workers' 
Union, Miscellaneous Workers' Division, Western 

Australian Branch and Others. 
No. AG 125 of 1995. 

COMMISSIONER R.H. GIFFORD. 
8 September 1995. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

AGREEMENT 
No. AG 125 of 1995. 

HAVING heard Mr S. Kemp (of Counsel) on behalf of the 
Applicant and Mr N. Ellery on behalf of the Australian Liq- 
uor, Hospitality and Miscellaneous Workers' Union, Miscel- 
laneous Workers' Division, Western Australian Branch, Ms 
S. McGurk on behalf of the Metals and Engineering Workers' 
Union—Western Australian Branch, and Mr A. Waddell on 
behalf of the Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian Branch, the Com- 
mission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders— 

THAT the Masters Dairy Limited Enterprise Bargain- 
ing Agreement 1995, No. AG 125 of 1995, as specified 
by the following schedule, be registered as an Industrial 
Agreement. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement shall be known as the Masters Dairy Lim- 
ited Enterprise Bargaining Agreement 1995, No. AG125 of 
1995. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Parties to this Agreement 
4. Area and Scope 
5. Term of this Agreement 
6. Relationship to the Award 
7. Mission of Masters Dairy Limited 
8. Objective 
9. Classifications and Skills Based Wages System 

10. Wage Rates 
11. Redundancy 
12. Registration of this Agreement 
13. Signatories 

3.—PARTIES TO THIS AGREEMENT 
This Agreement is made between: 

o Masters Dairy Limited, a company incorporated in 
the State of Western Australia and having its office 
at 86 Radium Street, Bentley, Western Australia; and 

• The Australian Liquor, Hospitality and Miscellane- 
ous Workers' Union, Miscellaneous Workers' Divi- 
sion, Western Australian Branch, having its office at 
61 Thomas Street, Subiaco, Western Australia; and 

<• The Metals and Engineering Workers' Union, West- 
em Australian Branch, having its office at 1111 Hay 
Street, West Perth, Western Australia; and 

• The Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian Branch, 
having its office at Suite 302, 3rd Floor, 82 Beaufort 
Street, Perth, Western Australia. 
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4.—AREA AND SCOPE 
This Agreement shall apply to employees of Masters Diary 

Limited who are members or eligible to be members of the 
unions party to this Agreement and who are engaged in clas- 
sifications prescribed in the Masters Dairy Award 1994. 

5.—TERM OF THIS AGREEMENT 
(1) This Agreement shall come into effect upon the date of 

registration and shall thereafter continue to operate for the 
period ending 31 December 1996. 

(2) Notwithstanding the expiry of the term of this Agree- 
ment, this Agreement shall, subject to the provisions of the 
Industrial Relations Act 1979, continue in force in respect of 
all the parties, except those who retire from this Agreement in 
accordance with the Act, until a new agreement or an award 
in substitution for this Agreement has been made. 

(3) The parties agree to meet, at a time to be agreed but not 
later than six months prior to the expiration of this Agree- 
ment, to review the terms of this Agreement with a view to 
reaching agreement on a new industrial agreement to replace 
this Agreement. 

6.—RELATIONSHIP TO THE AWARD 
In respect of employees of Masters Dairy Limited who are 

engaged in classifications prescribed in the Masters Dairy 
Award 1994: 

8 this Agreement shall be supplementary to and shall 
be read in conjunction with the Masters Dairy Award 
1994; 

e save where expressly altered by this Agreement, the 
terms of the Masters Dairy Award 1994 shall con- 
tinue to be of full force and effect; and 

• where any term of the Masters Dairy Award 1994 is 
in conflict with any express term of this Agreement, 
the express term of this Agreement shall take prec- 
edence. 

7.—MISSION OF MASTERS DAIRY LIMITED 
By 1998, Masters Dairy Limited is to become a world class 

dairy based food and beverage company which provides on- 
going satisfaction to customers and shareholders, employees 
and suppliers. This will be achieved through implementing 
the following: 

8 improving customer satisfaction; 
• ensuring safe, reliable and responsible operations; 
8 pursuing profitable sales growth; 
8 introduction of world class techniques for innova- 

tive product and process development; 
8 improved utilisation of resources; 
8 improved work environment; 
8 provide empowerment to all employees. 

8.—OBJECTIVE 
(1) The objective of this Agreement is to assist Masters Dairy 

in becoming the most efficient site in the National Dairies 
Limited group in satisfying customer demand. 

(2) This will be achieved by the continuous improvement in 
the quality, cost and customer service provided by the em- 
ployees of Masters Dairy Limited. 

9.—CLASSIFICATIONS AND SKILLS BASED WAGES 
SYSTEM 

(1) Development of Skills Based Wages System 
(a) Nominated workplace groups will develop, within 

the next 12 months, an agreed classification struc- 
ture and skills based wage levels. The structure will 
be designed to promote the acquisition of skills by 
employees for progression through a career path 
structure. The Consultative Committee will oversee 
this process. 

(b) Employees will contribute to the development of, 
participation in and delivery of a skills based wage 
system. 

(c) Commencing in February 1995, local workplace 
teams have undertaken the following process: 

(i) low chart the work process; 

(ii) segment the jobs; 
(iii) rank the jobs; 
(iv) develop an appropriate agreed skills based 

wage structure. 
(d) Workplace teams will not be involved in assessing 

individual performance as part of this process. 
(e) The Consultative Committee will meet no less than 

monthly. 
(f) It will be the intent of all parties to develop an agreed 

skills based wage structure by December 1995. 
(2) Training 

(a) Access to training will be governed by the site's op- 
erating requirements and considerations of fairness 
and equity to employee benefits as a result of train- 
ing. All employees are required to assist fellow em- 
ployees in die provision of training. 

(b) Training will be structured in such a way as to give 
preference to lower paid employees. An agreed strat- 
egy will be developed by all parties within 12 months 
and agreed training plans will be prominendy dis- 
played. 

(c) This strategy will ensure all employees willing to 
participate in agreed training will not be disadvan- 
taged if, due to circumstances beyond their control, 
training is not made available. 

(d) No employees will be forced to learn a new job or 
skills if they do not wish to do so. In the event that 
the site's operational requirements are not being sat- 
isfied, the Consultative Committee will consider the 
issues and attempt to resolve the matter consistent 
with the objective of this Agreement. 

10.—WAGE RATES 
(1) In consideration for this Agreement, Masters Dairies Lim- 

ited has agreed to increase the base wage rates of all employ- 
ees covered by this Agreement by a total of 13.5% over the 
period 14 December 1994 to the end of the term of this Agree- 
ment. 

(2) It is recorded that, in anticipation of the signature and 
registration of this Agreement, the first 1% of this wage in- 
crease has been paid to all employees covered by this Agree- 
ment with effect from the first full pay period following 14 
December 1994. 

(3) The balance of the increase, being a 6.5% increase, shall 
be payable only after implementation of the skills based wage 
system contemplated in Clause 9.—Classifications and Skills 
Based Wages System, and then shall be payable from the first 
full pay period on or after 14 December 1995 or the date of 
implementation of the skills based wage system, whichever is 
the later date. 

(4) Schedule 2—Wage Rates in the Masters Dairy Award 
1994 shall be varied as follows: 

Payable with effect from the first pay 
period commencing on or after: 

Implementation of 
Skills based system 

or 
14 December 14 December 1995 

1995 (whichever is 
the inter) 

(a) PRODUCTION 
Dairy Production Worker Grade i 364.90 388.62 
Dairy Production Worker Grade2 401.89 428.01 
Dairy Production Worker Grade 3 409.97 436.62 
Dairy Production Worker Graded 418.95 446.18 
Dairy Production Worker Grade 5 437.00 465.41 
Dairy ftoduction Worker Grade 6 445.97 474.96 
Dairy Production Worker Grade 7 464.02 494.18 

(b) TRANSPORT 
Driver 
Driver 
Driver 
Driver 

(c) MAINTENANCE 
Maintenance Worker Grade Cll 
Tradesperson Mechanic Grade C10 
Eradesperson Mechanic Grade C9 
Tradesperson Mechanic Grade C8 

Grade 3 
Graded 
Graded 
Grade? 

423.27 
436.00 
452.94 
461.47 

450.78 
464.34 
482.38 
491.47 

426.92 454.67 
462.03 492.06 
485.17 516.71 
530.98 565.49 
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(5) There shall be no further increases in wages for the life 
of this Agreement except for increases under the State Wage 
Case decisions. The increases granted in terms of this Agree- 
ment shall be set off against any increases in award rates that 
may be granted in terms of the State Wage Case decisions 
delivered prior to, or during, the life of this Agreement. 

11.—REDUNDANCY 
The provisions of paragraph (a) of subclause (3) of Clause 

27.—Redundancy, of the Masters Dairy Award 1994, shall be 
amended by the deletion of the provisions relating to sever- 
ance pay for periods of continuous service and by substituting 
the following: 

"Severance Pay" 

Four (4) weeks pay for each year of completed continuous 
service, subject to a maximum payment in respect of any one 
employee of 52 weeks pay." 

12.—REGISTRATION OF THIS AGREEMENT 
(1) Masters Dairy Limited shall apply to The Western Aus- 

tralian Industrial Relations Commission for the registration 
of this Agreement as an industrial agreement on behalf of all 
the parties to this Agreement. 

(2) All the parties to this Agreement undertake to do all 
such things within their power as may be necessary in order 
for this Agreement to be registered as an industrial agreement 
by the Western Australian Industrial Relations Commission. 

13.—SIGNATORIES 
EXECUTED as an agreement. 
SIGNED for and behalf of ) 
MASTERS DAIRY LIMITED) 
(ACN 008 671 761) ) 
by ) 
(signed) General Manager 
Ross Martin Name of General Manager 

(print) 
in the presence of: 
(signed) Witeess 
Peter Cocks Name of Witeess 

(print) 

THE COMMON SEAL of the AUSTRALIAN) 
LIQUOR, HOSPITALITY AND ) 
MISCELLANEOUS WORKERS' UNION ) 
is affixed in accordance with its ) 
constitution in the presence of: ) 
(signed) Signature 
Stan Hardie Name (print) 
Assistant Secretary Capacity 
AND 
(signed) Signature 
Nicholas David Ellery Name (print) 
Industrial Officer Capacity 

THE COMMON SEAL of the METALS & ) 
ENGINEERING WORKERS' UNION is ) 
affixed in accordance with its ) 
constitution in the presence of: ) 
(signed) Signature 
J. Sharp-Collett Name (print) 
Secretary Capacity 
AND 
(signed) Signature 
Simone Frances M'Gurk Name (pint) 
Organiser Capacity 

75 W.A.I.G. 

THE COMMON SEAL of the TRANSPORT ) 
WORKERS' UNION is affixed in ) 
accordance with its constimtion ) 
in the presence of: ) 
(signed) Signature 
Jim McGiveron Name (print) 
Branch Secretary Capacity 
AND 
(signed) Signature 
Vem Griffin Name (print) 
Organiser Capacity 

McCarthy and mccord bricklayers 
INDUSTRIAL AGREEMENT 

No. AG 130 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 
and 

McCarthy and McCord Bricklayers. 
(No. AG 130 of 1995) 

McCarthy and McCord Bricklayers Industrial Agreement. 
COMMISSIONER RE. SCOTT. 

5 October 1995. 
Order. 

HAVING heard Mr W Tracey on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the McCarthy and McCord 

Bricklayers Industrial Agreement. 
2.—ARRANGEMENT 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch (hereinafter referred to 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



as the "Union") and McCarthy and McCord Bricklayers 
(hereinafter referred to as the "Employer") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Employer, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Employer on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 as indicated in Clause 14.— 
Ratification of this Agreement and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall prevent 
the implementation of a comprehensive enterprise agreement 
as detailed in Clause 9.—Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARD 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

y.—tlN 1 IJKrKiSxl AUK±lt,MtIN 1 
It is agreed that in the event of the Union and the Employer 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
(1) This Agreement provides for increases resulting in the 

hourly rates as set out in Appendix A of this Agreement. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.— 
Special Rates and Provisions of the Award and any site 
allowance, structural or productivity allowance that may be 
paid on a particular site. 

(3) Payment for public holidays not worked, jury service, 
annual leave, sick leave, inclement weather, travel time spent 
travelling to distant work as defined in Clause 21.—Living 
Away From Home—Distant Work of the Award, bereavement 
leave, trade union training leave and presenting for work but 
not required will be paid at the Award hourly rate. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Employer will continue 

to meet its current level of payment into the following non- 
wage benefit schemes for the life of the Agreement: 

(1) the Construction + Building Unions Superannuation 
Scheme; 

(2) the Western Australian Construction Industry Re- 
dundancy Fund; and 

(3) the Construction Industry Portable Paid Long Serv- 
ice Leave Scheme. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Employer, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
(c) One (1) bluey jacket for each employee employed 

during the period 1 April to 31 October. 

Provided that where an employee has been provided with a 
pair of safety boots and/or a bluey jacket by a previous 
employer prior to commencing with the new employer, the 
new employer will only replace them on a fair wear and tear 
basis or if die employee can prove loss. 

(2) The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Union 
duties. 

14.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after 1 August 1995. 
BILL ETHELL (SIGNED) 
SECRETARY 
ON BEHALF OF THE 
UNION 

(SIGNED) 
LEN McCORD 
ON BEHALF OF THE 
EMPLOYER 

Dated this day of 1995 
APPENDIX A 

Parti Part2 Part3 Part4 
1/8/95 1/2/96 1/8/96 1/2/97 

Classification Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Bricklayer $14.23 $14.70 $15.17 $15.64 

METRO BRICK A1MADALE (ENTERPRISE 
BARGAINING) AGREEMENT 1994 

No. AG 96 of 1995. 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metro Brick Armadale (A Division of Bristile Ltd) 
and 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch. 

No. AG 96 of 1995. 

Metro Brick Armadale (Enterprise Bargaining) 
Agreement 1994. 

COMMISSIONER RE. SCOTT. 
7 September 1995. 

Order. 
HAVING heard Mr A C Tomlinson on behalf of Metro Brick 
Armadale, Mr J Bainbridge on behalf of the The Federated 
Brick, Tile and Pottery Industrial Union of Australia (Union 
of Workers) Western Australian Branch, Mr G C Sturman on 
behalf of the Metals and Engineering Workers' Union—West- 
em Australian Branch, and Mr J Fiala on behalf of the Aus- 
tralian Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), now therefore, die Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 8th day of February 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This industrial agreement shall be referred to as the Metro 

Brick Armadale (Enterprise Bargaining) Agreement 1994. 
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2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Relationship to Parent Awards 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Wages 
8. Agreed Productivity Improvements 
9. Measuring Productivity Improvements 

10. Commitments 
11. Contractors 
12. Term of Agreement 
13. Dispute Resolution Procedure 
14. No Further Claims 
15. Not to be Used as a Precedent 
16. Signatories to the Agreement 

Appendix A—Schedule of Wage Rates 

3.—SCOPE AND PARTIES TO THIS AGREEMENT 
(1) This agreement shall apply to and be binding on Metro 

Brick ("the company") and all the employees engaged in or in 
connection with the company's Armadale Brick Manufactur- 
ing. 

(2) This agreement shall also be binding upon the following 
organisations of employees parties to this agreement: 

(a) The Federated Brick, Tile and Pottery Industrial 
Union of Australia (Union of Workers) Western Aus- 
tralian Branch; 

(b) Metals and Engineering Workers' Union—Western 
Australian Branch; 

(c) Australian Electrical, Electronics, Foundry and En- 
gineering Union (Western Australian Branch). 

(3) The parties will oppose any applications by other parties 
to be joined to this agreement. 

4.—RELATIONSHIP TO PARENT AWARDS 
(1) This Agreement shall be used and interpreted wholly in 

connection with the following awards: 
(a) Brick Manufacturing Award 1979; 
(b) Metal Trades (General) Award 1966. 

(2) Where there is any inconsistency between this agree- 
ment and either award, this agreement shall prevail to the ex- 
tent of any inconsistency. 

5.—SINGLE BARGAINING UNIT 
(1) In accordance with the State Wage Decision of 24 De- 

cember 1993 the employees and the company have formed a 
single bargaining unit in respect to the Armadale manufactur- 
ing plant. 

(2) The single bargaining unit will ensure that the frame- 
work of this enterprise agreement is adhered to by regularly 
conferring with the management through the meeting of the 
consultative committee. 

(3) The single bargaining unit will assist in the implementa- 
tion of measures that have teen agreed to by the parties that 
are designed to improve the efficiency and productivity of the 
enterprise. 

6.—AIMS AND OBJECTIVES OF THE AGREEMENT 
(1) It is the object of the parties to work towards a cultural 

change in the work place so that co-operation and change will 
promote an harmonious work place as well as a more produc- 
tive and competitive company in the domestic and interna- 
tional market place. This will be brought about by: 

(a) Improved and effective consultation and communi- 
cation procedures between management and employ- 
ees. Each party is committed to co-operating 
positively to exchange information to assist the 
change process, and to actively participate in train- 
ing and development. 

(b) Continuous change in work place practice such as 
flexible shift rosters and flexible work practices so 
that we will improve the efficiency of the operations 
and enhance the skills and job satisfaction of the 
employees, in a safe working environment. Employ- 

ees will be encouraged to accept further responsibil- 
ity and be more accountable for their work. 

(2) The purpose of entering into an enterprise bargaining 
agreement is to increase the productivity, efficiency and flex- 
ibility of the Armadale works to ensure the company remains 
competitive within the brick manufacturing industry. 

(3) The company remains committed to the continual train- 
ing of all personnel so that their skills base can be enhanced, 
and to provide an environment in which these new skills can 
be utilised and recognised to the satisfaction of individual 
employees. 

(4) Furthermore, the company recognises the need to im- 
prove occupational health and safety for all employees and is 
therefore committed to the development and implementation 
of health and safety initiatives. This agreement provides for 
the participation of all employees in these initiatives in order 
that the brick works will become a safer working environ- 
ment. 

(5) All parties remain committed to the application of con- 
tinuous improvement philosophy to all operations at the plants 
and will use their best efforts to achieve productivity improve- 
ments. 

(6) All parties realise the importance to the business of good 
customer service and will assist in all ways possible to further 
the company's business objectives of improved customer serv- 
ice. 

7.—WAGES 
(1) The wage rates to apply pursuant to this agreement are 

attached as Schedule A. 
(2) The rates prescribed in this clause are inclusive of all 

industry and leading hand allowances. 
(3) The increase prescribed in this clause shall operate with 

effect from the beginning of the first pay period commencing 
on or after date of signing. 

8.—AGREED PRODUCTIVrTY IMPROVEMENTS 
(1) Spread of Hours 
The ordinary hours of work for employees bound by this 

agreement may be worked between Sam and 6pm, Monday to 
Friday. By mutual agreement between the parties, these hours 
may be altered to suit the needs of the enterprise. 

(2) Shift Rosters 
The shift rosters for employees working at the Armadale 

brick works are attached as a schedule to this agreement. 
These rosters may be altered to meet operational require- 

ments, however, no change shall take place without agree- 
ment between all relevant parties to the agreement. 

(3) Training Rate 
An employee required to undertake off the site training out- 

side his or her normal rostered hours of work will be entitled 
to payment of 1.2 times his or her normal rate of pay. 

(4) Quality Assurance 
All parties to this agreement are committed to the continued 

successful implementation and development of the Quality 
Assurance programme and maintenance of accreditation to 
Australian Standards (AS3902). 

(5) Casual Employment 
Full time employees who are not rostered for work, will be 

entitled to apply on a voluntary basis for additional duties. 
Duties to include yard and export work. If engaged as such 
they will be entitled to all award conditions of a casual em- 
ployee at the appropriate rate of pay. 

(6) Time Off In Lieu 
By agreement between the parties, an employee may choose 

to tie paid time off work in lieu of overtime, in proportion of 
the equivalent of overtime payment. 

(7) Continuity of Supply 
The parties agree that while the dispute settlement proce- 

dure is being followed there will be no disruption of supply to 
customers as a result of industrial action. 

(8) Reduction of Waste 
All employees bound by this agreement are committed to 

working with management to identify areas of waste and the 
implementation of suggestions to improve efficiency. 
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(9) Probationary Employment 
All new employees engaged by Metro Brick after the imple- 

mentation of this agreement will be offered full time employ- 
ment subject to the satisfactory completion of a 13 week 
probationary period. During this period the contract of em- 
ployment may be terminated by either party by providing no- 
tice in accordance with the relevant award provisions. 

(10) Relief Operators 
Overtime will not be paid to relief operators if it is due to 

the private arrangements of employees. 

9.—MEASURING PRODUCTIVITY IMPROVEMENTS 
The parties to this agreement are committed to improving 

productivity over the life of this agreement. 
This will be achieved through the successful implementa- 

tion of Clause 8.—Agreed Productivity Improvements of this 
agreement. 

10.—COMMITMENTS 
The company recognises that employee contribution is es- 

sential to improved performance and therefore accepts those 
commitments by employees to work towards agreed targets as 
sincere and in the overall best interest of increasing produc- 
tivity and efficiency for the coOective benefit of the company 
and its work force. 

Furthermore, the company maintains a commitment to multi- 
skilling and training so that employees can improve their skills 
base, develop a career within the industry and have greater 
job satisfaction. 

All employees will agree to carry out any tasks which may 
or may not involve the use of tools, plant and equipment, within 
their skills, competency and training as directed by the com- 
pany within the agreed parameters subject to the duties being 
safe and legal. 

11.—CONTRACTORS 
The use of contractors is accepted by all parties to cover 

situations such as labour shortages, provision of specialised 
skills and or equipment where necessary to cover peak work 
load situations or any other requirements. Where contract la- 
bour is to be used, the employees in the immediate affected 
area will be notified. 

12.—TERM OF AGREEMENT 
This agreement shall operate from the first pay period com- 

mencing on and from 8 February 1995 and shall remain in 
force until 31 December, 1996. 

No later than six months prior to the expiration of this agree- 
ment the parties will confer to assess progress made and the 
renewal or otherwise of the document. 

13.—DISPUTE RESOLUTION PROCEDURE 
Other than a bona fide safety issue in accordance with the 

Occupational Health, Safety and Welfare Act, the following 
procedure for settling disputes and grievances will be followed 
by the parties at Armadale and Cardup works. 

(1) The matter shall first be discussed by the employee 
or shop steward with his or her foreman/supervisor. 

(2) If not settled, the matter shall be discussed between 
the accredited union representative and the other ap- 
propriate officer of the company within 48 hours. 

(3) If not settled, the entire dispute shall be documented 
and then further discussions between the union sec- 
retary or other appropriate officials of the union, and 
the appropriate representative of the company shall 
occur within 48 hours. 

(4) If the matter is still not settled it shall be submitted 
to the Western Australian Industrial Relations Com- 
mission for determination. 

(5) Throughout the above procedures work shall con- 
tinue normally on the understanding that there is to 
be no other action, including strikes, work bans, nor 
variation to work practices. 

14.—NO FURTHER CLAIMS 
It is a condition of this Agreement that the parties will not 

seek any further claims, with respect to wages, unless they are 

consistent with the State Wage Case Principles, or any reclas- 
sification claim in accordance with the relevant award. 

15.—NOT TO BE USED AS A PRECEDENT 
It is a condition of this agreement that the parties will not 

seek to use the terms contained herein as an example or prec- 
edent for other enterprise agreements whether they involve 
Metro Brick or not. 

16.—SIGNATORIES TO THE AGREEMENT 
Signed for and on behalf of Metro Brick (ACN: 008 668 

540): 
(signed) PJPATERSON Date: 22/J_/19_2S. 
Signature Name of Person 

Authorised to sign (print) 
THE COMMON SEAL of ) 
Metals and Engineering Workers' ) 
Union—Western Australian ) 
Branch ) 
was hereunto affixed in the ) 
presence of: ) 

Signature Title (print) 
Date: 22/_S-/19_2S. 

Date: _/_/19 
Signature Title (print) 

THE COMMON SEAL of 
Australian Electrical, 
Electronics, Foundry and 
Engineering Union (Western 
Australian Branch) 
was hereunto affixed in the 
presence of: 

Signature Title (print) 
Date: 28/4_/19 95. 

Date: 28/A/19_95. 
Signature Title (print) 

THE COMMON SEAL of 
The Federated Brick, Tile and 
Pottery Industrial Union of 
Australia (Union of Workers) 
Western Australian Branch 
was hereunto affixed in the 
presence of: 

(signed) SECRETARY 
Signature Title (print) 
(signed) PRESIDENT 
Signature Title (print) 

Date: LL5_/19_25. 

Date: i./5_/19J)5. 

APPENDIX A—SCHEDULE OF WAGE RATES 

(1) B Y CLASSIFICATION 
S 

Current 
Hourly 
Rate 

S 
Current 
Rate for 
38 hours 

S 
+ 4.5% 

on 
8/2/95 

S 
+ 2.5% 

on 
1/7/95 

S 
+ 2.5% 

on 
1/7/96 

Machine Operator 9.8579 374.®) 391.46 401.25 411.28 
Setter 9.4895 360.60 376.83 386.25 395.91 
Packer 9.2658 352.10 367.94 377.14 386.57 
F.E. Loader (2.25 cubic mtrs) 10.496 398.85 416.80 427.22 437.90 
Front End Loader 10.1132 384.30 401.59 411.63 421.92 
Traitor (Grade 3) 9.9829 379.35 396.42 406.33 416.49 
Thick Driver (to 22.4 tonne) 10.3066 391.65 409.27 419.50 429.99 
Fork-lift (to 5 tonne) 10.00 380.00 397.10 407.03 417.21 
Fork-lift (5-10 tonne) 10.1645 386.25 403.63 413.72 424.% 
Tradesperson Level C8 12.8945 480.79 * 502.43 * 514.99 * 527.86 * 
Tradesperson Level C9 12.3471 459.99 * 480.69 * 492.71 * 505.03 * 
Tradesperson Level C10 11.7971 439.09 * 458.85 * 470.32 * 482.08 * 
Kiln Operator 
—base hourly rate (for the 
purposes of overtime, sick 
leave and long service leave) 9.8579 10.3016 10.5591 10.8231 
—for the 12 hour roster 
average week 650.74 680.02 697.02 714.45 
—for an 84 hour week as per 
roster 15.4937 16.1909 16.5957 17.0106 
Note: * An additional tool allowance of S9.20 is applicable. 

(2) PIECEWORK 
S 

Current 
Rate 

per 1000 

S 
+ 4.5% 

on 
8/2/95 

S 
f 2.5% 

on 
1/7/95 

S 
+ 2.5% 

on 
1/7/96 

(a) Extruded 
(i) SETTERS 

(based on 7 men 
(6 + driver)) 
Standard brick 
Modular 90 
Mod 76 Verticorc/Speedy 

11.50 
13.57 
13.06 
20.32 

12.02 
14.18 
13.65 
21.23 

12.32 
14.53 
13.99 
21.76 

12.63 
14.89 
14.34 
22.30 
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s s 
Current + 4.5% 

Rate on 
per 1(XX) 8/2/95 

(u) MACHINE DRIVER 
ALLOWANCE 
Preparation tune 'A tour 
before Vz hour after 
(at penalty) 

(ui) OTHER 
Manganese Handkr 

(b) Packing 
(t) Other 9" extruded brick, 2nds 

Modular 90 
Mod 76 
Verticorc/Specdy 

(ii) RUMBLING—-STRAPPING 
included in rate 
Large (Auto Feed Plants 
1 &2F/H) 
Blended Brick (Old Tudor 
Old Stream) 
Cobblestone 

(iii) STRAPPING per pack of: 
4 bands 
5 bands 
6 bands 

8.40 8.78 
9.71 10.15 
9.46 9.89 

16.45 17.19 

.405 .42 

.507 .53 

.609 .63 

APPENDIX B—SCHEDULE OF CURRENT SHIFT 
ROSTERS 

PLANT ONE SETTING, PACKING AND 
RAW MATERIALS 

Day Shift 
Mon-Thurs S.OOam to 2.30pm. 
Friday 6.00am to 12.00noon. 
Saturday 6.00am to 12.00noon as required. 
Afternoon Shift 
Mon-Thurs 2.30pm to 11.00pm. 
Friday 12.00noon to 6.00pm. 
PLANT TWO 
Mon-Thurs 6.00am to 2.30pm. 
Saturday 6.00am to 12.00noon as required. 
BURNERS 12 HOUR ROSTER 
Continuous Shift 12.00noon to midnight 

midnight to 12.00noon 
MAINTENANCE 
Day Shift Mon-Thu 6.00am to 2.30pm (incl Vi hou 
(Fitters & meal break) 
Electricians) 

Fri 6.00am to 12.00noon (no m« 
break) 

Afternoon Shift Mon-Thu Shift A—2.00pm to lO.OOp 
(Fitters) (incl V4 hour paid meal break) 

12.00noon to midnight 
midnight to 12.00noon 

Afternoon Shift Mon-Thu 
(Electricians) 

6.00am to 2.30pm (incl Vi hour 
meal break) 

6.00am to 12.00noon (no meal 
break) 
Shift A—2.00pm to 10.00pm 
(incl V4 hour paid meal break) 
Shift B—3.00pm to 11.00pm 
(incl Vi hour paid break) 
12.00noon to 6.00pm (no meal 
break) 
1.30pm to 11.00pm (incl Vi hour 
paid meal break) 
6.00am to 4.00pm. 

No. AG 129 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Morley Bricklayers. 
No. AG 129 of 1995. 

Morley Bricklayers Industrial Agreement. 

COMMISSIONER RE. SCOTT. 
5 October 1995. 

Order. 
HAVING heard Mr W Tracey on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con- 
sent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) EE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Morley Bricklayers 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch (hereinafter referred to 
as the "Union") and Morley Bricklaying (hereinafter referred 
to as the "Employer") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Employer, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Employer on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 as indicated in Clause 14.—^Ratifi- 
cation of this Agreement and shall continue in effect until 31 
July 1997. Provided that nothing in this clause shall prevent 
the implementation of a comprehensive enterprise agreement 
as detailed in Clause 9.—Enterprise Agreement of this Agree- 
ment. 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARD 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Employer 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
(1) This Agreement provides for increases resulting in the 

hourly rates as set out in Appendix A of this Agreement. 
(2) An allowance of $4.00 pier hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.— 
Special Rates and Provisions of the Award and any site allow- 
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for public holidays not worked, jury service, 
annual leave, sick leave, inclement weather, travel time spent 
travelling to distant work as defined in Clause 21.—Living 
Away From Home—Distant Work of the Award, bereavement 
leave, trade union training leave and presenting for work but 
not required will be paid at the Award hourly rate. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Employer will con- 

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) the Construction + Building Unions Superannuation 
Scheme; 

(2) the Western Australian Construction Industry Re- 
dundancy Fund; and 

(3) the Construction Industry Portable Paid Long Serv- 
ice Leave Scheme. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Employer, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
(c) One (1) bluey jacket for each employee employed 

during the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em- 
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

(2) The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un- 
ion duties. 
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14.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after 1 August 1995. 

BILL ETHELL (SIGNED) (SIGNED) 
SECRETARY DENNIS SMITH 
ON BEHALF OF THE ON BEHALF OF THE 
UNION EMPLOYER 
Dated this 31st day of July 1995. 

APPENDIX A 
Part 1 Part 2 Part 3 Part 4 
1/8/95 1/2/96 1/8/% 1/2/97 

Qassification Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Bricklayer S14.23 S14.70 $15.17 $15.64 

QRVBLLE HOLDINGS PTY LTD BRICKLAYING 
WDUSTRIAL AGREEMENT 

No. AG 124 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Orville Holdings Pty Ltd. 

(No. AG 124 of 1995) 
Orville Holdings Pty Ltd Bricklaying Industrial Agreement. 

COMMISSIONER P E SCOTT. 
7 September 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby 
orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

This Agreement will be known as the Orville Holdings Pty 
Ltd Bricklaying Industrial Agreement. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Ratification 

Appendix A 
3.—Area and Parties Bound 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Orville Holdings 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 
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4.—Application 
This Agreement shall be bipding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—Duration 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 13.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—Dispute Settlement Procedure 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—Single Enterprise 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—Relationships With Awards 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—Wage Increase 
(1) This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
(2) In addition to the hourly rate prescribed by Appendix A, 

an allowance of $4.00 per hour worked will be paid. 
This allowance will be paid in lieu of all special rates in 

Clause 9.—Special Rates and Provisions of the Award and 
any site allowance, structural allowance or productivity 
allowance that may be applicable to a particular site. 

Provided that employees will be paid the rates and 
allowances contained in this Agreement, or, the rates and 
allowances applicable to that site, whichever is the greater. 

11.—^Industry Standards 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—Clothing and Footwear 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 21 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—Ratification 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 1st day of August 1995. 

(Sgd.) (Sgd.) 
State Secretary on behalf of the Company 
on behalf of the Union 

Dated this 4th day of August 1995. 
APPENDIX A 

Date of 1 August 1 February 1 August 1 February 
Ratification 1995 19% 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate Hourly Rate Labourer Group 1 $13.30 SI3.75 $14.21 $14.66 $15.11 

Labourer Group 2 $12.84 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.50 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $13.82 $14.29 $14.76 $15.23 $15.70 
Painter. Glazier $13.51 $13.97 $14.43 $14.89 $15.35 
Signwriter $13.79 $14.26 $14.73 $15.20 $15.68 

PETERS CREAMERIES (WA) PTY LTD 
BRUNSWICK (ENTERPRISE BARGAINING) 

AGREEMENT 1994, 
No. AG 112 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Liquor, Hospitality and Miscellaneous Workers' 

Union, Miscellaneous Workers* Division, Western 
Australian Branch 

and 
Peters Creameries (WA) Pty Limited, Peters and Brownes 

Group and Others. 
No. AG 112 of 1995. 

COMMISSIONER R.H. GIFFORD. 
4 September 1995. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

AGREEMENT 
No. AG 112 of 1995. 

HAVING heard Mr D. Kelly on behalf of the Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch, Mr G. Sturman 
on behalf of the Metals and Engineering Workers Union, 
Western Australian Branch and Mr R. Dhue on behalf of the 
Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative Branch, 
and Ms. B. Gavranich on behalf of Peters Creameries (WA) 
Pty Limited, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders— 

THAT the Peters Creameries (WA) Pty Ltd Brunswick 
(Enterprise Bargaining) Agreement 1994, No. AG 112 
of 1995, as specified by the following schedule, be regis- 
tered as an Industrial Agreement. 

(Sgd.) R. H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 

1.—-TITLE 
This agreement shall be known as the "Peters Creameries 

(WA) Pty Ltd Brunswick (Enterprise Bargaining) Agreement 
1994", No. AG 112 of 1995. 



2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Operation of Agreement 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Commitments 
9. Background 

10. Flexibility Clause 
11. Contract of Employment 
12. Flexible Working Provision 
13. Spread of Hours 
14. Dispute Settlement Procedure 
15. Movement in Wages 
16. Meal Allowance on Overtime 
17. SQP Programme 
18. Parental Leave 
19. Equal Employment Opportunity 
20. Introduction of Change and Redundancy 
21. Training 
22. Union Deductions 
23. Signatories 

APPENDICES 
A. Wages—^Existing Classifications and Rates 
B. SQP Consultative Committee Constitution 
C. Parental Leave 
D. Key Performance Indicators 
E. Equal Employment Opportunity and Affirmative 

Action Programme 
F. Flexible Working Provision—Employees 

3.—AREA AND SCOPE 
(1) The area and scope of this agreement shall be that 

prescribed in the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947, the Metal Trades 
(General) Award 1966 (No. 13 of 1965), the Dairy Factory 
Workers' Award 1982, No. A15 of 1982 and the Transport 
Workers' (General) Award No. 10 of 1961. 

4.—INCIDENCE AND PARTIES BOUND 
(1) This agreement shall be binding on the parties to this 

Agreement individually and collectively and shall apply to all 
persons employed at Peters Creameries (WA) Pty Ltd, 
Brunswick who are members, or eligible to be members of the 
organisations of employees party to this agreement and who 
are covered by any award detailed in subclause (3) of this 
clause. 

(2) The parties to this Agreement are: 
0 Australian Liquor, Hospitality and Miscellaneous 

Workers' Union, Miscellaneous Workers' Division, 
Western Australian Branch. 

° Metal and Engineering Workers' Union—Western 
Australian Branch. 

• Australian Municipal, Administrative, Clerical and 
Services Union of Employees, WA Clerical and 
Administrative Branch. 

8 Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

8 Peters Creameries (WA) Pty Ltd 
(3) The Awards which at 14/12/94 covered Peters Creameries 

(WA) Pty Ltd at its Brunswick operation are: 
8 Dairy Factory Workers' Award 1982, No. A15 of 

1982. 
8 Metal Trades (General) Award 1966 (No. 13 of 

1965). 
8 Clerks' (Wholesale and Retail Establishments) 

Award No. 38 of 1947. 
8 Transport Workers' (General) Award No. lOof 1961. 

5.—OPERATION OF AGREEMENT 
(1) This Agreement shall operate from the commencement 

of the first pay period on or after 14/12/94 and shall remain in 
operation until 14/12/96. 

6.—RELATIONSHIP TO PARENT AWARDS 
(1) This Agreement shall be read and interpreted wholly in 

conjunction with the relevant award/s as identified in subclause 
(3) of Clause 4.—Incidence and Parties Bound, of this 
Agreement. 

(2) Where there is any inconsistency between this Agreement 
and any relevant award, this Agreement shall prevail to the 
extent of any inconsistency. 

(3) This Agreement in addition to the Award/s as identified 
in Clause 4.—Incidence and Parties Bound, subclause (3), 
will replace any other agreement/s registered or unregistered. 

7.—SINGLE BARGAINING UNIT 
(1) The Unions party to this Agreement, with the employees 

covered by the relevant awards, have formed a single 
bargaining unit. 

(2) The single bargaining unit has endorsed the terms of 
this Agreement. 

(3) The single bargaining unit shall be provided by Peters 
Creameries (WA) Pty Ltd Brunswick with all relevant 
information to enable effective monitoring of the 
implementation of initiatives identified in this Agreement. 

8.—COMMITMENTS 
(1) The Company recognises the concerns of employees and 

the Unions regarding job security. The Company believes that 
true participation through the Safety, Quality and Productivity 
Program ("SQP") is the way to ensure a future for the 
employees with the Company. 

(2) The parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements or 
benefits in any other enterprise. 

(3) This Agreement shall not operate to cause any employees 
to suffer a reduction in ordinary time earnings, or to depart' 
from the standards of the West Australian Industrial Relations 
Commission in regard to hours of work, annual leave with 
pay or long service leave with pay. 

(4) The parties undertake that the increase referred to in 
Clause 15.—Movement in Wages of this Agreement will be 
the only increase to apply during the life of the Agreement 
provided that further increases may result from real 
productivity improvements implemented and quantified by the 
SQP consultative process and/or in accordance with the State 
Wage Principles. 

(5) The parties will assess the achievement in productivity 
and efficiency during the terms of this Agreement. 

(6) The parties agree that following the process of reviewing 
this Agreement it will be renewed or replaced. 

(7) The parties commit to oppose any attempt by any other 
person, employees or organisation to become a party to this 
Agreement. 

(8) It is agreed by all parties that the issue of loading and 
unloading tankers by other than Australian Liquor, Hospitality 
and Miscellaneous Workers Union members outside of normal 
hours shall be negotiated and resolved no later than three 
months from ratification of this Agreement. 

9.—BACKGROUND 
In 1955, Peters Creameries began operations on the present 

site manufacturing cheese and mSk powder and packing liquid 
products for the local market. 

Many changes have taken place over the years, but in the 
past 3 years, there has been a major rationalisation of dairy 
operation on the two sites, at North Perth and Brunswick, with 
all liquid milk and juice processing being relocated to North 
Perth, and Brunswick site taking responsibility for cultured 
products. 

The products produced at Brunswick include: yoghurts, 
desserts, dips, cottage cheese, Cheddar, flavoured cheeses and 
creams. These products are all processed and packaged at 
Brunswick for the domestic market and international markets. 

Products produced at Brunswick are now at the forefront of 
dairy products produced and sold in WA. 

Employees at the Brunswick operation take great pride in 
work performed, and it is through their commitment to 
responding to change which has enabled the operation to 
continually improve products and processes. 



From the outset, the Company has recognised that if it is to 
continue to succeed in local, national and international markets, 
it must produce world class products. Achieving "Best 
International Practice" requires the methodical re-examination 
of all aspects of the business by all employees and the 
continuous improvement in processes and productivity. The 
vehicle designed to develop these improvements is SQP. 

10.—FLEXIBILITY CLAUSE 
(1) All parties to this Agreement commit themselves to a 

process of developing a work place free from unnecessary 
demarcation where employees can use their skills and 
competence to the fullest extent. 

(2) It is recognised that trades personnel, unless otherwise 
agreed, will enhance their skills in those recognised generic 
trade categories utilised within the enterprise. 

(3) It is also recognised the breaking down of demarcations 
and increased flexibility of the workforce will be achieved 
through consultations where the relevant issues will be 
examined. 

(4) In this regard, employees agree to carry out a range of 
duties which may or may not involve the use of selected tools, 
plant and equipment as agreed to by the Consultative 
Committee, the Union and the Company and subject to 
employees being fully trained and the duties safe, legal and 
within their skill and competence and within their classifrcation 
to perform. For example, discussions and consultations will 
occur to examine which additional minor maintenance tasks 
on machines could be handled by Production Operators. 

11 .—CONTRACT OF EMPLOYMENT 
(1) An employee may be engaged as: 

(a) A full-time employee engaged to work 38 hours per 
week (excluding overtime). 

(b) A part-time employee, engaged to work regular 
weekly hours subject to: 

• the maximum weekly ordinary hours (ie: ex- 
clusive of overtime) to be 38. 

(c) A temporary employee, engaged to work for a fixed 
term determined in advance on a full time basis. 

A temporary employee will be used to replace em- 
ployees who are absent from work due to Long Term 
Illness, Workers Compensation, Long Service Leave, 
or otherwise as agreed between the employer and 
the Union. 

(d) A seasonal employee, engaged to work flexible hours 
during the year to meet seasonal requirements. 

Seasonal employees will be paid in accordance 
with provisions which apply to permanent full time 
or part time employees. 

(e) A casual employee, engaged by the hour subject to: 
• the maximum weekly ordinary hours (ie: ex- 

clusive of overtime) to be 38. 
Such employment shall be for a period of up to 

one month or for a period exceeding one month in 
consultation with the Union. 

(2) Where practicable, the Company will notify casual 
employees and seasonal employees that they are not required 
to work on the next working day. If a casual or seasonal 
employee presents for work on a day on which he or she might 
reasonably have expected to be required for work without 
having been notified by the Company in accordance with this 
subclause that he or she is not so required, then such an 
employee will receive two hours pay at the appropriate casual 
rate. 

(3) Probationary Employees 
(a) the Company will advise an employee on or before 

commencement whether the employee is engaged for 
an initial probationary period, and if so, the length 
of the probationary period; 

(b) regular performance reviews will be conducted dur- 
ing the probationary period; 

(c) any performance deficits will be addressed and the 
employee will be allowed an opportunity to correct 
those deficits. 

(d) the purpose of the probationary period is to allow 
both the Company and the employee to decide 
whether to continue the employment beyond the pro- 
bationary period, and therefore the employee will 
be advised that employment beyond the probation- 
ary period is not guaranteed. 

(e) if, at any time during the probationary period, either 
the employee or the Company give one week's no- 
tice of termination of the employment, the proba- 
tionary employee's employment will end; and 

(f) if, at the end of the probationary period, a decision 
is made not to offer further employment, the proba- 
tionary employee's employment will end. 

(4) It is a condition of employment that each employee must: 
(a) perform work as the Company, may, from time to 

time, reasonably require having regard to the limits 
of the employee's skill, competence and training 
within their classification; 

(b) perform the full range of duties within the employ- 
ee's classification, including any duties as may be 
directed by the Company having regard to the limit 
of the employee's skill, competence and training 
within their classification; 

(c) perform work without regard to any demarcations 
or limitations, providing the work to be performed 
is within the employee's skill, competence and train- 
ing within their classification; 

(d) transfer between various departments without restric- 
tion providing the duties are within the employees 
skill, competence and training;" 

(e) work reasonable overtime as may be required by the 
Company; 

(f) comply with all safety regulations, policies and pro- 
cedures determined by the Company or as prescribed 
by Government Regulation; 

(g) use as directed by the Company all protective cloth- 
ing and equipment provided by the Company; and 

(h) observe all the Company regulations, policies and 
procedures. 

(5) Disciplinary Procedure 
(a) Where an employee engages in unsatisfactory con- 

duct the Company may, as appropriate: 
(i) informally counsel the employee 

(ii) verbally warn the employee; 
(iii) warn the employee in writing; 
(iv) suspend the employee without pay; or 
(v) dismiss the employee with notice or with pay 

in lieu of notice. 
(b) Where a representative of the Company engages in 

any discussions with an employee concerning any 
conduct of an employee which may lead to dismissal 
or other disciplinary or counselling measures being 
taken by the Company, the employee is entitled to 
elect to have either another employee or a Union 
representative present during the discussion. The 
representative of the Company will remind the em- 
ployee of that entitlement at the beginning of the 
discussion. 

(c) When counselling or warning an employee concern- 
ing unsatisfactory conduct engaged in by that em- 
ployee, the Company's representatives will: 

(i) specifically identify the conduct complained 
of; 

(ii) explain why the conduct is unacceptable by 
the Company; and 

(iii) explain the consequences if the employee 
again engages in that unsatisfactory conduct. 

(d) No record will be kept by the Company of informal 
counselling of an employee. Where a record is kept 
by the Company of a verbal warning given to an 
employee the employee and any other employee or 
Union representative present will be given the op- 
portunity to verify the accuracy of the record within 
a reasonable time of the warning being given. 
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(e) Nothing in this clause affects the Company's right 
to dismiss an employee without notice for miscon- 
duct which justifies summary dismissal. 

(6) Performance Counselling 
If the Company considers that the performance of any 

employee is unsatisfactory, the Company's representative will: 
(a) Discuss the matter informally with the employee with 

a view to identifying ways in which the perform- 
ance of the employee could be improved. Specifi- 
cally, the Company's representatives and the 
employee will discuss: 

(i) the areas of the employee's performance which 
are unsatisfactory; 

(ii) the reasons for the employee's unsatisfactory 
performance; 

(hi) the steps available to the Company which 
would assist the employee to perform satis- 
factorily, which may include arranging for the 
employee to receive training or additional 
training or altering the employee's working 
conditions; and 

(iv) the steps available to the employee to remedy 
the unsatisfactory performance. 

During any such informal discussions, the em- 
ployee is entitled to elect to have either another em- 
ployee or a Union representative present during the 
discussion. The representative of the Company will 
remind the employee of that entitlement at the be- 
ginning of the discussion. 

(b) If, after informal discussions, the Company still con- 
siders that the performance of the employee is un- 
satisfactory, advise the employee in writing of: 

(i) the areas of the employee's performance which 
are unsatisfactory; 

(ii) the Company's response to any reasons offered 
by the employee for his or her unsatisfactory 
performance; 

(iii) the steps taken or intended to be taken by the 
Company which would assist the employee to 
perform satisfactorily; 

(iv) the steps required of the employee to remedy 
the unsatisfactory performance; and 

(v) the time allowed for improvement before fur- 
ther assessment. 

(c) Where the required improvement has not occurred 
following the steps set out in paragraph (a) of 
subclause (6) above, give the employee a written 
waring that failure to improve performance within a 
given time may lead to the employee's suspension 
or dismissal from employment and setting out the 
steps necessary to be taken by the employee to im- 
prove their performance to a satisfactory level. 

(d) Where the performance of an employee then contin- 
ues to be unsatisfactory, suspend the employee with- 
out pay for a time specified in writing by the 
Company or dismiss the employee with notice. 

(7) Stand Downs 
The Company may deduct payments for any day or part of a 

day on which an employee, other than an apprentice, cannot 
be usefully employed arising out of any cessation of operations, 
either wholly or partially, due to industrial disputes including 
any strikes, bans or limitations or any cause for which the 
Company is not reasonably responsible. 

(8) Termination of Employment 
(a) The notice required to be given by the Company or 

the employee to terminate employment will be: 
(i) for casual employees—one hour's notice; 

(ii) for probationary employees—as provided in 
paragraph (e) of subclause (3) hereof; and 

(iii) for all other employees—in accordance with 
the provisions Mow. 

not more than 1 year 1 week 
more than 1 year but not more than 2 weeks 

3 years 
more than 3 years but not more than 3 weeks 

5 years 
• more than 5 years 4 weeks 

Providing that employees with two or more years service 
who are 45 years of age or older at the date of termination will 
be entitled to one additional weeks notice. 

(b) By arrangement between the employee and the Com- 
pany an employee will be entitled to up to 8 hours 
time off per week during the notice period for the 
purpose of seeking other employment. 

(c) Notice of termination of employment may also be 
affected by the payment or forfeiture of wages for 
the relevant notice period, providing that employ- 
ment may be terminated by part of the period of no- 
tice specified and part payment or forfeiture of wages 
in lieu of that notice. 

(d) Payment or forfeiture of wages in lieu of notice will 
be calculated on the basis of the wages the employee 
would have received for the ordinary time the em- 
ployee would have worked during the period of no- 
tice had the employee's employment not been 
terminated. 

(e) The Company may dismiss an employee without 
notice for misconduct which justifies summary dis- 
missal and in such cases, wages will be paid up to 
the time of dismissal only. 

(f) Nothing in this clause prevents the Company and 
the employee agreeing to a lesser period of notice 
than that otherwise required by this clause. 

(9) Use of Contractors Clause 
(a) As part of its commitment to job security and to train- 

ing for its employees, the Company will offer work 
to employees wherever possible before that work is 
contracted out. 

(b) Issues the Company will consider before the work is 
contracted out will include but not be limited to 
employee availability, skill and competence, and 
training. 

12.—FLEXIBLE WORKING PROVISION 
Monday to Friday 
Whilst it has been common practice to date in a number of 

operations for the working week to commence on Tuesday 
and conclude on Saturday, it is agreed that at the 
commencement of this Agreement, these operations will 
change to a Monday to Friday work cycle. 

This clause shall be read in conjunction with the provisions 
of the hours clause in the respective parent awards. 

A list of employees affected by this change is attached as 
Appendix F.—^Flexible Working Provision—Employees of 
this Agreement. 

For new employees, the hours of work and work cycle will 
be determined at the commencement of employment. 

13.—SPREAD OF HOURS 
Ordinary hours may be worked between 6am and 6pm on 

any day of the week. 
This provision will apply to those employees engaged from 

the date of ratification of this Agreement. 

14.—DISPUTE SETTLEMENT PROCEDURE 
(1) The objective of the dispute settlement procedure is as 

follows: 
(a) to promote resolution of disputes by measures based 

on consultation, co-operation and discussion; 
(b) to reduce the level of industrial confrontation; and 
(c) to avoid interruption to the performance of work and 

the consequential loss of production and wages. 
(2) Where a grievance, complaint, claim or any matter which 

is likely to result in a dispute arises between the employer and 



an employee or group of employees the following procedure 
will apply: 

(a) the employee or group of employees will discuss the 
matter with their immediate supervisor(s); 

(b) where the matter is not resolved within a reasonable 
time, the matter will be referred to the Union repre- 
sentative for discussion with the employer repre- 
sentative; 

(c) if the matter is still not resolved (within a reason- 
able time) the matter will be referred to a Union of- 
ficial and a senior employer representative; 

(d) Where a negotiated settlement cannot be reached 
after a reasonable time the parties may apply to the 
Western Australian Industrial Relations Commission 
for resolution. 

(3) The parties are committed to avoiding stoppages of work 
or the placing of bans, or other limitations on the performance 
of work prior to the completion of the dispute settlement 
procedure. 

15.—MOVEMENT IN WAGES 
(1) In addition to the productivity based wage increases 

detailed below, the following increases will apply to the 
employees covered by this Agreement. 

(a) 6% increase on entering into this Agreement of which 
2% is in recognition of SQP improvements to date. 
The SQP improvements will be quantified by the 
SQP Consultative Committee to effect payment from 
the date of this Agreement. 

(b) 5% increase after the first 12 moths of operation of 
this Agreement. 

(c) An additional $35.00 per week paid as an allowance, 
for those employees listed in Appendix F.—^Flex- 
ible Working Provision—^Employees of this Agree- 
ment. This payment is in recognition of the 
immediate implementation of Clause 12.—Flexible 
Working Provision hereof. The Payment for Flex- 
ible Working Provisions will cease to be paid at the 
completion of the second year of this Agreement. 

(d) A productivity related payment will be paid 18 
months after the registration of the agreement. This 
payment will be a minimum of 1% and to a maxi- 
mum of 3% and will be paid for achievement of 
agreed Key Performance Indicators (KPI's). 

(e) The SQP Consultative Committee will oversee the 
process for introducing KPI's. 

(f) The training and resources required for the success- 
ful introduction of KPI's will be agreed to in con- 
sultation with the Union and management. 

(g) Employees and the Union will be kept up to date as 
to the progress of performance relating to the Key 
Performance Indicators. 

16.—MEAL ALLOWANCE ON OVERTIME 
Where an employee is required to work overtime for more 

than two hours, a $7.00 meal allowance will be paid. If the 
overtime worked continues for more than four hours after the 
last meal break and a second or subsequent meal is required 
the employee will be paid a further $7.00 meal allowance for 
each meal so required. 

17.—SQP PROGRAMME 
(1) It is recognised by the parties that the key to productive 

and harmonious working relationships lies in establishing and 
maintaining effective consultative mechanisms that will: 

(a) ensure that the view of the employees are known 
and taken into account by the Company; and 

(b) provide Management with an informed basis upon 
which to make decisions. 

(2) To this end, it is agreed that the SQP Consultative 
Committee continue to operate by constitution as provided 
for in Appendix B.—SQP Consultative Committee 
Constitution to this Agreement. 

(3) The key purpose of the Committee is to promote a spirit 
of co-operation. Each party will give constructive and 
sympathetic consideration to all views and representations 

submitted to the Committee with a view to furthering the 
common well being of the establishment as a whole. 

(4) Employee representatives on the Committee are required 
to keep their constituents advised on matters arising at the 
meeting. 

(5) The Company will consult with employee representatives 
on the Committee and give prompt consideration to matters 
raised by employees: 

(a) in order to encourage the improvement of all em- 
ployees in the ongoing search for measures to im- 
prove safety, quality and productivity; and 

(b) to otherwise foster a fully committed and informed 
workforce. 

18.—PARENTAL LEAVE 
Parental Leave will be in accordance with the provisions of 

Appendix C.—Parental Leave of this Agreement. 

19.—EQUAL EMPLOYMENT OPPORTUNITY 
The Company is an equal opportunity employer and is 

committed to an Affirmative Action Programme as detailed in 
Appendix E—Equal Employment Opportunity and Affirmative 
Action Programme hereof. 

20.—INTRODUCTION OF CHANGE AND 
REDUNDANCY 

(1) Where the Company has made a definite decision to 
introduce major changes in production, program, organisation, 
structure or technology that are likely to have significant effects 
on employees, the Company will notify the employees who 
may be affected by the proposed change and their Union or 
Unions. 

(2) The Company will discuss with the employees affected 
and their Union, the introduction of the changes, the effects 
the changes are likely to have on employees, measures to avert 
or mitigate the adverse effects of those changes on employees 
and will give prompt consideration to matters raised by the 
employees and their Union in relation to the changes. 

(3) For the purposes of this discussion, the Company will 
provide in writing to the employees concerned and their Union, 
all relevant information about the changes including the nature 
of the changes proposed, the expected effects of the changes 
on employees and any other matters likely to affect employees 
provided that the Company will not be required to disclose 
confidential information the disclosure of which would be 
contrary to the Company's interests. 

(4) Discussions Before Redundancies 
Where an employer has made a definite decision that the 

employer no longer wishes the work the employee has been 
doing to be done by anyone and this is not due to the ordinary 
and customary turnover of labour and that decision may lead 
to termination of employment, the employer must hold 
discussions with the employees directly affected and with then- 
Union. 

(5) Transfer to Lower Paid Duties 
Where an employee is transferred to a lower paid 

classification for reasons set out in subclause (1) above the 
employee will be entitled to the same period of notice of 
transfer as he or she would have been entitled to if his or her 
employment had been terminated, and the Company may, at 
the Company's option, make payment in lieu (hereof of an 
amount equal to the difference between the former ordinary 
time rate of pay and the new lower ordinary time rates for the 
number of weeks of notice still owing. An employee will have 
the opportunity to take redundancy in lieu of a transfer to a 
lower paid classification. The parties agree that redundancies 
should, wherever practicable, be a last option. 

(6) Severance Pay 
(a) In lieu of the notice prescribed for ordinary termina- 

tion in Clause 11.—Contract of Employment of this 
Agreement, an employee whose employment is ter- 
minated for reasons set out in subclause (1) above 
will be entitled to: 

(i) four weeks' notice or payment in lieu of no- 
tice; and 

(ii) two weeks' pay for each year of service, to 15 
years to a maximum of 30 weeks; 
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(iii) one weeks' pay for each year of service after 
15 years to 25 years with a maximum of 10 
weeks; 

(i v) payment of $1,000.00 for each completed year 
of service to a maximum of $10,000.00; 

(v) severance will be paid on a pro rata formula 
worked out in years and months. 

(b) For the purpose of this clause, continuity of service 
will not be broken on account of: 

(i) any interruption or termination of the employ- 
ment by the Company if that interruption or 
termination has been made merely with the 
intention of avoiding obligations under this 
Agreement in respect of leave of absence; 

(ii) any absence from work on account of personal 
sickness or accident for which an employee is 
entitled to claim sick pay as prescribed by this 
Agreement or on account of leave lawfully 
granted by the Company; 

(iii) any absence with reasonable cause, the proof 
of which will be upon the employee; or 

(iv) provided that in the calculation of continuous 
service under this subclause, any time in re- 
spect of which an employee is absent from 
work except time for which an employee is 
entitled to claim annual leave, sick leave, long 
service leave and public holidays as prescribed 
by this Agreement will not count as time 
worked. 

(c) Redeployment 
In the case of an employee who is redeployed a relo- 
cation allowance of up to $1,500.00 will be paid. 

(d) Service by the employee in circumstances where the 
company is transmitted to another employer and the 
employee's service is deemed continuous in accord- 
ance with the long service leave provisions published 
in 66 WAIG pages 1 to 4 will also constitute con- 
tinuous service for the purpose of this clause. 

(7) Employees Leaving During Notice 
An employee whose employment is terminated for reasons 

set out in subclause (1) above may terminate his or her 
employment during the period of notice and, if so, will be 
entitled to the same benefits and payments under this clause 
had he or she remained with the employer until the expiry of 
that notice. In such circumstances the employee will not be 
entitled to payment in lieu of notice. 

(8) Alternative Employment 
Hie Company, in a particular redundancy case, may make 

application to die Western Australian Industrial Relations 
Commission to have the general severance pay prescription 
varied if the Company obtains acceptable alternative 
employment for an employee. 

(9) Time Off During Notice Period 
(a) During the period of notice of termination given by 

the Company an employee will be allowed up to eight 
hours time off without loss of pay during each week 
of notice for the purpose of seeking other employ- 
ment. 

(b) If the employee has been allowed paid leave for more 
than one day during the notice period for the pur- 
pose of seeking other employment, the employee 
will, at the request of the employer, be required to 
produce proof of attendance at an interview or he or 
she will not receive payment for the time absent. For 
this purpose a statutory declaration will be sufficient. 

(10) Employees With Less Than One Year's Service 
This clause does not apply to employees with less than one 

year's continuous service and the general obligation on the 
Company should be no more than to give relevant employees 
an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be 
reasonable to facilitate the obtaining by the employees of 
suitable alterative employment. 

(11) Employees Exempt 
This clause does not apply where employment is terminated 

as a consequence of conduct that justifies dismissal, including 
malingering, inefficiency or neglect of duty. This clause also 
does not apply in the case of casual employees, seasonal 
employees, temporary employees or apprentices. 

21.—TRAINING 
(1) The parties to this agreement are committed to external, 

industry and enterprise training of employees to achieve: 
* higher skills relevant to the needs of Peters Cream- 

eries 
0 multi-skilling of employees to the levels required for 

operational efficiency and flexibility 
• a career path within Peters Creameries 
° retraining to maintain pre-existing skills 
8 adjustment to technological change 
8 great efficiency and job satisfaction 

(2) A training program will be developed consistent with: 
(a) the current future skills needs of Peters Creameries; 
(b) the size, structure and nature of the operations of 

Peters Creameries; and 
(c) the need to develop vocational skills relevant to Pe- 

ters Creameries through courses conducted by ac- 
credited educational institutions and providers. 

(3) All costs associated with standard fees, prescribed text 
books and materials incurred by the employee in connection 
with training required by Peters Creameries shall be reimbursed 
upon production of receipts. All items so purchased shall 
remain the property of Peters Creameries and shall be made 
available at all times to the employee during the period of 
training or where relevant for on the job training with the 
employee being responsible to maintain the items in good 
condition. 

(4) Travel costs incurred by an employee undertaking training 
required by Peters Creameries which exceed those normally 
incurred in travelling to and from work shall be reimbursed. 

(5) Payment for Training undertaken outside the usual hours 
of work may be by mutual agreement between the employer 
and employee/s concerned and be paid at the single rate. 

(6) Authorisation for expenditure in relation to the costs 
mentioned in subclauses (3) and (4) of this clause shall be 
obtained prior to such expenditure being incurred. 

22.—UNION DEDUCTIONS 
During the term of this Agreement, the Company undertakes 

to provide and maintain the facility for Union subscriptions to 
be deducted on behalf of employees by payroll deduction. The 
Union will be provided with a list of employees for whom 
fees have been deducted, the period for which fees were 
deducted and the amount deducted for each employee. 

23.—SIGNATORIES 
Signed for and on behalf of Peters Creameries (WA) Pty 

Ltd. 
The Common Seal of Peters Creameries"(WA) Pty Ltd was 

hereby affixed in the presence of: 
Sad. 
Director. 
Sad. 
Secretary. 
Date 27/4/95 

Signed for and on behalf of Australian Liquor, Hospitality 
and Miscellaneous Workers' Union, Miscellaneous Workers' 
Division, Western Australian Branch. 
Helen M. Creed 
Secretary. 
Date 27/3/95 

Signed for and on behalf of The Metals and Engineering 
Workers' Union—Western Australian Branch. 

Date 27/6/95 



Signed for and on behalf of Australian Municipal, 
Administrative, Clerical and Services Union of Employees, 
Western Australian Clerical and Administrative Branch. 

Secretary. 
Date 19/6/95 

Signed for and on behalf of Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch. 
Jim McGiveron 
Secretary. 
Date 22/6/95 

APPENDIX A 

WAGES—EXISTING CLASSIFICATIONS AND RATES 
Wages Classification and Rates of Pay 

The following rates of pay will be paid under this Agreement 
with effect from the first pay period on or after 14 December 
1994. The classifications used arc the classifications identified 
in the relevant awards. 

(1) Dairy Factory Workers Award 1982, No. A15 of 1982 
Dairy Production Worker— 

Grade (i) $363.40 
Grade (ii) $400.30 
Grade (iii) $408.30 
Grade (iv) $417.20 
Grade (v) $435.20 
Grade (vi) $444.10 
Grade (vii) $462.10 

(2) Metal Trades (General) Award 1966 No. 13 of 1965 
Metal Trades— 

Level C10 
Level C9 
Level C 8 

$460.00 
$483.00 
$506.15 

(3) Clerks' (Wholesale and Retail Establishments) Award 
No. 38 of 1947 

Clerical Officers— 
Grade 1— 

1st year of service $395.60 
2nd year of service $410.80 
3rd year of service $423.60 

Grade 2— 
1st year of service $435.10 
2nd year of service $439.70 
3rd year of service $446.20 

Grade 3— 
1 st year of service $454.40 
2nd year of service $459.90 

(4) Transport Workers' (General) Award No. 10 of 1961 
Transport Workers— 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 
Grade 10 

$389.20 
$405.40 
$413.60 
$425.80 
$433.90 
$442.00 
$450.20 
$470.30 
$482.50 
$502.80 

APPENDIX B 

SQP CONSULTATIVE COMMITTEE CONSTITUnON 
(1) PREAMBLE 
Unions and management are committed to improved and 

effective consultation in the workplace and to provide all 
employees with an opportunity to participate fully. All 
representatives fully support and endorse the SQP programme 
as a means of ensuring die future viabUity of Peters Creameries 
(WA) Pty Ltd. This commitment to SQP is outlined in the 
Peters Creameries (WA) Pty Ltd Memorandum of 
Understanding. 

Management and unions also agree that effective 
consultation is dependent upon: 

• information sharing; 
• facilities and training for representatives; 
• commitment from both sides. 

It is therefore agreed that the establishment of a consultative 
committee is the most appropriate method whereby the above 
principles can be practised and upheld. 

(2) OBJECTIVES OF THE COMMITTEE 
The objectives of the committee will be: 

• to increase the quality of working life for all em- 
ployees at the Brunswick site, particularly in the ar- 
eas of job design, skill formation, training and the 
working environment both physical and mental; 

• to improve job safety, quality and productivity; 
• to increase the competitiveness of the company and 

its products, by establishing world class manufac- 
turing practices, hereby increasing job security en- 
suring longevity of the Peters Creameries (WA) Pty 
Ltd group; 

• to establish a culture of continuous improvement at 
the enterprise. 

(3) TERMS OF REFERENCE 
The following matters will be discussed at the committee, 

and, where appropriate, decisions made and agreements 
reached will go to Management and/or Steering Committee in 
the form of recommendations, to enable decisions made by 
the company to take into account the views of the workforce. 

The Committee will be responsible for the SQP programme 
at Brunswick specifically: 

• the day to day activities of the SQP project; 
o to establish the SQP teams; 
• to identify the training needs for the SQP teams; 
• to deal with recommendations coming from the SQP 

teams and other sources; 
" to ensure full communication of progress to all staff; 
• current market conditions and general conditions of 

the industry (including the impact of any national 
industry development plan on the company); 

« the introduction of new products, technology/ma- 
chines or new or revised work methods and the as- 
sociated planning of layout, training, job numbers, 
skill requirements; 

• company training plans developed in accordance with 
future career paths; 

• the company's affirmative action policy and pro- 
grams and equality of opportunity within the 
workplace; 

• occupational health and safety matters will be re- 
ferred to the Brunswick Safety SQP Team for their 
consideration and recommendation; 

• in the future at a time agreed by the union, the Com- 
mittee will discuss changes to do with the imple- 
mentation of the restructured awards in the workplace 
or the establishment of an enterprise agreement, and 
make recommendations to the Steering committee; 

0 any other matters raised by unions, employees or 
management which impact on union members or the 
efficiency of the company other than those matters 
raised in the following section, "Matters Requiring 
Central Union Involvement". 

(4) MATTERS REQUIRING CENTRAL UNION 
INVOLVEMENT 

Most matters specific to work organisation in the (plant or 
enterprise) can be discussed at the Consultative Committee. 
The purpose of such discussion being the resolution of any 
issues. However, some matters which may be raised go to award 
areas. These matters include but are not limited to: 

• hours of work (including shift changes); 
• penalty rates; 
" leave loading; 
• sick leave; 
• holidays. 
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Any item which is an award matter must be referred to the 
Steering Committee. 
(5) COMPOSITION 

(a) The consultative committee will consist of a maxi- 
mum of 8 representatives. Initially all members of 
the committee are nominated for an initial period of 
twelve months from the date of this charter, after 
this period an election shall be called for nomina- 
tions for 4 employee representatives. At the com- 
pletion of a committee members term, they are 
eligible for re-election for an additional term. TTiere- 
after, a period of six months shall apply before re- 
election. In accordance with the Memorandum of 
Understanding, Clause 9, unions party to this agree- 
ment will each nominate a representative to the com- 
mittee. 

(b) Any committee member who ceases to be an em- 
ployee of the company ceases to be on the commit- 
tee and union/management will elect/appoint a 
replacement as appropriate. Re-election of the un- 
ion representatives will be determined by the union. 
In addition, both union officials and appropriate 
management officers may be involved by their rep- 
resentatives to attend meetings and address issues 
as agreed by the Committee. 

(c) Tie appointment of management representatives will 
be determined by management and the appointment 
of union representatives will be determined by the 
union. All union representatives shall be employees 
of the enterprise concerned. 

(d) In the determination of union representatives on the 
Committee, union(s) shall give consideration to— 

* the make up of the workforce—in particular 
the proportion of women, migrants and jun- 
iors; 

• the size of the workforce; 
3 the number of distinct operations at the 

workplace; 
3 shift arrangements; 
3 the corporate structure; 
3 other existing consultative mechanisms. 

(e) Considering the size and scope of the Brunswick 
operation, it is recommended that the Steering Com- 
mittee encompasses both the Brunswick and the 
Brownes North Perth sites. 

(f) The Committee, once established, may invite per- 
sons to attend specific meetings. 

(6) TERMS OF OFFICE 
All members appointed to the Committee shall hold office 

for a period of twelve moths subject to paragraph (a) of 
subclause (5) Composition hereof and thereafter for a period 
of six months. 

(7) MEETINGS 
The Committee will endeavour to meet as required during 

paid time in normal working hours. 
(8) QUORUM 
Comprising of four representatives of which one is from 

Management, one from the Australian Liquor, Hospitality and 
Miscellaneous Workers' Union and two others from the 
workplace. 

(9) CHAIRPERSON 
The chair will be elected by the Consultative Committee for 

an initial period of 3 months, then rotated amongst other 
members of the Consultative Committee. 

(10) SECRETARY 
A secretary shall be appointed for the purpose of recording 

minutes, preparation and distribution of agendas and other 
administrative duties. The administrative requirements of this 
position shall be provided by the employer. 

(11) AGENDA 
All members of the Committee may submit items. A union 

representative, a management representative and the Secretary 

2777 

shall meet at least one week prior to each meeting to formulate 
the agenda and circulate it together with all relevant written 
information and documents, where frequency of meetings 
permits. 

(12) MINUTES 
The Secretary to take the minutes and type. The minutes 

will be distributed as quickly as possible. A copy of the draft 
minutes will be sent to the Steering Committee members. The 
minutes will be formally accepted at the next meeting of the 
committee. 

(13) FACILITIES AND RIGHTS FOR REP- 
RESENTATIVES 

It is agreed that representatives should have the following 
facilities and rights: 

3 time off to canvas the views of the membership and 
to prepare items for the agenda; to prepare for the 
consultative meeting as representatives; and to re- 
port back to members on the committee meeting; 

3 all time spent in meetings, preparing for meetings 
and reporting back to members about the consulta- 
tive committee meeting, shall be treated and paid 
for as time worked; 

3 facilities such as a meeting room, telephone, photo- 
copier and typing facilities should be made avail- 
able as needed; 

3 all representatives and potential representatives 
should attend relevant training courses. 

(14) RESPONSmiLITIES OF COMMITTEE MEMBERS 
All committee members have the following responsibilities: 

3 to attend all meetings to give serious consideration 
to all matters raised. 

3 to represent the views of their constituents. 

(15) CONFIDENTIALITY AND INFORMATION 
SHARING 

It is recognised that management will be unable to provide 
certain information, due to the fact that the information could 
compromise the competitiveness of the company. 

Management and unions agree to make every effort to make 
available as much information as possible for the effective 
resolution of problems and for the genuine participation of 
representatives in decisions. All committee members to sign a 
confidentiality agreement. 

(16) TRAINING 
All members of the committee are entitled to extra training 

to ensure they are able to represent their members and fully 
participate in the consultative committee. 

APPENDIX C 

PARENTAL LEAVE 
The following provisions shall apply to employees under 

this Agreement. References to award shall mean references to 
this Agreement. 

Subject to the terms of this clause employees are entitled to 
maternity, paternity and adoption leave to work part-time in 
connection with the birth or adoption of a child. 

A. MATERNITY LEAVE 
(1) Nature of Leave 

Maternity leave is unpaid leave. 
(2) Definitions 

For the purposes of this appendix: 
(a) "Employee" includes a part-time or seasonal 

employee but does not include an employee 
engaged in casual work. 

(b) "Paternity leave" means leave of the type pro- 
vided for in Part B hereof, whether prescribed 
in an award or otherwise. 

(c) "Child" means a child of the employee under 
the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(e) "Continuous service" means service under an 
unbroken contract of employment and in- 
cludes: 

(i) any period of leave taken in accordance 
with this appendix; 

(ii) any period of part-time employment 
worked in accordance with this appen- 
dix; or 

(iii) any period of leave or absence author- 
ised by the award, 

(3) Eligibility for Maternity Leave 
An employee who becomes pregnant, upon pro- 

duction to her employer of a certificate required by 
subclause (4) hereof, shall be entitled to a period of 
up to 52 weeks maternity leave provided that such 
leave shall not extend beyond the child's first birth- 
day. This entitlement shall be reduced by any period 
of paternity leave taken by the employee's spouse in 
relation to the same child and, apart from paternity 
leave of up to one week at the time of confinement, 
shall not be taken concurrently with paternity leave. 

Subject to subclauses (6) and (9) hereof, the pe- 
riod of maternity leave shall be unbroken and shall, 
immediately following confinement, include a pe- 
riod of up to six weeks compulsory leave. 

The employee must have had at least twelve 
months continuous service with that employer im- 
mediately preceding the date upon which she pro- 
ceeds on such leave. 

(4) At the time specified in subclause (5) the employee 
must produce to her employer: 

(a) a certificate from a registered medical practi- 
tioner stating that she is pregnant and the ex- 
pected date of confinement; 

(b) a statutory declaration stating particulars of 
any period of paternity leave sought or taken 
by her spouse and that for the period of ma- 
ternity leave she will not engage in any con- 
duct inconsistent with her contract of 
employment. 

(5) Notice Requirements 
(a) An employee shall, not less than ten weeks 

prior to the presumed date of confinement, 
produce to her employer the certificate referred 
to in paragraph (a) of subclause (1) above. 

(b) An employee shall give not less than four 
weeks notice in writing to her employer of the 
date on which she proposes to commence 
maternity leave, stating the period of leave to 
be taken and shall, at the same time, produce 
to her employer the statutory declaration re- 
ferred to in paragraph (b) of subclause (4) 
hereof. 

(c) An employer, by not less than fourteen days 
notice in writing to the employee, may require 
her to commence maternity leave at any time 
within the six weeks immediately prior to her 
presumed date of confinement. 

(d) An employee shall not be in breach of this 
appendix as a consequence of failure to give 
the stipulated period of notice in accordance 
with paragraph (b) hereof if such failure is 
occasioned by the confinement occurring ear- 
lier than the presumed date. 

(6) Transfer to a Safe Job 
Where, in the opinion of a registered medical prac- 

titioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
employee make it inadvisable for the employee to 
continue at her present work, the employee shall, if 
the employer deems it practicable, be transferred to 
a safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certi- 
fied necessary by a registered medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (10), (11), (12) and (13) 
hereof. 

(7) Variation of Period of Maternity Leave. 
(a) Provided the maximum period of maternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of maternity leave may be 
lengthened once by the employee giv- 
ing not less than fourteen days notice 
in writing stating the period by which 
the leave is to be lengthened 

(ii) the period may be further lengthened 
by agreement between the employer and 
the employee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than fourteen days 
notice in writing stating the period by which 
the leave is to be shortened. 

(8) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not com- 

menced shall be canceUed when the pregnancy 
of an employee terminates other than by birth 
of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time nomi- 
nated by the employer, having regard to any 
medical advice produced by the employee, not 
exceeding four weeks from the date of notice 
in writing by the employee to the employer 
that she desires to resume work. 

(9) Special maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

(i) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then enti- 
tled and which is a registered medical 
practitioner certifies as necessary before 
her return to work 

(ii) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a registered medi- 
cal practitioner certifies as necessary 
before her return to work; or 

(b) Where an employee not then on maternity 
leave suffers iUness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a registered medical practitioner certifies 
as necessary before her return to work, pro- 
vided that the aggregate to paid sick leave, 
special maternity leave and maternity shall not 
exceed the period to which the employee is 
entitled under subclause (3) hereof. 

(c) For the purposes of subclauses (10), (11) and 
(12) hereof, maternity leave shall include spe- 
cial maternity leave. 

(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this appendix shall be entitled to the position 
which she held immediately before proceed- 
ing on such leave, or in the case of an em- 
ployee who was transferred to a safe job 
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pursuant to subclause (6) hereof, to the 
position she held immediately before such 
transfer. 

Where such position no longer exists but 
there are other positions available, which the 
employee is qualified for and is capable of per- 
forming, she shall be entitled to a position as 
nearly comparable in status and pay to that of 
her former position. 

(10) Maternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under this appendix, does not 
exceed the period to which the employee is 
entitled under subclause (3) hereof, an em- 
ployee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long serv- 

j ice leave) shall not be available to an employee 
i during her absence on maternity leave. 

(11) Effect of Maternity Leave on Employment 
Subject to this appendix, notwithstanding any 

award or other provision to the contrary, absence on 
maternity leave shall not break the continuity of serv- 
ice of an employee but shall not be taken into ac- 
count in calculating the period of service for any 
purpose of any relevant award or agreement. 

(12) Termination of Employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of the employer 
in relation to termination of employment are 
not hereby affected. 

(13) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be en- 
titled to the position which she held immedi- 
ately before proceeding on maternity leave or, 
in the case of an employee who was transferred 
to a safe job pursuant to subclause (6) hereof, 
to the position which she held immediately 
before such transfer or in relation to an em- 
ployee who has worked part-time during the 
pregnancy the position she held immediately 
before commencing such part-time work. 

(c) Where such position no longer exists but there 
are other positions available which the em- 
ployee is qualified for and is capable of per- 
forming, she shall be entitled to a position as 
nearly comparable in status and pay to that of 
her former position. 

(14) Replacement Employees 
(a) A replacement employee is an employee spe- 

cifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that per- 
son of the temporary nature of the employ- 
ment and of the rights of the employee who is 
being replaced. 

(c) Before the employer engages a person to re- 
place an employee temporarily promoted or 

transferred in order to replace an employee 
exercising her rights under this appendix, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer and 
of the rights of the employee who is being re- 
placed. 

(d) Nothing in this appendix shall be construed 
as requiring an employer to engage a replace- 
ment employee. 

B. MATERNITY LEAVE 
(1) Nature of Leave 

Nature of leave is unpaid leave. 
(2) Definitions 

For the purposes of this appendix. 
(a) "Employee" includes a part-time or seasonal 

employee but does not include an employee 
engaged upon casual work. 

(b) "Maternity leave" means leave of the type pro- 
vided by in Part (A) hereof (and includes spe- 
cial maternity leave) whether prescribed in 
award or otherwise. 

(c) "Child" means a child of the employee or the 
employee's spouse under the age of one year. 

(d) "Spouse" includes a de facto or a former 
spouse. 

(e) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and in- 
cludes: 

(i) any period of leave taken in accordance 
with this appendix; 

(ii) any period of part-time employment 
worked in accordance with this appen- 
dix; or 

(iii) any period of leave or absence author- 
ised by the employer or by the award. 

(3) Eligibility for Paternity Leave 
A male employee, under production to the em- 

ployer of a certificate required by subclause (5) shall 
be entitled to one or two periods of paternity leave, 
the total of which shall not exceed 52 weeks in the 
following circumstances: 

(a) an unbroken period of up to one week at the 
time of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks 
in order to be the primary care-giver of a child 
provided that such leave shall not extend be- 
yond the child's first birthday. This entitlement 
shall be reduced by any period of maternity 
leave taken by the employee's spouse and shall 
not be taken concurrently with that maternity 
leave. 

(4) Certification 
At the time specified in subclause (5) hereof the 

employee must produce to the employer: 
(a) a certificate from a registered medical practi- 

tioner which names his spouse, states that she 
is pregnant and the expected date of confine- 
ment or states the date on which the birth took 
place: 

(b) in relation to any period to be taken under 
paragraph (b) of subclause (3) hereof, a statu- 
tory declaration stating: 

(i) he will take that period of paternity leave 
to become the primary care-giver of a 
child; 

(ii) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(iii) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 



2780 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(5) Notice Requirements 
(a) The employee shall, not less than ten weeks 

prior to each proposed period of leave, give 
the employer notice in writing stating the dates 
on which he proposes to start and finish the 
period or periods of leave and produce the 
certificate and statutory declaration required 
in subclause (4) hereof. 

(b) The employee shall not be in breach of this 
subclause as a consequence of failure to give 
the notice required in paragraph (a) above if 
such failure is due to: 

(i) the birth occurring earlier than the ex- 
pected date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify the em- 
ployer of any change in the information pro- 
vided pursuant to subclause (4) hereof. 

(6) Variation of Period of Paternity Leave 
(a) Provided the maximum period of paternity 

leave does not exceed the period to which the 
employee is entitled under subclause (3): 

(i) the period of paternity leave provided 
by paragraph (b) of subclause (3) be 
lengthened once only by the employee 
giving not less than fourteen days no- 
tice in writing stating the period by 
which the leave is to be lengthened. 

(ii) the period may be further lengthened 
by agreement between the employer and 
the employee. 

(b) The period of paternity leave taken under para- 
graph (b) of subclause (3) may, with the con- 
sent of the employer, be shortened by the 
employee giving not less than fourteen days 
notice in writing stating the period by which 
the leave is to be shortened. 

(7) Cancellation of Paternity Leave 
Paternity leave, applied for under paragraph (b) 

of subclause (3) but not commenced, shall be can- 
celled when the pregnancy of the employee's spouse 
terminates other than by the birth of a living child. 

(8) Paternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of leave, including 

leave taken under this appendix, does not ex- 
ceed the period to which the employee is enti- 
tled under subclause (3), an employee may, in 
lieu of or in conjunction with paternity leave, 
take any annual leave or long service leave or 
any part thereof to which he is entitled. 

(b) Paid sick leave or other paid authorised award 
absence (excluding annual leave or long serv- 
ice leave) shall not be available to an employee 
during his absence on paternity leave. 

(9) Effect on Paternity Leave on Employment 
Subject to this appendix, notwithstanding any 

award or other provision to the contrary, absence on 
paternity leave shall not break the continuity of serv- 
ice of an employee but shall not be taken into ac- 
count in calculating the period of service for any 
purpose of any relevant award or agreement. 

(10) Termination of Employment 
(a) An employee on paternity leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of his ab- 
sence on paternity leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are not hereby affected. 

(11) Return to Work After paternity Leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of paternity 
leave provided by paragraph (b) of subclause 
(3) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) of subclause (11) 
hereof, shkll be entitled to the position which 
he held immediately before proceeding on 
paternity leave, or in relation to an employee 
who has worked part-time under this appen- 
dix to the position he held immediately be- 
fore commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee is 
qualified for and is capable of performing, he shall 
be entitled to a position as nearly comparable in sta- 
tus and pay to that of his former position. 

(12) Replacement Employees 
(a) A replacement employee is an employee spe- 

cifically engaged as a result of an employee 
proceeding on paternity leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that per- 
son of the temporary nature of the employ- 
ment and of the rights of the employee who is 
being replaced. 

(c) Before an employee engages a person to re- 
place an employee temporarily promoted or 
transferred in order to replace an employee 
exercising his rights under this appendix, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer and 
of the rights of the employee who is being re- 
placed. 

(d) Nothing in this appendix shall be construed 
as requiring the employer to engage a replace- 
ment employee. 

C. ADOPTION LEAVE 
(1) Nature of Leave 

Adoption leave is unpaid leave. 
(2) Definitions 

For the purposes of this appendix: 
(a) "Employee" includes a part-time or seasonal 

employee but does not include an employee 
engaged upon casual work. 

(b) "Child" means a person under the age of five 
years who is placed with the employee for the 
purposes of adoption, other than a child or 
stepchOd of the employee or of the spouse of 
the employee or a child who has previously 
lived continuously with the employee for a 
period of six months or more. 

(c) Relative adoption" occurs where a child as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous services" means service under an 

unbroken contract of employment and in- 
cludes: 

(i) any period of leave taken in accordance 
with this appendix; 

(ii) any period of part-time employment 
worked in accordance with this appen- 
dix; or 

(iii) any period of leave or absence author- 
ised by the employer or by the award. 
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(3) Eligibility 
An employee, upon production to the employer 

of the documentation required by subclause (5) 
hereof, shall be entitled to one or two periods of 
adoption leave, the total of which shall not exceed 
52 weeks, in the following circumstances. 

(a) an unbroken period of up to three weeks at 
| the time of the placement of the child; 
] (b) an unbroken period of up to 52 weeks from 
| the time of its placement in order to be the 
) primary care giver of the child. This leave shall 

not extend beyond one year after the place- 
ment of the child and shall not be taken con- 
currently with adoption leave taken by the 
employee's spouse in relation to the same 
child. 

1 The employee must have had at least twelve 
1 months continuous service with that employer im- 
| mediately preceding the date upon which he or she 
j proceeds upon such lease in either case. 

I (4) Certification 
Before taking adoption leave the employee must 

produce to the employer: 
(a) (i) a statement from an adoption agency or 

other appropriate body of the presumed 
date of placement of the child with the 
employee from adoption purposes; or 

(ii) a statement from the appropriate gov- 
ernment authority confirming that the 
employee is to have custody of the child 
pending application for an adoption or- 
der. 

(b) In relation to any period to be taken under 
subclause (3), a statutory declaration stating: 

(i) the employee is seeking adoption leave 
to become the primary care-giver of the 
child; 

(ii) particulars of any period of adoption 
leave sought or taken by the employ- 
ee's spouse; and 

(iii) for the period of adoption leave the 
employee will not engage in any con- 
duct inconsistent with his or her con- 
tract of employment. 

(5) Notice Requirements 
(a) Upon receiving notice of approval for adop- 

tion purposes, an employee shall notify the 
employer of such approval and within two 
months of such approval shall further notify 
the employer of the period or periods of adop- 
tion leave the employee purposes to take. In 
the case of a relative adoption the employee 
shall notify as aforesaid upon deciding to take 
a child into custody pending an application 
for an adoption order. 

(b) An employee who commences employment 
with the employer after the date of approval 
for adoption purposes shall notify die em- 
ployer thereof upon commencing employment 
and of the period or periods of adoption leave 
which the employee proposes to take. Provided 
that such employee shall not be entitled to 
adoption leave unless the employee has not 
less than twelve months continuous service 
with the employer immediately preceding the 
date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee 
is aware of the presumed date of placement of 
a child for adoption purposes but not later than 
fourteen days before such placement, give 
notice in writing to the employer of such date, 
and of the date of the commencement of any 
period or leave to be taken under paragraph 
(a) of subclause (3) hereof. 

(d) An employee shall, ten weeks before the pro- 
posed date of commencing any leave to be 
taken under paragraph (b) of subclause (3) 
hereof given notice in writing to the employer 
of the date of commencing leave and the pe- 
riod of leave to be taken. 

(e) An employee shall not be in breach of this 
appendix, as a consequence of failure to give 
the stipulated period of notice in accordance 
with paragraphs (c) and (d) hereof if such fail- 
ure is occasioned by the requirement of an 
adoption agency to accept earlier or later place- 
ment of a child, the death of the spouse or 
other compelling circumstances. 

(6) Variation of Period of Adoption Leave 
(a) Provided the maximum period of adoption 

leave does not exceed the period to which the 
employee is entitled under subclause (3) 
hereof: 

(i) the period of adoption leave taken un- 
der paragraph (b) of subclause (3) 
hereof may be lengthened once only by 
the employee giving not less than four- 
teen days notice in writing stating the 
period by which the leave is to be 
lengthened; 

(ii) the period may be further lengthened 
by agreement between the employer and 
the employment. 

(b) The period of adoption leave taken under para- 
graph (b) of subclause (3) hereof may, with 
the consent of the employer, be shortened by 
the employee giving not less than fourteen 
days notice in writing stating the period by 
which the leave is to be shortened. 

(7) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not com- 

menced, shall be cancelled should the place- 
ment of the child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption 
leave does not proceed or continue, the em- 
ployee shall notify the employer forthwith and 
the employer shall nominate a time not ex- 
ceeding four weeks from receipt of notifica- 
tion for the employee's resumption of work. 

(8) Special Leave 
The employer shall grant to any employer sho is 

seeking to adopt a child, such unpaid lave not ex- 
ceeding two days, as is required by the employee to 
attend any compulsory interviews or examinations 
as are necessary as part of the adoption procedure. 
Where paid leave is available to the employee the 
employer may require the employee to take such 
leave in lieu of special leave. 

(9) Adoption Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, includ- 

ing leave taken under this appendix, does not 
exceed the period to which the employee is 
entitled under subclause (3) hereof, an em- 
ployee may, in lieu of or in conjunction with 
the adoption leave, take any annual leave or 
long service leave or any part thereof to which 
he or she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long serv- 
ice leave), shall not be available to an em- 
ployee during the employee's absence on 
adoption leave. 

(10) Effect of Adoption Leave on Employment 
Subject to this appendix, notwithstanding any 

award or other provision to the contrary, absence or 
adoption leave shall not break the continuity of serv- 
ice of an employee but shall not be taken into ac- 
count in calculating the period of service for any 
purpose of any relevant award or agreement. 
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(11) Itermination of Employment 
(a) An employee on adoption leave may termi- 

nate the employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of the 
employee's application to adopt a child or 
absence on adoption leave, but otherwise the 
rights of an employer in relation to termina- 
tion of employment are hereby affected. 

(12) Return to Work After Adoption Leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of adoption 
leave provided by paragraph (b) of subclause 
(3) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the posi- 
tion held immediately before proceeding on 
such leave or, in relation to an employee who 
has worked part-time under this clause the 
position held immediately before commenc- 
ing such part-time work. 

(c) Where such position no longer exists but there 
are other positions available which the em- 
ployee is qualified for and is capable of per- 
forming, the employee shall be entitled to a 
position as nearly comparable in status and 
pay to that of the employee's former position. 

(13) Replacement Employees 
(a) A replacement employee is an employee spe- 

cifically engaged as a result of an employee 
proceeding on adoption leave. 

(b) Before an employer engages a replacement 
employee the employer shall inform that per- 
son of the temporary nature of the employ- 
ment and the rights of the employee who is 
being replaced. 

(c) Before an employer engages a person to re- 
place an employee temporarily promoted or 
transferred in order to replace an employee 
exercising rights under this appendix, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer and 
of the rights of the employee who is being re- 
placed. 

(d) Nothing in this subclause shall be construed 
as requiring the employer to engage a replace- 
ment employee. 

D. PART-TIME WORK 
(1) Definitions 

For the purposes of this appendix: 
(a) "Male employee" means an employed male 

who is caring for a child bom of his spouse or 
a child placed with the employee for adoption 
purposes. 

(b) "Female employee" means an employed fe- 
male who is pregnant or is caring for a child 
she has borne or a child who has teen placed 
with her for adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by 

a female or male employee immediately be- 
fore proceeding on leave or part-time employ- 
ment under this appendix whichever first 
occurs or, if such position no longer exists but 
there are other positions available for which 
the employee is qualified and the duties of 
which he or she is capable of performing a 
position as nearly comparable in status and 
pay to that of the position first mentioned in 
this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and in- 
cludes: 

(i) any period of leave taken in accordance 
with this appendix; 

(ii) any period of part-time employment 
worked in accordance with this appen- 
dix; 

(iii) any period of leave or absence author- 
ised by the employer or by the award. 

(2) Entitlement 
With the agreement of the employer: 

(a) A male employee may work part-time in one 
or more periods at any time from the date of 
birth of the child until its second birthday or, 
in relation to adoption, from the date of place- 
ment of the child until the second anniversary 
of the placement. 

(b) A female employee may work part-time in one 
or more periods while she is pregnant where 
part-time employment is, because of the preg- 
nancy, necessary or desirable. 

(c) A female employee may work part-time in one 
or more periods at any time from the seventh 
week after the date of birth of the child until 
its second birthday. 

(d) In relation to adoption a female employee may 
work part-time in one or more periods at any 
time from the date of the placement of the child 
until the second anniversary of that date. 

(3) Return to Former Position 
(a) An employee who has had at least twelve 

months continuous service with the employer 
immediately before commencing part-time 
employment after the birth or placement of a 
child has, at the expiration of the period, if 
there is more than one, the right to return to 
his or her former position. 

(b) Nothing in paragraph (b) of subclause (3) 
hereof shall prevent the employer from per- 
mitting the employee to return to his or her 
former position after a second or subsequent 
period of part-time employment. 

(4) Pro Rata Entitlements 
Subject to the provisions of this subclause and 

the matters agreed to in accordance with subclause 
(8) hereof, part-time employment shall be in accord- 
ance with the provisions of this award which shall 
apply pro rata. 

(5) Part-time Work Agreement 
(a) Before commencing a period of part-time 

employment under this appendix the employee 
and the employer shall agree: 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the 

employee, the days upon which they 
will be worked and commencing times 
for the work; 

(iii) upon the classification applying to the 
work to be performed; and 

(iv) upon the period of part-time employ- 
ment 

(b) The terms of this agreement be be varied by 
consent. 

(c) The terms of this agreement or any variation 
to it shall be reduced to writing and retained 
by the employer. A copy of the agreement and 
any variation to it shall be provided to the 
employee by the employer 

(d) Tne terms of this agreement shall apply to part- 
time employment. 
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(6) Termination of Employment 
(a) The employment of a part-time employee un- 

der this appendix, may be terminated in ac- 
cordance with the provisions of this award but 
may not be terminated by the employer be- 
cause the employee has exercised or proposes 
to exercise any rights arising under this ap- 
pendix or had enjoyed or proposes to enjoy 
any benefits arising under this clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated 
while working part-time under this appendix, 
or while working full-time after transferring 
from part-time under this appendix, shall be 
calculated by reference to the full-time rate of 
pay at the time of termination and by regard- 
ing all service as a full-time employment and 
all service as a part-time employee on a pro 
rata basis. 

(7) Extension of Hours of Work 

An employer may request, but not require, an em- 
ployee working part-time under this appendix to 
work outside or in excess of the employee's ordi- 
nary hours of duty provided for in accordance with 
subclause (8) hereof. 

(8) Nature of Part-time Work 

The work to be performed part-time need not be 
the work performed by the employee in his or her 
former position but shall be work otherwise per- 
formed under this award. 

(9) Inconsistent Award Provisions 

An employee may work part-time under this ap- 
pendix notwithstanding any other provision of this 
award which limits or restricts the circumstances in 
which part-time employment may be worked or the 
terms upon which it may be worked including pro- 
visions: 

(a) limiting the number of employees who may 
work part-time; 

(b) establishing quotas as to the ratio of part-time 
to full-time employees; 

(c) prescribing a minimum or maximum number 
of hours part-time employee may work; or 

(d) requiring consultation with, consent of or 
monitoring by a union; 

(e) and such provisions to not apply to part-time 
work under this appendix. 

(10) Replacement Employees 

(a) A replacement employee is an employee spe- 
cifically engaged as a result of an employee 
working part-time under this appendix. 

(b) A replacement employee may be employed 
part-time. Subject to this subclause, subclauses 
(5), (6), (7), (9) and (12) of this appendix ap- 
ply to die part-time employment of replace- 
ment employees. 

(c) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary na- 
ture of the employment and of the rights of 
the employee who is being replaced. 

(d) Unbroken services as a replacement employee 
shall be treated as continuous service for the 
purposes of paragraph (e) of subclause (1) 
hereof. 

(e) Nothing in this subclause shall be construed 
as requiring the employer to engage a replace- 

APPENDIX D 

KEY PERFORMANCE INDICATORS 
(1) The parties to this agreement are committed to the 

development of Key Performance Indicators, the purpose of 
which, is to: 

(a) Create an awareness of productivity within the or- 
ganisation by providing a focus on existing activi- 
ties. 

(b) Establish a profile of existing performance from 
which to plan for an improvement in performance. 

(c) Provide a tool for the ongoing continuation of the 
productivity improvement process as part of the SQP 
programme. 

(d) Provide an ongoing mechanism for the monitoring, 
analysis and evaluation of changes introduced. 

(e) Provide a fair and equitable way of measuring the 
contribution of employees to productivity improve- 
ment within Peters 

(2) Development of KPFs 
KPI's will be developed as part of the SQP programme. The 

SQP Consultative Committee will develop a matrix of KPI's 
from which specific KPI's will be selected to provide for the 
measurement of annual productivity payments. Further the 
SQP Consultative Committee will take the responsibility for 
the collecting of KPI data, the monitoring of KPI's and the 
review of the effectiveness of the KPI as requested. 

APPENDIX E 

EQUAL EMPLOYMENT OPPORTUNITY 

AFFIRMATIVE ACTION PROGRAMME 
The Peters and Brownes Group Equal Employment 

Opportunity and Affirmative Acton programme will operate 
on the principle of recruitment and promotion by merit. This 
will involve giving people in the workplace the opportunity 
to compete equally for jobs and to have equal access to training 
and promotion at all levels, limited only be their skills, 
experience and qualifications. 

(1) The Peters and Brownes Group is committed to an 
objective of equal opportunity in employment and affirmative 
action is the way to achieve it. 

(2) The principles of Equal Employment Opportunity and 
Affirmative Action (EEO) for Women will apply to all 
employment practices, including recruitment, promotion, 
acting, appointments, transfers, training, staff development, 
conditions of employment and termination of employment. 

(3) The Peters and Brownes Group is opposed to all forms 
of discrimination whether direct or indirect. Discrimination is 
taken by the Peters and Brownes Group to mean denying 
people equal treatment in employment on grounds which are 
not based on inherent job requirements. 

(4) The Peters and Brownes Group believes that the 
requirements for any job must be carefully defined so that 
people are not excluded from consideration or disadvantaged 
by die application of irrelevant criteria. 

(5) The Peters and Brownes Group is committed to taking 
positive steps by means of an Equal Employment Opportunity/ 
Affirmative Action programme to relieve the effects of possible 
past discrimination and to ensure that all current and future 
employees may have equal employment opportunities in 
keeping with the principle of appointment and advancement 
by merit. 

(6) The Peters and Brownes Group has appointed an Equal 
Employment Opportunity/Affirmative Action Officer to ensure 
the implementation of this policy and to design and co-ordinate 
an Equal Employment Opportunity/Affirmative Action 
programme. 

(7) The Peters and Brownes Group undertakes to inform all 
employees and in particular supervisory staff, of the Equal 
Employment Opportunity/Affirmative Action policy and the 
resources available to assist in its implementation. 

(8) The Peters and Brownes Group will monitor and evaluate 
the success of this programme on a regular basis and the 



(9) The Peters and Brownes Group stresses that it regards 
the issue of Equal Employment Opportunity/ Affirmative 
Action (EEO for Women) as an important procedure and 
expects all management and supervisory staff to be responsible 
for ensuring the successful implementation of this policy and 
of the Equal Employment Opportunity/Affirmative Action 
programme. 

(10) The Peters and Brownes Group will make every effort 
to resolve disputes and grievances related to Equal 
Employment Opportunity/Affirmative Action. 

(11) The Peters and Brownes Group believes that Equal 
Employment Opportunity/Affirmative Action (EEO for 
Women) can be achieved with the support and co-operation 
of management, unions and employees. 

APPENDIX F 
FLEXIBLE WORKING PROVISIONS—EMPLOYEES 
The list of employees below will be affected by the change 

to a Monday to Friday and the normal working week. 
The areas affected are: 

• Cheese manufacture 
• Cottage cheese manufacture 
• Filling and packing of cultured products, dairy des- 

serts, dips and creams. 
Employees 
G Cooper 
P Alexandrou 
V Galati 
A Cambrea 
A Musitano 
C Szeczuk 
L Maiolo 
P Hodge 
A Bertone 
F Giancono 
TLetto 
GLee 
M Leverington 
S Maiolo 
R Polumbo 
A Patane 
TStrano 
J Strano 
A Veduci 
S Zappia 
P Simpson 
M Pinzone 
A Dawson 

PIONEER CONCRETE PTY LTD (WA) BYFORD 
QUARRY (ENTERPRISE BARGAINING) 

AGREEMENT 1995 
No. AG 107 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pioneer Concrete (WA) Pty Ltd. 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
(No. AG 107 of 1995) 

Pioneer Concrete Pty Ltd (WA) Byford Quarry (Enterprise 
Bargaining) Agreement 1995. 

COMMISSIONER RE. SCOTT. 
18 August 1995. 

Order. 
HAVING heard Mr A C Tomlinson on behalf of the Applicant 
and Mr R Blewitt on behalf of the Respondent, now therefore. 

the Commission pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, and by consent, hereby 
orders— 

1. THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with 
effect on and from the 18th day of March 1994. 

2. THAT the Pioneer Concrete (WA) Pty Ltd Byford 
Quarry (Enterprise Bargaining) Agreement 1994 
(No. AG 15 of 1994) be hereby cancelled. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This industrial agreement shall be referred to as the Pioneer 
Concrete Pty Ltd (WA) Byford Quarry (Enterprise Bargaining) 
Agreement 1995. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Relationship to Parent Awards 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Wages 
8. Agreed Productivity Improvements 
9. Measuring Productivity Improvements 

10. Commitments 
11. Term of Agreement 
12. Dispute Resolution Procedure 
13. No Further Claims 
14. Not to be Used as a Precedent 
15. Signatories to the Agreement 

3.—SCOPE AND PARTIES TO THIS AGREEMENT 
(1) This agreement shall apply to and be binding on Pioneer 

Concrete (WA) Pty Ltd ("the company") and all the employees 
engaged in or in connection with the company's Byford quarry 
operations. 

(2) This agreement shall also be binding upon the following 
organisations of employees: 

(a) The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers; 

(b) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) The parties will oppose any applications by other parties 
to be joined to this agreement. 

4.—RELATIONSHIP TO PARENT AWARDS 
(1) This agreement shall be used and interpreted wholly in 

connection with the following awards: 
(a) Quarry Workers' Award, 1969 (No. 13 of 1968); 
(b) Transport Workers (General) Award No. 10 of 1961. 

(2) Where there is any inconsistency between this agreement 
and the award, this agreement shall prevail to the extent of 
any inconsistency. 

5.—SINGLE BARGAINING UNIT 
(1) In accordance with the State Wage Decision in January 

1992 (72 WAIG 191) the employees and the company have 
formed a single bargaining unit in respect to the Byford quarry 
operations. 

(2) The single bargaining unit will ensure that the framework 
of this enterprise agreement is adhered to by regularly 
conferring with management through the meeting of the 
consultative committee. 

(3) The single bargaining unit will assist in the 
implementation of measures that have been agreed to by the 
parties that are designed to improve the efficiency and 
productivity of the enterprise. 

6.—AIMS AND OBJECTIVES OF THE AGREEMENT 
(1) The purpose of entering into an enterprise bargaining 

agreement is to increase the productivity, efficiency and 
flexibility of the Byford quarry to ensure the company remains 
competitive within the quarrying industry. 
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(2) Hie company remains committed to the continual training 
of all quarry personnel so that their skills base can be enhanced, 
and to provide an environment in which these new skills can 
be utilised and recognised to the satisfaction of individual 
employees. 

(3) Furthermore, the company recognises the need to 
• improve occupational health and safety for all employees and 
is therefore committed to the development and implementation 
of health and safety initiatives. This agreement provides for 
the participation of all employees in these initiatives in order 
that the quarry will become a safer working environment. 

7.—WAGES 
(1) The wage rates to apply pursuant to this agreement are 

as follows: 

Award 

Transport "Workers 
(General) Award 
No. 10 of 1961 

Increase 
on Current 

5% Rate 
Increase 12 Months 

Current Upon After First 
Rate Ratification Increase 

Level S $ $ 
5 397.53 417.41 437.28 
4 412.23 432.84 453.45 
3 428.19 449.60 471.01 
2 438.38 460.30 482.22 
1 443.10 465.26 487.41 

Over 35 
tonne 433.34 

(2) The rates prescribed in this clause are inclusive of all 
industry and lea&ng hand allowances. 

(3) The increase prescribed in this clause shall operate with 
effect on and from the 18th day of March 1994. 

(1) Electronic Funds Transfer 
It is agreed that all wages for all employees will be paid by 

electronic funds transfer into the employee's nominated 
financial institution account. 

(2) Use of Staff Personnel 
(a) Staff personnel will be allowed to operate any plant 

or machinery for the purpose of optimising produc- 
tivity and efficiency. This will apply in situations of 
employee absenteeism or to relieve employees dur- 
ing rest periods and meal breaks. 

(b) It is not the intention of the company to reduce ordi- 
nary or overtime earnings for employees, however 
the parties acknowledge the importance of keeping 
plant and machinery working within the scope of 
operating hours. 

(3) Immediate Starts 
(a) The employees will ensure that they are on their 

machines or at their place of work by their desig- 
nated start times. 

(b) The company may require one employee to start work 
half an hour earlier to ensure the preparation of ma- 
chines and plant for a prompt start. 

(4) Staggered Rest Periods 
Meal breaks may be staggered to ensure the continued use 

of plant and machinery. No employee will be required to 
commence a meal break before 11.30am or after 1.00pm. 

(5) Annual Leave 
All employees will reduce their accrued/pro rata annual leave 

to 10 days or less by each anniversary date of this agreement. 
This shall mean that no employee may have a total entitlement 
of accrued/pro rata annual leave of more than six weeks. 

(6) Absence Through Sickness 

(c) Normal award provisions will apply in that any em- 
ployee will be required to produce a doctor's certifi- 
cate after having had two days off in the 12 month 
period without producing a certificate. Genuine sick- 
ness (e.g. broken arm) will not be included in the 
annual target of seven days. 

(7) Occupational Health and Safety 
The parties to this agreement recognise the need to improve 

the occupational health and safety of die workplace by reducing 
lost time injuries as zero per year through the implementation 
of health and safety improvement programmes. 

9.—MEASURING PRODUCTIVITY IMPROVEMENTS 
The parties to this agreement are committed to improving 

productivity over the Iffe of this agreement from a current rate 
of 13 tonnes per man hour to 14. 

This will be achieved through the successful implementation 
of Clause 8.—Agreed Productivity Improvements of this 
agreement. 

10.—COMMITMENTS 
The company recognises that employee contribution is 

essential to improved performance and therefore accepts those 
commitments by employees to work towards agreed targets as 
sincere and in die overall interest of increasing productivity 
and efficiency for the collective benefit of the company and 
its work force. 

Furthermore, the company maintains a commitment to multi- 
skilling and training so that employees can improve their skills 
base, develop a career within the mining industry and have 
greater job satisfaction. 

All employees will agree to carry out any tasks which may- 
or may not involve the use of tools, plant and equipment, within 

11.—TERM OF AGREEMENT 
This agreement shall remain in force to the date of 31 

December 1996 

12.—DISPUTE RESOLUTION PROCEDURE 
The following procedure for settling disputes and grievances 

will be followed by the parties at Byford quarry: 
(1) The matter shall first be discussed by the employee 

or shop steward with his/her foreman or supervisor. 
(2) If not setded, the matter shall be discussed between 

the accredited union representative and the other 
appropriate officer of the company. 

(3) If not settled, the entire dispute shall be documented 
and then further discussions between the union sec- 
retary or other appropriate official of the union, and 
the appropriate representative of the company shall 
occur. 

(4) If the matter is still not settled it shall be submitted 
to the Western Australian Industrial Relations Com- 
mission. 

(5) Throughout the above procedures work shall con- 
tinue normally, on the understanding that there is to 
be no other action, including strikes, work bans, nor 
variations to work practices. 

(6) It is understood that reasonable time be given for 
each of stages (1) to (4) to be finalised. 

13.—NO FURTHER CLAIMS 
It is a condition of this agreement that the parties will not 

seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage Case 
Principles. 

i 
i 
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ployees commit to achieving this target Pioneer Concrete (WA) Pty Ltd or not. 



15.—SIGNATORIES TO THE AGREEMENT 
Peter Hoean 
On behalf of Pioneer Concrete (WA) Pty Ltd 
fsienedl 

On behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
Jim McGiveron 
On behalf of the Transport Workers' Union of 
Australia, Industrial Union of Workers, 
Western Australian Branch 

PWD CONSTRUCTION PTY LTD BRICKLAYING 
INDUSTRIAL AGREEMENT 

No. AG 126 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
PWD Construction Pty Ltd. 

(No. AG 126 of 1995) 
PWD Construction Pty Ltd Bricklaying Industrial 

Agreement. 
COMMISSIONER P E SCOTT. 

7 September 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby 
orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 1st day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—Title 

This Agreement will be known as the PWD Construction 
Pty Ltd Bricklaying Industrial Agreement. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Ratification 

Appendix A 
3.—Area and Parties Bound 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and PWD Construction 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—Application 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 

covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—Duration 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 13.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—Dispute Settlement Procedure 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—Single Enterprise 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—Relationship with Awards 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—Wage Increase 
(1) This Agreement provides for increases in the hourly rate 

resulting in die wage rates in Appendix A of this Agreement. 
(2) In addition to the hourly rate prescribed by Appendix A, 

an allowance of $4-00 per hour worked will be paid. 
This allowance will be paid in lieu of all special rates in 

Clause 9.—Special Rates and Provisions of the Award and 
any site allowance, structural allowance or productivity 
allowance that may be applicable to a particular site. 

Provided that employees will be paid the rates and 
allowances contained in this Agreement, or, the rates and 
allowances applicable to that site, whichever is the greater. 

11.—Industry Standards 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—Clothing and Footwear 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 21 October. (One issued per 
year). 

The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—^Ratification 
The signatures that follow testify to the fact that this 

Agreement shaU come into effect from the first pay period on 
or after the 1st day of August 1995. 

(Sgd.) (Sgd.) 
State Secretary on behalf of the Company 
on behalf of the Uniion 

Dated this 4th day of August 1995. 



APPENDIX A 
Date of 1 August 1 February 1 August 1 February 

Ratification 1995 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.30 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $12.84 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.50 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $13.82 $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.51 $13.97 $14.43 $14.89 $15.35 
Signwriter $13.79 $14.26 $14.73 $15.20 $15.68 

THE READYMK (MANDUMAH AND GOSNELLS) 
TRANSPORT, (ENTERPRISE BARGAINING) 

AGREEMENT 1995 
No. AG 143 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CSR Limited Trading As The Readymix Group 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch. 
No. AG 143 of 1995. 

The Readymix (Mandurah and Gosnells) Transport, 
(Enterprise Bargaining) Agreement 1995. 

COMMISSIONER P. E. SCOTT. 
5 October 1995. 

Order. 
•HAVING heard Mr J Uphill on behalf of the Applicant and 
Mr A Waddell on behalf of the Respondent, now therefore the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby or- 
ders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect from 
the beginning of the first pay period commencing on or 
after the 7th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement shall be known as The Readymix (Mandurah 

and Gosnells) Transport, (Enterprise Bargaining) Agreement 
1995. 

2.—ARRANGEMENT 
Clause Subject Matter 

1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of Agreement 
5. Relationship to Parent Awards and Agreements 
6. Productivity Improvements—General 
7. Measures to Increase Productivity, Efficiency and 

Flexibility 
8. Wages 
9. Commitments 

10. Renewal of Agreement 
11. Signatories to this Agreement 

3.—APPLICATION AND PARTIES TO THIS 
AGREEMENT 

This Agreement shall apply to and be binding on CSR Lim- 
ited T/A The Readymix Group (the Company), the organisa- 
tions of employees set out below and all persons employed by 
the Company in or in connection with transport operations in 
the Perth metropolitan area, Western Australia, who are mem- 
bers of or persons eligible to be members of the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

This Agreement replaces the Readymix Gosnells Transport, 
Sand and Limestone Enterprise Bargaining/Consent Agree- 
ment 1994 ("the previous agreement"). 

4.—DATE AND DURATION OF AGREEMENT 
This Agreement shall operate on and from the 7 th day of 

April 1995 and shall remain in force for a period of twelve 
months. 

5.—RELATIONSHIP TO PARENT AWARDS AND 
AGREEMENTS 

(1) This Agreement shall be read and interpreted wholly in 
conjunction with— 

Transport Workers (General) Award No. 10 of 1961. 
(2) Where there is any inconsistency between this Agree- 

ment and subclause (1) of this clause, this Agreement shall 
prevail to the extent of all the inconsistencies. 

6.—PRODUCTIVITY IMPROVEMENTS—GENERAL 
(1) The Company has developed a broad framework to fa- 

cilitate ongoing business improvement based on strategic plan- 
ning and total quality management (TQM) principles. This 
framework is captured in the "Metropolitan Raw Materials 
Vision in 1995"— 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 
are those for whom we work and those who work 
with us. 

(b) Where every person knows his/her customers, un- 
derstands their needs and seeks ways to meet and 
better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a sup- 
port role. 

(d) Where employees and management work as a team, 
knowing in the long term it is in their mutual best 
interests. 

(e) Where all employees pursue training and education 
that results in "doing the job right the first time". 

(f) Where scoreboards are visible around the division 
measuring key drivers and things that are important 
to our customers. Believing in that "if we can't meas- 
ure it, we're not managing it". 

(g) Where we all know and understand what drives qual- 
ity in each key process and all the important work is 
focussed on improving these processes. 

(h) With products of such unquestioned quality that cus- 
tomers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is in- 
volvement of all employees in developing and implementing 
improved practices. Although these processes of involvement 
will continue to evolve, a number of major initiatives have 
been undertaken to best equip the employees to effectively 
participate in the continuous improvement process. These in- 
clude— 

(a) Provision of adequate resources and training. 
(b) Extensive utilisation of teams to improve workplace 

environment, productivity and safety. 
(c) Achieving continuous production when resources are 

allocated to team problem solving, data analysis, 
training and communication. 

In this regard employees agree to carry out a much 
broader range of duties using their skills and com- 
petence to the fullest extent, subject to employees 
being fully trained and the duties safe, legal and 
within their skills and competence to perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of opportunities for improve- 
ments (OFFs). 

7.—MEASURES TO INCREASE PRODUCTIVITY, 
EFFICIENCY AND FLEXIBILITY 

Key areas in transport operations have been identified as 
measures designed to effect real and demonstrable gains in 
productivity, efficiency and flexibility. 



These areas have been assembled in the following matrix 
and weighted by factors reflecting their impact on overall com- 
pany performance. Current situations are known and entered 
at level three while achievable targets have been set at level 
ten. The system will work by reviewing results monthly to 
determine at what level each of the key areas are performing. 
For each of the areas being measured an actual performance 
number is entered into the "score" box. 

This number is multiplied by the given weighted value to 
give a gross value. The gross values are then added together 
to form an index number. 

The intent is to raise the overall index from the current situ- 
ation of 300 points to a maximum of 1000 points. 

Data collection will focus on the above items but will not be 
confined to these areas. As the process develops further criti- 
cal information may surface which can be linked to an ex- 
pected follow-on agreement. 

The specific activities or solutions necessary to achieve the 
targets for each area will be identified, designed and imple- 
mented through the structured team base problem solving proc- 
ess. These activities or solutions will involve— 

° changes to work procedures incorporating current 
or improved levels of co-operation; and 

0 the understanding of transport, capability and de- 
veloping planned improvements in all facets of the 
process to improve productivity in line with quality 
products and services. 

As part of the commitment to operational flexibility and the 
allocation of additional work to full time employees, employ- 
ees acknowledge that it may not be feasible for the Company 
to give one weeks notice of any changes to shift work rosters 
as required by Clause 33.—Shift Work of the Transport Work- 
ers (General) Award No. 10 of 1961. Accordingly employees 
accept that no penalty payments will be paid when less than a 
weeks' notice is given of changes to the shift work roster pro- 
vided that this arrangement will only apply to boat loading 
and unloading contracts. 

EBA INDEX CHART 1995 
966-1000 4.50% 
926-965 4.25% 
888-925 4.00% 
848-887 3.75% 
810-847 3.50% 
770-809 3.25% 
732-769 3.00% 
692-731 2.75% 
654-691 2.50% 
614-653 2.25% 
576-613 2.00% 
536-575 1.75% 
498-535 1.50% 
458-497 1.25% 
418-457 1.00% 
380-417 0.75% 
340-379 0.50% 
301-339 0.25% 
000-300 0.00% 

TRANSPORT EBA TYRE WEAR 
Single Twin Drives Drives 
Steer Steer New Recap 

10 64000 79500 94300 65000 
9 63000 78000 92300 630)0 
8 62000 7650) 90300 61000 
7 61000 75000 88300 59000 
6 60000 73500 86300 57000 
5 59000 72000 84300 550)0 
4 580)0 70500 82300 53000 
3 (where we are now) 57000 69000 80300 51000 
2 5600) 67500 78300 49000 
1 55000 66000 76300 47000 
0 54000 64500 74300 45000 

(All weighted equally) 

TRANSPORT, LOADING TIMES (MINUTES) 
Postans Flynn Drive Jandakot 

10 9 9 12.4 
9 9.5 9.5 13.2 
8 10 10 14 
7 11 10.5 14.8 
6 12 11 15.6 
5 13 11.5 16.4 
4 14 12 17.2 
3 (where we are now) 15 12.5 18 
2 16 13 18.8 
1 17 13.5 19.6 
0 18 14 20.4 

(All weighted equally) 

TRANSPORT, EBA SAFETY PERFORMANCE 
INDEX NUMBER OF ACCIDENTS 
10 6 
9 7 
8 8 
7 9 
6 10 
5 11 
4 12 
3 (where we are now) 13 
2 14 
1 15 
0 16 

TRANSPORT EBA TEAM SAFETY 
Action Hazard S.I.T. 
Plans Inspections Meetings 
100% 6 6 
97% 
94% 5 
91% 4 5 
88% 
85% 3 
82% 2 
79% 1 4 
76% 3 
73% 2 
70% 0 1 

10 
9 
8 
7 
6 
5 
4 
3 (where we are now) 
2 
1 
0 

TRANSPORT EBA ON BOARD COMPUTERS TRANSPORT EBA CUSTOMER FOCUS 
Braking %Rev Ranges %Idling Time Late Wearing Work Truck 

HRS/Violation To Driving To Total Time Starts Uniforms Instructions Complian 
10 5.00 98% 22% 10 0 0 100% 100% 
9 4.95 97% 23% 9 3 2 95% 95% 
8 4.90 96% 24% 8 6 4 90% 90% 
7 4.85 95% 25% 7 9 6 85% 85% 
6 4.80 94% 26% 6 12 8 80% 80% 
5 4.75 93% 27% 5 15 10 75% 75% 
4 4.70 92% 28% 4 18 12 70% 70% 
3(yihzm we are now)4.65 91% 29% 3(where we are now) 21 14 65% 65% 
2 4.60 90% 30% 2 24 16 60% 60% 
1 4.55 89% 31% 1 27 18 55% 55% 
0 4.50 88% 32% 0 30 20 50% 50% 



8.—WAGES 
(1) The following wage increases are payable on the basis 

that all employees covered in this agreement continue to fully 
participate in and fully support the continuous improvement 
programmes as outlined in Clauses 6—^Productivity Improve- 
ments—General and 7.—^Measures to Increase Productivity, 
Efficiency and Flexibility. 

(2) Subject to subclause (1) of this clause the following wage 
rate increases shall be payable— 

(a) A 6% increase in addition to the rates payable pur- 
suant to the Transport Workers (General) Award No. 
10 of 1961 as at 1 July 1995, effective from date of 
ratification. 

(b) The wage increase specified in paragraph (a) of this 
subclause shall be payable to all items under Clauses 
7.—Wages and 7A.—-Supplementary Payments and 

Safety Net Adjustments of the Transport Workers 
(General) Award No. 10 of 1961. 

(c) Further pay adjustments will be made after six and 
twelve months when the average of the two preced- 
ing months will be reviewed in line with the matrix 
shown in subclause (4) of this clause. The basis for 
adjustment will be as per the matrix contained in 
that clause. As a result of the previous agreement— 
1.3% is currently being paid with employees having 
the opportunity, as a result of this agreement to ob- 
tain an increase of up to 4.5%. 

(3) In order to provide an equitable distribution of the ben- 
efits of this agreement, the 20% casual loading applicable to 
casual employees shall be calculated on the award rate of pay 
and not the total rate inclusive of the increase arising from 
this Agreement. 

Customer Focus 
Wearing Work Late 
Uniforms Instructions Starts 

EBA MATRIX 
Team Safety On-Time Delivery Productivity Indicators 

Thick Action Hazard S.I.T. "Ravel Tipping Driver lyres Loading Safety Performance 
Compiiance Plan Inspections Meeting Time Time Performance Times (6 Months) Critena 

Refer Refer See See See 
Clause? Clause? Attached Table Attached Attached 

Table Table 
0 100% 0 100% 100% 6 6 6 10 
2 95% 3 95% 97% 7 9 
4 90% 6 90% 94% 5 8 8 
6 85% 9 85% 91% 4 5 9 7 
8 80% 12 80% 88% 10 6 
10 75% 15 75% 85% 3 11 5 
12 70% 18 70% 82% 2 12 4 
14 65% 21 65% 79% 1 4 13 3 
16 60% 24 60% 76% 3 14 2 
18 55% 27 55% 73% 2 15 1 
20 50% 30 50% 70% 0 1 16 0 

Score 
3 8 3 5 7 13 7 5 5 16 6 7 15 Weighted Value 

Gross Value 

9.—COMMITMENTS 
(1) The parties agree there shall be no further increase in 

wages for die lift of this agreement except in accordance with 
state wage decisions. 

(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements or 
benefits in any other plant or enterprise. 

(3) This agreement shall not operate as to cause an employee 
to suffer a reduction in ordinary time earnings, or departures 
from the standards of the Western Australian Industrial Rela- 
tions Commission in regard to hours of work, annual leave 
with pay or long service leave with pay. 

10.—RENEWAL OF AGREEMENT 
(1) The parties will review the contents of this agreement 

on an ongoing basis including an assessment of the achieve- 
ment towards targets and the continuous improvement pro- 
grammes outlined in Clauses 6.—Productivity 
Improvements—General and 7.—^Measures to Increase Pro- 
ductivity, Efficiency and Flexibility of this Agreement. 

(2) Such areview will be based on aminimum of six months' 
data collection and is expected to result in the renegotiation, 
renewal or replacement of this agreement, effective from 7 
October 1995. 

(3) If a follow on agreement is not reached on that date and 
productivity gains have been achieved and sustained, wage 
increases obtained will continue until the follow on agree- 
ment has been ratified. 

11.—SIGNATORIES TO THIS AGREEMENT 
We, the undersigned, agree with the terms and conditions 

contained herein, and will comply with those terms and con- 
ditions. 

(Sgd.) CSR Limited T/as The Readymix Group 
(Sgd.) Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch 

TUBEMAKERS KWWANA PIPE PLANT JOINT 
ENTERPRISE DEVELOPMENT AGREEMENT 

No. AG 139 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Tubemakers of Australia Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 139 of 1995. 

COMMISSIONER R.H. GIFFORD. 
18 September 1995. 

Order. 
REGISTRATION OF AN ENTERPRISE 

BARGAINING AGREEMENT 
No. AG 139 of 1995. 

HAVING heard Ms M. Marchese on behalf of the Applicant 
and Mr J. Fiala on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the Indus- 
trial Relations Act, 1979 hereby orders— 

(1) THAT the schedule titled the Tubemakers Kwinana 
Pipe Plant Joint Enterprise Development Agreement, 
No. AG 139 of 1995, which was executed by the 
parties on 3 August 1995, be registered as an Indus- 
trial Agreement; and 

(2) THAT such schedule, which is private to the parties, 
be sealed on the Commission's file and be available 
for perusal only with the permission of the Commis- 
sion and the parties. 

(Sgd.) R.H. GIFFORD, 
fL.Sl Commissioner. 
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WESTRAC EQUIPMENT (SERVICE DEPARTMENT) 
ENTERPRISE BARGAINING AGREEMENT 1995 

No. AG 123 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and Another 

and 
WesTrac Equipment Pty Ltd. 

No. AG 123 of 1995. 
WesTrac Equipment (Service Department) Enterprise 

Bargaining Agreement 1995. 
COMMISSIONER G.L. FIELDING. 

26 September 1995. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 123 of 1995. 
HAVING heard Mr G.C. Sturman on behalf of the Applicant 
Unions and there being no appearance on behalf of the Com- 
pany, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the WesTrac Equipment (Service Department) 
Enterprise Bargaining Agreement 1995, set out in the 
Schedule hereto, be registered as an Industrial Agreement 
on and from this day. 

(Sgd.) G.L. FIELDING, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement shall be known as the "WesTrac Equipment 

(Service Department) Enterprise B argaining Agreement 1995'. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Parties to the Agreement and Incidence 
4. State Wage Principles 
5. Date of Operation and Term 
6. Relationship to Other Awards 
7. Structural Efficiency Principle 
8. Measures to achieve Productivity and Efficiency 
9. Wages 

10. Location Classifications 
11. Standard Hours, Extended Hours and Overtime 
12. Shift Allowance 
13. Leave Loading 
14. Taking of Annual Leave and Time Off in Lieu of 

Overtime Payment 
15. Long Service leave 
16. Exceptional Hours Leave 
17. Dispute Settlement 
18. Single Bargaining Unit 

Signatories 

3.—PARTIES TO THE AGREEMENT AND INCIDENCE 
The parties to this Agreement are WesTrac Equipment Pty 

Ltd ("the Company"), the Metals and Engineering Workers 
Union—Western Australian Branch and the Australian Elec- 
trical, Electronics, Foundry and Engineering Union (Western 
Australian Branch) ("the Unions"). 

This Agreement shall apply to the Company's wages em- 
ployees in the Service Department in the Perth metropolitan 
area and Regional Branches employed in classifications con- 
tained in the Awards referred to in Clause 6.—Relationship to 
Other Awards. 

4.—STATE WAGE PRINCIPLES 
(1) The parties accept that they are bound by the terms of 

this Agreement throughout its duration and they will oppose 
any application by other parties to be joined to this Enterprise 
Bargaining Agreement. 

(2) It is condition of this Agreement that there will not be 
any extra claims made for the life of this Agreement, except 
when consistent with a National Wage Case Decision endorsed 
by the Western Australian Industrial Relations Commission. 

(3) The terms of this Agreement shall not be used as a prec- 
edent to obtain simOar arrangements or benefits in another 
enterprise. 

(4) The parties intend to meet the terms of this Agreement 
notwithstanding the provisions of any other award by which 
they are covered, provided that implementation of the Agree- 
ment shall not cause an employee to suffer a reduction in or- 
dinary time earnings or in Western Australian Industrial 
Relations Commission standards for hours of work, annual 
leave with pay or long service leave with pay. 

(5) The majority of employees affected by the changes pro- 
posed in the Agreement genuinely agree to those changes. 

5.—DATE OF OPERATION AND TERM 
(1) This Agreement shall operate from the beginning of the 

first pay period commencing after 1st July, 1995 and shall 
operate for a period of 18 months. 

(2) The parties stipulate that their commitment to this Agree- 
ment precludes the availability of variation or cancellation 
during its term. 

6.—RELATIONSHIP TO OTHER AWARDS 
Except as provided for by this Agreement, the general terms 

and conditions of employment shall be as prescribed by Part 
1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 and the Electrical Contracting Industry Award, R 
22 of 1978, both as amended at the operative date of this Agree- 
ment. This Agreement shall be interpreted in conjunction with 
those Awards. 

7.—STRUCTURAL EFFICIENCY PRINCIPLE 
The parties agree that aspects of the structural efficiency 

principle are ongoing and will continue to form part of the 
Workplace Reform Process. 

8.—MEASURES TO ACHIEVE PRODUCTIVITY AND 
EFFICIENCY 

The parties agree to work together on the following initia- 
tives: 

(1) Establishment of semi-autonomous business units 
within the Service Department (including Branch 
Operations) focused on the achievement of individual 
business unit targets. 

(2) Joint Supervisor and Shop Floor Team Meetings to 
facilitate joint problem solving necessary for achieve- 
ment of business unit targets and efficiency. 

(3) Further the availability of technical training both on 
the job and off the job as appropriate. 

(4) Enhancement of skills to provide increased career 
development opportunities. Skills enhancement to 
include technical, supervisory and management as 
identified through formalised appraisals. 

(5) Introduce and train staff in the use of appropriate 
technology to improve efficiency of communications 
and administrative procedures. 

(6) Implementation costs/savings arising from shop floor 
initiatives implemented to bp documented for future 
reference. 

9.—WAGES 
The wage increase payable under this Agreement are as fol- 

lows, subject to ratification by the Western Australian Indus- 
trial Relations Commission: 

(1) An increase of 4% from the first pay period com- 
mencing after 1st July, 1995. 

(2) A further increase of 3% from the first pay period 
commencing after 1st January, 1996. 

(3) A further increase of 3% from the first pay period 
commencing after 1st July, 1996. 



10.—LOCATION CLASSIFICATIONS 
Under the Agreement, work locations will be classified as 

follows: 
Classification A: Metropolitan locations excluding Ab- 

emethy Road Depot. 
Classification B: Regional Branch locations and Aber- 

nethy Road. 

11.—STANDARDS HOURS, EXTENDED HOURS AND 
OVERTIME 

(1) Classification A Locations 
Employees permanently stationed at a Classification A lo- 

cation will work ordinary hours of 38 per week, Monday to 
Thursday being eight hours, Friday being six hours, for all 
shifts. 

(2) Classification B Locations 
For employees permanently stationed at a Classification B 

location, die Company shall offer and the employees shall work 
two hours of overtime per week, in order to meet customer 
requirements, as follows: 

(a) Day/Afternoon Shift. The two hours of overtime shall 
be worked on Friday afternoons, i.e., there will be 
five equal shifts of eight hours per day, Monday to 
Friday. 

(b) Shifts are to be consecutive with one half hour over- 
lap. 

The overtime so worked shall be compensated for in the 
following manner: 

(a) Payment shall be made at ordinary time for the two 
hours worked: Such payment shall be made for 52 
weeks per year; and 

(b) Five paid days off in lieu of payment for overtime so 
worked. These days off can be taken separately or in 
conjunction with annual leave, provided that these 
five days shall not attract, annual leave loading. 

(c) Overtime worked after the completion of ordinary 
hours on Friday shifts will be paid at the rate of dou- 

12. —SHIFT ALLOWANCE 
Normal shift conditions as per the Award will apply. 
Subject to effective implementation, employees who agree 

to work permanent afternoon shift shall be paid 25% more 
than the employee' ordinary rate of pay. 

Permanent afternoon shift to be defined as 13 weeks or more 
on continuous afternoon shift. 

13.—LEAVE LOADING 
(1) An annual leave loading equivalent to 17.5% of the rate 

payable for a 38 hour week shall be paid to each employee on 
his or her four weeks' annual leave entitlement. 

(2) For Classification B locations, this loading shall be av- 
eraged at the rate of 13.3%, over five weeks made up of each 
employee's four weeks annual leave and entitlement to five 
days time off in lieu, payable instead of overtime, in accord- 
ance with Clause 11, subclause (2) of this Agreement. 

14.—TAKING OF ANNUAL LEAVE AND TIME OFF IN 
LIEU OF OVERTIME PAYMENT 

The following subclauses (1) to (4) of this clause apply to 
the taking of periods of annual leave and the time off in Ueu of 
payment for overtime provided for in Clause 11, subclause 
(2) of this Agreement. 

(1) All applications for leave, whether for time off in 
lieu of payment for overtime or for annual leave, 
shall for administration purposes, be made and proc- 
essed in the same manner as for annual leave. 

(2) Leave shall be taken in periods of one day or more. 
(3) Leave shall be taken within 12 months of the date of 

accrual wherever possible. 
(4) Leave shall not in any event, accrue for more than 

two years. Where accrued leave exceeds 10 weeks 
(400 hours), employees will be requested to take all 
or part of the accumulated leave. 

15.—LONG SERVICE LEAVE 
Effective from 1st July, 1995, pro-rata long service leave 

will apply after seven years completed, continuous years of 
service. 

Pro-rata long service leave can be taken before the full enti- 
tlement accrues. 

16.—EXCEPTIONAL HOURS LEAVE 
Where an employee works in excess of450 hours in any six 

week continuous period, the employee shall be entitled of up 
to one weeks leave without pay if so requested. This clause 
shall operate so as not to effect the employee's request for 
leave from other entitlements such as annual leave, long serv- 
ice leave, or days off in lieu of overtime. 

17.—DISPUTE SETTLEMENT 
(1) The dispute settling procedure prescribed in Clause 34.— 

Avoidance of Industrial Disputes in the Metal Trades (Gen- 
eral) Award 1966 No. 13 of 1965 shall be followed. 

(2) In the spirit of this Agreement, consultation on prob- 
lems shall be given the earliest priority by all parties. 

18.—SINGLE BARGAINING UNIT 
(1) This Enterprise Bargaining Agreement was negotiated 

by a single bargaining unit formed by the parties and repre- 
sentative of shopfloor and managerial employees of WesTrac 
Equipment Pty Ltd. 

SIGNATORIES 
SIGNED F. JOHNSON 
FRANKJOHNSON 
GENERAL MANAGER 
WESTRAC EQUIPMENT PTY LTD 
DATE:  

SIGNED J. SHARP-COLLETT 
J. SHARP-COLLETT 
SECRETARY 
METALS AND ENGINEERING WORKERS UNION- 
WESTERN AUSTRALIAN BRANCH 
DATE: 27/07/95 

SIGNED W. GAME 
BILL GAME 
SECRETARY 
AUSTRALIAN ELECTRICAL, ELECTRONICS, FOUN- 
DRY AND ENGINEERING UNION (WESTERN AUS- 
TRALIAN BRANCH) 
DATE: 18/07/95 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 

and 

Hon Minister for Police. 

No. 794 of 1995. 
Aboriginal Police Aides Award No. 31 of 1979. 

CHIEF COMMISSIONER W.S. COLEMAN. 
2 August 1995. 

Order. 
HAVING heard Mr. S. Smith on behalf of the Applicant and 
Mr D. Ferguson on behalf of the Respondent and by consent. 



the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 

THAT the Aboriginal Police Aides Award No. 31 of 
1979 be varied in accordance with the following Sched- 
ule and that such variation shall have effect commencing 
on and from the 1st day of July 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

Schedule. 
1. Clause 9—Travelling Allowances 
Schedule of Travelling Allowances—Delete this schedule 

and insert in lieu thereof the following: 

ITEM DAILY 
RATE 

$ 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 

1 WA—South of 26 degrees South Latitude 7.20 
2 WA—North of 26 degrees South Latitude 9.00 
3 Interstate 9.00 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT A HOTEL, MOTEL OR ROADHOUSE 

WA—Metropolitan 
Locality South of 26 degrees South 

Latitude 
Locality North of 26 degrees South 

Latitude 
Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
South Hedland 
Tom Rice 
Turkey Creek 
Wickham 
Wyndham 
Interstate—Capital Cities 
—Sydney 
—Melbourne 
— Others 

144.85 

182.00 
119.90 
130.90 
128.00 
120.05 
130.65 
151.40 
88.15 

150.15 
186.10 
153.60 
116.15 
185.15 
86.65 

147.15 
105.65 
159.70 
149.50 
103.20 
75.15 

158.65 
149.50 
150.40 
81.65 

129.15 
118.15 

167.05 
155.40 
147.80 

8 Interstate—Other than Capital Cities 103.05 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL, MOTEL OR ROAD- 
HOUSE 

9 WA—South of 26 degrees South Latitude 50.70 
10 WA—North of 26 degrees South Latitude 58.50 
11 Interstate 58.50 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR 
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED 
12 WA—South of 26 degrees South Latitude 

Breakfast 9.80 
Lunch 9.80 
Dinner 24.00 
Supper 14.55 

13 WA—North of 26 degrees South Latitude 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 
Supper 16.45 

14 Interstate 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 

MIDDAY MEAL 
15 Rate per meal 4.25 
16 Maximum reimbursement per pay period 23.10 
DEDUCTION FOR NORMAL LIVING EXPENSES 
17 Each Adult 17.60 
18 Each Child 3.00 
ACCELERATED DEPRECIATION AND EXTRA WEAR 
AND TEAR ON FURNITURE AND EFFECTS 
19 Accelerated Depreciation 477.00 
20 Value of Goods 2,854.00 

2. Clause 10—^Relieving Allowances 
Schedule of Relieving Allowances—Delete this sched- 

ule and insert in lieu thereof the following: 
SCHEDULE OF RELIEVING ALLOWANCES 

(a) HOTEL/MOTEUROADHOUSE 
RATE PER DAY 
(0 (ii) 
WA Locality 
Metro- South of 
politan 26 degrees 

South 
Latitude 

$ $ 

144.85 103.05 
First forty-nine days after 1 
arrival at new locality: 144.85 103.05 
Period of relief in excess 
of forty-nine days: 

(a) Employee with 2 
dependants 72.45 51.50 

(b) Employee without 3 
dependants 48.25 34.30 

(iii) Locality north of 26 degrees south latitude including Shark 
Bay: 
TOWN rrEM4 ITEMS ITEMe 

Hrst49 Period of Relief in 
days after excess of 49 days 
amvalat 
new 
locality 

Employee 
with 
Depen- 
dant 

Employee 
without 
Depen- 
dant 

$ $ $ 
Broome 182.00 91.00 60.60 
Carnarvon 119.90 59.95 39.95 
Dampier 130.90 65.45 43.60 
Derby 128.00 64.00 42.60 
Eucla 120.05 60.00 40.00 
Exmouth 130.65 65.30 43.50 
Fitzroy Crossing 151.40 75.70 50.40 
Gascoyne Junction 88.15 44.05 29.35 
Halls Creek 150.15 75.05 50.00 
Karratha 186.10 93.05 62.00 



TOWN rrEM4 ITEMS ITEM 6 
Krst49 Period of Relief in 
days after excess of 49 days 
arrival at 
new 
locality 

Employee Employes 
with without 
Depen- Depen- 
dant dant 

$ $ $ 

Kununurra 153.60 76.80 51.15 
Marble Bar 116.15 58.05 38.70 
Newman 185.15 92.55 61.65 
Nullagine 86.65 43.30 28.85 
Onslow 147.15 73.55 49.00 
Pannawonica 105.65 52.80 35.20 
Paraburdoo 159.70 79.85 53.20 
Port Hedland 149.50 74.75 49.80 
Roeboume 103.20 51.60 34.40 
Sandfire 75.15 37.55 25.00 
Shark Bay 158.65 79.30 52.80 
South Hedland 149.50 74.75 49.80 
Tom Price 150.40 75.20 50.15 
Turkey Creek 81.65 40.80 27.20 
Wickham 129.15 64.55 43.00 
Wyndham 118.15 59.05 39.35 

(iv) INTERSTATE 
Capital Cities— 
—Sydney 
—Melbourne 
—Others 

(v) INTERSTATE 

Other Than Capital 
Cities— 103.05 51.50 34.30 

RATE 
PER 
DAY 

$ ITEM 
(b) Incidental expenses: 7 
South of 26 degrees South Latitude 7.20 
North of 26 degrees South Latitude 9.20 
Interstate 9.20 

(c) Other Than Hotel or Motel: 8 
South of 26 degrees South Latitude 50.70 
North of 26 degrees South Latitude 58.50 
Interstate 58.50 

(d) TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
OR TRAVEL INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 

RATE 
PER 
DAY 

$ ITEM 

South of 26 degrees South Latitude 9 
Breakfast 9.80 
Lunch 9.80 
Dinner 24.00 

North of 26 degrees South Latitude 10 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 
Interstate 11 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 

3. Clause 20.—Camping Allowance 
Schedule of Camping Allowance —Delete this schedule and 
insert in lieu thereof the foUowing: 

SCHEDULE OF CAMPING ALLOWANCES 
South of 26 degrees South Latitude: 

RATE 
PER 
DAY 

$ ITEM 
Permanent Camp—Cook provided by 

the Department 32.30 1 
Permanent Camp—No Cook provided 

by the Department 39.55 2 
Other Camping—Cook provided by 

the Department 46.80 3 
Other Camping—No Cook provided 

by the Department 54.00 4 
Camping beside or inside vehicle 72.55 5 
North of 26 degrees South Latitude: 

RATE 
PER 
DAY 

$ ITEM 
Permanent Camp—Cook provided by 

the Department 36.20 1 
Permanent Camp—No Cook provided 

by the Department • 43.45 2 
Other Camping—Cook provided by 

the Department 50.70 3 
Other Camping—No Cook provided 

by the Department 57.90 4 
Camping beside or inside vehicle 101.20 5 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A 3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Commissioner, Public Service Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P 48 of 1995. 
PUBLIC SERVICE ARBITRATOR C.B. PARKS. 

5 October 1995. 
Order. 

HAVING heard Ms T.M. Allen on behalf of the Applicant 
and Ms J.M. Gaines on behalf of the Respondent and by con- 
sent, the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance with 
the following Schedule and that such variation shall have 
effect on and from 1 July 1995. 

(Sgd.) C. B. PARKS, 
[L.S] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—^Arrangement: Delete "SCHEDULE F.— 

Clause 30—Camping Allowance" and insert in lieu thereof— 
SCHEDULE F.—Camping Allowance 

167.05 83.55 55.65 
155.40 77.70 51.75 
147.50 73.90 49.20 
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2. Schedule F Clause 30.—Camping Allowance: Delete this 
schedule and insert in lieu thereof— 

SCHEDULE F 
CAMPING ALLOWANCE 

South of 26° South Latitude 
Item Rate Per Rate Per 

Day 
$ 

1. Permanent Camp— 

2. Permanent Camp— 

3. Other Camping— 

4. Other Camping— 

North of 26° South Latitude 
Item 

1. Permanent Camp— 

2. Permanent Camp— 

3. Other Camping— 

4. Other Camping— 

Cook provided 
by the Department 
No cook provided 
by the Department 
Cook provided 
by the Department 
No cook provided 

Rate Per 
Day 

$ 
Cook provided 
by the Department 
No cook provided 
by the Department 
Cook provided 
by the Department 
No cook provided 

3. Schedule J—Travelling, Transfer and Relieving Allow- 
ance: Delete this schedule and insert in lieu thereof— 

SCHEDULE J—TRAVELLING, TRANSFER AND 
RELIEVING ALLOWANCE 

Column B Column C 
Daily Rate Daily Rat* 

Officers with Officers without 
Dependants: Dependants: 

Relieving Relieving 
Allowance for Allowance for 

period in period in 
excess of 42 excess of 
days (Clause 42 days 

38(2Xb)) (Clause 
Transfer 38(2Xb)) 

Allowance fctr 
period in excess 

of prescribed 
period (Clause 

41(3)) 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 

$ $ $ 
(1) W.A.—South of 

26° South 
Latitude 7.20 

(2) W.A.—North of 
26° South 
Latitude 9.20 

(3) Interstate 9.20 
ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY IN A HOTEL OR MOTEL 
(4) W.A.—Metropolitan 

Hotel or Motel 144.85 72.45 48.25 
Locality South of 
26° South 
Latitude 103.05 51.50 34.30 
Locality North of 
26° South Latitude: 
Broome 182.00 91.00 60.60 
Carnarvon 119.90 59.95 39.95 
Dampier 130.90 65.45 43.60 
Derby 128.00 64.00 42.60 
Exmouth 130.65 65.30 43.50 
Fitzroy Crossing 151.40 75.70 50.40 
Gascoyne Junction 88.15 44.05 29.35 
Halls Creek 150.15 75.05 50.00 
Karratha 186.10 93.05 62.00 
Kununurra 153.60 76.80 51.15 
Marble Bar 116.15 58.05 38.70 
Newman 185.15 92.55 61.65 

Nullagine 86.65 43.30 28.85 
Onslow 147.15 73.55 49.00 
Pannawonica 105.65 52.80 35.20 
Paraburdoo 159.70 79.85 53.20 
Port Hedland 149.50 74.75 49.80 
Roeboume 103.20 51.60 34.40 
Sandfire 75.15 37.55 25.00 
Shark Bay 158.65 79.30 52.80 
Tom Price 150.40 75.20 50.15 
Turkey Creek 81.65 40.80 27.20 
Wickham 129.15 64.55 43.00 
Wyndham 118.15 59.05 39.35 
Interstate— 
Capital City 
Sydney 167.05 83.55 55.65 
Melbourne 155.40 77.70 51.75 
Other Capitals 147.80 73.90 49.20 
Interstate—Other 
than Capital City 103.05 51.50 34.30 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) W.A.—South of 
26° South Latitude 50.70 

(10) W. A.—North of 
26° South Latitude 58.50 

(11) Interstate 58.50 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY, OR 
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED 

(12) W.A.—South of 26° South Latitude: 
Breakfast 9.80 
Lunch 9.80 
Evening Meal 24.00 

(13) W.A.—North of 26° South Latitude: 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23.90 

(14) INTERSTATE 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23.90 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(CLAUSE 41(5)(a)) 

(15) Each Adult 17.60 
(16) Each Child 3.00 

MIDDAY MEAL (CLAUSE 42(11) 
(17) Rate per meal 4.25 
(18) Maximum reimbursement 

per pay period 23.10 
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AWARD 1988 No. PSA A20 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Commissioner, 

Public Service Commission 

The Civil Service Association of Western Australia 
Incorporated. 

No. P 47 of 1995. 
PUBLIC SERVICE ARBITRATOR C.B. PARKS. 

5 October 1995. 
Order. 

HAVING heard Ms T.M. Allen on behalf of the Applicant 
and Ms J.M. Gaines on behalf of the Respondent and by con- 
sent, the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Government Officers (Social Trainers) Award 
1988 be varied in accordance with the following Sched- 
ule and that such variation shall have effect on and from 
1 July 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete "Schedule D Clause 25 

Miscellaneous Allowances" and insert in lieu thereof— 
Schedule D Miscellaneous Allowances 

2. Schedule D—Clause 25 Miscellaneous Allowances: De- 
lete this schedule and insert in lieu thereof— 

SCHEDULE D—MISCELLANEOUS ALLOWANCES 

S S S 
Onslow 147.15 73.55 49.00 
Pannawonica 105.65 52.80 35.20 
Paraburdoo 159.70 79.85 53.20 
Poxt Hediand 149.50 74.75 49.80 
Roeboume 103.20 51.60 34.40 
Sandfire 75.15 37.55 25.00 
Shark Bay 158.65 79.30 52.80 
Tom Price 150.40 75.20 50.15 
Turkey Creak 81.65 40.80 27.20 
Wkkhsm 129.15 64.55 43.00 
Wyndham 118.15 59.05 39.35 
Interstate— 
Capital City 
Sydney 167.05 83.55 55.65 
Melbourne 155.40 77.70 51.75 
Other Capitals 147.80 73.90 49.20 
Interstate—Otter 
than Capital City 103.05 51.50 34.30 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A Ha 
TEL OR MOTEL 
(9) W.A.—Smith of 

26° Smith Latitude 50.70 
(10) W.A.—North of 

26° Smith Latitude 58.50 
(U) Interstate 58.50 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY, OR TRAVEL INVOLVING . 
OVERNIGHT STAY WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A.—Smith of 26° South Latitude: 

Breakfast 9.80 
Lunch 9.80 
Evening Meal 24,00 

(13) W.A.—North of 26° South Latitude: 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23m 

(14) INTERSTATE 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23.90 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a)) 
05) Each Adult 17.60 
(16) Each Child 3.00 
MIDDAY MEAL (CLAUSE 42(11) 
(17) Rate per meal 4.25 
(18) Maximum rdmbursemem 

per pay period 23.10 

COLUMN A 
ITEM PARTICULARS DAILY RATE 

COLUMNS COLUMN C 
DAILY RATE DAILY RATE 

OFFICERS WITH OFFICERS WITHOUT 
DEPENDANTS: 

RELIEVING 
DEPENDANTS: 

RELIEVING 
ALLOWANCE FOR ALLOWANCE FOR 

PERIOD IN PERIOD IN 
EXCESS OF 42 EXCESS OF 

DAYS (CLAUSE 42 DAYS 
38(2Xb)) (CLAUSE 

TRANSFER 38(2)(b)) 

PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
38(2Xb)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS 
OF PRESCRIBED 

PERIOD (CLAUSE 
41(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

(1) W.A—South of 
26° South 
Latitude 7.20 

(2) W.A.—North of 
26° Smith 
Latitude 9.20 

(3) Interstate 9.20 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A.—Metropolitan 

Hotel or Motel 144.85 72.45 48.25 
(5) Locality Smith of 

26° Smith 
Latitude 103.05 51.50 34.30 

(6) Locality North of 
26° Smith Latitude: 
Broome 182.00 91.00 60.60 
Carnarvon 119.90 59.95 39.95 
Dampier 130.90 65.45 43.60 
Derby 128.00 64.00 42.60 
Exmmah 130.65 65.30 43.50 
Fltzroy Crossing 151.40 75.70 50.40 
Gascoyne Junction 88.15 44.05 29.35 
Halls Creek 150.15 75.05 50.00 
Karratha 186.10 93.05 62m 
Kununurra 153.60 76.80 51.15 
Marble Bar 116.15 58.05 38.70 
Newman 185.15 92.55 61.65 
Nullagine 86.65 43.30 28.85 

THE POLICE AWARD 1365 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 793 of 1995. 

Police Award No. 2 of 1966 
CHIEF COMMISSIONER W.S. COLEMAN. 

2 August 1995. 

Order. 
HAVING heard Mr. S. Smith on,behalf of the Applicant and 
Mr D. Ferguson on behalf of the Respondent and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 

THAT the Police Award No. 2 of 1966 be varied in 
accordance with the following Schedule and that such 
variation shall have effect commencing on and from the 
1st day of July 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 
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Schedule. 
1. Clause 10—Travelling Allowances 
Schedule of Travelling Allowances—Delete this schedule 

and insert in lieu thereof the following: 

SCHEDULE OF TRAVELLING ALLOWANCES 
ITEM DAILY 

RATE 
$ 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
1 WA—South of 26 degrees South Latitude 7.20 
2 WA—North of 26 degrees South Latitude 9.00 
3 Interstate 9.00 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT A HOTEL, MOTEL OR ROADHOUSE 

4 WA—Metropolitan 144.85 
5 Locality South of 26 degrees South Latitude 103.05 
6 Locality North of 26 degrees South Latitude 

Broome 182.00 
Carnarvon 119.90 
Dampier 130.90 
Derby 128.00 
Eucla 120.05 
Exmouth 130.65 
Fitzroy Crossing 151.40 
Gascoyne Junction 88.15 
Halls Creek 150.15 
Karratha 186.10 
Kununurra 153.60 
Marble Bar 116.15 
Newman 185.15 
Nullagine 86.65 
Onslow 147.15 
Pannawonica 105.65 
Paraburdoo 159.70 
Port Hedland 149.50 
Roeboume 103.20 
Sandfire 75.15 
Shark Bay 158.65 
South Hedland 149.50 
Tom Price 150.40 
Turkey Creek 81.65 
Wickham 129.15 
Wyndham 118.15 

7 Interstate—Capital Cities 
—Sydney 167.05 
—Melbourne 155.40 
— Others 147.80 

8 Interstate—Other than Capital Cities 103.05 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL, MOTEL OR ROAD- 
HOUSE 

9 WA—South of 26 degrees South Latitude 50.70 
10 WA—North of 26 degrees South Latitude 58.50 
11 Interstate 58.50 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR 
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED 
12 WA—South of 26 degrees South Latitude 

Breakfast 9.80 
Lunch 9.80 
Dinner 24.00 
Supper 14.55 

13 WA—North of 26 degrees South Latitude 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 
Supper 16.45 

14 Interstate 
Breakfast 10.00 
Lunch 15.00 
Dinner 23.90 

75 W.A.LG. 

ITEM DAILY 
RATE 

$ 
MIDDAY MEAL 
15 Rate per meal 4.25 
16 Maximum reimbursement per pay period 23.10 

DEDUCTION FOR NORMAL LIVING EXPENSES 
17 Each Adult 17.60 
18 Each Child 3.00 

ACCELERATED DEPRECIATION AND EXTRA WEAR 
AND TEAR ON FURNITURE AND EFFECTS 
19 Accelerated Depreciation 477.00 
20 Value of Goods 2,854.00 

2. Clause 11—Relieving Allowances 
Schedule of Relieving Allowances—Delete this schedule 

and insert in lieu thereof the following: 

SCHEDULE OF RELIEVING ALLOWANCES 
(a) HOTEL/MOTEL/ROADHOUSE 

RATE PER DAY ITEM 
(i) (ii) 

WA Locality 
Metro- South of 
politan 26 degrees 

South 
Latitude 

$ s 
First forty-nine days after 1 
arrival at new locality: 144.85 103.05 
Period of relief in excess 
of forty-nine days: 
(a) Employee with 2 

dependants 72.45 51.50 
(b) Employee without 3 

dependants 48.25 34.30 
(iii) Locality north of 26 degrees south latitude including 

Shark Bay: 
TOWN mBM4 ITEMS ITEM 6 

First 49 days Period of Relief in 
after arrival excess of 49 days 

at new 
locality 

EMPLOYEE EMPLOYEE 
WITH WITHOUT 

DEPEN- DEPEN- 
DANTS DANTS 

$ $ 
91.00 60.60 
59.95 39.95 
65.45 43.60 
64.00 42.60 
60.00 40.00 
65.30 43.50 
75.70 50.40 
44.05 29.35 
75.05 50.00 
93.05 62.00 
76.80 51.15 
58.05 38.70 
92.55 61.65 
43.30 28.85 
73.55 49.00 
52.80 35.20 
79.85 53.20 
74.75 49.80 
51.60 34.40 
37.55 25.00 
79.30 52.80 
74.75 49.80 
75.20 50.15 
40.80 27.20 
64.55 43.00 
59.05 39.35 
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Broome 180.20 
Carnarvon 119.90 
Dampier 130.90 
Derby 128.00 
Eucla 120.05 
Exmouth 130.65 
Fitzroy Crossing 151.40 
Gascoyne Junction 88.15 
Halls Creek 150.15 
Karratha 186.10 
Kununurra 153.60 
Marble Bar 116.15 
Newman 185.15 
Nullagine 86.65 
Onslow 147.15 
Pannawonica 105.65 
Paraburdoo 159.70 
Port Hedland 149.50 
Roeboume 103.20 
Sandfire 75.15 
Shark Bay 158.65 
South Hedland 149.50 
Tom Rice 150.40 
Turkey Creek 81.65 
Wickham 129.15 
Wyndham 118.15 



ITEM 4 
First 49 days 
after arrival 

at new 
locality 

ITEM 5 ITEM 6 
Period of Relief in 
excess of 49 days 

North of 26 degrees South Latitude: 

EMPLOYEE EMPLOYEE 
WITH WITHOUT 

DEPEN- DEPEN- 
DANTS DANTS 

s $ 

(iv) INTERSTATE 
Capital Cities— 

—Sydney 167.05 83.55 55.65 
—Melbourne 155.40 77.70 51.75 
—Others 147.50 73.90 49.20 

(v) INTERSTATE 
Other Than Capital 

Cities— 103.05 51.50 34.30 
RATE 
PER 
DAY ITEM 

$ 
(b) Incidental expenses: 7 

South of 26 degrees South Latitude 7.20 
North of 26 degrees South Latitude 9.20 
Interstate 9.20 

(c) Other Than Hotel or Motel: 8 
South of 26 degrees South Latitude 50.70 
North of 26 degrees South Latitude 58.50 
Interstate 58.50 

(d)TRAVEL NOT INVOLVING AN OVERNIGHT 
STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS PRO- 
VIDED 

RATE 
PER 
DAY ITEM 

$ 
South of 26 degrees South Latitude 9 
Breakfast 9.80 
Lunch 9.80 
Dinner 24.00 
North of 26 degrees South Latitude 10 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 
Interstate 11 
Breakfast 10.40 
Lunch 15.00 
Dinner 23.90 

3. Clause 34.—Camping Allowance 

Schedule of Camping Allowance —Delete this schedule 
and insert in lieu thereof the following: 

SCHEDULE OF CAMPING ALLOWANCES 

South of 26 degrees South Latitude: 

RATE 
PER 
DAY ITEM 

Permanent Camp—Cook provided by 
the Department 

Permanent Camp—No Cook provided 
by the Department 

Other Camping—Cook provided by 
the Department 

Other Camping—No Cook provided 
by the Department 

Camping beside or inside vehicle 

RATE 
PER 
DAY ITEM 

Permanent Camp—Cook provided by 
the Department 

Permanent Camp—No Cook provided 
by the Department 

Other Camping—Cook provided by 
the Department 

Other Camping—No Cook provided 
by the Department 

Camping beside or inside vehicle 
57.90 

101.20 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 

Hon Minister for Police. 

No. 793 of 1995. 

Police Award No. 2 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
6 September 1995. 

Correcting Order 
WHEREAS an error occurred in the issuance of an Order in 
this application on 2 August, 1995 (unreported), the Com- 
mission, pursuant to the powers conferred on it under the In- 
dustrial Relations Act, 1979 hereby orders the following 
correction to be made— 

1. Clause 10.—^Travelling Allowances: Delete in items 
1 and 2 the amount of $9.00 and insert $9.20. 

2. Clause 14.—Additional Allowances: Delete 
subclause (l)(a) of this Clause and insert in lieu 
thereof the following: 

(1) (a) Subject to the provisions of Clause 7.— 
Higher Duties of this award, there shall 
be paid to an employee while occupy- 
ing a position or performing any of the 
duties specified in Column 1 hereun- 
der the appropriate annual allowance 
prescribed in Column 2. 

COLUMN 1 COLUMN 2 
per annum 

$ 

Chief Superintendent (Discipline) 
Officer in Charge, Criminal 

Investigation Branch 
Officer in Charge, Liquor and 

Gaming Branch 
Detectives— 
including Probationary Detectives and 
Members attached to Internal Affairs, 
Internal Investigations Section or 
Bureau of Criminal Intelligence Field 
Surveillance 
Members of the Gold Stealing 
Detection Staff who are not Detectives 
Member of the Liquor and Gaming 
Branch 
Sergeant in Charge, Mounted Police 
Section 
Playing Members, Police Pipe Band 
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3. Clause 16.—Prisoners Rations: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) Where an employee is called upon to issue 
rations to prisoners, the employee shall be al- 
lowed five dollars and twenty cents (S5.20) at 
stations in the North West and Eucla and four 
dollars and seventy two cents (S4.72) at other 
stations. 

4. Clause 18.—Overtime: Delete subclause (4)(c)(ii), 
(4)(c)(iii) and (4)(d) and insert in lieu thereof the 
following: 

(4) (c) (ii) Where the Commissioner fails to pro- 
vide a meal and the employee certifies 
that a meal was purchased by the em- 
ployee then six dollars and thirty cents 
($6.30) shall be paid to the employee 
in lieu of each such meal. 

(iii) Provided that where any meal break 
prescribed by paragraph (a) of this 
subclause is unable to be taken by the 
employee due to operational require- 
ments and the employee forgoes such 
meal break in accordance with para- 
graph (b) of this subclause a meal shall 
be provided by the Commissioner at the 
completion of the overtime or where no 
meal is supplied by the Commissioner 
and the employee certifies that a meal 
was purchased, the employee shall be 
paid six dollars and thirty cents (S6.30) 
in lieu of such meal. 

(d) When an employee who has been notified the 
previous day or earlier that the employee is 
required to work overtime and such employee 
supplies him/herself with a meal which is then 
unable to be partaken due to either: 

(i) the overtime being cancelled on that 
day; or 

(ii) the overtime being necessary to be con- 
tinuous to such an extent that the em- 
ployee cannot partake of the meal; 

such employee shall be paid an allowance of 
six dollars and thirty cents ($6.30) in lieu. 

(Sgd.) W.S. COLEMAN, 
SI Chief Commissioner. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Commissioner, 

Public Service Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P 49 of 1995. 

PUBLIC SERVICE ARBITRATOR C.B. PARKS. 
5 October 1995. 

Order. 
HAVING heard Ms T.M. Allen on behalf of the Applicant 
and Ms J.M. Gaines on behalf of the Respondent and by con- 
sent, the Public Service Arbitrator, pursuant to the powers 

conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Public Service Award 1992 be varied in ac- 
cordance with the following Schedule and that such vari- 
ation shall have effect on and from 1 July 1995. 

(Sgd.) C.B. PARKS, 
[L.Sl Public Service Arbitrator. 

Schedule. 
1. Schedule C—Camping Allowance: Delete this schedule 

and insert in lieu thereof— 
SCHEDULE C 

CAMPING ALLOWANCE 
South of 26° South Latitude 

ITEM RATE 
PER DAY 

$ 
1. Permanent Camp—Cook provided 

by the Department 21.70 
2. Permanent Camp—No cook provided 

by the Department 28.95 
3. Other Camping—Cook provided 

by the Department 36.20 
4. Other Camping—No cook provided 43.40 
North of 26° South Latitude 
ITEM RATE 

PER DAY 

1. Permanent Camp—Cook provided 
by the Department 25.60 

2. Permanent Camp—No cook provided 
by the Department 32.85 

3. Other Camping—Cook provided 
40.10 by the Department 

4. Other Camping—No cook provided 47.30 
2. Schedule I—Travelling, Transfer and Relieving Allow- 

ance: Delete this schedule and insert in lieu thereof— 

SCHEDULE I 
TRAVELLING, TRANSFER AND RELIEVING 

ALLOWANCE 
COLUMN A 
DAILY RATE DAILY RATE 

OFFICERS WITHOUT 
DEPENDANTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN 
EXCESS OF 

42 DAYS 
(CLAUSE 
38(2)<b)) 

ITEM PARTICULARS DAILY RATE DAILY RATE 
OFFICERS WITH 
DEPENDANTS: 

RELIEVING 
ALLOWANCE FOR 

PERIOD IN 
EXCESS OF 42 

DAYS (CLAUSE 
38(2)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS 
OF PRESCRIBED 
PERIOD (CLAUSE 

41(3)) 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 

S S 
(1) W.A.—South of 

26° South 
Latitude 7.20 

(2) W.A.—North of 
26° South 
Latitude 9.20 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A.—Metropolitan 

Hotel or Motel 144.85 72.45 48.25 
Locality South of 
26° South 
Latitude 
Locality North of 
26° South Latitude: 
Broome 
Carnarvon 
Dampier 
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s s s 
Derby 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Geek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawtmica 
Paraburdoo 
Pest Hedland 
Roebourne 
Sasdfixe 
SbaiitBay 
Tom Price 
TXirkcy Creek 
Wickham 
Wymtiam 

(7) Interstate— 
Capital City 
Sydney 167.05 83.55 55.65 
Melbourne 155.40 77.70 51.75 
Other Capitals 147.80 73.90 49.20 

(8) Interstate—Other 
than Capital City 103.05 51.50 34.30 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HO- 
TEL OR MOTEL 
(9) W.A.—South of 

26° South Latitude 50-70 
(10) W.A.—North of 

26° South Latitude 58.50 
(ID Interstate 58.50 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY, OR TRAVEL INVOLVING AN 
OVERNIGHT STAY WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A.—South of 26° Smith Latitude: 

Breakfast 9.80 
Lunch 9.80 
Evening Meal 24.00 

(13) W.A.—North of 26° South Latitude: 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23.90 

(14) INTERSTATE 
Breakfast 10.40 
Lunch 15.00 
Evening Meal 23.90 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a)) 
(15) Each Adult 17.®) 
(16) Each Quid 3.00 
MIDDAY MEAL (CLAUSE 42(11) 
(17) Rate per meal 4.25 
(IS) Maximum rehnbursement 

per pay period 23.10 

AWARDS/AGREEMENTS— 

Variation of— 

ARTWORKERS AWARD. 
No, A 30 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

Town of Narrogin and Another. 
(No. 767 of 1995) 
Artworkers Award. 
(No; A 30 of 1987) 

COMMISSIONER P E SCOTT. 
7 September 1995. 

Order. 
HAVING heard Ms J L Harrison on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
now therefore the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act, 1979, and 
by consent, hereby orders— 

THAT the Artworkers Award as amended be further 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 17th 
day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete this clause and insert in lieu 

thereof the following: 
6.—WAGES 

It is a term of this Award that the Union undertakes, for the 
duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989, not to pursue 
any extra claims, award or overaward, except when consistent 
with the State Wage Principles. 

The rate of wages payable to the employees covered by the 
award shall be as follows: 
Rate Per Week Arbitrated Safety Net Adjustment Total Rate 
$543.71 S8 $551.71 
Artworker Allowances: 
(1) Equipment Allowance 31.00 

Provided that the equipment allowance shall not 
be paid where the employer supplies an employee 
with all necessary equipment 

(2) Studio Allowance 51.30 
Provided that such allowance shall only be 
payable where an artworker is directed by the 
employer to carry out his/her work primarily in 
his/her own studio. 

(3) Construction Allowance 14.80 
An employee shall not be entitled to this construction 
allowance except when required to work "on site" or 
any work in connection with the erection of a building 
or to carry out work which the employer and the union 
agree is construction work or in default of agreement, 
that is so declared by a Board of Reference. 

(4) The rates of pay in this award include the first $8.00 per week 
arbitrated safety net adjustment payable under the December, 
1994 State Wage Decision. This first $8.00 per week arbitrated 
safety net adjustment may be offset to the extent of any wage 
increase as a result of agreements reached at enterprise level 
since 1 November, 1991. Increases made under previous State 
Wage Case Principles or under the current Statement of 
Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

2. Clause 4.—Defmitions: Delete subclause (1) of this 
clause and insert the following in lieu thereof: 

(1) Union means the "Western Australian Builders' La- 
bourers, Painters and Plasterers Union of Workers". 

AWU GOLD (MINING & PROCESSING) 
AWARD 1993 

No. A 1 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Kalgoorlie Consolidated Gold Mines Pty Ltd and Others. 

No. 894 of 1995. 

AWU Gold (Mining & Processing) Award 1993, 
No. A1 of 1992. 

COMMISSIONER R.N. GEORGE. 
25 September 1995. 

Order. 
HAVING heard Mr M. Lourey on behalf of the Applicant and 
Ms G. Kristianopulos on behalf of the Respondents and by 

128.00 
130.65 
151.40 
88.15 

150.15 
186.10 
153.60 
116.15 
185.15 
86.65 

147.15 
105.65 
159.70 
149.50 
103.20 
75.15 

158.65 
150.40 
81.65 

129.15 
118.15 

64.00 
65.30 
75.70 
44.05 
75.05 
93.05 
76.80 
58.05 
92.55 
43.30 
73.55 
52.80 
79.85 
74.75 
51.60 
37.55 
79.30 
75.20 
40.80 
64.55 
59.05 

42.60 
43.50 
50.40 
29.35 
50.00 
62.00 
51.15 
38.70 
61.65 
28.85 
49.00 
35.20 
53.20 
49.80 
34.40 
25.00 
52.80 
50.15 
27.20 
43.00 
39.35 
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consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the AWU Gold (Mining & Processing) Award 
1993 be varied in accordance with the following Sched- 
ule and that such variation shall have effect from the be- 
ginning of the first pay period commencing on and from 
8 September 1995. 

(Sgd.) R.N. GEORGE, 
[L.S] Commissioner. 

Schedule. 
1. Clause 7.—Shift Work: Delete subclause (2) of this clause 

and insert in lieu thereof the following— 
(2) A shift employee, in addition to that employee's or- 

dinary rate of pay, shall be paid an additional flat 
payment of $8.20 per rostered afternoon or night 
shift. 

2. Clause 9.—Rest Breaks and Recall to Work—All Em- 
ployees: Delete subclause (4) of this clause and insert in lieu 
thereof the following— 

(4) An employee who without notification on the prior 
day or shift is required to work overtime shall be 
supplied with a meal (or $6.65 in lieu) when that 
employee works more than one hour beyond the 
rostered ordinary hours of the day or shift. 

3. Clause 16.—Wage Rates: Delete subclauses (1), (2) and 
(3) of this clause and insert in lieu thereof the following— 

(1) Underground 
Arbitrated Safety 

Base Industry Net Adjustment Total 
Group 1 
Tracker 
Toolcanier 
Salvage Man 
Pass Runner 298.80 66.30 16.00 381.10 
Group 2 
Pipe Sampler 
Sampler 
Popper Machineman 
Diamond Drillers Assistant 
Air Hoist Operator 
Ventilation Man 
Pump Attendant (as 
distinct from Pumpman) 
Hydraulic Fill Operator 312.60 66.30 16.00 394.90 
Group 3 
Platelayer 
Train Crew 
Mechanical Loader Operator 
Scraper Hauler Operator 
Braceman 317.80 66.30 16.00 400.10 
Group 4 
Sealer 
Pumpman (engaged 
dewatering a mine) 322.60 66.30 16.00 404.90 
GroupS 
Rock Drill Man in other 
places 
Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary Man 
Crusher Operator 330.60 66.30 16.00 412.90 
Group 6 
Rock Drill Man in Rises 
Rock Drill Man in Winzes 
Raise Drill Operator 
In-The-Hole-Hammer 
Operator 
Diamond Driller up to ISkw 
Timbennan 339.40 66.30 16.00 421.70 
Group 7 
Rock Drill Man in Shaft 
Timberman in Shaft 
Diamond driller over 15kw 347.70 66.30 16.00 430.00 
Group 8 
Diesel Truck and Loader 
Operator 
Diesel Personnel 
Carrier Operator 
Group 9 
Hydraulic Jumbo Drill 
Operator 

(2) (a) Mining—Open Cut 
Arbitrated Safety 

Base Industry Net Adjustment Total 
Mine Employee—Grade 1 
Labourer 
Spotter 
Sampler 299.70 66.30 16.00 382.00 
Mine Employee—Grade 2 
Blast Crew 
Trainee—Mobile 
Plant Operator 
Serviceman 
Production 
Driller 322.10 66.30 16.00 404.40 
Mine Employee—Grade 3 
Trained—Mobile 
Plant Operator 
Serviceman 
Production 
Driller 362.30 66.30 16.00 444.60 
Mine Employee—Grade 4 
Shot Firer 
Skilled—Mobile 
Plant Operator 
Serviceman 
Production 
Driller 371.90 66.30 16.00 454.20 
Mine Employee—Grade 5 
Muldsldlled 385.40 66.30 16.00 467.70 

(b) Ore Processing 
Arbitrated Safety 

Base Industry Net Adjustment Total 
Process Operator—Grade 1 292m 66.30 16.00 374.30 
Process Operator—Grade 2 309.0) 66.30 16.00 391.30 
Process Operator—Grade 3 325.50 66.30 16.00 407.80 
Process Operator—Grade 4 341.30 66.30 16.00 423.60 
Process Operator—Grade 5 371.90 66.30 16.00 454.20 
Laboratory 
Laboratory Employee— 
Grade 1 292m 66.30 16.00 374.30 
Laboratory Employee— 
Grade 2 mm 66.30 16.00 391.30 
Laboratory Employee— 
Grade 3 325.50 66.30 16.00 407.80 
Laboratory Employee— 
Grade 4 341.30 66.30 16.00 423.®) 
Laboratory Employee— 
Grade 5 371.90 66.30 16.00 454.20 

(c) Mine Services Employees (MSB) 
Arbitrated Safety 

Base Industry Net Adjustment Total 
MSE—Grade 1 299.70 66.30 16.00 382.0) 
MSE—Grade 2 316.30 66.30 16.00 398.60 
MSE—Grade 3 332.50 66.30 16.00 414.80 

The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles, or under the current 
Statement of Principles, excepting those resulting 
from enterprise agreements, are not to be used to 
offset arbitrated safety net adjustments. 
An "overaward" payment for these purposes is the 
amount (whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever), which 
an employee receives in excess of the award mini- 
mum rate of pay (ie base rate plus industry payment). 
Provided that such payment shall exclude overtime, 
shift allowance, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by the 
award. 
The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay- 
able under the December, 1994 State Wage Deci- 

353.80 66.30 16.00 436.10 

366.50 66.30 16.00 448.80 



sion. This second $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase as a result of agreements reached at 
enteiprise level since 1 November, 1991, pursuant 
to enterprise agreements, consent awards or award 
variations to give effect to enterprise agreements, 

• insofar as that wage increase has not previously been 
used to offset an arbitrated safety net adjustment. 
Increases made under previous State Wage Case Prin- 
ciples, or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, 
are not to be used to offset arbitrated safety net ad- 
justments. 

(3) Leading Hands 
In addition the wage rates an employee appointed as 
a Leading hand shall be per week, the following in 
excess of the highest wage rate applicable to the work 
being carried out— 

(a) In charge of not less than three and 
not more than ten other employees 514.60 

(b) In charge of more than ten and 
not more than twenty other 
employees $22.00 

(c) In charge of more than twenty 
employees $28.60 

BREADCARTERS' (METROPOLITAN) AWARD 
No. 35 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Baking Industry Employers' Association of Western 
Australia. 

No. 1189 of 1994. 
Breadcarters' (Metropolitan) Award 

No. 35 of 1963. 
COMMISSIONER P E SCOTT. 

27 September 1995. 
Order. 

HAVING heard Mr A Waddell on behalf of the Applicant and 
Mr J Uphill on behalf of the Respondent, now therefore the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby or- 
ders— 

THAT the Breadcarters' (Metropolitan) Award as 
amended be further varied in the terms of the following 
Schedule with effect from the beginning of the first pay 
period commencing on or after the 23rd day of August 
1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following "24. 

Part-Time Loaders and Drivers/Merchandisers" in this clause, 
insert the following: 

24A. Casual Employment 

2. Clause 13.—Definitions: Delete subclause (2) of this 
clause and renumber subclauses (3), (4), (5) and (6) as (2), 
(3), (4) and (5) respectively. 

3. Clause 24.—Part-Time Loaders and Driver/Merchandis- 
ers: Delete this clause and insert the following in lieu thereof: 

24.—PART-TIME LOADERS AND DRIVERS/ 
MERCHANDISERS 

(1) Notwithstanding anything contained in this award, 
an employer may employ employees as part time 
loaders and drivers/merchandisers regularly. 

(2) Part time employee means an employee working less 
than 38 hours each week. 

(3) Part time employees shall be paid an hourly rate 
which is l/38th of the weekly rate for the type of 
work being performed. 

(4) A part time employee may be employed for up to 
eight ordinary hours in any one day. 

(5) A part time employee who works in excess of the 
ordinary daily or weekly hours of work shall be paid 
overtime in accordance with Clause 8.—Overtime 
of this award. 

(6) The "early start premiums" provided by Clause 6.— 
Wages, subclauses (5) and (6) shall only apply to 
ordinary hours worked and not be payable on over- 
time hours worked. 

(7) Part time employees shall be entitled to receive pro- 
rata entitlements to: payment for absence due to per- 
sonal illness, annual leave, bereavement leave, jury 
service, long service leave. 

(8) Where a part-time employee is normally rostered or 
expected to work on a day which is a public holiday 
and is not required to work on that day, the employee 
shall receive payment for the number of hours that 
wouldhave been worked. 

4. Clause 24.—Part-Time Loaders and Drivers/Merchan- 
disers: Immediately following this clause insert the following 
new clause: 

24A.—CASUAL EMPLOYMENT 
(1) An employer shall, wherever practicable, notify a 

casual employee that their services are not required 
the next working day. 

(2) A casual employee may be employed for up to eight 
ordinary hours in any one day. 

(3) A casual employee while working ordinary hours, 
shall be paid on an hourly basis l/38th of the appro- 
priate weekly wage rate prescribed by the award, plus 
20% of ordinary time earnings for the work per- 
formed. A minimum payment of four hours is to be 
paid each day required. 

(4) The "early start premium" provided by subclauses 
(5) and (6) of Clause 6.—Wages of this award shall 
only apply to ordinary hours worked and not pay- 
able on overtime hours worked. 

(5) In addition to normal overtime rates a casual em- 
ployee while working overtime or outside of ordi- 
nary hours, shall be paid on an hourly basjs l/38th 
of die appropriate weekly wage rate prescribed by 
the award, plus 10% of ordinary time earnings for 
the work performed. 

(6) A casual employee shall not be entitled to the ben- 
efits of clauses 9.—Holidays, 14.—Annual Leave, 
15.—Sick Leave or 25.—Bereavement Leave of this 
Award. 



21 ;02 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers and Others 
and 

Hon Minister for Works and Others 
No. 520 of 1995 

Hon Minister for Works and Others 
and 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and Others. 

No. 639 of 1995. 
Building Trades (Government) Award 1968. 

COMMISSIONER P. E. SCOTT. 
2 August 1995. 

Reasons for Decision. 
THE COMMISSIONER: 

Application No. 520 of 1995 
This is an application by the Western Australian Builders' 

Labourers, Painters and Plasterers Union of Workers and Oth- 
ers to amend the Building Trades (Government) Award No. 
31A of 1966 in respect of the second arbitrated safety net ad- 
justment for rates of pay specified in Clause 9—Wages and in 
Appendix D—Award Restructuring, and in respect of allow- 
ances contained in various clauses of the award. 

Appendix D and Allowances 
In respect of Appendix D and the allowances, there is agree- 

ment between the parties, that such amendments should oc- 
cur. It is submitted that the Award, in those respects, meets the 
tests set out in the Statement of Principles attached to the State 
Wage Case Decision of 30 December 1994 (75 WAIG 23 at 
37). 

Appendix D was amended for the first arbitrated safety net 
adjustment with effect from the beginning of the first pay pe- 
riod commencing on or after 15 November 1994 by Order 
No. 1698 of 1993. Therefore, at least six months has elapsed 
since that amendment. 

There was some delay caused to the finalisadon of this mat- 
ter because of a dispute between the parties as to the question 
of an enterprise flexibility provision being contained within 
the award. However, it is now agreed that Clause 2 A.—Award 
Modernisation constitutes such a clause. 

The parties are agreed that a programme of discussion be- 
tween them has been established to deal with the award as 
required by the Statement of Principles, and the award will 
contain a clause noting the inclusion of the second eight dol- 
lar per week arbitrated safety net adjustment, as required by 
the Statement of Principles. 

On this basis there is no impediment to the Award being 
amended in respect of Appendix D, and it is also appropriate 
that the allowances be amended also as agreed. 

In respect of the operative date. Section 39 of the Industrial 
Relations Act, 1979 provides that the Commission's order shall 
operate from the day upon which it is delivered, however, the 
Commission may give retrospective effect if, "in the opinion 
of the Commission, there are special circumstances which 
make it fair and right so to do" and such retrospectivity can- 
not go beyond the date upon which the application was lodged 
with the Commission. 

The Union proceeded with this application as expeditiously 
as possible in that it filed its application on 8 May 1995, one 
week prior to six months elapsing since the application of the 
first arbitrated safety net adjustment. It had already invited 
the Respondents to meet with it to commence the process to 
review the Award and the first meeting for that purpose was 
held on 22 May 1995. 

On 30 May 1995, the Applicant requested that the matter be 
listed for hearing. On 31 May 1995, the Respondent lodged 
its Notice of Answer and Counter Proposal objecting to the 

claim on the basis of the enterprise flexibility clause not com- 
plying with the requirements of the Statement of Principles. 

On 19 June 1995 a conference was convened at which the 
respective positions of the parties were discussed. 

As noted earlier, there was dispute between the parties as to 
whether the Award contained a provision which could be de- 
scribed as an enterprise flexibility provision as required by 
the Statement of Principles. This caused a delay in the process- 
ing of the matter. 

The Respondents subsequently agreed that the Award Mod- 
ernisation clause was sufficient, in light of the decision of the 
Commission in Court Session in ALHMWU and the Minister 
for Health and various other Government Respondents in 
Applications 1084 etc of 1994 (as yet unpublished). This matter 
was heard by the Commission in Court Session on 16 June 
1995 and its decision was handed down on that day but Rea- 
sons for Decision were not available until 29 June 1995. That 
would have been the earliest possible time that the parties 
would have been able to reach agreement in respect of this 
matter. 

The Commission had originally listed this matter for hear- 
ing on 17 July 1995 which was the earliest available hearing 
date following the earliest date upon which the parties could 
have reached agreement. In any event, whilst the application 
was filed promptly, the regulations provide for a process which 
allows the respondents 21 days in which to answer the claim. 
There was no application to shorten this time. 

The Commission then needs to find an appropriate and 
mutually available hearing date and is required to give ad- 
equate notice of such hearing. This all takes time. 

However due to other circumstances arising, the hearing date 
of 17 July 1995 was vacated and the matter was listed for 
hearing at the earliest next convenient time for all concerned, 
being 21 July 1995. 

In all of the circumstances, the delay caused by the clarifi- 
cation of the question of the appropriateness of the enterprise 
flexibility provision was not of significant length. Upon clari- 
fication, the matter would then have to have been bought be- 
fore the Commission for finalisation. 

On this basis, no special circumstances arise in this case to 
warrant retrospectivity beyond the date of hearing. Therefore, 
the operative date will be the beginning of the first pay period 
commencing on or after 21 July 1995. 

Clause 9 
In respect of the rates contained within Clause 9—Wages, 

the Union says that when it applied to amend the award for 
the first arbitrated safety net adjustment in its application No. 
1698 of 1993, it was its understanding that the first arbitrated 
safety net adjustment should also have applied to the employ- 
ees of the Building Management Authority i.e. of the Hon 
Minister for Works. 

Appendix D subclause (1)—Application, paragraph (a) states 
"This Appendix shall apply to all respondents to this award 
and their employees other than the Hon Minister for Works." 

Paragraph (b) states "Where the provisions of this Appen- 
dix conflict with provisions elsewhere in the Award the provi- 
sions of the Appendix shall apply to the extent of the 
inconsistency." 

The Union says that notwithstanding that the Appendix does 
not apply to the employees of the Hon Minister for Works, 
that paragraph (b) means, in effect, that any increases to the 
rates of pay contained within Appendix D, should apply on 
the basis of conflict with Clause 9—Wages. The Union says, 
too, that on this basis the amendment to Appendix D which 
occurred in November 1994 had the effect of applying the 
first arbitrated safety net adjustment to the employees of the 
Hon Minister for Works. Therefore, Clause 9—Wages can be 
amended to reflect the second arbitrated safety net adjustment 
although it was not specifically amended for the first arbi- 
trated safety net adjustment. 

The Respondents say that the only reason that the Applicant 
is now seeking to deal with this matter is that the Respondent 
has filed Application No. 639 of 1995 which is an application 
to amend Clause 9—Wages of this Award to apply the 2.5% 
structural efficiency increase and the first arbitrated safety net 
adjustment which the Union has so far neglected to deal with. 
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It also says that the reason for the Applicant putting forward 
an amended schedule in this matter, which it says also con- 
tains the 2.5% wage increase as well as the first and second 
arbitrated safety net adjustments, was the Respondent's initial 
refusal to consent to Application No. 639 of 1995 being joined 
with this matter, however, such refusal has now been with- 
drawn. 

The Respondent urges the Commission to dismiss that part 
of the application which seeks to apply both the 2.5% and the 
second arbitrated safety net adjustment to Clause 9—Wages 
on the basis that the tests required have not been met and the 
issue of the 2.5% wage increase is to be dealt with under Ap- 
plication No. 639 of 1995. 

Conclusions 
The application which resulted in Order No. 1698 of 1993, 

which amended the Award in November 1994 for the first 
arbitrated safety net adjustment was filed on 7 January 1993, 
and contained a schedule of grounds upon which the applica- 
tion was made. This schedule is the only indication of what 
the application sought to achieve, and it stated: 

'To vary the wages and allowances in the award to give 
effect to the State Wage Case in Matter No. 1457 of 1993." 

By facsimile transmission dated 27 October 1994, Ms 
Harrison who represented the Unions in that matter forwarded 
to the Commission a "revised schedule" to the application. 
This schedule sought to amend: 

1. Appendix D, subclauses (7)(a) Rates of Pay and 
(7)(b); and 

2. Clause 6—^Definitions, in respect of a new subclause 
to define "Overaward Payment". 

There was no reference to Clause 9—Wages. When the 
matter was heard by Halliwell SC. there was debate as to the 
coverage of the employees of the Hon Minister for Works, 
and the effect of the application. At page two of the transcript 
of proceedings Ms Harrison states: 

"the schedule actually applies to Appendix D which was 
incorporated into the award. Appendix D was delivered 
on 22 December 1993, matter number 235 of 1993. Ef- 
fectively what Appendix D did was to replace the wages 
section in the award with a classification structure which 
allows workers through a recognition of work value for 
previous work and also for future training and skills de- 
velopment to apply for additional wages up the classifi- 
cation structure." 

At page four of the transcript Ms Harrison notes further: 
"Whilst this Appendix D does exclude the Minister 

for Works from the actual classification structure process 
at this point in time on the basis of other discussions tak- 
ing place with the BMA we are currently involved in fed- 
eral Industrial Relations Commission's proceedings to sort 
this matter out further and the building unions are cur- 
rently arguing that the existing BMA work has come un- 
der die federal award in any event, but if there are 
problems with that application and that application faUs 
then we will seek to come back to this commission to 
tidy up any outstanding workers who should have received 
the $8 who will not be as a result of those proceedings, if 
there are any. I don't believe that that matter though should 
hold up today's proceedings because on the face of it 
there are many BMA workers currently covered under 
the federal award." 

Later in proceedings, Mr Lang for the Respondents, dis- 
puted Ms Harrison's submissions in respect of die numbers of 
employees at the Building Management Authority who were 
affected by the application and had some discussion with the 
Senior Commissioner as to the application of the Appendix to 
those employees. At page twelve of the transcript he said: 

"The award has not been modernised for all the Re- 
spondents. Employees under this award are treated in two 
categories: That is those employees of the Respondents 
who are covered by Appendix D, which did have the 2.5 
application wage increase added to the award with effect 
from 17 November 1993; and then there is that other cat- 
egory of employees in the Building Management Author- 
ity who have not had that increase. They are lagging and 
in respect to this award they are the low paid workers. 

This application does not seek to vary the award for 
those lowest paid workers under this award." 

In his Reasons for Decision the Senior Commission noted: 
"That the application does not extend to all employees 

covered by the award is a matter for the applicant not the 
Commission. However, the decision of Beech C. (74 
WAIG 266) make clear the reasons for this situation." 

The very first provision within Appendix D says that the 
Appendix does not apply to the employees of the Hon Minis- 
ter for Works. Having said that there can be no conflict be- 
tween the provisions of that Appendix and Clause 9 in respect 
of those employees. Any conflict referred to in paragraph (b) 
of subclause (1) must relate to that arising in relation to par- 
ties bound and affected by the Appendix. Clause 9—Wages 
has continued to apply to the employees of the Hon Minister 
for Works for all purposes of the Award, and Appendix D has 
no application to those employees. 

Therefore, when Appendix D was amended in November 
1994 for the first arbitrated safety net adjustment that did not 
have the effect of also increasing the rates of pay contained 
within Clause 9—Wages. That would have required either a 
separate application or that the same application specifically 
referred to an amendment to Clause 9—Wages, and the appli- 
cation, neither in the original document filed nor the revised 
schedule, did so. The order which arose as a consequence of 
that application amended only Appendix D in respect of the 
first $8.00. 

On this basis Clause 9—Wages has not been amended for 
the first arbitrated safety net adjustment and therefore there is 
no entitlement for it to be amended for the second arbitrated 
safety net adjustment. 

Application No. 639 of 1995 
• In this matter, the Hon Minister for Works and Services and 
Others are the Applicants and the Union is the Respondent. 
This application seeks to amend Clause 9—Wages to incor- 
porate the 2.5% Structural Efficiency increase which had not 
been paid. Since May 1991, the employees of the Hon Minis- 
ter for Works have, by administrative action, received a $12 
per week overaward payment, an amount still being paid. The 
Respondent says that the 2.5% Structural Efficiency increase 
should now be incorporated into the rates of pay. 

The Structural Efficiency Principles require that a number 
of matters be dealt with. The Applicants say that the Award 
has been amended to make provision for more flexible work- 
ing arrangements in terms of categories of employees and of 
the arrangement of hours of work. The Applicants note that 
there are provisions contained within the Award dealing with 
award modernisation, however, there are other matters such 
as the classification structure which have not progressed. It 
says, however, that notwithstanding that lack of progress in 
some areas, the tests required have been substantially met. 

The application also seeks to update the list of Respondents 
on the basis that a number of Respondents are no longer em- 
ploying employees covered by the Award and therefore should 
be deleted from the list of Respondents. 

The application also seeks to vary Clause 9—Wages for the 
first arbitrated safety net adjustment No enterprise bargain- 
ing agreement has been reached and all the tests appropriate 
to the first arbitrated safety net adjustment have been met. 

The Respondents do not necessarily oppose this applica- 
tion, however, they say that in respect of the first arbitrated 
safety net adjustment, this matter has been dealt with in Ap- 
plication No. 520 of 1995. They do not oppose the applica- 
tion of 2.5% structural efficiency increase. 

In respect of the deletion of Respondents, the Respondent 
Unions in this matter have sought evidence from the Appli- 
cants' representative to demonstrate that those Respondents 
are no longer employing employees covered by this Award 
and reserve their position on that matter. The parties indicated 
that they would confer on the basis that the Commission's 
decision was reserved, and would advise the Commission as 
to whether the matter of the Respondency list would be by 
consent or otherwise. 

In light of the decision in Application No. 520 of 1995, that 
Clause 9—Wages has not yet been amended to provide for 
the first arbitrated safety net adjustment and, accordingly, the 



employees of the Hon Minister for Works and Services have 
not been awarded such first arbitrated safety net adjustment, 
it is appropriate that the clause be considered. The required 
tests under the Statement of Principles have been met in that 
employees concerned have not received a wage increase as a 
result of enterprise bargaining since 1 November 1991. The 
parties have undertaken some progress towards award restruc- 
turing. Whilst the prospect of an enterprise agreement is not 
good, this should not and will not prevent the awarding of the 
first arbitrated safety net adjustment. The clause will be 
amended to include the provision noting that the first arbi- 
trated safety net adjustment is contained within the Award and 
providing for the offsetting of any overaward payments aris- 
ing from enterprise agreements reached. 

In respect of the operative date, these amendments will take 
effect from the beginning of the first pay period commencing 
on or after the date of hearing, being 21 July 1995 in respect 
of both the 2.5% increase and the first arbitrated safety net 
adjustment. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers and Others 
and 

Hon Minister for Works and Others. 
No. 520 of 1995. 

Building Ttades (Government) Award 1968. 
No. 31A of 1966. 

COMMISSIONER P. E. SCOTT. 
30 August 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicants and 
Mr S Majeks on behalf of the Respondents, now therefore the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders— 

THAT the Building Trades (Government) Award 1968 
as amended be further varied in the terms of the follow- 
ing Schedule with effect from the beginning of the first 
pay period commencing on or after the 21st day of July 
1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1. Clause 9.—Wages: 

A. Subclause (2): Delete the amount of "$ 1.40" in para- 
graph (g) of this subclause and insert "$ 1.43" in lieu 
thereof. 

B. Subclause (3): Delete paragraphs (a) to (d) inclu- 
sive of this subclause and insert the following in lieu 
thereof: 

(a) Bricklayers, stoneworkers, 
carpenters, jointers, painters 
glaziers, signwriters, plasterers, 
plumbers and stonemasons 36.57 

(b) Special Class Tradesperson 
(as defined) 38.40 

(c) Registered Plumbers 37.99 
(d) Builders Labourers 

(i) Classifications (i) 
to (iii) inclusive 35.85 

(ii) Classifications (iv) to (ix) 33.72 
(iii) Classification (x) 32.60 
(iv) Classification (xi) 30.35 

C. Subclause (4): Delete the amounts of "$15.70" where 
they appear in this subclause and insert "$15.99" in 
lieu thereof. 

D. Subclause (7): Delete the amount of "$12.10" in this 
subclause and insert "$12.32" in lieu thereof. 

2. Clause 11.—Leading Hands: Delete the amounts of 
"$25.50", "34.10" and "$42.70" in subclause (1) of this clause 
and insert "$25.97", "34.73" and "$43.50" in lieu thereof re- 
spectively. 

3. Clause 13.—Special Rates and Provisions: 
A. Subclause (2): Delete the amounts of "$2.49" and 

"50 cents" in this subclause and insert "$2.53" and 
"51 cents" respectively in lieu thereof. 

B. Subclause (3): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

C. Subclause (4): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

D. Subclause (5): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

E. Subclause (6): Delete the amount of "32 cents" in 
this subclause and insert "33 cents" in lieu thereof. 

F. Subclause (7): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

G. Subclause (8): Delete the amounts of "49 cents" and 
"$1.01" where they appear in this subclause and in- 
sert "50 cents" and "$1.03" in lieu thereof. 

H. Subclause (9): Delete the amounts of "$1.77" and 
"64 cents" where they appear in this subclause and 
insert "$1.80" and "65 cents" in lieu thereof. 

I. Subclause (10): Delete the amount of "$10.66" in 
this subclause and insert "$10.85" in lieu thereof. 

J. Subclause (11): Delete the amount of "$1.76" in this 
subclause and insert "$1.79" in lieu thereof. 

K. Subclause (12): Delete the amounts of "35 cents" 
where they appear in this subclause and insert "36 
cents" in lieu thereof. 

L. Subclause (13): Delete the amount of "90 cents" in 
this subclause and insert "92 cents" in lieu thereof. 

M. Subclause (14): Delete the amounts of "35 cents" 
and "42 cents" in this subclause and insert "36 cents" 
and "43 cents" in lieu thereof. 

N. Subclause (15): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

O. Subclause (16): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

P. Subclause (17): Delete the amounts of "35 cents" 
and "60 cents" in this subclause and insert "36 cents" 
and "61 cents" in lieu thereof. 

Q. Subclause (18): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

R. Subclause (19): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

S. Subclause (20): Delete the amount of "$3.33" in this 
subclause and insert "$3.39" in lieu thereof. 

T. Subclause (21): Delete the amount of "$3.33" in this 
subclause and insert "$3.39" in lieu thereof. 

U. Subclause (22): Delete the amount of "90 cents" in 
this subclause and insert "92 cents" in lieu thereof. 

V. Subclause (24): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

W. Subclause (25): Delete the amount of "$1.18" in this 
subclause and insert "$1.20" in lieu thereof. 

X. Subclause (26): Delete the amounts of "42 cents" 
and "32 cents" in this subclause and insert "43 cents" 
and "33 cents" in lieu thereof. 

Y. Subclause (29): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

Z. Subclause (30): Delete the amount of "81 cents" in 
this subclause and insert "83 cents" in lieu thereof. 

AA. Subclause (31): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 
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BB. Subclause (32): Delete the amount of "32 cents" in 
this subclause and insert "33 cents" in lieu thereof. 

CC. Subclause (33): Delete the amount of "32 cents" in 
this subclause and insert "33 cents" in lieu thereof. 

DD. Subclause (34): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

EE. Subclause (35): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

FF. Subclause (36): Delete the amount of "42 cents" in 
this subclause and insert "43 cents" in lieu thereof. 

GG. Subclause (37): Delete the amount of "$ 1.18" in this 
subclause and insert "$1.20" in lieu thereof. 

HH, Subclause (38): Delete the amount of "38 cents" in 
this subclause and insert "39 cents" in lieu thereof. 

II. Subclause (39): Delete the amount of "$2.49" in this 
subclause and insert "$2.53" in lieu thereof. 

JJ. Subclause (52): Delete the amount of "35 cents" in 
this subclause and insert "36 cents" in lieu thereof. 

4. Schedule C: 
A. Delete the heading of this Schedule and insert the 

following in lieu thereof: 
SCHEDULE C—HOSPITAL ENVIRONMENT 

ALLOWANCE 
B. Paragraph (1): Delete the amounts of "9.20" and 

$3.20" in this paragraph and insert "$9.37" and 
"$3.26" in lieu thereof. 

C. Paragraph (2): Delete the amount of "$6.20" in this 
paragraph and insert "$6.31" in lieu thereof. 

D. Paragraph (3): Delete the amount of "$4.40" in this 
paragraph and insert "$4.48" in lieu thereof. 

5. Appendix A—Asbestos Eradication: Delete the amount 
of "$1.10" in paragraph (5) of this appendix and insert "$1.12" 
in lieu thereof. 

6. Appendix D—Award Restructuring: 
A. Delete paragraph (a) of subclause (7) of this appen- 

dix and insert the following in lieu thereof: 
(a) Wage Rates 

Level Percentage Rates Safety Total 
Relativity $ Net Weekly 
to Level 4 Adjustment Rate 

$ $ 
New Entrant 78 335.10 16 351.10 

1 82 352.30 16 368.30 
2 87 375.50 16 391.50 
3 92 397.00 16 413.00 
4 100 429.60 16 445.60 
5 105 451.10 16 467.10 
6 110 472.60 16 488.60 
7 115 494.00 16 510.00 
8 120 515.50 16 531.50 
9 125 537.00 16 553.00 

B. Delete paragraph (c) of subclause (7) of this appen- 
dix and insert die following in lieu thereof: 

(c) (i) The rates of pay in this Appendix include the 
first $8.00 per week arbitrated safety net ad- 
justment payable under the December, 1994 
State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(ii) The rates of pay in this Appendix include the 
second $8.00 per week arbitrated safety net 
adjustment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 

able since 1 November, 1991, pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Works and Others 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and Others. 

No. 639 of 1995. 
Building Trades (Government) Award 1968. 

No. 31Aof 1966. 
COMMISSIONER P. E. SCOTT. 

30 August 1995. 
Order. 

HAVING heard Mr S Majeks on behalf of the Applicants and 
Mr G Giffard on behalf of the Respondents, now therefore the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders— 

THAT the Building Trades (Government) Award 1968 
as amended be further varied in the terms of the follow- 
ing Schedule with effect from the beginning of the first 
pay period commencing on or after the 21st day of July 
1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
Clause 9.—Wages: Delete the preamble of this clause, and 

subclause (1) of this clause, and insert the following in lieu 
thereof. 

It is a term of this award that the union undertakes for the 
duration of the Principles determined by the Commission Court 
Session in Application No. 985 of 1995 not to pursue any 
extra claims, award or overaward except when consistent with 
the State Wage Principles. 

Oa FirB Teal Aftel Fsm Teal Ate Rrsi Teal Esgsege- Aitssnwd Res yesrcf Ajfetesse! Res IjemAtenssd Ssss csa Ssfey ssvics SeetyNet cf Safes? No (Pet Ae^sm- tavfee Net Adjaa- Week) ems A^sast- sssss estsst 
S S 5 SS $ SSS 

(I) (a) Tradespcrsons: Bricklayers Stooewcrkers, Carpenters, Joiners, Painters, Sign writers. Glaziers, Piasteras and Stone- masons as in Clause 6 of this Award 429.60 8 437.60 434.50 8 442.50 439.00 8 447.00 
(b) Special Class Ttadesperscn (as defined) 447.80 8 455.80 452.95 8 460.95 457.65 3 465.65 
(c) Plumbers holding registratisa in accordance with the Metro- politan Water Supply. Sewerage ami Drainage Act 444.85 8 452.85 449.80 8 457.80 45430 1 46230 
(d) Builders Labourers: 

(i) Rigger. Drainer, Dogman 414.10 8 422.10 418.80 8 426.80 40735 8 41535 
(ii) Scaffolder, Powder Monkey, Hoist or Winch Driver, Concrete Finisher, Steelfixer, inciuriing Tack Welder, Concrete Pump Operator 398.40 8 406.40 403.05 8 411.05 39535 8 40335 



Oa Rm TouJ Afar 1 Feu Tettl Ate Feu Ts^i! Esfigt-Arfesatsrf Rea yearofAjtsiauEd Rua 2yemAA«esd Rua Safey Saety f'fe! of Scfeiy Nu (te Adjsau- svyss Net AdjuS- Week) Best Ad/au- 

(Ui) Bdcklxyer't Labourer, Plasterer's Labourer, Assistant Rigser, Demalitkm Wcrfcm (after 3 oseaths' experioKa), Gear Hscd, Pik Driver, Ts:kle Hand, Jackbsmrssr Hand, Mixer Driver (concrete). Steel Erector, Aluminium Alloy Stiuctural Erector, Ganffy Hand or Crane Hand, Crate Chaser, Concrete Gang including Concrete Floater. Steel or Bar Bender to Pattern or Plan, Concrete Fonnwork Stripper, Concrete Pump, Hose hand 386.85 
(iv) Builder's Labourer employed on work other 

394.85 391.15 8 399.15 396.25 8 404.25 

370.05 356.80 8 364.80 
(v) The rates of pay in this award include the first SS.00 per wed: arbittaied safety net adjustment payable under the December, 1994 Stale Wage Dedtson. This first $8.00 per week arbitrated safety net adjusdneza may be offset to the extent of any wage increase as a result erf agreements reacted at enterprise level since 1 November, 1991. Increases made under previous State Wage Case Pricdpies or under the current Statement erf Principles, excepting those resulting from enterprise agreements, ere not to be used to offset ertrftraied safety net acgusGnests. 

CARGELL AUSTRALIA LIMITED—SALT 
PRODUCTION AND PROCESSING AWARD 1988 

No. A 34 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 
Branch; Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering & Electrical Division, W.A. Branch; 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Cargill Australia Limited. 
No. 675 of 1995. 

Cargill Australia Limited—Salt Production and Processing 
Award 1988. 

No. A 34 of 1988. 
COMMISSIONER A.R. BEECH. 

26 September 1995. 
Order. 

HAVING heard Mr G Sturman and Mr C Young on behalf of 
the Applicants and Mr C Mitchell on behalf of the Respond- 

ent and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979, hereby 
orders— 

THAT the Cargill Australia Limited—Salt Production 
and Processing Award 1988 be varied in accordance with 
the following Schedule and that such variation shall have 
effect from the beginning of the first pay period com- 
mencing on or after the 25th day of September 1995. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 

Schedule. 
1. Clause 23.—Wages: Delete subclause (2) of this clause 

and insert in lieu the following; 
(2) (a) The weekly rates of pay under the provisions of this 

award shall be: 
1st Arbitrated 

Safety Net 
Base Trade Rate Per Week Adjustment Total Wage 

% $ $ $ 
Level 1 90 436.10 8.00 444.10 
Level 2 92.5 448.20 8.00 456.20 
Level 3 95 460.30 8.00 468.30 
Level 4 97.5 472.40 8.00 480.40 
Level 5 100 484.50 8.00 492.50 
Level 6 105 508.70 8.00 516.70 
Level 7 110 533.00 8.00 541.00- 
LevelS 115 557.20 8.00 565.20 

(b) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

2. Schedule 3.—Wages and Classifications Structure: De- 
lete this Schedule and insert in lieu the following— 

SCHEDULE 3 
WAGES CLASSIFICATION STRUCTURE 

Level 9 
120% 

Level 10 
125% 

LevelS 
95% 

Level 4 Level 5 
97.5% 100% 

Level 6 
105% 

Level? 
110% 

Levels 
115% 

Level 1 
90% 

Level 2 
92.5% 

SECTION A 
MEWU& 
AEEFEU 

Storeman Skilled 
Serviceman Serviceman 
T/A appointed (expansion of 
as such to duties) 
relieve on 
stores or 
serviceman 
duties. 

Trades T/A who is Skilled 
Assistant required to Storeman 

Boilermaker E6 Electrical tradespcrson As defined 
Welder (as defined) MEWU& 

Reftig/fitter Basic Auto TAPE courses. 
Fitters fitting experience. 
Mechanics Fitter with auto electrician 
Refrig/fitter experience. 
E5 Electrical Fitter minor welding. 
Tradespcrson Fitter/mechanic with 

hydraulic experience. 
BMW with minor fitting Post trade or 
experience. Through cross trade 

otherwise, achieved a level 
of knowledge in cross 
sldlling to the equivalent of 
80 hours in-house training 
as established by the Joint 
Training Committee. 
All above levels within 
boundaries of expanded 
incidental and 
peripheral definition. 

As defined As defined 
MEWU& MEWU& 
TAPE courses. TAPE courses. 

AEEFEU & AEEFEU & 
MEWU MEWU 
classification classification 
yet tote yet to be 
agreed. agreed. 

Cross trade or 
post trade 

E7 Electrical E8 Electrical 
Tradesperson. Tradespcrson. 



Level 1 Level 2 
90% 92.5% 

$436.10# $448.20# 
Level3 Level 4 

95% 97.5% 
$460.30# $472.40# 

Level 5 Level 6 Level 7 Level 8 
100% 105% 110% 115% 

$484.50# $508.70# $533.00# $557.20# 
Level 9 Level 10 
120% 125% 

Process Process Process Plant Operator 3 Plant Operator 4 
Worker 2 Worker 3 Worker 4 (as defined) (as defined) 
(as defined) (as defined) (as defined) 
A4 Operator Shiploader Pondman/Lab. Operator of Operator 

Operator Assistant all Grader grader- 
Grade 2 Harvester, final trim 
(as defined) Dozer and 

Shiploader Dozer 1st 
Class 

Plant Plant Harvester 
Operator 1 Operator 2 and Laser 
(as defined) (as defined) equipment. 

Those currently employed on a rate higher than the new proposed levels will maintain existing rates. New starters will slot into new levels. Movement through levels 
will eventually absorb differentials. 

# Does not include arbitrated safety net adjustment. 

Broadbanded Groups 

CASE AM) BOX MAKERS' AWARD, 1952 
No. 48 of 1951. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bunnings Forest Products Pty Ltd 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

No. 121 of 1995. 

Case and Boxmakers' Award, 1952. 

No. 48 of 1951. 
COMMISSIONER RE. SCOTT. 

30 August 1995. 
Order. 

HAVING heard Mr A C Tomlinson on behalf of Bunnings 
Forest Products Pty Ltd and Ms D MacTieman on behalf of 
The Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, now therefore, the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT the Case and Boxmakers' Award, 1952 as 
amended be further varied in the terms of the following 
Schedule with effect from the beginning of the first pay 
period commencing on or after the 10th day of July 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
Clause 6.—Wages: Delete the preamble to subclause (1), 

and subclauses (1) and (2) of this clause and insert the follow- 
ing in lieu thereof: 

(1) The minimum rates of wages payable to employees 
employed in classifications contained in subclause 
(2) of this clause shall be as follows: 

Arbitrated 
Safety 

Net 
Adjustment 

Broadbanded Groups 
Arbitrated 

Safety 
Base Net 
Rate Adjustment 

$ S 
325.40 8.00 
342.00 8.00 

Total 
Minimum 

Weekly Rate 
(38 hours) 

$ 
333.40 
350.00 

364.60 
385.50 
417.20 
438.10 

(2) CLASSIFICATION: GROUP 
1. Sawyer planking out and flitching to size 
2. Stub edger and/or No. 1 Bench 
3. Other breaking down bench sawyers 
4. Band re-sawyer 

(i) Large—using blade over 7.62cm 
(ii) Small—using small blade not over 7.62cm 

5. Tailer-out on breaking down benches 
6. Tailer-out other benches 
7. Case bench sawyer and/or docker 
8. Wood and case machinist 
9. Case & Box makers for repairers (Manual) 

10. (i) Saw Doctor 
(ii) Saw Doctor Special Skills 

11. Saw Sharpener 
12. Hoop iron and/or wiring bench band 
13. Pallet maker 
14. Cable drum and/or reel maker assembler 

and/or finisher 
15. Woodmachining Section— 

(a) Two, three, or four sider planer, who is 
required to set up the machine and then only 
from such time as he/she is required so to act 
(b) who is not required to set up the machine 
but is required to operate, and then only from 
such time as he/she is required so to act 
(c) Buzzer—when required to do other than 
planing one face and squaring edge, and is 
required to set up the machine and then only 
from such time as he/she is required so to act 
(d) who is required to set up the machine but 
is not required to do other than planing one 
face and edge, and then only from such time 
as he/she is required so to act 
(e) who is not required to set up the machine 
and is only required to buzz one face and one 
edge, and then only from such time as he/she 
is required so to act 
(f) Thicknesser who is required to set up the 
machine and do other than just planing timber 
all round, and then only from such time as 
he/she is required so to act 



CLASSIFICATION: GROUP 
(g) Thicknesser who is required to set up the 
machinebut is only required to plane timber 
all round and then only from such time as 
he/she is required so to act 3 
(h) Thicknesser who is not required to set up 
the machine and only plane timber all round, 
and then only from such time as he/she is re- 
quired so to act 3 
(i) (i) Shaper 5 

(ii) who is not required to set up the machine 
and is only required to operate the 
machine with automatic feed 3 

(j) (i) Double End Tenoner who is required 
to set up the machine and then only 
from such time as he/she is required so 
to act 5 

(ii) who is not required to set up the machine 
but is required to operate the machine 
and then only from such time as he/she 
is required so to act 3 

(k) (i) Multiple boring machine who is re- 
quired to set up the machine and then 
only from such time as he/she is re- 
quired so to act 3 

(ii) who is not required to set up the machine 
but is required to operate the machine 
and then only from such time as he/she 
is required so to act 3 

16. (a) Watchperson 2 
(b) Gatekeeper, who is required to do admin- 

istrative duties 4 
17. Stacker for seasoning by means of stripping 

or other recognised method 2 
18. Mill or yard hand (as defined) 1 
19. Other unclassified adults 1 
20. Case and Box maker for repairer (manual) 

who is responsible for making up client's 
orders, also who is responsible for receiving 
client's goods, and then only from such time 
as he/she is required so to act 3 

21. (a) Tallyperson who is responsible for making 
up of clients' orders for delivery 4 

(b) Tallyperson other than (a) 3 
22. Person who is responsible for setting up and 

operating the crate washing machine 3 
23. Tailer out to crate washing machine 2 
24. Pendant crane operator whose duties also 

require to tally 3 
25. Pendant crane operator 3 
Clause 6.—Wages: Delete subclause (5) of this clause and 

insert the following in lieu thereof: 
The rates of pay in this award include the first $8.00 

per week arbitrated safety net adjustment payable under 
the December, 1994 State Wage Decision. This first $8.00 
per week arbitrated safety net adjustment may be offset 
to the extent of any wage increase as a result of agree- 
ments reached at enterprise level since 1 November, 1991. 
Increases made under previous State Wage Case Princi- 
ples or under the current Statement of Principles, except- 
ing those resulting from enterprise agreements, are not to 
be used to offset arbitrated safety net adjustments. 

No. R 34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

Co-operative Bulk Handling Limited. 

No. 872 of 1995. 

Clerks' (Grain Handling) Award, 1977 

No. R 34 of 1977. 
COMMISSIONER RE. SCOTT. 

19 September 1995. 
Order. 

HAVING heard Mr R Dhue on behalf of the Applicant and 
Mr M Sandy on behalf of the Respondent, now therefore the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders— 

THAT the Clerks' (Grain Handling) Award, 1977 as 
amended be further varied in the terms of the following 
Schedule with effect from the beginning of the first pay 
period commencing on or after the 5th day of September 
1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
Clause 8.—Wages: Delete this clause and insert the follow- 

ing in lieu thereof: 

8.—WAGES 
(1) The rates of pay of adult employees shall be as pre- 

scribed by this clause and the rates of pay of junior 
employees shall be the following percentages of the 
prescribed adult rate for the work upon which the 
junior employee is engaged: 
Under 18 years of age 60% 
At 18 years of age 70% 
At 19 years of age 80% 
At 20 years of age 90% 

(2) The weekly rate of pay for adult employees shall be 
as follows: 

Arbitrated Total 
Safety Net 

Level 7: 
Base 519.90 16.00 535.90 
Increment 1 532.20 16.00 548.20 
Increment 2 544.50 16.00 560.50 
Increment 3 556.80 16.00 572.80 
Increment 4 569.10 16.00 585.10 
Level 6: 
Base 479.10 16.00 495.10 
Increment 1 487.20 16.00 503.20 
Increment 2 495.30 16.00 511.30 
Increment 3 503.50 16.00 519.50 
Increment 4 511.70 16.00 527.70 
Level 5: 
Base 422.90 16.00 438.90 
Increment 1 434.10 16.00 450.10 
Increment 2 445.30 16.00 461.30 
Increment 3 456.50 16.00 472.50 
Increment 4 467.80 16.00 483.80 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Arbitrated Total 
Safety Net 

Level 4: 
Base 392.00 16.00 408.00 
Increment 1 402.30 16.00 418.30 
Increment 2 412.60 16.00 428.60 

Level 3: 
Base 369.50 16.00 385.50 
Increment 1 377.00 16.00 393.00 
Increment 2 384.50 16.00 400.50 

Level 2: 
Base 359.50 16.00 375.50 
Increment 1 364.50 16.00 380.50 

Level 1: 
Base 350.40 16.00 366.40 

(3) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable trader the December, 1994 State 
Wage Decision. This first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November, 1991, pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(4) No employee shall, as a result of the implementa- 
tion of this classification structure, suffer any reduc- 
tion in wages or conditions which the employee was 
receiving as at 11 October, 1991. 

(5) (a) Promotion to an employee's next and subse- 
quent increments shall be based on a combi- 
nation of performance, qualifications and 
experience. 

(b) Reclassification to another level shall be sub- 
ject, but not limited to, the employee satisfy- 
ing the relevant criteria, training requirements 
and competency standards for that level. 

(c) Application for progression to the employee's 
next increment or for reclassification may be 
made by the employee or by the employee's 
Section and/or Department Head. 

(6) The employer may direct an employee to carry out 
such duties as are within the limits of the employ- 
ee's skill, competence and training. 

AWARD 1978 
No. R 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
WA Turf Club and Others. 

No. 400B of 1995. 

Clerks (Racing Industry—Betting) Award 1978 
No. R 22 of 1977. 

COMMISSIONER RE. SCOTT. 
24 July 1995. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceedings 

as edited by the Commissioner) 
THE COMMISSIONER: This is an application to amend the 
Clerks (Racing Industry—Betting) Award 1978, (No. R 22 of 
1977) ("the Award") in respect of the second arbitrated safety 
net adjustment for employees of the Totalisator Agency Board 
and the WA Greyhound Racing Association. 

By consent, this application will be divided into two parts, 
the first being 400B and an order will issue under that appli- 
cation to amend the Award in respect of the respondents rep- 
resented today to reflect the increase which is available in 
accordance with the State Wage Case Decision of 30 Decem- 
ber 1994, (75 WAIG 23). 

I am satisfied that the tests which are to be applied, other 
than the enterprise flexibility clause, have been met. 

The second application 400B of 1995 dealing with the en- 
terprise flexibility clause will be adjourned until the outcome 
of the Commission in Court Session hearing dealing with en- 
terprise flexibility provisions for government agencies gener- 
ally is known. 

In respect of operative date, section 39 subsection (3) of the 
Act says that the Commission may by its award give retro- 
spective effect and in particular paragraph (b) says that that is 
in special circumstances which, in the opinion of the Com- 
mission, make it fair and right to do so. 

This particular matter has some element of special circum- 
stance associated with it in that other respondents to this award 
were able to respond to the union and reach their agreement 
prior to the matter being listed for hearing. These respond- 
ents, however, for whatever reason, did not respond until the 
day before the hearing which was set down for this matter 
originally. 

I accept that discussions took place as soon as possible there- 
after and whilst I accept that there may not have been any 
deliberate, reckless or negligent approach by either of the par- 
ties and that there is no claim that a nexus or any other type of 
relationship exists which may be appropriate for considera- 
tion, the fact is that other employees covered by this award 
whose employers responded within the appropriate time have 
received their increase some weeks ago. It is noted that their 
amendment was by consent. 

As I have noted, I accept that there is some element of spe- 
cial circumstance and on that basis I intend to order some ele- 
ment or retrospectivity. The question then to be answered is 
how much retrospectivity and that is a difficult matter. In the 
circumstances this matter has been brought on for hearing as 
soon as reasonably practicable and the parties have had some 
discussion. I quite clearly recollect that it was my intention 
expressed at the last hearing that this matter be listed for hear- 
ing within, as far as possible, a period of one week from that 
last day of hearing, which was 26 May 1995. 

On that basis it is my intention to order that the operative 
date be from the beginning of the first pay period commenc- 
ing on or after 1 week from Friday 26 May 1995, being 2 June 
1995. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Totalisator Agency Board of Western Australia and Another. 

No. 400B of 1995. 
Clerks (Racing Industry—Betting) Award 1978 

No. R 22 of 1977. 
COMMISSIONER RE. SCOTT. 

24 July 1995. 
Order. 

HAVING heard Mr R Dhue on behalf of the Applicant and 
Ms T Allen on behalf of the Totalisator Agency Board of 
Western Australia and Western Australian Greyhound Racing 
Association, now therefore, the Commission pursuant to the 
powers conferred on it under ihe Industrial Relations Act, 1979 
hereby orders— 

THAT the Clerks (Racing Industry—Betting) Award 
1978 as amended be further varied in the terms of the 
following Schedule with effect from the beginning of the 
first pay period commencing on or after the 2nd day of 
June 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
Clause 8.—Rates of Pay: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) The minimum rates of pay per hour payable to the 

employees classified hereunder shall be: 
Base Total 
Rate Supplementary Rate 
Per Payment Per 

Hour Per Hour Hour 
$ $ $ 

(a) Clerk 9.97 0.42 10.39 
(b) Supervising Clerk 

and/or Banker 10.41 0.42 10.83 

(c) (i) The rates of pay in this award include 
the first $8.00 per week arbitrated safety 
net adjustment payable under the De- 
cember, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net 
adjustment may be offset to the extent 
of any wage increase as a result of agree- 
ments reached at enterprise level since 
1 November, 1991. Increases made un- 
der previous State Wage Case Princi- 
ples or under the current Statement of 
Principles, excepting those resulting 
from enterprise agreements, are not to 
be used to offset arbitrated safety net 
adjustments. 

(ii) The rates of pay in this award include 
the second $8.00 per week arbitrated 
safety net adjustment payable under the 
December, 1994 State Wage Decision. 
This second $8.00 per week arbitrated 
safety net adjustment may be offset to 
the extent of any wage increase payable 
since 1 November, 1991, pursuant to 
enterprise agreements, consent awards 
or award variations to give effect to en- 
terprise agreements, insofar as that wage 
increase has not previously been used 
to offset an arbitrated safety net adjust- 
ment. Increases made under previous 
State Wage Case Principles or under the 
current Statement of Principles, except- 
ing those resulting from enterprise 

agreements, are not to be used to offset 
arbitrated safety net adjustments. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 
and 

Totalisator Agency Board of Western Australia and Another. 
No. 4G0B of 1995. 

Clerks (Racing Industry—Betting) Award 1978. 

COMMISSIONER P E SCOTT. 
24 July 1995. 

Order. 
WHEREAS an application was made by the Australian Mu- 
nicipal, Administrative, Clerical and Services Union of Em- 
ployees, WA Clerical and Administrative Branch to vary the 
Clerks (Racing Industry—Betting) Award 1978; and 

WHEREAS Application No. 400B of 1995 was divided into 
two parts, to become Application No. 40QB(1) of 1995 which 
relates to the Enterprise Flexibility Clause of this Award and 
Application No. 400B of 1995 which relates to the remainder 
of die application; and 

WHEREAS subsequent negotiations have resulted in agree- 
ment not to vary the Award with respect to Application No. 
•400B(1) of 1995; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT Application No. 400B(1) of 1995 be and is 
hereby dismissed. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

DAMPJER SALT AWARD 1990 
No. A 23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch 

Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing, and Allied Workers Union 

of Australia, Engineering & Electrical Division, WA 
Branch; 

The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch 

and 
Dampier Salt Operations Pty Ltd. 

No. 761 of 1995. 

Dampier Salt Award No. A23 of 1W0. 
COMMISSIONER A R BEECH. 

19 September 1995. 
Order. 

HAVING heard Mr M Llewellyn on behalf of the Applicants 
and Ms E Keneally (of counsel) on behalf of the Respondent 
and by consent, the Commission, pursuant to the powers con- 



ferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Dampier Salt Award 1990 be varied in ac- 
cordance with the following Schedule and that such vari- 
ation shall have effect from the beginning of the first pay 
period commencing on or after 6th August 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
Clause 34.—Wages: Mete subclause (1) of this clause and 

insert in lieu the following: 
(1) (a) Base Wage Rates 

lstS:28d 
Engin- Prod- MMfitum Safety Gross 

Sih eering- uction % Wsddy Net Adjust- Weekly 
Worker Clssaf- Ctsssif- Base Wage mem Wage 
Level icatioo iemicn "TVmis S S $ 
SWl T4 115 557.60 16.00 573.60 
SW2 T3 110 533.30 16.00 549.30 
SW3 T2 P6 105 509.10 16.00 525.10 
SW4 T1 P5 100 484.80 16.00 500.80 
SW5 P4 96 465.40 16.00 481.40 
SW6 P3 92 446.00 16.00 462.00 
SW7 P2 88 426.60 16.00 442.60 
SW8 PI 82 397.60 16.00 413.60 

(b) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, exceptin 
those resulting from enterprise agreements, a) 
not to be used to offset arbitrated safety n 
adjustments. 

(c) The rates of pay in this award include the set 
ond $8.00 per week arbitrated safety net at 
justment payable under the December, 199' 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase as a 
result of agreements reached at enterprise level 
since 1 November, 1991, pursuant to enter- 
prise agreements, enterprise flexibility agree- 
ments or consent awards or award variations 
to give effect to enterprise agreements insofar 
as that wage increase has not previously been 
used to offset an arbitrated safety net adjust- 
ment. Increases made under previous State 
Wage Case Principles or under the current 
Statement of Principles, excepting those re- 
sulting from enterprise agreements, are not to 
be used to offset arbitrated safety net adjust- 
ments. 

ENGINE DRIVERS (GOVERNMENT) AWARD 1983 
No. A 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

Woodworkers Union of Australia—Western Australian 
Branch 

and 
Minister for Works and Others 

No. 963 of 1995. 
Engine Drivers (Government) Award 1983 

No. A 5 of 1983. 
COMMISSIONER G.L. FIELDING. 

22 September 1995. 
Order. 

HAVING heard Ms D. MacTieman on behalf of the Appli- 
cant and Mr S. Majeks on behalf of the Respondents and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Engine Drivers (Government) Award 1983 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 22nd 
day of September, 1995. 

(Sgd.) G.L. FIELDING, 
[L.S] Commissioner. 

Schedule. 
1. Clause 24.—Wages: 

(A) Mete subclauses (1) and (2) of this clause and in- 
sert in lieu thereof the following: 

Hie rates of pay in this award include the first 
$8.00 per week Arbitrated Safety Net Adjustment 
payable under the December 1994 State Wage Deci- 
sion. This first $8.00 per week Arbitrated Safety Net 
Adjustment may be offset to the extent of any wage 
increase as a result of agreements reached at enter- 
prise level since 1st November, 1991. 

The rates of pay in this award include the second 
$8.00 per week Arbitrated Safety Net Adjustment 
payable under the December 1994 State Wage Deci- 
sion. This second $8.00 per week Arbitrated Safety 
Net Adjustment may be offset to the extent of any 
wage increase payable since the 1st November, 1991, 
pursuant to enterprise agreements, enterprise flex- 
ibility agreements or consent awards or award vari- 
ations to give effect to enterprise agreements, insofar 
as that wage increase has not previously been used 
to offset an Arbitrated Safety Net Adjustment 

Increases made under previous State Wage Case 
Principles or under the current Statement of Princi- 
ples, excepting those resulting from the enterprise 
agreements are not to be used to offset Arbitrated 
Safety Net Adjustments. 

(1) The weekly rates of wages payable to employees cov- 
ered by the Award shall be as follows: 

Classification $16.00 Total 
Arbitrated 
Safety Net 

$ $ $ 
(a) Operators of equipment 

as specified 
(i) Duel Fuel engine 

drivers, Metro Water 
Authority Subiaco 
Treatment Works 
(includes attention 
to pump and sludge 
heating equipment 
as directed) 



Classification $16.00 Total 
Arbitrated 
Safety Net 

On Commencement 383.76 16.00 399.76 
After 1st year of 

service 387.55 16.00 403.55 
After 2nd year of 

service 391.04 16.00 407.04 
(ii) Winch Driver 

On Commencement 367.36 16.00 383.36 
After 1st year of 

service 371.15 16.00 387.15 
After 2nd year of 

service 374.74 16.00 390.74 
(iii) Pumpers, country Pumping Stations 

On Commencement 388.58 16.00 404.58 
After 1st year of 

service 392.17 16.00 408.17 
After 2nd year of 

service 396.06 16.00 412.06 
(b) Mobile Crane Operator (classified according to lift- 

ing capacity of the crane) 
(i) Up to 5 tonnes 

On Commencement 376.48 16.00 392.48 
After 1st year of 

service 380.28 16.00 396.28 
After 2nd year of 

service 383.97 16.00 399.97 
(ii) Over 5 tonnes and up to 10 tonnes 

On Commencement 380.79 16.00 396.79 
After 1st year of 

service 384.58 16.00 400.58 
After 2nd year of 

service 388.17 16.00 404.17 
(iii)Over 10 tonnes and up to 20 tonnes 

On Commencement 385.71 16.00 401.71 
After 1st year of 

service 389.50 16.00 405.50 
After 2nd year of 

service 393.19 16.00 409.19 
(iv)Over 20 tonnes and up to 40 tonnes 

On Commencement 391.24 16.00 407.24 
After 1st year of 

service 394.83 16.00 410.83 
After 2nd year of 

service 398.73 16.00 414.73 
(v) Over 40 tonnes and up to 80 tonnes 

On Commencement 399.75 16.00 415.75 
After 1st year of 

service 403.13 16.00 419.13 
After 2nd year of 

service 406.82 16.00 422.82 
(vi)Over 80 tonnes 

On Commencement 403.85 16.00 419.85 
After 1st year of 

service 407.64 16.00 423.64 
After 2nd year of 

service 411.33 16.00 427.33 
(vii)Mobile Crane Driver (North West Ports) 

On Commencement 383.86 16.00 399.86 
After 1st year of 

service 387.45 16.00 403.45 
After 2nd year of 

service 391.04 16.00 407.04 
(c) Boiler Attendant and Fireperson as defined 

On Commencement 370.54 16.00 386.54 
After 1st year of 

service 374.33 16.00 390.33 
After 2nd year of 

service 379.05 16.00 395.05 

Classification $16.00 Total 
Arbitrated 
Safety Net 

$ $ $ 
(d) Hospital Plant Operators as defined 

(i) Hospital Plant 
Operator Level 1 378.74 16.00 394.74 

(ii) Hospital Plant 
Operator Level 2 396.57 16.00 412.57 

(iii) Hospital Plant 
Operator Level 3 414.41 16.00 430.41 

(iv) Hospital Plaiit 
Operator Level 4 445.57 16.00 461.57 

(B) Renumber subclauses (3), (4) and (5) as subclauses (2), 
(3) and (4). 

FIRE BRIGADE EMPLOYEES' AWARD, 1990, 
No. A 28 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

United Firefighters Union of Western Australia 
and 

Western Australian Fire Brigades Board. 
No. 945 of 1995. 

Fire Brigade Employees' Award, 1990, 
No. A 28 of 1989. 

COMMISSIONER P E SCOTT. 
21 September 1995. 

Order. 
HAVING heard Mr M Keogh on behalf of the Applicant and 
Mr S Foy on behalf of the Respondent, now therefore the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby or- 
ders— 

THAT the Fire Brigade Employees' Award, 1990, No. 
A 28 of 1989 as amended be further varied in the terms 
of the following Schedule with effect from the beginning 
of the first pay period commencing on or after the 7th 
day of September 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1. Clause 1A.—Statement of Principles December 1994: 

Delete this clause and insert the following in lieu thereof: 
1 A.—STATE WAGE PRINCIPLES 

The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable under 
the December, 1994 State Wage Decision. This first $8.00 
per week arbitrated safety net adjustment may be offset 
to the extent of any wage increase as a result of agree- 
ments reached at enterprise level since 1 November, 1991. 
Increases made under previous State Wage Case Princi- 
ples or under the current Statement of Principles, except- 
ing those resulting from enterprise agreements, are not to 
be used to offset arbitrated safety net adjustments. 

2. Clause 2:—Arrangement: Delete "1 A. Statement of Prin- 
ciples December 1994" from this clause and insert the follow- 
ing in lieu thereof: 

1A. State Wage Principles 
3. Clause 6.—Wages: Delete subclauses (2) and (3) of this 

clause and insert the following in lieu thereof: 
(2) The total weekly wage for the ordinary hours of work 

as defined in Clause 8.—Hours of Duty of this award, 



payable to employees covered by this award, shall 
be as follows: 

$ 
(a) Trainee Firefighter 538.49 

3rd Class Firefighter 589.94 
2nd Class Firefighter 602.80 
1st Class Firefighter, Level 1 634.95 

Level 2 654.24 
Level 3 718.55 

Senior Firefighter 750.70 
Leading Firefighter 782.86 
Senior Firefighter 
Leading Firefighter 

(b) Station Officer 1st Year 
2nd Year 
3rd Year 

(c) District Officer 
Superintendent 

(d) Fire Safety Assistant 

815.01 
847.16 
879.32 

975.78 
1,059.37 

Existing Arbitrated Total 
Total Wage Safety Net Wage 

Adjustment 
S S S 

Grade 1 459.96 8.00 467.96 
Grade 2 507.63 8.00 515.63 
Grade 3 579.98 8.00 587.98 
Grade4 610.48 8.00 618.48 

(e) Fire Safety Assistant (O'Connor Workshops) 
Grade 1 459.96 8.00 467.96 
Grade 2 507.63 8.00 515.63 

(3) (a) Each of the above rates in paragraphs (a), (b) 
and (c) of subclause (2) of this clause includes 
the amount of $8.00 being the first arbitrated 
safety net adjustment under the December, 
1994 State Wage Decision. 

(b) Each of the above rates in paragraphs (d) and 
(e) of subclause (2) of this clause includes the 
amount of $8.00 being the first arbitrated 
safety net adjustment under the December, 
1994 State Wage Decision. 

4. Clause 34.—Formula for Calculation of Weekly Wages: 
Delete subclauses (1) and (2) of this clause and insert the fol- 
lowing in lieu thereof: 

(1) Part 1—Base Rate 
Existing Arbitrated Total 

Base Bate Safety Net Base 
Adjustment Rate 

$ $ S 

(a) Trainee Firefighter 377.20 8.00 385.20 
3rd Class Firefighter 414.00 8.00 422.00 
2nd Class Firefighter 423.20 8.00 431.20 
1st Class Firefighter 

Level 1 446.20 8.00 454.20 
Level 2 460.00 8.00 468.00 
Level3 506.00 8.00 514.00 

Senior Firefighter 529.00 8.00 537.00 
I raiting Firefighter 552.00 8.0) 560.00 

(b) Station Officer 
1st Year 575.0) 8.00 583.00 
2nd Year 598.00 8.00 606.00 
3rd Year 621.00 8.00 629.00 

(c) District Officer 690.00 8.00 698.00 
Superintendent 749.80 8.00 757.80 

(2) Each of the above Total Base Rates in subclause (2) 
of this clause includes the amount of $8.00 being 
the first arbitrated safety net adjustment under the 
December, 1994 State Wage Decision. 
For the purposes of Part 2: Calculation of Penalty 
Payments of this clause, the Total Base Rate set out 
in the column above are referred to by the initials 
BR. 

FIRE BRIGADE EMPLOYEES (WORKSHOPS) 
AWARD 1983 

No. A 6 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch and Another 

Western Australian Fire Brigades Board 
No. 598 of 1995. 

Fire Brigade Employees (Workshops) Award 1983 
No. A 6 of 1981. 

COMMISSIONER P E SCOTT. 
21 September 1995. 

Order. 
HAVING heard Mr G C Sturman on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch and 
the Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch), and Mr S Foy on 
behalf of the Western Australian Fire Brigades Board, now 
therefore the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con- 
sent, hereby orders— 

THAT the Fire Brigade Employees (Workshops) Award 
1983 as amended be further varied in the terms of the 
following Schedule with effect from the beginning of the 
first pay period commencing on or after die 7th day of 
September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
Clause 19.—Wages: Delete the preamble, and subclauses 

(1) and (2) of this clause and insert the following in lieu thereof: 
(1) Subject to this clause, an adult employee in the clas- 

sification specified in the table set out in subclause 
(2) hereof (other than an apprentice) shall be paid at 
the respective total wage rate per week assigned to 
that class of work. 

The base rates, supplementary payment and addi- 
tional payment prescribed in subclause (2) hereof 
shall operate on or after 13 November 1990 and re- 
main in force for a period of nine months. 

An employee's award rate of pay is inclusive of 
the base rate of pay and the supplementary payment 
as prescribed in subclause (2) hereof. The total rate 
of pay is inclusive of the base rate, supplementary 
payment and additional payment, where applicable. 

The all-purpose rate for this award shall be l/38th 
of the total rate prescribed herein. 

(2) (a) 

Bite fti]ppV*mgnt»ry 
Rate Payment 

Ist & 2nd 
Safety Net 

Adjustments 
Additional 
Paymem 

Years of 
Service 

Total 
"Wsgp 
Per 

Week 
$ $ $ S S S 

EngiBeczing Trcdcspersoa— 
C8 Level 3 391.90 55.80 16.00 118.70 

139.30 
166.80 

(1-2) 
(3-8) 

(over 8) 
582.40 
603.00 
630.50 

C9 Level 2 374.10 53.20 16.00 77.30 (D 520.60 
C10 Level 1 356.30 50.70 16.00 81.10 (1) 504.10 
Eagmecring Employee— 
CU Level4 329.20 46.80 16.00 57.70 (1) 449.70 
C12 Level3 311.40 44.30 16.00 21.50 (i) 393.20 

(b) (i) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December, 1994 State 
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Wage Decision. This first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(ii) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of my wage increase pay- 
able since 1 November, 1991, pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

FOOD INDUSTRY (FOOD MANUFACTING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers Union of Western Australia, Union of 
Workers 

and 
Anchor Products and Others. 

No. 816 of 1995. 
Food Industry (Food Manufacturing or Processing) Award 

No. A20 of 1990. 
COMMISSIONER R. H. GIFFORD. 

22 September 1995. 
Order. 

HAVING heard Mr B. Johnston on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 

THAT the Food Industry (Food Manufacturing or 
Processing) Award be varied in accordance with the fol- 
lowing Schedule and that such variation shall have effect 
from die beginning of the first pay period commencing 
on or after die 30th day of August 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
Clause 31.—Wages: Delete the preamble, subclause (1) and 

subclause (2) of this clause, and insert in lieu thereof the 
following: 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this award 

from the first pay period commencing on or after 30 
August 1995. 

Arbitrated 
Base Safety Award 
Rate Net Rate 

Adjustments 
$ $ $ 

Section One to Six as Defined: 
Level 1 (78%) 325.40 16.0) 341.40 
Level 1A (80%) 333.80 16.0) 349.80 
Level 2 (82%) 342.10 16.00 358.10 
Level 3 (87.4%) 364.60 16.00 380.60 
Level 4 (92.4%) 385.50 16.00 401.50 
LevelS (100%) 417.20 16.00 433.20 

The rates of pay in the award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

The rates of pay in this award include the second $8.00 per 
week arbitrated safety net adjustment payable under the 
December 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase payable since 1 November 1991, pursuant 
to enterprise agreements, enterprise flexibility agreements or 
consent awards or award variations to give effect to enterprise 
agreements, insofar as that wage increase has not previously 
been used to offset an arbitrated safety net adjustment. 
Increases made under previous State Wage Cases Principles 
or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to 
offset arbitrated safety net adjustments. 

(2) Junior Employees: 
(Percentage of adult rate of Level 1) % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 to 21 years of age 100 

GOVERNMENT ENGINEERING AND BUILDING 
TRADES FOREMEN AND SUB FOREMEN AWARD 

No. 15 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Hon Minister for Works and Others 

No. 612 of 1995. 

Government Engineering and Building Trades Foremen and 
Subforemen Award. 

No. 15 of 1973. 

COMMISSIONER RE. SCOTT. 
7 September 1995. 

Order. 
HAVING heard Mr K Dodd on behalf of the Applicant and 
Mr B Patterson, and with him Mr S Majeks on behalf of the 
Respondents other than Curtin University, now therefore the 
Commission, pursuant to the powers conferred on it under the 



Industrial Relations Act, 1979, and by consent, hereby 
orders— 

THAT the Government Engineering and Building 
Tirades Foremen and Subforemen Award as amended be 
further varied in the terms of the following Schedule with 
effect from the beginning of the first pay period com- 
mencing on or after the 17th day of August 1995. 

(Sgd.) RE. SCOTT, 
fL.Sl Commissioner. 

Schedule. 
Schedule B—Wages: Delete this Schedule and insert the 

following in lieu thereof: 

SCHEDULEB 

WAGES 
(1) Rate per week 

Base 
Rate 

1st 
Arbitrated 

Safety 
Net 

Total 
Rate 
As At 

January 
1995 

2nd 
Arbitrated 

Safety 
Net 

Total 
Rate 

$ $ $ $ S 
(a) Foreman 

Class 1 615.60 
629.60 
643.40 

8.00 
8.00 
8.00 

623.60 
637.60 
651.40 

8.00 
8.00 
8.00 

631.60 
645.60 
659.40 

Foreman 
Class 2 562.40 

575.40 
588.60 
603.90 

8.00 
8.00 
8.00 
8.00 

570.40 
583.40 
596.60 
611.90 

8.00 
8.0) 
8.0) 
8.00 

578.40 
591.40 
604.60 
619.90 

(b) Sub- 
Foremen 527.50 

539.60 
550.20 

8.00 
8.00 
8.00 

535.50 
547.60 
558.20 

8.00 
8.00 
8.0) 

543.50 
555.60 
566.20 

(2) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

(3) The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay- 
able under the December, 1994 State Wage Deci- 
sion. This second $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase payable since 1 November, 1991, pur- 
suant to enterprise agreements, consent awards or 
award variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not previ- 
ously been used to offset an arbitrated safety net 
adjustment. Increases made under previous State 
Wage Case Principles or under the current Statement 
of Principles, excepting those resulting from enter- 
prise agreements, are not to be used to offset arbi- 
trated safety net adjustments. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS—PRIVATE HOSPITALS) 

AWARD 1978 
No. R 2 of 1977. 

HOSPITAL WORKERS (N'GALA) AWARD 
No. 6A of 1958. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD, 1987 
No. A6 of 1987. 

HOSPITAL EMPLOYEES' (HOME OF PEACE) 
CONSOLIDATED AWARD 1981 

No. 26 of 1960. 
CROTHALL HOSPITAL SERVICES (W.A.) PTY LTD 

AWARD 
No. A 3 of 1987. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD 

No. 8 of 1978. 
PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 

No. 27 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

Powerclean. 
No. 1090 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

N'gala Inc. 
No. 1091 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

Anglican Homes for Aged the Aged Inc and Others. 
No. 1102 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

Homes of Peace Inc. 
No. 1121 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

Crothall Hospital Services WA. 
No. 1129 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

St John of God Hospital and Others. 
No. 1135 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch, 
and 

St John of God Hospital and Others. 
No. 1146 of 1994. 

COMMISSIONER C.B. PARKS. 
13 September 1995. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission there are 
applications to amend the Hospital Workers (Cleaning 
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Contractors—Private Hospitals) Award 1978, the Hospital 
Workers (N'gala) Award, the Aged and Disabled Persons 
Hostels Award 1978, the Hospital Employees' Home of Peace 
(Consolidated) Award 1981, the Crothall Hospital Services 
(WA) Pty Ltd Award, the Enrolled Nurses and Nursing 
Assistants (Private) Award, and the Private Hospital Employees 
Award 1972. 

At the outset of proceedings three separate groups of 
employers sought leave to be joined as parties, or alternatively 
as intervenors, in applications Nos. 1102, 1135 and 1146 of 
1994, pursuant to applications filed in the registry of the 
Commission for that purpose on 12 May 1995 and thereafter 
served upon the applicant union. Two applicants for joinder 
cited as. Bridge House, and the St Hilda's Anglican School 
for Girls, were both granted leave to withdraw their 
applications and, with the consent of the union, all other 
applicants were joined as parties to the proceedings by the 
Commission. 

Each of the five applications for determination has been made 
by the union for the purpose of accessing the second $8.00 
Arbitrated Safety Net Adjustment made available by the State 
Wage Case Decision—^December 1994 and all were heard 
conjointly by agreement between the parties. 

The parties are agreed that it is appropriate that each of the 
material awards be varied to include the second Arbitrated 
Safety Net Adjustment. They are further agreed that the 
precedent conditions of the State Wage Case Decision— 
December 1994 required to be satisfied before the Commission 
may grant the $8.00 adjustment have been satisfied, except 
that, none of the material awards presently contains "enterprise 
flexibility provisions". This lastmentioned condition the parties 
propose be satisfied by inserting into each award a common 
clause designed to facilitate enterprise based negotiation and 
arrangements directed at establishing terms and conditions of 
employment best suited to individual enterprises, however, 
the applicant union and the respondent employers differ on 
the terms that should constitute such a clause. 

The union claimed clause, and the alternative proposed by 
the respondents, are set out hereunder— 

Union Claimed Clause 
ENTERPRISE FLEXIBILITY PROVISION 

(1) At each enterprise or workplace, a consultative 
mechanism and procedures shall be established, com- 
prising representatives of the employer, employees 
and the Union. 

(2) The purpose of such consultative mechanisms and 
procedures is to facilitate the efficient operation of 
the enterprise and/or workplace according to its par- 
ticular needs. 

(3) The particular mechanism and procedure established 
shall be appropriate to the site (sic), structure and 
needs of the enterprise and/or workplace. 

(4) Where agreement is reached at an enterprise and/or 
workplace through such mechanism and procedure, 
and where giving effect to such agreement requires 
this award, as it applies at the enterprise and/or 
workplace, to be varied, and application to vary shall 
be made to the Commission. 

(5) The agreement shall be made available in writing, 
and be filed with the Commission. 

(6) Where an agreement made pursuant to this clause 
varying this award is approved it shall become a 
Schedule to this award, and the agreement shall take 
precedence over any provision of this award to the 
extent of any expressly identified inconsistency. 

(7) The agreement must meet the following require- 
ments. 

(a) The purpose of the agreement is to make the 
enterprise or workplace operate more effi- 
ciently according to its particular needs; 

(b) The majority of employees must genuinely 
agree to the change; 

(c) No employee shall lose income as a result of 
the change; 

(d) The Union must have been involved in the 
consultative mechanism or process; 

(e) No employee is disadvantaged as a result of 
the agreement through reduction of any award 
or other legal requirements or protections, in 
the context of their terms and conditions of 
employment considered as a whole. 

(f) The Commissions safety net standards are not 
diminished. 

(8) Any dispute arising in relation to these matters will 
be dealt with in accordance with the award disputes 
procedure." 

Respondents' Proposed Clause 

ENTERPRISE FLEXIBILITY 
(1) (a) Employers and employees covered by this 

award, may reach agreement to apply to vary 
and provision of this award to meet the re- 
quirements if the employer's business and the 
aspirations of the employees concerned. 

(b) Such agreements shall be subject to the pro- 
cedures contained in subclause (2) of this 
clause. 

(2) (a) The proposed variations shall be committed 
to writing, and shall be the subject of negotia- 
tion between the persons directly concerned 
with their effect. 

(b) Nothing in this clause shall prevent the em- 
ployees from seeking advice from, or repre- 
sentation by, the union during such 
negotiation. 

(c) Any agreement reached out of this negotia- 
tion process shall be committed to writing and, 
if the union has not been involved in the ne- 
gotiations, a copy shall be sent to the Secre- 
tary of the union. 

(d) Where the agreement represents the consent 
of the employer and the majority of the em- 
ployees concerned, the union shall not unrea- 
sonably oppose the terms of that agreement. 

(e) No employees shall lose any existing entitle- 
ment to earnings for working ordinary hours 
of work as a result of the implementation of 
an enterprise flexibility agreement, provided 
that employers and employees may agree on 
terms and conditions in the aggregate no less 
favourable to the employees than those pre- 
scribed by the award for working ordinary 
hours of work. 

(3) Any agreement to vary the award shall be processed 
in accordance with section 40 of the Industrial Rela- 
tions Act 1979 and shall be subject to approval by 
the Western Australian Industrial Relations Commis- 
sion. If approved it shall operate as a schedule to the 
award and take precedence over any inconsistency. 

(4) Provided that nothing in this clause shall be taken as 
limiting the rights of any of the parties to apply to 
give effect to an enterprise agreement under any other 
provision of the Industrial Relations Act 1979." 

Both the foregoing proposals recognise the principle that 
employment related provisions which best suit an employer 
and the employees of a particular enterprise may be formulated, 
and may be given legal force and effect notwithstanding terms 
thereof conflict with existing award regulation. Each proposal 
does however have a different focus. 

The fundamental elements of each focus are these— 
UNION 

0 A consultative regime and regimen is required to be 
established in each enterprise bound by the award. 

0 The union is required to have been involved in the 
consultation or process leading to, an agreement, or 
at the least, any provision that is agreed and which 
is to be given force and effect by means of a varia- 
tion to the award. 

» An agreement— 
• is limited in its purpose to achieving enter- 

prise or workplace efficiency. 
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0 requires the approval of the majority of em- 
ployees. 

• shall not operate so as to cause an employee 
to lose income or otherwise disadvantage an 
employee when considered as a whole in re- 
lation to the award or any legislated provisions. 

0 shall not diminish award safety net standards. 
EMPLOYERS 

6 Employers and employees is an enterprise may agree 
provisions which best suit the purposes of both of 
them 

0 The union may be involved in the negotiation proc- 
ess if such is requested by an employee. 

0 An agreement which proposes a variation to the 
award— 

• shall be negotiated by persons directly con- 
cerned with their effect. 

• shall to the extent of the proposed variation 
not be unreasonably opposed by the union. 

• shall not operate so as to cause an employee 
to lose existing earnings for ordinary hours of 
work, provided that an agreement may be made 
which is no less favourable in the aggregate. 

s regarding any award variation, shall be sub- 
ject to approval by the Commission. 

Both parties have approached the matter of enterprise specific 
employment provisions, that is, flexibility to depart from the 
current common provisions of the awards, on the accepted 
basis that the negotiation of such specific provisions will occur 
within the enterprise and will therefore involve a direct 
interaction between an employer and the employees, or a 
number of them. 

The union argues that each enterprise should be required to 
formally establish and observe a consultative process in which 
the employees are represented as a body eg via a committee. 
This, says the union, will reduce the potential for employees 
to be dealt with as individuals and thus lessen the chance for 
them to be unduly influenced into acceding to proposals from 
their employer. 

The participation of the union in enterprise based 
negotiations, or alternatively its involvement in the provision 
of advice and support to employees, will, according to the 
union, obviate the likelihood of undue influence being brought 
to bear upon them by an employer. Additionally, a high 
proportion of employees covered by the instant awards have a 
foreign background and therefore are not likely to fully 
comprehend proposals which their employers may not put to 
them, thus involvement of the Union may assist through the 
counsel it is able to provide to employees, says the union. 

Further, says the union, being a body registered pursuant to 
the Industrial Relations Act, 1979 carries with it the right and 
responsibility of being the employee representative party to 
an award or registered agreement The union is party to the 
awards presently to be varied by the introduction of an 
enterprise flexibility clause, a clause which in turn is expected 
to lead to future enterprise specific variations. Thus, says the 
union, if the union be expected to consent to future enterprise 
specific variations and thereafter, as a consequence of its party 
status, be further expected to shoulder a degree of responsibility 
for the operation and observance thereof, it follows that the 
union should participate in the establishment of any such 
enterprise specific provisions. 

That which is proposed by the employers promotes a non 
union related stream of enterprise negotiation and employment 
related regulation, claims the union. This, the union argues, it 
not intended by the enterprise flexibility thrust of the State 
Wage Case Principles, nor does the Parliament of this state 
intend that the Industrial Relations Act, 1979, and awards made 
pursuant thereto, provide the avenue through which to 
legitimise proposed employment regulation established in that 
way. Employment provisions so established may be legitimised 
pursuant to the Workplace Agreements Act 1993 which has 
been expressly enacted for that purpose, asserts the union. 
Further, notwithstanding that a Full Bench of the Australian 
Industrial Relations Commission has formulated and 
prescribed a model Enterprise Flexibility Provision clause 

(Print M0782), and such does not entitle a union to be involved 
in negotiations at an enterprise unless that enterprise, employs 
a member of the union, such is not a relevant consideration in 
this state. That situation the union contends is so because of 
differences in the governing legislation, the Industrial Relations 
Act 1988 (Commonwealth), unlike the Industrial Relations 
Act 1979, expressly provides for a non union stream of 
negotiation and also mechanisms for the terms agreed to be 
given legal effect. 

The union submits that the clause which is determined by 
the Commission should contain a statement of intent declaring 
its purpose to be directed at the achievement of efficient 
operation at an enterprise or workplace. A statement of this 
kind will cause the focus of enterprises to be upon the gain of 
efficiencies and thereby dissuade them from the pursuit of 
"negative cost cutting", contends the union. 

The award has been established as the "safety net for 
employees" and if it is to adequately fulfil that role the 
provisions thereof should be not made vulnerable to reduction 
through the introduction of flexibility provisions. 
Notwithstanding this approach by the union, the advocate also 
explained that, their proposed clause recognises that changed 
terms and conditions of employment from those presently 
prescribed may be agreed but requires that such not be to the 
disadvantage of an employee upon a consideration of the 
employment provisions as a whole. However, the union states 
that as a matter of principle no change in employment 
provisions should result in an employee suffering a loss of 
income, particularly the employees covered by the material 
awards because they are low paid employees. 

The majority of employees covered by the material awards 
are said to be low paid because they have a basic weekly rate 
of less than $400.00 per week which does not compare 
favourably with $623.90 per week, the full-time adults, 
ordinary time earnings in Western Australia, published by the 
Australian Bureau of Statistics—August 1994 (exhibit K3). 

For the employers it is asserted that the introduction of 
flexibility provisions into the awards is a requirement of the 
State Wage Case Principles which stems from the conclusion 
that there is a potential for the efficiency of individual 
enterprises to be increased by reviewing, and where 
appropriate, altering industry based employment provisions. 
There is encouragement to identify at enterprise level existing 
employment provisions which impede efficiency and for the 
employer and the employees concerned to find a solution which 
may involve the need to overcome the limitations of an existing 
award prescription. 

This, says the advocate for the respondent employers, was 
not accompanied by any pronouncement that the pursuit of 
enterprise related efficiencies should result in an expanded 
role for the union, yet that is a principal element of the union 
claim. That is so, it is said, because any agreement arising 
from individual enterprise negotiations which proposes a 
variation to the relevant award, requires that the union have 
been involved in the process leading to the making of the 
agreement. The respondents argue that the role sought by the 
union will impinge upon the existing rights of both an employer 
and employees at an enterprise, the parties to an employment 
relationship, to deal with each other regarding employment 
related provisions applicable to that relationship if that be their 
wish. 

That the union is a party principal to each material award 
does not provide justification for the right claimed by the union 
because that status does not bestow a right to represent 
employees generally, or those who are members of the union 
and who elect not to involve the union, contends the employers. 
The role of a union as party principal is said to have been 
relevantly considered in the matter of Asahi Diamond 
Industrial Australia Pty Limited v Automotive, Food Metals 
and Engineering Union (Print L9800) wherein the Full Bench 
of the Australian Industrial Relations Commission, on appeal, 
in relation to enterprise based negotiations, held that although 
the union may usually have the status of party principal, an 
order directing the employer to involve the union had been a 
wrong exercise of discretion. 

A further consideration of the union role arose in the matter 
of appeal to the Industrial Commission of New South Wales 
in Court Session Re Federated Clerks Union of Australia, NSW 
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Branch; Re Detroit Engine & Turbine Pty Ltd (32 IR 52). I am pursuaded by the argument of the respondents. There 
There it was held that although union was party principle to is no justification for the claim of the union that it be granted 
the relevant award affected by a second tier agreement, made an automatic guardianship role in relation to employment 
between a company and its employees, there is no pre-requisite provisions which the parties to an employment relationship 
that the union have been involved, or that such an agreement may view as appropriate to their enterprise. The union is a 
be entered into with the union, although the union had a right party principal to the material awards. That carries with it the 
to fully contest the application for the terms of the agreement right to express a view upon what is appropriate to be 
to be given effect. The Detroit Engine & Turbine Pty Ltd contained, or not contained in an award. However the Act 
Judgement (op.cit) was cited with approval by the New South recognises the right of parties to an award, and employers 
Wales Commission in Court Session in its Judgement re The covered by an award, to apply to the Commission to amend 
Federated Miscellaneous Workers' Union of Australia, New the award. If the situation be that one party objects to the terms 
South Wales Branch v The Employers' Federation of New of application made, whether that be union or employer, it is 
South Wales (matter No. 1070 of 1990) wherein leave was the responsibility of the Commission to decide the matter 
sought to appeal against a decision refusing the union claim according equity, good conscience, and the substantial merit 
to introduce in an award, as part of a clause to provide of the case before it. Principles of another type, ie the State 
consultative mechanisms directed at improving efficiencies, a Wage Case Principles, have been enunciated by the 
requirement that the Union be given notice where "enterprise Commission Sitting in Court Session and provide more defined 
level discussions are considering matters requiring award tests to be applied by the Commission in the determination of 
variation". That which had been granted was the employer any claimed variation to an award. One such test has been 
proposal which permitted enterprise agreements to be reached alluded to by the respondents, that is, the requirement upon 
without the union being notified of discussions. Leave to an applicant to show the Commission that "Special Case" 
appeal was refused, although granted regarding another issue exists, and an obligation upon the Commission to be satisfied 
not relevant here. there exists a "Special Case" which warrants it granting the 

The clause proposed by the Union, save for subclause (8), application made. Thus the system is such that any claim to 
is virtually identical to the model clause urged upon the Full vary 311 award to include a schedule of individual enterprise 
Bench of the Australian Industrial relations Commission by related provisions provides protections for the elements of the 
the Australian Council of Trade Union (the ACTU). There, award which are considered safety net standards, 
the ACTU was unsuccessful in its attempt to pursuade the In my view the authorities commended to the Commission 
Full Bench to approve the proposition that an enterprise by the respondents (op.cit) wherein it has been held that a 
agreement meet the requirement that a union "have been union, notwithstanding it had the status of party principal, 
involved in the consultative mechanism or process". However, ought not be granted and unlimited right to involvement in 
the Full Bench determined (Print M0782) a model clause enterprise based negotiations, should essentially be followed 
which, by way of a declaration, provides a role for a "relevant by this Commission. The clause which is to operate in the 
union", being one defined as a union that "has one or more material awards should therefore extend a right to the union 
members employed by the employer to perform work in the to be involved where it has members who will be affected by 
relevant enterprise or workplace". Thus, although the union any ultimate award variation. It may however occur that a 
has the status of party principal, that status alone was not held different course to that of award variation is contemplated, 
to warrant the grant of a right involvement in every enterprise and if that be so, it is inappropriate that the clause to be 
efficiency negotiation that may result in an award variation, introduced automatically extends the union involvement into 
contends the respondents. that area. Whatever be the course contemplated to give legal 

Subclause (8) proposed by the union, would require that fo.rce and effect to provisions which are agreed, but conflict 
any declaration of a dispute made by the union regarding the widi the award, employees are entitled to approach the union 
operation of the enterprise flexibility clause, be considered if they perceive the need. 
and dealt with pursuant to the disputes procedure prescribed The argument of the union that an employee should not lose 
in each award. These procedures each provide a role for the earnings essentially relies upon the Commission accepting that 
union to be involved, in its own right, in the process to settle such employees are low paid, and that such is evident from 
the declared dispute. The respondents say that subclause (8) the comparison given. It is implied that it would therefore be 
serves not genuine purpose and only serves to establish for unreasonable to allow a situation to exist which may lead to a 
the union an unwarranted right of involvement in enterprise reduction of those earnings. The particulars relied upon, do 
based negotiations. not, on their face establish that by comparison to the Western 

The respondents say that no need exists for the union to be Australian average, the majority of employees are low paid, 
clothed with a guardianship role for the employees generally The union advocate has stated that the basic weekly rate for 
because, the clause which they have proposed will operate in die majority of employees covered by the material awards is 
a way which provides several protections against unfair ^ess dian $400.00 per week. I am satisfied upon a perusal of 
advantage being taken of employees. The first protection being die awards, he was there referring to the wage levels prescribed 
that an employee may seek to involve the union and, if that by dte awards and not the ordinary time earnings actually 
occurs, the union becomes entitled to be involved. Secondly, received ie including penalty additions. Thus a comparison 
any agreement reached at an enterprise level which is made with the Western Australian average ordinary time 
dependant upon an award variation, a copy is to be forwarded earnings is of little value. The employers proposal protects 
to the union. Thirdly, the income which an employee presently die current minimum earnings applicable to the ordinary hours 
receives for the ordinary hours of duty, inclusive of any worked in accordance with each award, that is reasonable and 
additional payments made on account of penalties applicable is die preferred course. 
to such ordinary hours, may not be reduced. Fourthly, whatever Not all elements of the opposing proportions where 
agreement may be reached the variation that is sought to the addressed by the respective parties. I example the requirement 
award will depend upon it being approved by the Commission. of the union proposal that an agreement be approved by the 
There also remains the requirement that, if the variation would "majority of employees" what are the parameters of the 
result in a departure from the award safety net "standards", majority required, eg within the enterprise, within a workplace, 
such would, by reason of the State Wage Case Principles, or is such intended on to include those employees affected by 
require the Commission to be satisfied that a "Special Case" the agreement where they may constitute a portion of the total 
had been established. Finally, the minimum levels of employees at an enteiprise or workplace? Notwithstanding 
entitlements provided for employees by the Minimum what may be the extent intended it is my view that the parameter 
Conditions of Employment Act 1993 continue unaffected by ought be limited to those employees who will be affected by 
the proposed clause. any agreement made. Absent any in-depth attention having 

The Commission is urged to adopt the limitation regarding been focused upon the differences in the proposals I have 
no loss of income proposed by the employers. Firstly, as being drafted a clause to reflect the principal conclusions reached in 
a reasonable, and secondly, because the union's claim, involves these reasons and redrafted the other elements the proposals 
a no reduction in earnings, and that is a replication of the 80 that they better dovetail into the whole. 
ACTU claim which has been refused by the Australian That clause which I have decided is expressed as Schedule 

ui 
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Proposed Orders soon to issue to finalise all aspects of the 
claims made. 

SCHEDULEA 
ENTERPRISE FLEXIBILITY PROVISIONS 

(1) Subject to the provisions contained elsewhere in this 
clause an employer, and an employee or group of employees, 
covered by this Award may reach agreement upon terms and 
conditions of employment to meet the requirements of the 
employers enterprise and the aspirations of the employee or 
employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees which— 

(a) were it to be settled between them as a term of an 
enterprise flexibility agreement such a term would 
be inconsistent with a provision of this Award, and 

(b) were an inconsistent term of any such agreement to 
be given legal force and effect it would apply to a 
current employee who is known to the employer to 
be a member of the Union, and 

(c) if it be intended that the Western Australian Indus- 
trial Relations Commission be requested to exercise 
its powers to give legal force and effect to such an 
inconsistent term of any agreement, the employer 
shall notify the Union of the matter raised for con- 
sideration as soon as reasonably practicable after it 
arises and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee seeking 
advice from, or being represented by, the Union during 
negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a result of the 
implementation of an enterprise flexibility agreement, provided 
that an employer and an employee or groups of employees 
may agree on terms and conditions in the aggregate no less 
favourable to the employees than those prescribed by this 
Award for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made with 
the genuine consent of the employer and the majority of the 
employees covered by the scope of that agreement, the Union 
shall not unreasonably oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between the 
employer, and an employee or group of employees, shall be 
committed to writing and, if the Union participated in the 
related negotiations or it is intended that the agreement be 
given legal force and effect by the Western Australian Industrial 
Relations Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agreement to 
the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant to this 
clause is entered into on the condition that, if an application 
be made to the Western Australian Industrial Relations 
Commission to give it legal force and effect by means of a 
variation to this Award, such variation is subject to the approval 
of the Western Australian Industrial Relations Commission 
and will, if approved, be made in the form of a schedule to 
this Award. 

(8) Nothing in this clause shall be taken as limiting a right 
to apply the Western Australian Industrial Relations 
Commission to have the Commission exercise any one of its 
several powers that enable the Commission to give legal force 
and effect to an enterprise flexibility agreement 

Appearances: Mr D. Kelly appeared on behalf of the 
appMcant. 

Mr J. Blackburn appeared on behalf of various respondents 
in all applications. 

Mr L. Pilgrim appeared on behalf of several respondets in 
applications 1102,1135 and 1146 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Powerelean. 
No. 1090 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978 be varied in accordance 
with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after 1 September 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and title 

"37. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

38. Enterprise Flexibility Provisions 
2. Clause 32.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) The minimum weekly rate of wage payable to em- 

ployees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

(a) Cleaner: 
1st year of employment 369.80 16.00 385.80 
2nd year of employment 374.30 16.00 390.30 
3rd year of employment 
and thereafter 378.30 16.00 394.30 

(b) "Window Qeanen 
1 st year of employment 378.30 16.00 394.30 
2nd year of employment 382.60 16.00 398.60 
3rd year of employment 
and thereafter 387.10 16.00 403.10 

(c) Junior Hospital Workers: 
The minimum rate of wage payable to junior 
hospital employees shall be the following per- 
centage of the prescribed wage during the first 
year of employment for an adult employee 
doing the same class of work. 

% 
Under 17 years of age 50 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100% 

(d) Casual employees shall be paid a loading of 
25% over die rates specified. 

B. Insert after subclause (2) of this clause the following new 
subclause— 

(3) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 



of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) Hie rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 37.—Structural Efficiency 
Implementation Tasks", the following new clause— 

38.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement, provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 

1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and MisceOaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

N'gala Inc. 
No. 1091 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the Hospital Workers (N'Gala) Award 1958 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 Septem- 
ber 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Insert after the number and title 

"40. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

41. Enterprise Flexibility Provisions 
2. Clause 32.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) The minimum weekly rate of wage payable to em- 

ployees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
S $ $ 

HOSPITAL WORKER LEVEL 1: 
Comprehends the following 
classes of work: 
Cleaner 
Domestic 
Gardener (other) 
Ironer ami Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
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Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ § $ 

Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 16.00 385.80 
2nd year of employment 374.30 16.00 390.30 
3rd year of employment 
and thereafter 378.30 16.00 394.30 
HOSPITAL WORKER LEVEL 2: 
Comprehends the following 
classes of work: 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 
Washing Machine Attendant 
1st year of employment 374.90 16.00 390.90 
2nd year of employment 379.80 16.00 395.80 
3rd year of employment 
and thereafter 384.10 16.00 400.10 
HOSPITAL WORKER LEVEL 3: 
Comprehends the following 
classes of work: 
Menu Assistants 
Gardener (Herbicide and Propagator) 
1st year of employment 383.80 16.00 399.80 
2nd year of employment 388.20 16.00 404.20 
3rd year of employment 
and thereafter 392.30 16.00 408.30 
HOSPITAL WORKER LEVEL 4: 
Comprehends the following classes 
of work: 
Cooks 
1st year of employment 398.80 16.00 414.80 

374.90 16.00 390.90 
379.80 16.00 395.80 

384.10 16.00 400.10 

398.80 16.00 414.80 
402.50 16.00 418.50 2nd year of employment 402.50 16.00 418.50 

3rd year of employment 
and thereafter 406.20 16.00 422.20 
Provided that employees who possess recognised qualification in the 
trade of cooking shall be paid not less than the following: 
1st year of employment 454.80 16.00 470.80 
2nd year of employment 459.10 16.00 475.10 
3rd year of employment 
and thereafter 462.90 16.00 478.90 
JUNIOR HOSPITAL EMPLOYEES: 
The minimum rate of wage payable to junior hospital 
employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

B. Add after subclause (2) of this clause the following new 
subclause— 

(3) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 

! of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 

previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 40.—Structural Efficiency 
Implementation Tasks", the following new clause— 

41.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement, provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement 



Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Anglican Homes for the Aged Inc and Others. 

No. 1102 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the majority of respondents and 
Mr L. Pilgrim on behalf of several respondents, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the Aged and Disabled Persons Hostels Award, 
1987 be varied in accordance with the following Sched- 
ule and that such variation shall have effect from the be- 
ginning of the first pay period commencing on or after 1 
September 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and title 

"39. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

40. Enterprise Flexibility Provisions 
2. Clause 18.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) (a) The minimum weekly rate of wage payable to 

employees covered by this award shall be the 
Base Rate plus the Arbitrated Safety Net Ad- 
justment (ASNA) Payment expressed hereun- 
der: 

Base ASNA Mininmm 
Rate Payment Weekly 

Rate 
$ $ $ 

(0 Qualified Cook 460.90 16.00 476.90 
Oi) Cook Woridug Alone 401.00 16.00 417.00 

(Hi) Other Cook 395.90 16.00 411.90 
(iv) Supervisor 426.40 16.0) 442.40 
(v) Assistant Supervisor 403.60 16.00 419.60 

(vi) Domestic 378.30 16.00 394.30 
(vii) Driver 402.90 16.00 418.90 

B. Insert after subclause (6) of this clause the following new 
subclause— 

(7) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 

ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 39.—Structural Efficiency 
Implementation Tasks", the following new clause— 

40.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement, provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of die employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall Ire taken as limiting a 
H i rtl tTTiTj > iftUK* 
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lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anglican Homes (Inc) and Others 
Applicants for Joinder 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

Respondent 
No. 1102 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr J. Blackburn on behalf of persons seeking 
joinder as parties to, or alternatively as intervenors in, this 
application and on bahalf of employers party thereto, and Mr 
L. Pilgrim on behalf of several employer parties, and Mr D. 
Kelly On behalf of the The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 orders— 

THAT the persons listed in the schedule hereunder be 
and are hereby joined as parties to application No. 1102 
of 1994 on and from 30 May 1995. 

Schedule. 
Amaroo Cottages for Senior Citizens (Inc) t/a Amaroo 

Retirement Village 
Association for the Blind of WA 
Catholic Homes Inc 
City of Canning 
Civilian Maimed and Limbless Assocation of WA (Inc) t/a 

Ritcher Lodge 
Denmark Association for the Care of the Frail Aged and 

Disabled Inc 
Goomalling & Districts Frail Aged Lodge t/a "Quamby 

Lodge" 
Hocart Lodge 
Kellerberrin Care of the Aged Committee Inc t/a "Dryandra 

Hostel" 
Lady Brand Lodge for Frail Aged (Inc) t/a Lady Brand Lodge 
League of Help for the Elderly (Inc) 
Lions Community Care Centre 
Meath Anglican Ministering League (Inc) 
Perth Jewish Aged Home Society Inc 
Pu-Fam Pty Ltd 
Romily House 
Royal Australia Air Force Assoc (WA Division) Inc 
RSL War Veterans Homes WA 
Seventh Day Adventist Church Retirement Village 
Shire of Wanneroo Aged Persons Homes Trust (Inc) t/a 

Jacaranda Lodge and Barridale Lodge 
Sisters of Mercy t/a Villa Maria Hostel 
Southern Cross Homes (WA) Inc 
St Bartholomews House Inc 
St John of God Hospital Subiaco Inc 
The Salvation Army Hillcrest Senior Citizens Residence 
The Homes of Peace (Inc) 
TPI Association 
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United Church Homes—Bethavon Hostel 
Wattle Hill Lodge Inc 
Weame A Hostel for the Aged t/a Weame Hostel Board Inc 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Homes of Peace Inc. 
No. 1121 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the Hospital Employees' (Homes of Peace) Con- 
solidated Award 1981 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period com- 
mencing on or after 1 September 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Insert after the number and title 

"37. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

38. Enterprise Flexibility Provisions 

2. Clause 28.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) The minimum weekly rate of wage payable to em- 

ployees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Mmmmm 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER LEVEL 1 
Comprehends the following classes 
of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Prcsser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.SO 16.00 385.80 
2ndyearofenrployment 374.30 16.00 390.30 
3rd year of employment 
and thereafter 378.30 16.00 394.30 
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Base ASNA Mutimmn 
Rate Payment Weekly 

Rate 
s s s 

HOSPITAL WORKER LEVEL 2 
Comprehends the following classes 
of work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 
Washing Machine Attendant 
1st year of employment 374.90 16.00 390.90 
2nd year of employment 379.80 16.00 395.80 
3rd year of employment 
and thereafter 384.10 16.00 400.10 
HOSPITAL WORKER LEVEL 3 
Comprehends the following classes 
of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
TSSU Assistant (1st year of 
employment) 
CSSD Assistant (1st year of 
employment) 
Maintenance Employee 
Istyearof employment 384.10 16.00 400.10 
2nd year of employment 388.20 16.00 404.20 
3rd year of employment 
and thereafter 392.30 16.00 408.30 
HOSPITAL WORKER LEVEL 4 
Comprehends the following classes 
of work: 

TSSU Assistant (2nd, 3rd year of 
employment and thereafter) 
CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 
Cook (Other) 
Istyearof employment 389.00 16.00 405.00 
2nd year of employment 393.60 1600 409.60 
3rd year of employment 
and thereafter 397.30 16.00 413.30 
HOSPITAL WORKER LEVELS 
Comprehends the following classes 
of work: 
Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 404.00 16.00 420.00 
2nd year of employment 407.60 16.00 423.®) 
3rd year of employment 
and thereafter 411.30 16.00 427.30 
HOSPITAL WORKERLEVEL6 
Comprehends tire following classes 
of work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
Istyearofemployment 407.80 16.00 423.80 
2nd year of employment 411.30 16.00 427.30 
3rd year of employment 
and thereafter 414.80 16.00 430.80 
HOSPITAL WORKERLEVEL7 
Comprehends the following classes 
of work: 
Bus Driver (over 25 passengers) 
Second Cooks 
1 st year of employment 417.30 16.00 433.30 
2nd year of employment 422.20 16.00 438.20 
3rd yea: of employment 
and thereafter 426.40 16.00 442.40 

HOSPITAL WORKER LEVEL 8 
Comprehends the following classes 
of work: 
Senior Food Service Attendant 
(Hospitals less than 100 beds) 

Deputy Head Orderly 
Munnist'Itadesperson 
Horticulturist 
First Cook (where more than 
one employed) 
1 st year of employment 440.10 16.00 456.10 
2nd year of employment 445.00 16.00 461.00 
3rd year of employment 
and thereafter 448JO 16.00 464JO 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER LEVEL 9 
Comprehends the following classes 
of work: 
Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Sendees Supervisor 
Linen Services Supervisor 
Istyearofemployment 454.80 16.00 470.80 
2nd year of employment 459.10 16.00 475.10 
3rd year of employment 
and thereafter 462.90 16.00 478.90 
HOSPITAL WORKER LEVEL 10 
Comprehends the following classes 
of work: 
Chef 
Istyearofemployment 475.50 16.00 491.50 
2nd year of employment 481.90 16.00 497.90 
3rd year of employment 
and thereafter 488.00 16.00 504.00 

B. Add after subclause (2) of this clause the following new 
subclause— 

(3) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 37.—Structural Efficiency 
Implementation Thsks", the following new clause— 

38.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 
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(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement, provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Crothall Hospital Services WA. 

No. 1129 of 1994. 
COMMISSIONER C.B. PARKS. 

3 October 1995. 
Order. 

HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders: 

THAT the Crothall Hospital Services (W.A.) Pty Ltd 
Award be varied in accordant^ with the following Sched- 
ule and that such variation shall have effect from the be- 
ginning of the first pay period commencing on or after 1 
September 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 
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Schedule. 
1. Clause 2.—^Arrangement: Insert after the number and title 

"43. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

44. Enterprise Flexibility Provisions 

2. Clause 32.—Wages: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof— 
(1) The minimum weekly rate of wage payable to em- 

ployees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Mmimum 
Rate Payment Weekly 

Rate 
$ $ S 

HOSPITAL WORKER LEVEL 1 
Comprehends the following classes 
of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Maintenance Employee 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 16.00 385.80 
2nd year of employment 374.30 16.00 390.30 
3rd year of employment 
and thereafter 378.30 16.00 394.30 
HOSPITAL WORKER LEVEL 2 
Comprehends the following classes 
of work: 

Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 
more than 1 employed) 
Washing Machine Attendant 
1st year of employment 374.90 16.00 390.90 
2nd year of employment 379.80 16.00 395.80 
3rd year of employment 
and thereafter 384.10 16.00 400.10 
HOSPITAL WORKER LEVEL 3 
Comprehends the following classes 
of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 
Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year of 
employment) 
TSSU Assistant (1 st year of 
employment) 
Istyearofemployment 384.10 16.00 400.10 
2nd year of employment 388.20 16.00 404.20 
3rd year of employment 
and thereafter 392.30 16.00 408.30 
HOSPITAL WORKER LEVEL 4 
Comprehends the following classes 
of work: 
TSSU Assistant (2nd, 3rd year of 
employment and thereafter) 
CSSD Assistant (2nd, 3rd year of 
employment and thereafter) 
Cook 
Istyearofemployment 389.00 16.00 405.00 
2nd year of employment 393.60 16.00 409.®) 
3rd year of employment 
and thereafter. 397.30 16.00 413.30 
HOSPITAL WORKERLEVEL5 
Comprehends the following classes 
of work: 
Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
Istyearofemployment 404.00 16.00 420.00 
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Base ASNA Minimum 
Rate Payment Weekly 

Rate 
S S $ 

407.60 16.00 423.60 
41130 16.00 427.30 

414.80 16.00 430.80 

417.30 16.00 
422.20 16.00 
426.40 16.00 

2nd year of employment 407.60 16.00 
3rd year of employment 
and thereafter 411.30 16.00 
HOSPITAL WORKER LEVEL 6 
Comprehends the following classes 
of work: 

Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 407.80 16.00 423.80 
2nd year of employment 411.30 16.00 427.30 
3rd year of employment 
and thereafter 414.80 16.00 
HOSPITAL WORKER LEVEL 7 
Comprehends the following classes 
of work: 
Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 417.30 16.00 
2nd year of employment 422.20 16.00 
3rd year of employment 
and thereafter 426.40 16.00 
HOSPITAL WORKER LEVEL 8 
Comprehends the following classes 
of work: 
Senior Food Service Attendant 
(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 
one employed) 
1st year of employment 440.10 16.00 
2nd year of employment 445.00 16.00 
3rd year of employment 
ami thereafter 448.50 16.00 
HOSPITAL WORKER LEVEL 9 
Comprehends the following classes 
of work: 
Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
1 st year of employment 454.80 16.00 
2nd year of employment 459.10 16.00 
3rd year of employment 
and thereafter 462.% 16.00 
HOSPITAL WORKER LEVEL 10 
Comprehends the following classes 
of work: 
Chef 
1 st year of employment 475.50 16.00 
2nd year of employment 481% 16.00 
3rd year of employment 
and thereafter 488.00 16% 

440.10 16% 
445% 16% 
448.50 16% 

454.80 16% 
459.10 16% 

475.50 16% 491.50 
481% 16% 497% 

and thereafter 488% 16% 504% 
B. Add after subclause (3) of this clause the following new 

subclause— 
(4) (a) The rates of pay in this award include the first 

$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec- 
ond $8.00 per v/eek arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 

ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 43.—Structural Efficiency 
Implementation Tasks", the following new clause— 

44.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an em- 
ployer, and an employee or group of employees which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement. 

(3) Nothing in this clause shall prevent an employee 
seeking-advicefrom, or being represented by, the 
Union duritignegotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement, provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
St John of God Hospital and Others. 

No. 1135 of 1994. 
COMMISSIONER C.B. PARKS. 

3 October 1995. 
Order. 

HAVING heard Mr D. Kelly on behalf of the Applicant and 
Mr J. Blackburn on behalf of the majority of respondents and 
Mr L. Pilgrim on behalf of several respondents, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the Enrolled Nurses and Nursing Assistants (Pri- 
vate) Award be varied in accordant® with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on or 
after 1 September 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Part 1, Clause 2.—Arrangement: Insert after the number 

and title "37. Structural Efficiency Implementation Tasks", of 
this clause the new number and tide as follow— 

38. Enterprise Flexibility Provisions 
2. Part 1, Clause 30.—Wages: Delete subclause (1) of this 

clause and insert in lieu thereof— 
(1) The minimum rate of wage payable to employees 

covered by this award shall be as follows: 
Bass ASNA Minimum 
Rate Payment Weekly 

Rate 
$ S $ 

(a) Trainee Enrolled Nurse 
lu year of training 278.90 
2nd year of training 316.90 

(b) Enrolled Nurse Level One 
Istyearof employment 419.10 
2nd year of employment 424.10 
3rd year of employment 
and thereafter 435.00 

(c) Enrolled Nurse Level Tvvo 
1 at year of employment 428.20 
2nd year of employment 433.30 
3rd yes of employment 
and thereafter 444.10 

(d) Enrolled Nurse Level Three 456.30 
(e) Nursing Assistant 

(at 19 years of age and over) 
1 at year of employment 377.70 
2nd year of employment 388.00 
3rd year of employment 
and thereafter 398.50 16.00 414.50 

(f) Nursing Assistant (under 19 years of age) shall 
be paid a percentage of the total weekly wage 
prescribed for a Nursing Assistant in their first 
year of employment in subclause (l)(e) hereof 
as follows: 
Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(g) Provided that an Enrolled Nurse undergoing 
training in a post basic course approved by 
the Nurses' Board of W.A. will be paid the 
"1st year of employment" rate of wage at the 
appropriate level during the training period. 

(h) Provided further that an Enrolled Nurse (Stu- 
dent) who is 21 years of age or over shall be 
paid at the rate applicable to a Nursing As- 
sistant (at 19 yearn of age and ova:) at the "first 
year of employment" rate. 

(i) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(j) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 37.—Structural Efficiency 
Implementation Tasks", the following new clause— 

38.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours, of work as a 
result of the implementation of an enterprise flex- 
ibility agreement provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement the Union shall not unreasonably 
oppose the terms of the agreement. 

6.00 
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(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 
such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
win, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Amaroo Cottages for Senior Citizens (Inc) and Others 
Applicants for Joinder 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

Respondent 
No. 1135 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr J. Blackburn on behalf of persons seeking 
joinder as parties to, or alternatively as intervenors in, this 
application and on bahalf of employers party thereto, and Mr 
L. Pilgrim on behalf of several employer parties, and Mr D. 
Kelly on behalf of the The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 orders— 

THAT the persons listed in the schedule hereunder be 
and are hereby joined as parties to application No. 1135 
of 1994 on and from 30 May 1995. 

Schedule. 
Amaroo Cottages for Senior Citizens (Inc) t/a Amaroo 

Retirement Village 
AME Hospitals Pty Ltd 
Anglican Homes (Incorporated) 
Attadale Hospital 
Australian Red Cross Society (Western Australian Division) 
Australian Medical Enterprises 
Bethesda Hospital 
Braemar Presbyterian Homes for the Aged 
Cancer Foundation of WA Inc t/a The Cottage Hospice 
Catholic Homes Inc t/a St Vincent's Nursing Home— 

Guildford 
Churches of Christ Homes Inc 
Civilian Maimed and Limbless Assoc of WA (Inc) 

Little Sisters of the Poor t/a Victoria Park Hostel and Nursing 
Home 

Manor Hill Pty Ltd t/a Rockingham Family Hospital 
Maypine Management Pty Ltd t/a Cabrini Nursing Home 
Melvista Nursing Home 
Niola Nominees Pty Ltd, The Niola Unit Trust t/a Niola 

Private Hospital 
Nulsen Haven Association 
Rocky Bay Inc 
Seventh Day Adventist Church Retirement Village 
Silver Chain Nursing Association (Inc) 
Southern Cross Homes (WA) Incorporated 
St John of God Hospital Murdoch 
St John of God Health Care Systems t/a St John of God 

Hospital 
St John of God Hospital Bunbury 
Stirling Community Hospital 
The Howard Solomon Masonic Hostel & Nursing Home 
The Salvation Army Hillcrest t/a Senior Citizen Resident 
The Perth Surgicentre 
Uniting Church Homes 
Weslite Pty Ltd t/a Cambridge Private Hospital 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
St John of God Hospital and Others. 

No. 1146 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr D. Kelly on behalf of die Applicant and 
Mr J. Blackburn on behalf of the majority of respondents and 
Mr L. Pilgrim on behalf of several respondents, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the Private Hospitals Employees' Award, 1972 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 Septem- 
ber 1995. 

(Sgd.) C3. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and title 

"44. Structural Efficiency Implementation Tasks", of this 
clause the new number and title as follows— 

45. Enterprise Flexibility Provisions 
2. Clause 34.—Wages: 
A. Delete subclause (1) and (2) of this clause and insert in 

lieu thereof— 
■ nnimiu 
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plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minmaim 
Rate Payment Weekly 

Rate 
s s s 

HOSPITAL WORKER LEVEL 1: 
Cotnptehends the following 
classes of work: 
Car Park Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
Maintenance Employee 
1st Year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

HOSPITAL WORKER LEVEL2: 
Comprehends the following 
classes of work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker 
(where more than 1 employed) 
Washing Machine Attendant 
1 st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

HOSPITAL WORKER LEVEL 3: 
Comprehends the following 
classes of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistant 
Gardener (Herbicide and 
Propagator) 
Machinist (who cuts and 
fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year 
of employment) 
TSSU Assistant (1st year 
of employment) 
Maintenance Employee 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

HOSPITAL WORKER LEVEL 4: 
Comprehends the following 
classes of work: 
TSSU Assistant (2nd, 3rd year 
of employment and thereafter 
rate) 
CSSD Assistant (2nd, 3rd year 
of employment and thereafter 
rate) 
Cook (other) 
1 st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

HOSPITAL WORKER LEVEL 5: 
Comprehends the following 
classes of work: 
Cook (only) one employed 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 

369.80 16.00 385.80 
374.30 16.00 390.30 
378.30 16.00 394.30 

417.30 16.00 433.30 
422.20 16.00 438.20 
426.40 16.00 442.40 

440.10 16.00 456.10 
445.00 16.00 461.00 

448.50 16.00 464.50 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
S $ $ 

HOSPITAL WORKER LEVEL 6: 
Comprehends the following 
classes of work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 
passengers) 
Canteen Supervisor 
1st year of employment 407.80 16.00 423.80 
2nd year of employment 411.30 16.00 427.30 
3rd year of employment 
and thereafter 414.80 16.00 430.80 
HOSPITAL WORKER LEVEL 7: 
Comprehends the following 
classes of work 
Bus Driver (over 25 
passengers) 
Second Cooks 
Istyearofemployment 417.30 16.00 433.30 
2nd year of employment 422.20 16.00 438.20 
3rd year of employment 
and thereafter 426.40 16.00 442.40 
HOSPITAL WORKER LEVEL 8: 
Comprehends the following 
classes of work 
Senior Food Service Attendant 
(Hospitals less than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more 
than one employed) 
Istyearofemployment 440.10 16.00 456.10 
2nd year of employment 445.00 16.00 461.00 
3rd year of employment 
and thereafter 448.50 16.00 464.50 
HOSPITAL WORKER LEVEL 9: 
Comprehends the following 
classes of work: 
Tradesperson Cook 
Senior Food Services Attendant 
(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/ 
Housekeeper 
Cleaning Services Supervisor 
linen Services Supervisor 
Istyearofemployment 454.80 16.00 470.80 
2nd year of employment 459.10 16.00 475.10 
3rd year of employment 
and thereafter 462.90 16.00 478.90 
HOSPITAL WORKER LEVEL 10: 
Comprehends the following 
classes of work: 
Chef 
Istyearofemployment 475.50 16.00 491.50 
2nd year of employment 481.90 16.00 497.90 
3rd year of employment 
and thereafter 488.00 16.00 504.00 

(2) (a) Play Supervisor (Lady 
Lawley Cottage) 
Istyearofemployment 366.20 16.00 . 382.20 
2nd year of employment 403.80 16.00 419.80 
3rd year of employment 
and thereafter 424.60 16.00 440.60 

(b) Supervisor (Lady 
Lawley Cottage) 445.30 16.00 461.30 

B. Add after subclause (4) of this clause the following new 
subclause— 

(5) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December 1994 State 
Wage Decision. The first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under pre- 
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements are 
not to be used to offset arbitrated safety net 
adjustments. 

454.80 
459.10 

16.00 
16.00 

470.80 
475.10 

462.90 16.00 478.90 
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16.00 
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488.00 16.00 504.00 

366.20 
403.80 

16.00 .. 
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382.20 
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424.60 16.00 440.60 

445.30 16.00 461.30 



(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December 1994 
State Wage Decision. The second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November 1991 pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Insert after "Clause 44.—Structural Efficiency 
Implementation Tasks", the following new clause— 

45.—ENTERPRISE FLEXIBILITY PROVISIONS 
(1) Subject to the provisions contained elsewhere in this 

clause an employer, and an employee or group of 
employees, covered by this Award may reach agree- 
ment upon terms and conditions of employment to 
meet the requirements of the employers enterprise 
and the aspirations of the employee or employees. 

(2) Where a matter arises for consideration between an 
employer, and an employee or group of employees 
which— 

(a) were it to be settled between them as a term of 
an enterprise flexibility agreement such a term 
would be inconsistent with a provision of this 
Award, and 

(b) were an inconsistent term of any such agree- 
ment to be given legal force and effect it would 
apply to a current employee who is known to 
the employer to be a member of the Union, 
and 

(c) if it be intended that the Western Australian 
Industrial Relations Commission be requested 
to exercise its powers to give legal force and 
effect to such an inconsistent term of any 
agreement, the employer shall notify the Un- 
ion of the matter raised for consideration as 
soon as reasonably practicable after it arises 
and before the matter is settled as a term of 
any agreement 

(3) Nothing in this clause shall prevent an employee 
seeking advice from, or being represented by, the 
Union during negotiations with the employer. 

(4) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a 
result of the implementation of an enterprise flex- 
ibility agreement provided that an employer and an 
employee or groups of employees may agree on terms 
and conditions in the aggregate no less favourable 
to the employees than those prescribed by this Award 
for working ordinary hours of work. 

(5) Where an enterprise flexibility agreement is made 
with the genuine consent of the employer and the 
majority of the employees covered by the scope of 
that agreement, the Union shall not unreasonably 
oppose the terms of the agreement. 

(6) Any enterprise flexibility agreement made between 
the employer, and an employee or group of employ- 
ees, shall be committed to writing and, if the Union 
participated in the related negotiations or it is in- 
tended that the agreement be given legal force and 
effect by the Western Australian Industrial Relations 
Commission pursuant to the Industrial Relations Act, 
1979, the employer shall forward a copy of the agree- 
ment to the Secretary of the Union. 

(7) An enterprise flexibility agreement made pursuant 
to this clause is entered into on the condition that, if 
an application be made to the Western Australian 
Industrial Relations Commission to give it legal force 
and effect by means of a variation to this Award, 

such variation is subject to the approval of the West- 
em Australian Industrial Relations Commission and 
will, if approved, be made in the form of a schedule 
to this Award. 

(8) Nothing in this clause shall be taken as limiting a 
right to apply the Western Australian Industrial Re- 
lations Commission to have the Commission exer- 
cise any one of its several powers that enable the 
Commission to give legal force and effect to an en- 
terprise flexibility agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Aged Cane Western Australia & Others 
Applicants for Joinder 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

Respondent 
No. 1146 of 1994. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
HAVING heard Mr J. Blackburn on behalf of persons seeking 
joinder as parties to, or alternatively as intervenors in, this 
application and on bahalf of employers party thereto, and Mr 
L. Pilgrim on behalf of several employer parties, and Mr D. 
Kelly on behalf of the The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 orders— 

THAT the persons listed in the schedule hereunder be 
and are hereby joined as parties to application No. 1146 
of 1994 on and from 30 May 1995. 

Schedule. 
Aged Care Western Australia 
Amaroo Cottages for Senior Citizens (Inc) t/a Amaroo 

Retirement Village 
AME Hospitals Ply Ltd 
Anglican Homes (Incorporated) 
Attadale Hospital 
Australian Medical Enterprises 
Australian Red Cross Society (Western Australian Division) 
Cancer Foundation of WA Inc t/a The Cottage Hospice 
Catholic Homes Inc 
t/a St Vincent's Nursing Home—Guildford 
Churches of Christ Homes Inc 
Civilian Maimed and Limbless Assoc of WA (Inc) 
Gosnells Family Hosital t/a Family Hospitals Pty Ltd 
Kaleeya Hospital 
Little Sisters of the Poor t/a Victoria Park Hostel and Nursing 

Home 
Manor Hill Pty Ltd t/a Rockingham Family Hospital 
Maypine Management Pty Ltd t/a Cabrini Nursing Home 
Melvista Nursing Home 
MS Society of WA 
Niola Nominees Pty Ltd, The Niola Unit TYust t/a Niola 

Private Hospital 
Nulsen Haven Association 
Perth Jewish Aged Home Society Inc 
Ramsay Health Care Pty Ltd t/a Hollywood Private Hospital 
Rocky Bay Inc 



Seventh Day Adventist Church Retirement Village 
Silver Chain Nursing Association (Inc) 
Southern Cross Homes (WA) Incorporated 
St Annes Mercy Hospital Inc 
St John of God Health Care Systems t/a St John of God 

Hospital 
St John of God Hospital Bunbury 
Stirling Community Hospital 
The Perth Surgicentre 
The Salvation Army Hillcrest t/a Senior Citizen Resident 
The Howard Solomon Masonic Hostel & Nursing Home 
Uniting Church Homes 
Weslite Pty Ltd t/a Cambridge Private Hospital 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 1991 

No. A 33 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Blastcoaters Pty Ltd and Others 
No. 411 of 1995. 

Industrial Spraypainting and Sandblasting Award 1991. 
No. A 33 of 1987. 

COMMISSIONER RE. SCOTT. 

19 September 1995. 
Order. 

HAVING heard Ms J Harrison on behalf of the Applicant and 
Mr M E Jensen on behalf of Mills Sign and Painting Service 
and Others, now therefore, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, 
and by consent, hereby orders— 

THAT the Industrial Spraypainting and Sandblasting 
Award 1991 as amended be further varied in the terms of 
the following Schedule with effect from the beginning of 
the first pay period commencing on or after the 23rd day 
of May 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjustment 
payable under the December, 1994 State Wage 
Decision. This first $8.00 per week arbitrated 
safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements 
reached at enterprise level since 1 November, 
1991. Increases made under previous State Wage 
Case Principles or under the current Statement 
of Principles, excepting those resulting from en- 
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay- 
able under the December, 1994 State Wage Deci- 
sion. This second $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase payable since 1 November, 1991, pur- 
suant to enterprise agreements, consent awards or 
award variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not previ- 
ously been used to offset an arbitrated safety net 
adjustment. Increases made under previous State 
Wage Case Principles or under the current Statement 
of Principles, excepting those resulting from enter- 
prise agreements, are not to be used to offset arbi- 
trated safety net adjustments. 

B. Delete subparagraph (i) of paragraph (a) of subclause 
(4) of this clause and insert die following in lieu 
thereof: 

(4) Underground Allowance 

(a) (i) Subject to paragraph (b) hereof, an em- 
ployee required to work underground 
shall be paid an allowance of $7.80 psr 
week in addition to the allowance pre- 
scribed in subclause (3) of this 
clause and any other amount prescribed 
for such employee elsewhere in this 
award. 

C. Delete subclause (5) of this clause and insert the fol- 
lowing in lieu thereof: 

(5) Leading Hands 

(a) A person specifically appointed to be a 
leading hand shall be paid at the rate of 
the undermentioned additional amounts 
above the rate of the highest classifica- 
tion supervised, or his/her own rate, 
whichever is the highest, in accordance 
with the number of persons in his/her 
charge— 

Weekly Rate 
Base Per 
Only Hour 

Schedule. 
1. Clause 7.—Definitions: Delete subclause (6) of this clause. 
2. Clause 8.—Rates of Pay: 

A. Delete subelauses (1) and (2) of this clause and in- 
sert the following in lieu thereof: 

(1) The weekly rate of pay is as follows: 
Painter, Spraypainter, Shotblaster, Sandblaster or 
employee performing two or more of those functions: 

$ 
Base Rate 458.66 
First Arbitrated Safety Net 

Adjustment 8.00 
Second Arbitrated Safety Net 

Adjustment 8.00 
Weekly Rate 474.66 

(i) In charge of not more than one 
person 

(ii) In charge of two and not more 
than five persons 

(iii) In charge of six and not more 
than ten persons 

(iv) In charge of more than ten 
persons 

(b) The hourly rate prescribed in paragraph 
(a) hereof is calculated to the nearest 
cent (less than half a cent to be disre- 
garded) by multiplying the weekly base 
amount by 52 and dividing the result 
by 50.4 and by dividing the amount by 
38. 



3. Clause 9.—Special Rates and Provisions: Delete this 
clause and insert the following in lieu thereof: 

9.—SPECIAL RATES AND PROVISIONS 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to em- 
ployees covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, 
granulated cork, silicate of cotton, insulwool, 
slag wool, limpet fibre, vermiculite or other 
recognised insulating material of a like nature 
or working in the immediate vicinity so as to 
be affected by the use thereof 45 cents per hour 
or part thereof. 

(b) Hot Work 
An employee who works in a place where the 
temperature has been raised by artificial means 
to between 46 degrees and 54 degrees Cel- 
sius—37 cents per hour or part thereof, ex- 
ceeding 54 degrees Celsius—45 cents per hour 
or part thereof. 
Where such work continues for more than two 
hours, the employee shall be entitled to 20 
minutes rest after every two hours work with- 
out loss of pay, not including the special rate 
provided by this paragraph. 

(c) Cold Work 
An employee who works in a place where the 
temperature is lowered by artificial means to 
less than zero degrees Celsius shall be paid 
37 cents per hour. 
Where such work continues for more than two 
hours, the employee shall be entitled to 20 
minutes rest after every two hours work with- 
out loss of pay, not including the special rate 
provided by this paragraph. 

(d) Confined Space 
An employee required to work in a confined 
space shall be paid 45 cents per hour or part 
thereof. 
("Confined Space" means a place the dimen- 
sions or nature of which necessitate working 
in a cramped position or without sufficient 
ventilation.) 

(e) Swing Scaffold 
(i) an employee required to work from any 

type of swing or any scaffold suspended 
by rope or cable, bosun's chair, or sus- 
pended scaffold requiring use of steel 
or iron hooks or angle irons shall be paid 
the appropriate allowance set out below 
corresponding to the storey level at 
which the anchors or bracing, from 
which the stage is suspended, has been 
erected. 
Such allowance shall be paid for mini- 
mum of four hours' work or part thereof 
until construction work (as defined) has 
been completed. 

Height of Bracing First Each 
Four Additional 
Hours Hour 

0-15 storeys 2.63 0.54 
16-30 storeys 3.37 0.70 
31-45 storeys 3.98 0.82 
46-60 storeys 6.54 1.36 
Greater than 60 storeys 8.34 1.72 

Provided that an apprentice with less 
than two years' experience shall not use 
a swing scaffold or bosun's chair, and 
further provided that solid plasterers 
when working off a swing scaffold shall 
receive an additional 11 cents per hour. 

(ii) Payments contained in this subclause 
are in recognition of the disabilities as- 
sociated with the use of swing scaffolds. 

(iii) For the purpose of Clause 9(l)(e)(i) 
hereof: 
"Completed" means the building is fully 
functioning and all work which was part 
of the principle contract is complete. 
"Storeys" shall be given the same mean- 
ing as the storey level in Clause 10(2) 
of this Award. 

(f) Wet Work 
An employee working in any place where 
water is continually dripping on him/her so 
that clothing and boots become wet, or where 
there is water underfoot, shall be paid 37 cents 
per hour whilst so engaged. 

(g) Dirty Work 
An employee engaged on unusually dirty work 
shall be paid 37 cents per hour. 

(h) Towers Allowance 
An employee working on a chimney stack, 
spire, tower, radio or television mast or tower, 
air shaft (other than above ground in a multi- 
storey building), cooling tower or silo, where 
the construction exceeds fifteen metres in 
height shall be paid 37 cents per hour for all 
work above fifteen metres, and 37 cents per 
hour for work above each further fifteen me- 
tres. 
Provided that any similarly constructed build- 
ing, or a building not covered by Clause 10.— 
Multi-Storey Allowance, which exceeds 15 
metres in height may be covered by this 
subclause, or by that clause by agreement or 
where agreement is not reached, by determi- 
nation of the Commission. 

(i) Toxic Substances 
(i) An employee required to use toxic sub- 

stances shall be informed by the em- 
ployer of the health hazards involved 
and instructed in the correct and neces- 
sary safeguards which must be observed 
in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safe- 
guards as are required by Clause 27.— 
Protection of Employees and the 
appropriate Government authority or in 
the absence of such requirement such 
safeguards as are defined by a compe- 
tent authority or person chosen by the 
union and the employer. 

(iii) Employees using toxic substances or 
materials of a like nature shall be paid 
45 cents per hour. Employees working 
in close proximity to employees so en- 
gaged shaU be paid 37 cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based 
materials and all materials which in- 
clude or requires the addition of a cata- 
lyst hardener and reactive additives or 
two pack catalyst system shall be 
deemed to be materials of a like nature. 

(j) Fumes 
An employee required to work in a place where 
fumes of sulphur or other acid or other offen- 
sive fumes are present shall be paid such rates 
as are agreed upon between him/her and the 
employer; provided that, in default of agree- 
ment, the matter may be referred to a Board 
of Reference for the fixation of a special rate. 
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Any special rate so fixed shall apply from the 
date the employer is advised of the claim and 
thereafter shall be paid as and when the fume 
condition occurs. 

(k) Asbestos 
Employees required to use materials contain- 
ing asbestos or to work in close proximity to 
employees using such materials shall be pro- 
vided with and shall use all necessary safe- 
guards as required by the appropriate 
occupational health authority and where such 
safeguards include the mandatory wearing of 
protective equipment (i.e. combination over- 
alls and breathing equipment or similar appa- 
ratus) shall be paid 45 cents per hour extra 
whilst so engaged. 

(1) Furnace Work 
An employee engaged in the construction or 
alteration or repairs to boilers, flues, furnaces, 
retorts, kilns, ovens, ladles and similar refrac- 
tory work shall be paid 97 cents per hour. This 
additional rate shall be regarded as part of the 
wage rate for all purposes. 

(m) Acid Work 
An employee required to work on the construc- 
tion or repairs to acid furnaces, acid stills, acid 
towers and all other acid resisting brickwork 
shall be paid 97 cents per hour. This additional 
rate shall be regarded as part of the wage rate 
for all purposes. 

(n) Roof Repairs 
Employees engaged on repairs to roofs shall 
be paid 45 cents per hour. 

(o) Underground Allowance 
(i) An employee required to work under- 

ground for no more than four days or 
shifts in an ordinary week shall be paid 
$1.57 a day or shift in addition to any 
other amount prescribed for such em- 
ployees elsewhere in this award. 
Provided that an employee required to 
work underground for more than four 
days or shifts in an ordinary week shall 
be paid an underground allowance in 
accordance with the provisions of 
subclause (3) of Clause 8.—Rates of 
Pay. 

(ii) Where a shaft is to be sunk to a depth 
greater than six metres the payment of 
tile underground allowance shall com- 
mence from the surface. 

J (iii) This allowance shall not be payable to 
J employees engaged upon "pot and 
} drive" work at a depth of 3.5 metres or 
1 less, 
j (p) First Aid 
| An employee who is qualified to provide first 
J aid and who is appointed by his/her employer 
j to carry out first aid duties in addition to his/ 
j her usual duties shall be paid $1.55 per day. 
j (q) Fireproofing Spray: An employee using a fire- 
j proof or composition spray shall be paid an 
j additional 37 cents per hour whilst so engaged. 
j (r) Height Work: An employee working on any 
| structure at a height of more than nine metres 
j where an adequate fixed support not less than 
| 0.75 metres wide is not provided, shall be paid 
j 34 cents per hour in addition to ordinary rates. 
I This subclause shall not apply to an employee 
1 working on a bosun's chair or swinging stage. 

This provision shall not apply in addition to 
the Towers Allowance prescribed in paragraph 
(h) of this subclause. 

(s) Brewery Cylinders—Painters: A painter in 
brewery cylinders or stout tuns shall be al- 
lowed 15 minutes' spell in the fresh air at the 
end of each hour worked by him/her. 
Such 15 minutes shall be counted as working 
time and shall be paid for as such. The rate for 
working in brewery cylinders or stout tuns 
shall be at the rate of time and one-half. When 
an employee is working overtime and is re- 
quired to work in brewery cylinders and stout 
tuns he/she shall, in addition to the overtime 
rates payable, be paid one half of the ordinary 
rate payable as provided by Clause 8.—Rates 
of Pay of this award. 

(t) Certificate Allowance: A tradesman who is the 
holder of a scaffolding certificate or rigging 
certificate issued by the Department of Indus- 
trial Affairs and is required to act on that Cer- 
tificate whilst engaged on work requiring a 
certificated person shall Ire paid an additional 
37 cents per hour. 

able cumulative on the allowance for swing 
scaffolds. 

(u) Spray Application—Painters: An employee 
engaged on all spray applications carried out 
in other than a properly constructed booth 
approved by the Department of Industrial Af- 
fairs shall be paid 37 cents per hour extra. 

(v) Spray Painting: 
(i) Lead paint shall not be applied by a 

spray to the interior of any building and 
no surface painted with lead paint shall 
be rubbed down or scraped by a dry 
process. 

(ii) All employees (including apprentices) 
applying paint by spraying shall be pro- 
vided with full overalls and head cov- 
ering and respirators by the employer. 

(iii) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the em- 
ployee shall be paid a special allowance 
of $1.03 cents per day. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award shall 

be paid irrespective of the time at which work 
is performed and shall not be subject to any 
premium or penalty conditions. 
This limitation does not apply to the "All Pur- 
pose" special rates prescribed in paragraphs 
(1) and (m) of subclause (1) of this clause. 

(b) Where more than one of the above rates pro- 
vides payments for disabilities of substantially 
the same nature then only the highest of such 
rates shall be payable. 

(3) (a) The employer shall supply a safety helmet for 
each of his/her employees requesting one on 
any job where, pursuant to the regulations 
made under the Construction Safety Act 1972, 
an employee is required to wear such helmet. 

(ii) Any helmet so supplied shall remain the prop- 
erty of the employer and during the time it is 
on issue the employees shall be responsible 
for any loss or damage thereto, fair wear and 
tear attributable to ordinary use excepted. 

(4) Attendants on Ladders 
No employee shall work on a ladder at a height of 
over six metres from the ground when such ladder is 
standing in any street, way or lane where traffic is 
passing to and fro, without an assistant on the ground. 



(5) Electrical Sanding Equipment 
The use of electrical sanding machines for sanding 
down paint work shall be governed by the following 
provisions— 

(a) The weight of each such machine shall not 
exceed six kilograms. 

(b) Every employer operating any such machine 
shall endeavour to ensure that each such ma- 
chine, together with all electrical leads and 
associated equipment, is kept in a safe condi- 
tion and shall, if requested so to do by any 
employee, but not more often than once in any 
four weeks, cause the same to be inspected 
under the provisions of the Electricity Act and 
the regulations made thereunder. 

(c) Employers shall provide and supply respira- 
tors of a suitable type, to each employee and 
shall maintain same in an effective and clean 
state at all times. Where respirators are used 
by more than one employee, each such respi- 
rator shall be sterilised or a new pad inserted 
after use by each such employee. 

(d) Employers shall also provide and supply gog- 
gles of a suitable type. Provided that goggles 
with celluloid lenses shall not be regarded as 
suitable. 

(e) All employees shall use the protective equip- 
ment supplied when using electrical sanding 
machines of any type. 

(6) Adequate precautions shall be taken by all employ- 
ers for the safety of employees employed on the re- 
taining walls of dams. Any dispute as to the adequacy 
of precautions taken shall be referred to the Board 
of Reference. 

(7) The Secretary or any authorised officer of the union 
shall have the right to visit any job for the purpose 
of ascertaining whether work is being performed in 
accordance with the provisions of the Construction 
Safety Act 1972, and any regulations made thereun- 
der. 
Should he/she be of the opinion that the work being 
carried out is not in accord with those provisions the 
Secretary or any authorised officer of die union shall 
inform the employer and the employees concerned 
accordingly and may report any alleged breach of 
the Act or the regulations to the Chief Inspector of 
the Department of Occupational Health, Safety and 
Welfare. 

(8) Where the employer provides transport to and from 
the job the conveyance used for such transport shall 
be provided with suitable and weatherproof cover- 
ing. 

(9) Any dispute which may arise between the parties in 
relation to the application of any of the foregoing 
special rates and provisions may be determined by 
the Board of Reference. 

4. Clause 10.—Multi-Storey Allowance: In subclause (3) 
of this clause delete the amounts 28, cents, 35 cents, 53 cents, 
68 cents and 85 cents and insert in lieu thereof the amounts of 
29 cents, 36 cents, 54 cents, 69 cents and 87 cents respec- 
tively. 

5.Clause 46.—Structural Efficiency Exercise: Delete 
subclause (5) of this clause and insert die following in lieu 
thereof: 

(5) Without limiting the rights of either an employer or 
a Union to arbitration, any other measure designed 
to increase flexibility on a site or in an enterprise 
sought by any party shall be implemented subject to 
the following requirements: 

(a) the changes sought shall not effect provisions 
reflecting National standard; 

(b) the majority of employees affected by the 
change at the site or enterprise must genuinely 
agree to the change; 

(c) no employee shall lose income as a result of 
the change; 

(d) any agreement shall be subject, where appro- 
priate, to approval by the Western Australian 
Industrial Relations Commission and, if ap- 
proved, shall operate as a Schedule to this 
Award and take precedence over any provi- 
sion of this Award to the extent of any incon- 
sistency; 

(e) Award restructuring should be given its wider 
meaning, and Award restructure should not be 
confined to the restructuring of classifications 
but may extend to the review of other restric- 
tive provisions which currently operate. To 
that end, such restrictive provisions will be 
reviewed on an ongoing basis; 

(f) The parties to this Award recognise that in 
order to increase the efficiency, productivity 
and international competitiveness of industry, 
a greater commitment to training and skill 
development is required. Accordingly, the 
parties commit themselves to: 

(i) developing a more highly skilled work 
force; 

(ii) providing employees with career oppor- 
tunities through appropriate training to 
acquire additional skills; and 

(iii) removing barriers to the utilisation of 
skills acquired. 

(g) Any disputes arising in relation to the implementa- 
tion of this clause shall be subject to the provisions 
of Clause 42.—Settlement of Disputes. 

6. Appendix A—North West Shelf Gas Project: 
A. Subclause (4), Site Disability Allowance: Delete the 

amount of $1.19 in this subclause and insert $1.37 
in lieu thereof. 

B. Subclause (5), Special Rates: Delete the amount of 
$2.58 in this subclause and insert $2.94 in lieu 
thereof. 

C. Subclause (12), Special Conditions of Employment: 
(I) Paragraph (1): Delete the amount of $115 in 

this paragraph and insert $123.80 in lieu 
thereof. 

(II) Paragraphs (8) and (9): Delete the amounts of 
$2.13 in these paragraphs and insert $2.30 in 
lieu thereof. 

7. Appendix B—Asbestos Eradication: Delete the amount 
of $1.13 in subclause (5) Rate of Pay and insert $ 1.21 in lieu 
thereof. 

MATERIALS TESTING EMPLOYEES' AWARD, 1984 
No. AS of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Metlab Mapel (WA) Pty Ltd and Others 
No. 684 of 1995. 

Materials Testing Employees' Award, 1984. 
No. A 5 of 1982. 

COMMISSIONER RE. SCOTT. 
27 September 1995. 

Order. 
HAVING heard Mr G C Sturm an on behalf of the Applicant 
and Ms J L Dowling on behalf of the Respondents the 



Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby 
orders— 

THAT the Materials Testing Employees' Award, 1984 
as amended be further varied in the terms of the follow- 
ing Schedule with effect from the beginning of the first 
pay period commencing on or after the 25th day of Au- 
gust 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

MONUMENTAL MASONRY INDUSTRY 
AWARD 1989 

No. A 36 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Die Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Schedule. 
1. Clause 9.—Wages: 

A. Delete subclause (2) of this clause and insert the fol- 
lowing in lieu thereof: 

(2) Adult Employees 
Years of Base Rate First Safety Total 

Continuous Net Wbekly 
Service Adjustment Wage 
within 

Industry 

(a) Technical Assistant First 378.50 
Second 391.30 
Third 402.90 
Fourth 415.80 
Fifth 427.50 

An adult 'Trainee Tech- 
nical Assistant" shall, 
during the first six 
months of his/her em- 
ployment, be paid at 
the rate of 88 percent 
of the first year rate 
provided herein for a 
'Technical Assistant". 

(b) Technician First 436.30 
Second 452.00 
Third 467.00 

(c) Technical Officer First 480.00 
Second 499.90 
Third 522.90 

386.50 
399.30 
410.90 
423.80 
435.50 

00 444.30 
00 460.00 
00 475.00 
00 488.00 
00 507.90 
00 530.90 

B. Immediately following subclause (2) of this clause insert 
a new subclause as per the following: 

(3) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

Bellevue Monumental Works Pty Ltd and Others. 
No. 581 of 1995. 

Monumental Masonry Industry Award 1989 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 
22 September 1995. 

Order. 
HAVING heard Mr W. Tracey on behalf of the Applicant and 
no appearance on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the Indus- 
trial Relations Act, 1979, hereby orders: 

THAT the Monumental Masonry Industry Award 1989 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1 st day 
of July 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) The rates of wages payable to the employees cov- 

ered by this award (other than duly registered ap- 
prentices and junior employees) shall be as follows— 

Total Rate 
Mini mum (Exclusive) 

weekly Supple- Arbitrated of 
Base Rate mentary Safety Net Isdustcy 

(per 38 hours) Payment Ajustmeot Allowance) 
s s $ s 

Monumental Mason 365.20 52.00 8.00 425.20 
Monumental Fixer 345.20 49.30 8.00 402.50 

Monumental Employee 
Grade 4 A Grade 3 
employee who has 
attained a high level of 
skill in at least one 
function or who is 
regularly required to 
perform more than 
two of the functions 
contained in Grade 3 318.90 45.50 8.00 372.40 

Monumental Employee 
Grade 3 Employee who 
has been performing 
work at Grade 2 level 
for more than six 
months 301.40 

Monumental Employee 
Grade 2 Employee who 
is performing one or 
more of the following 
functions and who has 
been performing such 
work for less than six 
months— 
—Primary Saw 

Operator 
—Secondary Saw 

Operator 

352.40 
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Total Rate 
Miniimun (Exclusive) 

weekly Supple- Arbitrated of 
Base Ram raentary Safety Net Industry 

(per 38 hours) Payment Ajusdneot Allowance) 
$ S S S 

—Polishing Machine 
Operator 

—Stone Engraving 
Operator 

—Assistant Monumental 
Fixer 

—Monumental 
Concrete Moulder 283.70 40.50 8.00 332.20 

Monumental Employee 
Grade 1 Employee who 
is engaged to perform 
work not covered by 
any of the above 
classifications. 263.80 37.70 8.00 309.50 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter- 
prise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

Schedule. 
1. Clause 28.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 

(1) Rate Per Week: 

The minimum rate of wages payable to employ- 
ees employed in classifications contained in this 
subclause shall be as follows: 

Base Arbitrated Total Minimum 
Rate Safety Net Award Rate 

Adjustment (38 Hours) 
$ S $ 

(a) Saw Doctor 
Special Skills 438.10 8.00 446.10 

(b) Saw Doctor 417.20 8.00 425.20 
(c) Saw Filer 385.50 8.00 393.50 

(d) Factory Hand 325.40 8.00 333.40 

2. Clause 28.—Wages: Delete subclause (4) of this clause 
and insert the following in lieu thereof: 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

SAW SERVICING ESTABLISHMENTS AWARD 
No. 17 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bunnings Forest Products Pty Ltd 

and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 

No. 122 of 1995. 

Saw Servicing Establishments Award 

No. 17 of 1977. 

COMMISSIONER RE. SCOTT. 

30 August 1995. 

Order. 

HAVING heard Mr A C Tomlinson on behalf of Bunnings 
Forest Products Pty Ltd and Ms D MacTieman on behalf of 
The Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, now therefore, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT the Saw Servicing Establishments Award No. 
17 of 1977 as amended be further varied in the terms of 
the following Schedule with effect from the beginning of 
the first pay period commencing on or after the 10th day 
of July 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 

ACI Fibreglass and Others. 
No. 423B of 1995. 

The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977. 

COMMISSIONER A. R. BEECH. 

20 September 1995. 
Order. 

HAVING heard Mr W. Johnston, and later Mr M Bishop, on 
behalf of the Applicant and Mr D. Jones on behalf of the Re- 
spondents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT The Shop and Warehouse (Wholesale and Re- 
tail Establishments) State Award 1977 be varied in ac- 
cordance with the following Schedule and that such 
variation shall have effect from the beginning of the first 
pay period commencing on or after the 6th day of Sep- 
tember 1995. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 



Schedule. 
(1) Schedule "C" Respondents: Delete this Schedule and 

insert in lieu the following: 

SCHEDULE"C" 

RESPONDENTS 
ACI Fibreglass 
Acme Group Pty Ltd 
Addressograph Multigraph of Aust Pty Ltd 
AFA Airfreight Pty Ltd 
Ahems Pty Ltd 
Airport Retail Enterprises 
Alco 
Allmark and Associates Pty Ltd 
Alaska Investments Pty Ltd Trading for Hugal and Hoile 

Unit Trust T/A Hugal and Hoile (WA) 
Alsco Linen Service Pty Ltd 
Angliss and Co (Aust) Pty Ltd 
Angus and Coote Audioclinic 
AM Products 
Arcus Commercial Refrigeration Pty Ltd 
Armstrong Nylex Pty Ltd 
Amotts Biscuits Ltd 
Atkins Carlyle Ltd 
AT and T Global Information Solutions (Aust) Pty Ltd 
3M Australia Pty Ltd 
Australian Abrasives Pty Ltd 
Australian Consolidated Investments Ltd 
Australian Glass Manufacturers Co 
Australian Shipbuilding Industries (WA) Pty Ltd 
Avion Australia 
AWA Ltd 
Baily CH & Son 
Bank of New South Wales 
Baroid (Aust) Pty Ltd 
Bayer Aust Ltd 
Bearing Service Pty Ltd 
Beatrice Confectionery Ltd 
Bell, Reg A Ltd 
Bell Bros Pty Ltd 
Belmont Forum Food Centre 
Bestobell Engineering Products 
Beta Pet Meals Pty Ltd 
Boart Longyear Pty Ltd 
Boral Windows Pty Ltd 
Bradford Insulation (WA) Ltd 
Bradmill Industries Ltd 
Bristile Clay Tiles 
Brown & Bureau Pty Ltd 
Bryce, Robert & Co Ltd 
BTR Engineering (Aust) Ltd 
BTS Pty Ltd 
Buildex Industries 
Bunning Bros 
Bums Philip Food Properties Pty Ltd 
Burridge and Warren Pty 
Cable Makers Aust (WA) Pty Ltd 
CAI Fences 
Candle Light Co Pty Ltd 
Canning Engineers Pty Ltd 
Cardale J. 
Cargill's Pty Ltd 
Casella, G Esq 
Cement Aid (WA) Pty Ltd 
Cereal Foods Pty Ltd 
Chandon Pty Ltd 
Channel 7 
Charlie Carters Pty Ltd 
Churchill Gallery 
City Milling Pty Ltd 
Coates Hire Service 
Cockbum Cement Ltd 
Coles & Co Ltd GJ 
Commonwealth Industrial Gases Ltd 
Coolbellup Deli 
Coolbev 
Copmark Pty Ltd 
Cottees Foods 
Coventry s 

CSR Building Material 
Dalgety Holdings Pty Ltd 
Davro Interiors Pty Ltd 
De Wolf N and Associates Pty Ltd 
Diamond and Boart Pty Ltd 
Diamond Food Supplies Industries Ltd 
Doogue G. Esq Lucky Lottery Agency 
D'Orsogna Bros Pty Ltd 
Dreske-Someff Pty Ltd 
Dulux Australia 
Dunlop and Olympic Tyres 
Dunlopillo Pty Ltd 
ED Oates Brashware Pty Ltd 
Edwards Dunlop and Co 
Eilbeck Wire Industries Pty Ltd 
Elder Smith Goldsbrough Mort 
Electrolux Pty Ltd 
Email Ltd 
EMI Music (Aust) Pty Ltd 
Engineering Supplies (WA) Pty Ltd 
Evans DeaMn Industries Ltd 
Faulding & Co Ltd FH 
Federal Loan Office 
Felt Products of WA 
Fem Investment 
Filter Supplies (WA) 
Flexascreen Pty Ltd 
Flower Davies-Wemco Pty Ltd 
FON Pools (WA) Pty Ltd 
Ford Motor Co (Aust) Ltd 
Fosroc Expandite 
Fowler D & J (Aust) Ltd 
Fremantle Bond Store Pty Ltd 
Fremantle Fisherman's Co-op Soc Ltd 
Fuji Xerox Aust Pty Ltd 
Gadsden Pty Ltd J 
Galvin Roy & Co Pty Ltd 
Gamemaster Billiard Tables 
Garlock Pty Ltd 
GEASF Nominees Pty Ltd 
GEC-AGI (Aust) 
Gibbs Bright & Co 
Gibson Benness Industries Pty Ltd 
Globe Meats 
Golden Sheaf Macaroni (WA) Pty Ltd 
Gordon and Gotch (A/Asia) Ltd 
Gray and Co Ltd D 
Gregsons Pty Ltd 
H F Holland Pty Ltd 
Hanimex Pty Ltd 
Hardboards Aust Ltd 
Hardie & Co James 
Hart & Co SW 
Hawker Noyes Investments Pty Ltd 
Hayman and Sons Pty Ltd 
HBS Operations Pty Ltd 
Heidelberg Harris Aust Pty Ltd 
Hills Industries Ltd 
Hoechst Australia Ltd 
Hoover (Aust) Pty Ltd 
Hotel and Cafe Supplies Pty Ltd 
Hugo Fischer Pty Ltd 
Hunts Canning Co Pty Ltd 
IBM Ltd 
IBM Aust Ltd 
ICI Australia Ltd 
Ilford (Aust) Pty Ltd 
Ingot Metal WA 
International Floral Boutique 
IPE Packaging Pty Ltd 
Jackson's Drawing Supplies Pty Ltd 
Jason Industries Ltd 
John Sands Pty Ltd 
Jones Blind and Awning Co 
Joyce Bros (WA) Pty Ltd 
Jute Manufacturer's (WA) Pty Ltd 
Kent L Service Station 
Knox Schlapp Pty Ltd 
Kodak (A/Asia) Pty Ltd 
Kolotex Australia Pty Ltd 



Kraft Foods Ltd 
Kriesler A/Asia Pty Ltd 
Lamson Paragon WA Ltd 
Laurel Designs 
Lever Rexona 
Lockyer Simpson Pty Ltd 
London Court Florist 
Longyear (Australia) Pty Ltd 
Lynas Bemville Pty Ltd 
Lysaght (Aust) Ltd John 
McDougall Pty Ltd 
McPhersons Ltd 
Marigny (A/Asia) Pty Ltd 
Marshall Flower Manufacturer's Agencies 
Massey Ferguson Iseki Australia lid 
Mazal Tov Pty Ltd 
Medical Teletronics Pty Ltd 
Mettler Toledo Ltd 
Meuleman's Sport Supply 
Middlewicks 
Millars (WA) Pty Ltd 
Milne and Co Pty Ltd WH 
Mine Safety Appliances (AUST) Pty Ltd 
Minster Carpets Pty Ltd 
Miss Maud Swedish Pastry House 
Moss Pty Ltd George 
Morley Delicatessen 
Myer Stores Ltd (incorporated in Victoria) 
Myer (WA) Stores Ltd 
National Can (WA) Pty Ltd 
Nestles Aust Ltd 
Nevarda Shirt Co Pty Ltd 
Newcastle Shop Fitters 
Nolan Shannon (WA) Pty Ltd 
Norcross Australia Greeting Cards 
Nylex Corporation Ltd 
Moulden Products (WA) Pty Ltd 

Oakwood Finance Pty Ltd 
Ocean Pools Pty Ltd 
Olympic Tyre and Rubber Co Pty Ltd 
Optical Investments 
Pak Pacific Corp. Pty Ltd 
Pellegrini & Co (W.A.) Pty Ltd 
Perrott, Vance and Sons 
Perth Cable Distributors Pty Ltd 
Perth Jukebox Hire Services 
Pine Valley Flowers (WA) Pty Ltd 
Plunkett Baby Furniture Pty Ltd 
Poon Bros (W.A.) Pty Ltd 
Poultry Growers of W.A. Co-op Society Ltd 
Poultry Wholesalers Pty Ltd 
Rapid Metal Development Aust Pty Ltd 
Ready Lime Putty Pty Ltd 
Repco Auto Parts 
Rheem Aust Ltd 
Rigg A.J. & Sons Pty Ltd 
Rowntree Hoadley Ltd 
Sadlcir & Co. Pty Ltd R.C. 
St. REGIS-ACI Pty Ltd 
Sands & McDougall (Aust) Pty Ltd 
Sanitarium Heal A Food Co. 
Sara and Cook Pty Ltd 
Sauna-Hutts Enterprises 
Scott Bonnar Sales Pty Ltd 
Sealane Supplies 
Sellys Chemical Co. Pty Ltd 
Sew-Knit Enterprises Pty Ltd 
Sheridan's Engraving & Metal Stamping Co. 
Shimenson's Surplus Stores 
Sidney Cooke Fasteners (W.A.) Pty Ltd 
Siemens Industries Ltd 
Simplex International Time Equipment Pty Ltd 
Simpson and Kelvinator Sales Pty Ltd 
Simsmetal Ltd 
Singer (Aust) Ltd 
Sirs for Men Pty Ltd 
Smith Copeland (WA) Pty Ltd 
Smith & Co. WH. 
Smits, Wim Esq, Philatelists 

Smyth and Hickman (North West) 
Southern Cross Machinery Pty Ltd 
South West Trading Pty Ltd 
Spicers (Aust) P/L, Spicer Cowan 
S.S. Engineering & Foundry Pty Ltd 
S.S. Enterprises Westralia Pty Ltd 
Stock Feeders Pty Ltd 
Streeter & Male Pty Ltd 
Subiaco Health Foods 
Sunshine General Industries Pty Ltd 
Swan Motor Wreckers Ltd 
Swan Settlers Co-op Assn 
Tony Sadler Pty Ltd 
Tough Instrument Co. 
Trojan Joyce 
Tropical Traders 
Ullrich Noyes Bros Pty Ltd 
Unilever Australia Pty Ltd 
United Motors 
United Welders Pty Ltd 
Venables Pty Ltd L & T 
Vesta Batteries 
V.S. Supplies 
W.A. Chain Saw Sales Pty Ltd 
W.A. Salvage Co. 
Watsons Food Holdings Pty Ltd 
Wells & Son, H.E. 
Wesfarmers Kleenheat Gas Pty Ltd 
Wesfarmers Tutt Bryant Pty Ltd 
West Coast Aquarium 
Western Glass Works Pty Ltd 
Western Refrigeration 74 
Westralian Drug Co. Pty Ltd 
Westralian Farmers Co-Op Ltd 
Wigg E.S. & Son Pty Ltd 
Wills G & R & Co Ltd 
Wills (Aust) Ltd W.D. & H.O. 
Woolworths (W.A.) Ltd 
Wbrmald Electronics 
Yeast of Australia 
Young (Aust) P/L, Maijorie 

STATE RESEARCH STATIONS, AGRICULTURAL 
SCHOOLS AND COLLEGE WORKERS AWARD 1971 

No. 23 of 1971, 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hon Minister for Education and Others 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

No. 744 of 1995. 
State Research Stations, Agricultural Schools and College 

Workers Award 1971. 
No. 23 of 1971. 

COMMISSIONER A. R. BEECH. 
14 September 1995. 

Order. 
HAVING heard Mr B. Patterson, and with him Mr B Appleby, 
on behalf of the Applicants and Mr M. Llewellyn on behalf of 
the Respondent and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 
1979, hereby orders— 

THAT the State Research Stations, Agricultural Schools 
and College Workers Award 1971 be varied in accord- 
ance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay pe- 
riod commencing on or after the 24th day of August 1995. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 



Schedule. 
1. Clause 2.—Arrangement: Immediately following 42. 

Structural Efficiency insert the following: 
43. Consultative Committee 
44. Award Modernisation 

2. Clause 26.—Wages: Delete subclauses (1), (2) and (3) of 
this clause and insert in lieu the following: 

(1) Department of Agriculture (increments based on 
service): 

ABC 
Rate Per Rate Per Rate Per 

Week Week Week 
First Second Third and 

Year of Year of Subsequent 
Service Service Years of 

Service 
$ $ $ 

(a) General Operative 
Grade n — 348.09 — 

58.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 

Total 356.10 
(b) General Operative 

Grade I 371.66 375.97 379.55 
$8.00 per week 

Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 379.65 384.00 387.55 
(c) Agricultural 

Operative 379.76 384.17 387.86 
$8.00 per week 

Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 387.75 392.20 395.85 
(d) Senior Agricultural 

Operative 
(Tradesperson) 423.83 428.75 432.96 

58.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 431.85 436.75 440.95 
(e) Senior Agricultural 

Operative Special 476.83 484.00 491.18 
$8.00 per week 

Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 484.85 492.00 499.20 

(2) Ministry of Education (increments based on perform- 
ance provided that for entry to the level of (d) hereof 
the employee shall hold die appropriate qualifica- 
tion): 

ABC 
Rate Per Rate Per Rate Per 

Week Week Week 
$ $ $ 

(a) Agricultural Training 
Officer Level 1 433.67 438.80 443.21 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 441.70 446.80 451.20 
(b) Agricultural Training 

Officer Level 2 449.87 455.30 459.71 
58.00 per week 

Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 457.90 463.30 467.70 
(c) Agricultural Training 

Officer Level 3 466.68 472.42 481.03 
$8.00 per week 

Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 474.70 480.40 489.05 

ABC 
Rate Per Rate Per Rate Per 

Week Week Week 
$ $ $ 

(d) Agricultural Training 
Officer Level 4 496.30 511.68 527.05 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 504.30 519.70 535.05 
(3) Ministry of Education (increments based on perform- 

ance): 
A B C D 

Rate Per Rate Per Rate Per Rate Per 
Week Week Week Week 

$ $ $ $ 
(a) Kitchen Staff 

employee 
Level 1 370.84 377.50 381.71 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 378.85 385.50 389.70 
(b) Kitchen Staff- 

employee 
Level 2 387.55 395.85 400.98 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 395.55 403.85 409.00 
(c) Kitchen Staff 

employee 
Level 3 412.15 421.17 435.01 443.51 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 8.00 

Total 420.15 429.20 443.00 451.50 
(d) Kitchen Staff 

employee 
Level 4 448.23 455.92 460.73 

$8.00 per week 
Arbitrated Safety 
Net Adjustment 8.00 8.00 8.00 

Total 456.25 463.90 468.75 
3. Clause 42.—Structural Efficiency: Immediately following 

this clause insert two new clauses as follows: 

43.—CONSULTATIVE COMMITTEE 
(1) The employers shall establish a consultative mecha- 

nism. 
The consultative mechanism is to be used by the 

parties to the award to co-operate positively to in- 
crease the efficiency and productivity of the enter- 
prise. 

(2) The Role of the Consultative Committee 
The role of the consultative committee shall in- 

clude, but not be limited to, the following: 
(a) Be a focal point for the collection of informa- 

tion and its dissemination to all employees. 
(b) Will discuss any major change in organisa- 

tion structure or technology. 
(c) Shall be used as a forum to discuss any issue 

which impacts significantly on the work prac- 
tices of employees. 

44.—AWARD MODERNISATION 
(1) The parties are committed to modernising the terms 

of the award so that it provides for more flexible 
working arrangements, improves the quality of work- 
ing life, enhances skills and job satisfaction and as- 
sists positively in the restructuring process. 

(2) In conjunction with testing the new award structure 
the union is prepared to discuss all matters raised by 
the employers for increased flexibility. As such, any 
discussion with that union must be premised on the 
understanding that: 

(a) The majority of employees at each enterprise 
must genuinely agree. 
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(d) The union will not unreasonably oppose any 
agreement 

(e) Agreements will be ratified by the Western 
Australian Industrial Relations Commission. 

(3) Should an agreement be reached pursuant to this 
clause at a particular enterprise and that agreement 
requires award variation, the parties will not oppose 
that award variation for that particular provision for 
that particular enterprise. 

(4) The parties agree that under this heading any award 
matter can be raised for discussion. 

(5) The parties agree that working parties will continue 
to meet with the aim of modernising the award. 

(6) Employees within each level are to perform a wider 
range of duties including work which is incidental 
or peripheral to their main tasks or functions. 

employed in classifications contained in subclause 
(2) of this clause shall be as follows: 

Broadbanded Base Rate Supplementary Arbitrated Safety Total Minimum Wkly 
Groups Payment Net Adjustment Rate (38 hoiurs) 

s s $ s 

1 284.80 40.60 8.00 333.40 
2 299.50 42.50 8.00 350.00 
3 319.20 45.40 8.00 372.60 
4 337.40 48.10 8.00 393.50 
5 365.20 52.00 8.00 425.20 
6 383.50 54.60 8.00 446.10 

B. Delete subclause (3) of this clause and insert the fol- 
lowing in lieu thereof: 

(3) The minimum rates of wages payable to employees 
employed in classifications contained in this 
subclause shall be as follows: 

Broadbanded 
Groups 

Supplementary Arbitrated Safety Total Minimum Wkly 
Payment Net Adjustment Rate (3S bolurs) 

$ S S 

1 327.70 46.80 8.00 382 50 
UMBER YARD WORKERS AWARD 2 334.40 47.80 8.00 390 20 

No. 11 of 1951. 3 344.50 49.20 8.00 401 70 
WESTERN AUSTRALIAN 4 351.10 50.20 8.00 409 30 

INDUSTRIAL RELATIONS COMMISSION. 5 357.90 51.10 8.00 417 00 

Industrial Relations Act 1979. 

Bunnings Forest Products Pty Ltd 

and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch. 

No. 123 of 1995. 

Timber Yard Workers Award. 

No. 11 of 1951. 

COMMISSIONER RE. SCOTT. 

30 August 1995. 

Order. 

HAVING heard Mr A C Tomlinson on behalf of Bunnings 
Forest Products Pty Ltd and Ms D MacTieman on behalf of 
The Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, now therefore, the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT the Timber Yard Workers Award No. 11 of 1951 
as amended be further varied in the terms of the follow- 
ing Schedule with effect from the beginning of the first 
pay period commencing on or after the 10th day of July 
1995. 

(Sgd.) P. E. SCOTT, 

[L.S] Commissioner. 

Grade 1 
(i) Driver, rigid vehicle to 4.5 tonnes GVM (Gross Ve- 

hicle Mass) 
(ii) Driver of tow motor 

Grade 2 
(i) Driver Rigid Vehicle from 4.5 tonnes to 13.9 tonnes 

GVM or GCM (Gross Combination Mass) 
(ii) Driver, fork lift up to and including 5 tonnes lifting 

capacity 

Grade 3 
(i) Driver rigid vehicle over 13.9 tonnes GVM or GCM 

and up to 13 tonnes capacity 
(ii) Straddle Carrier Driver 

(iii) Driver of fork lift over 5 and up to 10 tonnes lifting 
capacity 

Grade 4 
(i) Driver, articulated vehicle to 22.4 tonnes GCM 

(ii) Driver, rigid vehicle and heavy trailer to 22.4 tonnes 
GCM 

(iii) Driver, rigid vehicle 4 or more axles over 13.9 tonnes 
GVM or GCM 

(iv) Driver of fork lift over 10 and up to 34 tonnes lifting 
capacity 

Grade 5 
(i) Driver, articulated vehicle over 22.4 tonnes GCM 

and up to 39 tonnes capacity 
(ii) Driver, rigid vehicle and heavy trailer to 22.4 tonnes 

GCM 
(iii) Driver of fork lift over 34 tonnes lifting capacity 

An employee who, in the course of his/her employ- 
ment, drives a vehicle with self loading equipment which 
requires the possession of a certificate of competency shall 
be paid an extra $9.08 per week. 



C. Delete subclause (7) of this clause and insert the fol- 
lowing in lieu thereof: 

(7) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust- 
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar- 
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 

The grounds upon which the application is made, as speci- 
fied within the amended schedule to the Application are: 

"1. The Wage increase reflect a move to bring parity be- 
tween the Engineering Trades (Government) Award 
and the Building Trades (Government) Award with 
respect to the base rate paid to tradespeople. Due to 
the classification structure now being based on a rela- 
tivity matrix the other rates on either sides of the base 

ose resulting trom enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 
Coca-Cola Bottlers, & Others. 

No. 932 of 1994. 

Building Trades Award 
No. 31 of 1966. 

COMMISSIONER P E SCOTT. 
7 September 1995. 

Order. 
WHEREAS on Wednesday 26 July 1995 the applicant's ad- 
vised that it wishes to withdraw the application. 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979, 
hereby orders— 

THAT this application be and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

No. 31A of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and Others 

The Honourable Minister for Works and Others 
No. 347 of 1995. 

Building Trades (Government) Award 1968 
No. 31Aof 1966. 

COMMISSIONER RE. SCOTT. 
22 September 1995. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to amend 
Clause 9.—Wages and Appendix D—Award Restructuring of 
the Building Trades (Government) Award No. 31A of 1966. 

The Applicant's Case 
The Applicants say that: 

0 The change sought is in accordance with the Struc- 
tural Efficiency Principle and reflects the value of 
the work of the two areas as being comparable as the 
skill levels equate, although the Applicants do not 
rely on the Work Value Principle. 

• The August 1989 National Wage Case Decision en- 
dorsed a series of relativities to a common metal and 
building benchmark, and— 

"provided a consistent framework which co- 
herently enabled the workers classifications 
to be compared against one another. This also 
effectively says that the work value relation- 
ships between the two categories are consist- 
ent and if the definitions reflect the similarities 
or are virtually equal, then the rate of pay 
should be commensurate with that"(Transcript 
Page 17)." 

• The definitions and skill levels applicable to the. 
tradespersons covered by the two awards equate. The 
current rates applying to federal awards ie. the Na- 
tional Building and Construction Industry Award and 
the Metal Industry Award reflect that same base rate 
enunciated by both the Federal and State Wage Deci- 
sions. In the Metal Industry Award, the C 10 
tradesperson rate is $365.20 plus a supplementary 
payment of $52 (plus safety net adjustments) (Exhibit 
1). The National Building and Construction Industry 
Award provides $365.20plus $52.10 (Exhibit 2). There 
is a ten cent differential in the supplementary payment 
and is appropriately contained there. 

The Unions say the relationship between those 
awards should be reflected in the state awards. The 
Engineering Trades (Government) Award accepted 
the nationally determined metals modules and skill 
levels. The Building Trades (Government) Award— 
Appendix D recognises and utilises the nationally 
recognised descriptors and the national training 
agenda. The C 10 metals rate and the Building 
Worker 4 rate are consistent with the Australian 
Standards Framework and are acknowledged by the 

The relevant award for comparison purposes is one 
with employees working side by side in the govern- 
ment sector, not one for the private sector—ie. There 
is a need to look at the same jurisdiction and the 
same work places for comparison purposes. 
The base rate differential between the tradespersons 
dates back to at least 1990, when the fitter rate un- 
der the Engineering Trades (Government) Award was 
$425.40, (70 WAIG 3205), and the Building Tfades 
(Government) Award was $419.10 (70 WAIG 3637) 
ie. $6.30 less than the Engineering Trades (Govern- 
ment) Award. 

In late 1992 (73 WAIG 118) the Engineering 
Trades (Government) Award was amended (Order 
No. 498 of 1992) and a 2.5% increase incorporated, 
as was a new skills based classification structure with 
detailed definitions (including the determination of 
the rate for a fitter), the award was converted to a 
paid rates award and the fitter rate became $436.00, 
(including the 2.5%). 
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The 2.5% increase to Appendix D of the Building 
Trades (Government) Award (74 WA1G 266 at 271) 
provided that the building trades rate was $429.60 
ie. $6.40 less than the C 10 metal trades rate. 

• The paid rates status of the Engineering Trades (Gov- 
ernment) Award does not alter the fact of the fitter's 
rate. There was no increase arising in the incorpora- 
tion of the classification structure or the change to a 
paid rates award, other than the 2.5% increase. 

The Unions also question whether the Engineer- 
ing Trades (Government) Award is truly a paid rates 
award. There are clear anomalies in that the Engi- 
neering Trades (Government) Award provisions are 
not specifically paid rates award provisions eg. the 
Statement of Principles say that the award must have 
a base rate and supplementary payment whereas the 
Engineering Trades (Government) Award went from 
having such an arrangement to having one rate. It 
was also noted that there was no differential in the 
rate to take account of the paid rates status. 

In respect of the cost of the claim the Union says that the 
proper relativity should be determined within the Structural 
Efficiency Principle and any cost implications are legitimate 
and should be borne. 

The Union called evidence from Mr Roger Dallas, a quali- 
fied painter, decorator and sign writer who is currently assist- 
ant supervisor painter at Sir Charles Gairdner Hospital. Mr 
Dallas was involved in the award restructuring process and 
was a member of the peak committee involved in the metals 
and building restructuring within the Health Department in- 
dustries. He gave evidence as to the bench mark skill levels in 
those two areas. He also gave evidence that the two trades 
work in close proximity to each other. 

There was also evidence from Mr Ian Watson, a mechanical 
fitter at Sir Charles Gairdner Hospital, who was also involved 
in the peak committee in the development of the reclassifica- 
tion process for metal trades, and in setting up training pack- 
ages. He gave evidence that he sees the Building Worker 4 
equating with theC 10 from the Engineering Trades (Govern- 
ment) Award. 

Respondent's Case 
The Respondent's case is quite simple—that the two awards 

sought to be compared are inappropriate for comparison on 
the basis that one is a paid rates award and the other a mini- 
mum rates award. It says it would be a misconstruction of the 
Structural Efficiency Principle to line up a key minimum clas- 
sification rate in a minimum rates award with the key rate in 
the paid rates award. 

The Respondents deny that there is any question as to the 
paid rates status of the Engineering Trades (Government) 
Award, citing the decision of George C in matter No. 498 of 
1992 (73 WAIG 118) where it was clear that the award was 
converted to a paid rates award. At that time, conditions then 
applied by administrative action or through Commission Or- 
ders were incorporated in the award, and Clause IB.—Paid 
Rates was inserted into the award stating: 

"It is a condition of this award that the wages and condi- 
tions which apply to employees covered therein shall not ex- 
ceed those prescribed in the award." 

The Full Bench in the Hon Minister for Education, Em- 
ployment and Training and Others and The Australian Liq- 
uor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian Branch 
in Nos. 1012, 1014, 1176, 1178 to 1180 of 1994 (75 WAIG 
14) recognised that the Engineering Trades (Government) 
Award is a paid rates award. 

The Respondents also say: 
* there can be no flow on of the arrangements in the 

Engineering Trades (Government) Award because 
of statements by George C at page 121 (supra). 

• that in the establishment of the paid rates award there 
was no assessment of properly fixed rates as required 
by the minimum rates adjustment process, but merely 
a reflection of existing rates, and, as required, a state- 
ment to acknowledge the bench mark rate. 

Statement Of Principles Re Wage Fixation 
The Commission is bound to apply the terms of the State- 

ment of Principles determined by the Commission In Court 
Session in Matter No. 985 of 1994 (75 WAIG 23). 

Those Principles specify in Section 3 Role of Arbitration 
and the Award System that: 

1. The Commission will generally not arbitrate in fa- 
vour of claims to vary award wages and conditions 
except in particular circumstances. Those circum- 
stances include review or adjustment consistent with 
the Structural Efficiency Principle. 

2. The award may be varied without being regarded as 
a Special Case to include Structural Efficiency Ad- 
justments and Minimum Rates Adjustments in ac- 
cordance with the State Wage Case decisions from 
September 1988. 

The State Wage Case Decision of September 1988 (68 WAIG 
2412) set out the Structural Efficiency Principle at page 2416: 

"STRUCTURAL EFFICIENCY 
Increases in wages and salaries or improvements in con- 
ditions shall be justified if the union(s) party to an award 
formally agree(s) to co-operate positively in a fundamental 
review of that award with a view to implementing meas- 
ures to improve the efficiency of industry and provide 
workers with access to more varied, fulfilling and better 
paid positions. The measures to be considered should 
include but not be limited to: 

0 establishing skill-related career paths which provide 
an incentive for workers to continue to participate 
in skill formation; 

0 creating appropriate relativities between different cat- 
egories of workers within the award and at enter- 
prise level; 

• including properly fixed minimum rates for classifi- 
cations in awards, related appropriately to one an- 
other, with any amounts in excess of these properly 
fixed minimum rates being expressed as supplemen- 
tary payments;" 

The matter before the Commission on this occasion involves 
the question of the appropriate rate of pay for the employees 
covered by this Award and seeks to create a properly fixed 
minimum rate for the classification within the Award, in ac- 
cordance with the minimum rates adjustment process dealt 
with by both the Australian Commission and this Commis- 
sion, by comparison with another award. 

On this basis, it is clear that this application is one which 
relates to the question of properly fixed minimum rates, and 
can be pursued without it being regarded as a Special Case. 

The first question which needs to be dealt with is whether 
or not the Engineering Trades (Government) Award is a paid 
rates award and secondly, if it is a paid rates award, can it be 
used for the purpose of assisting in the determination of an 
appropriate rate for the Building Trades (Government) Award, 
a minimum rates award? 

It is very clearly set out in George C's decision in matter 
No. 498 of 1992 (supra) that the parties intended, and after 
examination of the Award, George C approved, that the Engi- 
neering Trades (Government) Award become a paid rates 
award. It has subsequently teen recognised as such (Hon 
Minister for Education etc and the ALHMWU—supra). 

In considering whether it is appropriate to compare the two 
awards either now or as they stood at some time in the past, it 
is necessary to examine the history of both awards in light of 
the National Wags Case Decision of August 1989. (Print 
H9100). 

The National Wage Case of August 1989 was endorsed by 
this Commission in its State Wage Case of 25 Octoter 1989 
(69 WAIG 2913). In its reasons for decision on 8 September 
1989 it dealt with the issue of the Structural Efficiency Princi- 
ple and said at page 2917: 

"In the Decision on the Review, the Australian Com- 
mission endorsed, in principle, the approach proposed 
by the ACTU though not necessarily the particular award 



wmiwitmEM 

relativities advocated in the "blue print". The Commis- 
sion foreshadowed that the National Wage Decision (Print 
H9100) proceedings would address the operation of the 
wages system with respect to: 

o A review of minimum rates awards to ensure that 

The Awards Concerned—Historical Aspects 
It is also appropriate to examine the movement in the awards 

concerned with this application in recent years and up until 
the time when the Engineering Trades (Government) Award 
became a paid rates award. 

rther at page 2918: 
"On the matter of ensuring stable award relationships, 

the second issue which the August 1989 National Wage 
Decision (Print H9100) addresses, the Australian Com- 
mission accepts the submissions of the ACTU: 

Subject to what we say later in this decision, we have 
decided that the minimum classification to be established 
over time for a metal industry tradesperson and a build- 
ing tradesperson should be $350.30 per week with a 
$50.70 per week supplementary payment. The minimum 
classification rate of $356.30 per week would reflect the 
final effect of the structural efficiency adjustment deter- 
mined by this decision." 

[August 1989 National Wage Case Decision (Print 
H9100) Page 12.]" 

The January 1992 State Wage Case Decision at Appendix 
A—The Application of the Minimum Rates Adjustment Prin- 
ciple (72 WAIG191 at 206), made reference to minimum rates 
awards and to key minimum classification rates in minimum 
rates awards: 

"The determination of the minimum classification rate 
(i.e. base rate) ($356.30) and supplementary payment 
($50.70) for the building industry and metal tradespersons 
provide a benchmark for many minimum rates awards. 

and supplementary payments for various key classifica- 
tions set out by the National Wage Bench in 1989 and 
confirmed in the determination of applications im indus- 
try awards provides further guidance in establishing prop- 
erly fixed datum points. Other awards in various 
jurisdictions also give a guide from the relativities estab- 
lished in a range of professional, technical, skilled, semi- 
skilled and unskilled callings (Refer to Table 1). 
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enecuve me oeguimng or me nrsi pay penod commencing on 
or after 12 April 1990 (70 WAIG 3199). The First Schedule 
Wages contained the C 10—Level 1 rate of pay of $356.30 
plus a supplementary payment of $50.70 (a total of $406.00). 
There were additional payments of $18.40 on commencement, 
$23.40 after one year and $27.70 after two years, bringing the 
respective rates to $425.40, $430.40 and $434.70. 

On 23 November 1992, as noted previously, George C con- 
verted the award into a paid rates award effective 19 Novem- 
ber 1992, with aC 10 rate for that award established at $436. 
In creating the paid rates award, George C noted: 

"Wage rates attaching to the new classifications reflect 
the paid rates approach adopted by the parties and the 
wage structure departs from the previous incremental 
range based on service. Service continues to be recog- 
nised, however, through the introduction of an industry 
allowance payable to employees classified at levels C 14 
to C 7. This allowance is paid in two increments with the 
first increment payable on completion of twelve months 
service and the second increment payable on the comple- 
tion of twenty four months' service. The allowance is 
said to recognise skills acquired through experience at 
the enterprise level in the public sector. Relevantly, the 
allowance does not apply at the most experienced classi- 
fication levels." 

(73 WAIG 120) 
The First Schedule—Wages in subclause (5) provided $5.20 

after one year and $ 10.30 after two years of government serv- 
ice as an industry allowance, bringing the respective rates to 
$436.00, $441.20 and $446.30, inclusive of 2.5% ie. the new 
base rates included the "additional payments" before the 2.5% 
was added, then two new industry allowance amounts were 
added to that. 

It is important to note that the award then included, as re- 
quired, recognition that the bench mark rate was theC 10 rate 
from the Metal Trades (General) Award. At that time, the Metal 
Trades (General) Award C 10 rate was $365.20 plus $52.00 
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which Appendix D was attached to the Award. The Commis- 
sioner's decision at 74 WAIG 266 indicates that: 

"The applicants' claim is for all practical purposes the 
same as the claim made earlier this year by the counter- 
part federal organisation of the applicants to insert provi- 
sions into the National Building and Construction Industry 
Award." 

The Commissioner then noted that the national position in 
respect of the classification structure had not been finally re- 
solved and also noted that it was unusual for the Building 
Trades (Government) Award to be the first state award to move 
in this direction. He says further: 

"The importance of this is that the parties to this award 
believe that it needs to be amended as soon as possible 
because in the industries covered by the award, and par- 
ticularly the Government Health Industry, employees 
covered by this award work alongside employees in the 
metal trades area who have been reclassified because the 
restructuring of the Engineering Trades (Government) 
Award 1967 which occurred in December 1992 (73 WAIG 
121). That reclassification has meant that metal trades 
employees have teen able to progress along the envis- 
age! career path and that the employers respondent to 
the award have had the benefit of the restructuring in in- 
creased efficiencies and productivity." 

The Commissioner then said that he was faced with a back- 
ground of the parties agreeing that the award needed to be 
amended to achieve the benefits of the reclassification which 
have teen derived from the Engineering Trades (Government) 
Award amendments, that the parties were proposing to use the 
form of the amendment proposed for the national awards and 
that there was some reservation about the lack of finalisation 
of the national award. In addition the Commissioner noted 
that he had— 

"not been presented with sufficient material to confidently 
decide all of the differences between the claim and the 
Counter Proposal. This goes particularly to the precise 
composition of the various classifications which the ap- 
plicants and the respondents seek to have adopted and 
endorsed in this decision." 

However, Beech C was convinced that there was sufficient 
evidence to justify making the change on the basis of the close 
working relationship between the metals and building trades 
employees concerned and fear that the building trades em- 
ployees would be left behind because the Engineering Trades 
(Government) Award had already teen varied and, on this 
basis, he decided that it was appropriate to make the amend- 
ment. 

The Union, in that matter, had sought a liberty to apply in 
respect of any resolution in the Australian Commission. Com- 
missioner Beech noted that the order would not finally dis- 
pose of the matter on the basis that: 

"The Commission will be prepared to relist this appli- 
cation at a suitable time to further vary those provisions 
of the proposed appendix. This will allow the restructur- 
ing to commence in the case of all the respondents to the 
award and will thus address the immediate issue of the 
building trades being "out of step" with the metal trades 
... It will also permit the applicants to subsequently con- 
sider the eventual outcome of the national position. If the 
parties are unable to agree on these issues and the Com- 
mission is to be asked to resolve them then the parties are 
placed on notice that sufficient evidence wjll need to be 
produced in support of the respective positions to enable 
a proper decision to be made." 1 

(Page 267) 
It is important to note that when Commissioner Beech de- 

cided, in those circumstances, to amend the Building Trades 
(Government) Award to insert Appendix D, with its rates of 
pay and classification structure intended for the National Build- 
ing and Construction Industry Award (yet still not finally re- 
solved), that he did so to ensure that the employees concerned 
were not out of step with the metal trades, in that case, the 
Engineering Trades (Government) Award, although there was 
no real alignment of the rates of pay ie. a differential of $6.40 
existed as a result of that decision. 

Conclusions 
As noted earlier, it is contrary to the Statement of Principles 

to compare a minimum classification rate from a minimum 
rates award with a rate contained in a paid rates award for the 
purpose of properly fixing the minimum rates award wage 
rates. 

Quite clearly, the Engineering Trades (Government) Award 
is a paid rates award and has included other considerations 
within the rates of pay which go beyond the appropriate mini- 
mum rate assessment. The Engineering Trades (Government) 
Award notes that its tench mark rate is the C 10 rate from the 
Metal Trades (General) Award—yet that tench mark rate was 
less than the rate contained in the Engineering Trades (Gov- 
ernment) Award ie. the C 10 rate contained within the Engi- 
neering Tirades (Government) Award was $436.00 whereas 
the benchmark C 10 rate from the Metal Trades (General) 
Award was $417.20. 

If there is to be comparison between the metal industry and 
building industry tradespersons' rate of pay based on the Na- 
tional Wage Case Decision of August 1989 then such com- 
parison should be tetween bench mark rates of properly fixed 
minimum rates awards, and not with a paid rates award. 

Further, as George C noted, there was no potential for flow 
on of the Engineering Trades (Government) Award rates and 
to attempt to do so would be contrary to intention of the par- 
ties and the Commission when those rates were set. (73 WAIG 
121). 

I find that it is contrary to the Statement of Principles and 
previous State Wage Decisions to compare the Building Trades 
(Government) Award, a minimum rates award (with its rates 
and classification structure based on an as yet unresolved fed- 
eral award), with the Engineering Trades (Government) Award, 
being a paid rates award. Further, based on the history of the 
two awards, it would be an inappropriate comparison. 

On this basis, the application will be dismissed. 
Appearances: Ms J.L. Harrison appeared for the Applicants. 
Mr PL. Wishart appeared for the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and Others 

and 

The Honourable Minister for Works and Others 
No. 347 of 1995. 

Building Trades (Government) Award 1968. 

No. 31A of 1966. 
COMMISSIONER RE. SCOTT. 

22 September 1995. 

Order. 
HAVING heard Ms J.L. Harrison on behalf of the Applicants 
and Mr PL. Wishart on behalf of the Respondents, now there- 
fore the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders— 

THAT this application be and is hereby dismissed. 
(Sgd.) PE. SCOTT, 

[L.S] Commissioner. 



AWARDS/AGREEMENTS— 
Interpretation of— 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, Perth West Australian Branch 

and 
Action Food Bams (WA) Pty Ltd and Others. 

No. 341 of 1995. 

Meat Industry (State) Award 1980 
No. R 9 of 1979. 

COMMISSIONER A.R. BEECH. 
26 September 1995. 

Reasons for Decision. 
THE COMMISSIONER : This is an application to interpret 
the Meat Industry (State) Award 1980 No. R 9 of 1979. Clause 
17 of the award is as follows: 

17.—HOLIDAYS 
(1) Subject to clause 12.—Overtime and the provisions 

of this clause, the foUowing days or the days ob- 
served in lieu thereof shall be allowed as holidays 
without deduction of pay, namely: 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. 

(b) Where— 
(i) a day is proclaimed as a public holiday 

or as a public half holiday under sec- 
tion 7 of the Public and Bank Holidays 
Act, 1972, and 

(ii) that proclamation does not apply 
throughout the State or to the Metro- 
politan area of the State, that day shall 
be a public holiday, or as the case may 
be, a public half holiday for the purposes 
of this award within die district or lo- 
cality specified in the proclamation. 

(2) When any of the days mentioned in subclause (1 )(a) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a Mon- 
day the holiday shall be observed on the next suc- 
ceeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the 
day for which it is substituted shall not be a holiday. 

(3) Any employee who is absent from work on the work- 
ing day before or on the working day after a holiday 
prescribed by this clause, without reasonable excuse 
or without the consent of the employer shall not be 
entitled to payment for the holiday. 

(4) The provisions of this clause shall not apply to casual 
or part-time employees. 

The facts of the matter are that Mrs Correia is employed 
pursuant to that award. On the 24th November 1994 Mrs 
Correia became ill and commenced sick leave pursuant to 
clause 19 Absence Through Sickness of the award. Mrs 
Correia's entitlement to sick leave pursuant to the award ex- 
pired on the 12th December 1994. It is accepted by both par- 
ties that Mrs Correia was genuinely ill and that due to her 
illness Mrs Correia remained absent from work until the 3rd 
January 1995. Mrs Correia was not paid from the 12th De- 
cember 1994until her return to work. In particular, Mrs Correia 
was not paid for the public holidays which occurred on De- 
cember 25 th and 26th 1994. 

The union contends that Clause 17(3) of the award entitles 
Mrs Correia to payment for those holidays. The union argues 

that Mrs Correia's illness is a "reasonable excuse" as envis- 
aged by that clause and therefore she is entitled to payment 
for the holidays. 

The question to which the union requests an answer is: 
"Would a permanent employee, absent from work, with 
reasonable excuse, on the working day/days preceding a 
public holiday, and without pay, because of the exhaus- 
tion of accrued entitlements due to the employee under 
the award, be entitled to payment for the public holiday/ 
holidays as described by Clause 17 of the award?" 

In interpreting an award the Commission should apply the 
same principles as are applied in the courts of law for the 
construction of deeds, instruments and statutes. The meaning 
of a provision in an award is to be obtained by considering the 
terms of the award as a whole. If the terms are clear and un- 
ambiguous it is not permissible to look at extrinsic material to 
qualify that meaning (Norwest Beef Industries Ltd and An- 
other v. AMIEU(1984) 64 WAIG 2124per BrinsdenJat 2127). 

I think it is unarguable that genuine illness on the part of an 
employee does provide a reasonable excuse to be absent from 
work on the working day before or the working day after a 
holiday such as to entitle the employee to payment for the 
holiday (and see re Cliff Robe River Iron Associates Produc- 
tion and Processing Agreement [1976] AILR 1454 per Kelly 
SQ. Indeed, the respondent in this application does not argue 
otherwise. 

However the question posed cannot be answered solely by 
reference to Clause 17(3). The clause must be read in the con- 
text of the award as a whole. It is only necessary to point out 
that the entitlement to receive a public holiday without de- 
duction of pay is not found in Clause 17(3). That subclause 
assumes that the entitlement to the holiday without deduction 
of pay is already prescribed and it provides an exception to 
that entitlement where an employee is absent from work be- 
fore or after the holiday without reasonable excuse. Such a 
provision is of long standing and is inserted to address the 
occurrence of serious absenteeism in relation to the days ei- 
ther side of the holiday (see Re Public Holidays General En- 
quiry (1961) 41 WAIG 355 at 358). 

The entitlement to the holidays without deduction of pay is 
found in Clause 17(1). The significance of the words "with- 
out deduction of pay" should not be overlooked. The wording 
does not give a positive entitlement to an employee to be ab- 
sent from work and to be paid for that absence as is the case 
in, for example. Clause 18(1) Annual Leave. The wording is 
expressed in the negative so that the entitlement is not to have 
pay deducted. In this case the employee was absent from her 
employment and there was no entitlement to payment for the 
absence because Clause 7(6) of the award provides: 

"(6) The employer shall be under no obligation to pay 
for any day not worked upon which the employee is 
required to present himself for duty, except when 
such absence from work is due to illness and comes 
within the provisions of clause 19.—Absence 
Through Sickness of this Award or such absence is 
on account of holidays, annual leave, long service 
leave or bereavement leave to which the employee 
is entitled under the provisions of this Award." 

In the absence of any entitlement to be paid for the period 
during which the two holidays fell, there was no payment from 
which a deduction could be made. And as for Mrs Correia's 
absence on the two holidays themselves her absence was not 
due to illness which came within the provisions of clause 19.— 
Absence Through Sickness of the award or on account of holi- 
days, annual leave, long service leave or bereavement leave to 
which she was entitled under the provisions of the award. On 
the above wording therefore there is no entitlement for her to 
be paid for those two holidays. 

That conclusion is consistent with the understanding that 
the Public and Bank Holidays Act 1972 prescribes several 
specified days to be public holidays. On such days an em- 
ployee who would otherwise be ready, willing and available 
for work would not be able to work because they are holidays 
and would therefore lose pay. The award addresses the issue 
in Clause 17(1) by prescribing that the holidays mentioned in 
that clause are to be allowed without deduction of pay. That 
clause overrides the Public and Bank Holidays Act 1972 (by 
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s.3 of that Act). The effect is, therefore, that although the pub- 
lic holiday is observed the employer is still obliged to pay the 
employee for the ordinary work which would otherwise have 
been performed by the employee on that day. If the employee 
would not have performed work that day because the employee 
was on annual leave or was rostered off work the award pre- 
scribes that payment is still to be made (Clauses 16A(4) and 
18(2) respectively). But if the employee would not have per- 
formed work that day because the employee is merely absent 
from work, as in this case. Clause 17(1) does not entitle that 
employee to payment for that day. Nor, for the reason given 
earlier, is an entitlement to payment created by the provisions 
of Clause 17(3). 

I do note that the authors of the CCH Australian Leave and 
Holidays Practice Manual state at 151-750: 

"An employee who is on leave without pay may have the 
contract of employment suspended. Consequently he is 
not entitled to payment for public holidays falling during 
the period of leave without pay. However, if the relevant 
award or agreement does not suspend the contract then 
the employee's "employment" continues and the em- 
ployee is entitled to be paid for public and special holi- 
days." 

No authority is cited for the statement and in the circum- 
stances it does not alter the conclusion I have reached. Those 
circumstances are that the application before the Commission 
is for an interpretation of an award. I have not found the pro- 
visions of the award to which I have referred to be ambiguous 
and the statement cited above, even if it does represent the 
general position, cannot override the terms of the award. 

The question is therefore answered in the negative. 
An issue arises because of the provisions of the Minimum 

Conditions of Employment Act, 1993. That Act extends to and 
binds all employers and employees and its provisions are taken 
to be implied in any award (s.5(l)). Section 30 of that Act 
provides as follows: 

"An employee, other than a casual employee, who in any 
area of the State is not required to work on a day solely 
because that day is a public holiday in that area, is enti- 
tled to be paid as if he or she were required to work on 
that day." 

The Commission merely observes that on these facts this is 
not a case of a person being not required to work on a day 
solely because that day is a public holiday. Mrs Corrcia was 
not at work and no question of her not being required to work 
on that day therefore arose. The union cannot rely on that Act 
to claim payment. However, the application of that Act to the 
somewhat complicated question asked in these proceedings 
was not raised by either of the parties and for that reason I 
merely note that die answer to the question is given subject to 
s.30 of that Act. 

I also note that on the evidence the respondent did pay Mrs 
Correia for the holiday which fell on the 2nd January 1995 
(Exhibit A). It was paid out of goodwill by the respondent in 
recognition of Mrs Correia's length of service and her return 
to work the following day. I commend the payment in those 
circumstances and note that there is no suggestion that the 
decision of the Commission in this matter will affect that pay- 
ment in any way. 

Appearances:Mr T. Kucera on behalf of the applicant. 
Mr M. Darcy on behalf of the Meat and Allied Trades Fed- 

eration of Australia (Western Australian Division) Union of 
Employers. 
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LONG SERVICE LEAVE— 

Boards of Reference—Special— 

LONG SERVICE LEAVE—STANDARD PROVISIONS 
BOARD OF REFERENCE 

Debbie Anne Evans 

Thomas Massam Real Estate. 
File No. BOR 4 of 1995. 

MR R C LOVEGROVE (CHAIRMAN). 
MRL BEECH (EMPLOYEE'S REPRESENTATIVE). 

MR J N UPHILL (EMPLOYER'S REPRESENTATIVE). 
11th day of September 1995. 

Decision. 
THE CHAIRMAN: This is the unanimous decision of the 
Board. This matter arises from an application by Etebbie Anne 
Evans regarding her entitlement to pro rata long service leave 
and quantum. For the purposes of recording the facts of this 
application relating to her entitlement to long service leave 
the Board relies upon the facts as found by the Board of 
Reference, as constituted under the Long Service Leave Act 
1958 in Danny Evans v. Thomas Massam Real Estate (74 
WAIG at 2173-2174). 

The substantial issue in those proceedings was recorded by 
the Chairman, Mr Pope in the following terms: 

"Mr Danny Evans and his wife Debbie Evans were 
absent from die Kingsley office of Thomas Massam Real 
Estate from 28 March 1986 to 4 May 1986. The appli- 
cants claim this was an approved break in service for 
annual leave purposes. The respondent claims the break 
in service was due to a termination of employment on or 
about the 28 march 1986 and a re-engagement on 4 May 
1986." 

After examining the facts the Board's decision was as 
follows: 

"In January and Febmary of 1986 the Evans' intended 
to resign to take up a business venture in Queensland. 
Before resignations were effected, the proposed business 
venture collapsed. 

As the Evans' had sold their house and taken steps to 
move to Queensland permanently, they left T Massam 
for recreational purposes for an indeterminate period. The 
absence was claimed by Mr Massam to be as die result of 
a termination. The absence according to the applicants 
was for annual leave purposes. 

It seems most probable to the Board that the intent of 
the absence was misunderstood between the patties. 

The intention of the Evans' to terminate is readily ad- 
mitted by the Evans' and answers many of the questions 
as to why there was a farewell party with a present, and 
why commissions paid during the absence may have been 
lower than expected. 

However, an intention to terminate and an actual ter- 
mination are quite separate. If T Massam was clearly of 
the view that the Evans' did in fact resign then the writ- 
ten employment records of T Massam should have shown 
a resignation and a re-engagement. 

The Group Certificate of both Mr Danny and Mrs 
Etebbie Evans show continuous employment during 1986. 
In addition the evidence itself does not reveal an actual 
termination or re-engagement. 

Mr D Evans is therefore endded to pro rate long serv- 
ice leave payment. Liberty to apply on the quantum is 
granted to the parties if required." 

That decision of the Board fell short of making a final 
determination in respect to Etebbie Evans because it had not 
heard the parties in respect to the question of jurisdiction of 

Act 1958. He respondent alleged that as she was employed 
in a clerical capacity under the Clerks (Commercial, Social 



On 22 August 1995 the Board, constituted under the Long 
Service Leave Act 1958 determined that it could not proceed 
to deal with application BOR No 5 of 1994, Debbie Anne 
Evans v. Thomas Massam Real Estate, on the basis that it lacked 
jurisdiction. The Board held that Debbie Evans' employment 
as at the date of her termination of employment with the 
respondent was covered under the provisions of the Clerks 
(Commercial, Social and Profession^ Services) Award No 14 
of 1972 and therefore was required to be dealt with by a Board 
of Reference constituted under the Long Service Leave 
Standard Provisions. 

Having made that decision the same Board members were 
reconstituted under the Long Service Leave Standard Provision 
General Order and proceeded to deal with application BOR 
No. 4 of 1995. At the outset the Board advised the parties that 
it was not necessary to re-hear and determine those matters 
which were the subject of the decision of the Board in 
application BOR 4 of 1994. However, the respondent 
submitted that Debbie Evans had a break in service during the 
period 14 October 1988 to 24 November 1988 when she was 
employed by Northcourt Settlements as a Settlement Clerk. 
This issue was raised during the hearing in BOR 4 of 1994 
(transcript ps96-102) but it would appear that no final 
determination was made by the Board for the reason previously 
mentioned. 

The facts of this application are as follows: 
(1) Mrs Debbie Anne Evans' group certificate (serial 

no 1951021655) records that she had continuous 
service with Thomas Massam Real Estate for the 
period 1 July 1988 to 30 June 1989. Her second 
group certificate (serial no 3951571316) for the fi- 
nancial year 1988/89 records that she was employed 
by Northcourt Settlements from 14 October 1988 to 
24 November 1988. 

(2) Prior to Mrs Evans commencing employment with 
Northcourt Settlements on 14 October 1988 she was 
working for Thomas Massam Real Estate in a cleri- 
cal capacity. However, upon obtaining her Real Es- 
tate License in 1984 she assisted her husband from 
time to time in the selling of real estate, whilst main- 
taining her clerical position. 

(3) In 1988 a Settlement Clerk's position became avail- 
able in Northcourt Settlements, an organisation li- 
censed under the Settlement Agents Act 1981. Whilst 
Northcourt Settlements operated out of the same 
building and shared an integrated office environment 
with Thomas Massam Red Estate it was a separate 
legal entity having its own Bank account. Trust Ac- 
count and its own separate Book of Accounts. 

Mr Terrance Titmuss who was the licensee of 
Northcourt Settlements was also a registered part- 
ner in that business together with Thomas Bernard 
Massam and Rhonda Merle Massam. 

(4) After discussions between Mr Evans, Mr Massam 
and Mr Titmuss it was agreed that Mrs Evans be 
given an opportunity to broaden her work experi- 

Northcourt Settlements. Mr Massam is on record at 
transcript page 65 that he was aware that Mrs Evans 
needed to expand her knowledge and that is why he 
recommended that she go to that position. 

(5) There was no evidence presented to the Board to 
suggest that Mrs Evans was made aware of a change 
in her employment contractual relationship with 
Thomas Massam Real Estate when she took up the 
settlements clerk position with Northcourt Settle- 
ments. She was not paid out any pro-rata entitlements 
for leave. Mrs Evans simply left one office area of 
an integrated office environment and commenced 
working as a Settlement Clerk in another. 

(6) After approximately six (6) weeks working with 

(7) When Mrs Evans left Northcourt Settlements on 24 
November 1988, she received no termination pay. 
No evidence was provided to suggest that when she 
left Northcourt Settlements to return to Thomas 
Massam Real Estate that she was entering into a new 
contractual employment relationship with Thomas 
Massam Real Estate. 

(8) Ms Sandra Fildes gave evidence that she was a book- 
keeper for both Northcourt Settlements and for 
Thomas Massam Real Estate at the time Mrs Evans 
went to work for Northcourt Settlements and when 
Mrs Evans returned to Thomas Massam Real Es- 
tate, six weeks later. It was Ms Fildes recollection 
that Mrs Evans was requested to go into the settle- 
ment area on a trial basis to see how she would go. 
Ms Fildes indicated that she was the one who pre- 
pared the two group certificates for Mrs Evans. Ms 
Fildes could not say that Mrs Evans received her 
pro rata annual leave entitlements when she left 
Northcourt Settlements to return to Thomas Massam 
Real Estate although she did acknowledge that it was 
customary for her to pay out all contractual entitle- 
ments to administrative staff when they left either 
Thomas Massam Real Estate or Northcourt Settle- 
ments. 

(9) Mrs Evans gave evidence that during her employ- 
ment with Northcourt Settlements she was also do- 
ing sales representatives work for Thomas Massam 
Real Estate out of office hours. Mrs Evans indicated 
that whilst she might not have sold any properties 
during that period she did undertake sales representa- 
tives work which included showing people through 
properties and attending appraisals. 

(10) Section 55 of the Real Estate and Business Agents 
Act 1979, as amended, provides that a registered sales 
representative is only permitted to work for the one 
agent. 

(11) Meccan Pty Ltd trading as Thomas Massam Real 
Estate was a registered agent under the Real Estate 
and Business Agents Act 1979 and Mrs Evans held 
a Certificate of Registration with that agent during 
the financial year 1988/89 up to and including 5 
March 1993. 

(12) It is common ground that as at 5 March 1993 Mrs 
Evans was receiving a rate of pay of $400.00 per 
week. In addition to that wage she also received ac- 
tual commission paid during the previous three (3) 
months employment amounting to $3,749.37. 

The Board is of the view that Mrs Evans was not made aware 
that when she left Thomas Massam Real Estate to work for 
Northcourt Settlements she was ceasing one employment 
contract and re-entering into another. From the facts presented 
to the Board it is apparent that Mrs Evans simply commenced 
new duties as a settlement clerk within the same integrated 
work environment As the witness for the respondent indicated, 
Mrs Evans' move across to the settlement clerks position was 
on a trial basis to see how she would go. For whatever reason, 
after approximately six (6) weeks, it did not work out and Mrs 
L-t'frrs*** « am 1-v fi 4- ' j 't-» r* A ff r\ 
Real Estate. At no time either during Mrs Evans move to 
Northcourt Settlements and upon her return to Thomas Massam 
Real Estate was evidence presented to the Board that Mrs 
Evans was paid termination pay or that it was explained to her 
that her move to Northcourt Settlements would be a termination 
of her employment with Thomas Massam Real Estate. 

The Board considered the fact that Mrs Evans was issued 
with a separate Group Certificate for the time she worked with 
Northcourt Settlements, but it cannot ignore that Mrs Evans 
was also actively engaged in real estate work as a registered 
real estate salesperson after hours and on weekends for Thomas 
Massam Real Estate. 

The Board is therefore of the view that her Group Certificate 
for Thomas Massam Real Estate which shows continuous 
employment for the financial year 1988/89 reflects in all 
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of a real estate salesperson without the jurisdiction of a licensed 
agent. 

It is the decision of the Board that Mrs Evans has continuity 
of employment with Thomas Massam Real Estate from 17 
May 1982 to 5 March 1993, which is ten (10) years. 

Clause 4 of the Long Service Leave Standard Provisions 
prescribes the manner in which long service leave payments 
are calculated. In that regard the Board determines that in 
respect to clause 4(1) and (2) the weekly rate of pay paid to 
Mrs Evans was $400.00 per week. 

Pursuant to clause 4(5), where workers also receive 
commission that rate of pay is calculated by averaging the 
workers' rate of pay for each week over the previous three (3) 
monthly period. The commission of $3,749.13 equates to 
$288.41 per week. 

The Board therefore determines that Mrs Evans is entitled 
to be paid a pro rata long service leave payment of $5,969.77. 

(Sgd.) R. LOVEGROVE, 
Chairman. 

Filed in the Office of the Registrar 22/09/95. 
(Sgd.) J. CARRIGG, 

Registrar. 

4. Clause 23.—Long Service Leave, of the Clerks 
(Commercial, Social and Professional Services) 
Award No 14 of 1972 deems the provisions of the 
Commission in Court Session's Long Service Leave 
General Order to be apart of the award. 

5. Clause 8 of the Long Service Leave Standard Provi- 
sions (71 WAIG 4) prescribes that a Special Board 
of Reference shall be constituted to deal with all dis- 
putes and matters arising under the terms of the Long 
Service Leave Order. 

This Board of Reference finds that the applicant was, as at 
the date of her termination of employment with the respond- 
ent, employed under the provisions of the Clerks (Commer- 
cial, Social and Professional Services) Award No. 14 of 1972 
and accordingly this Board of Reference as constituted under 
the Long Service Leave Act 1958 lacks the jurisdiction to deal 
with the application further. 

R. LOVEGROVE, 
Chairman. 

Filed in the Office of the Registrar—22/09/95 
J. CARRIGG, 

Registrar. 

LONG SERVICE LEAVE ACT 1958 
BOARD OF REFERENCE 

Debbie Anne Evans 
and 

Thomas Massam Real Estate. 
File No. BOR 5 of 1994. 

MR R.C. LOVEGROVE (CHAIRMAN). 
MR L. BEECH (EMPLOYEE'S REPRESENTATIVE). 

MR J.N. UPHILL (EMPLOYER'S REPRESENTATIVE). 
Perth, 11th day of September 1995. 

Decision. 
THE CHAIRMAN: This is the unanimous decision of the 
Board. These proceedings were initiated at the request of the 
applicant, Debbie Anne Evans arising from a claim by her 
that she was employed by the respondent, Meccan Pty Ltd 
trading as Thomas Massam Real Estate in several occupa- 
tions during the period 17 May 1982 to 5 March 1993 with- 
out a break in service. 

The substantial facts relating to the applicant's dispute with 
the respondent have been issued by the Board, albeit differ- 
ently constituted, in Danny Evans v. Thomas Massam Real 
Estate (74 WAIG 2173—2174). That decision did not address 
the issue of the jurisdiction of the Board constituted under the 
Long Service Leave Act 1958 to deal with the application of 
Debbie Anne Evans. 

So far as is material to the jurisdictional issue the facts relat- 
ing to this application are summarised as follows: 

1. Die applicant was employed by the respondent from 
17 May 1982 to 5 March 1993. 

2. The evidence provided by the applicant indicated 
that she was employed in a full time clerical capac- 
ity Monday to Friday, 8.30am to 5.00pm approxi- 
mately two years prior to the date of termination of 
employment She received holiday pay and believed 
she was also paid the annual leave loading. 

Die applicant gave further evidence to suggest that 
in addition to her clerical work she did undertake 
real estate sales work for the respondent after 5.00pm 
on Monday to Friday and on weekends. 

3. The Clerics (Commercial, Social and Professional 
Services) Award No 14 of 1972 covers employees 
engaged in clerical callings by Real Estate Agents. 
Thomas Massam Real Estate is bound to that award 
by common rule. 

CONSTRUCTION INDUSTRY PORTABLE PAID 
LONG SERVICE LEAVE ACT 1985. 

BOARD OF REFERENCE. 
Hille, Thompson & Delfos 

and 
Construction Industry Long Service Leave Payments Board. 

File No. BOR 14 of 1994. 

MR R C LOVEGROVE (CHAIRMAN). 
MR W S LATTER (EMPLOYEE'S REPRESENTATIVE). 

MR D JONES (EMPLOYER'S REPRESENTATIVE). 
PERTH 12th day of September 1995. 

Decision. 
CHAIRMAN: This is the unanimous decision of the Board. 
This Board of Reference issued a preliminary decision on 5 
April 1995 arising out of a number of subsidiary issues raised 
by the respondent It subsequently reconvened on 12 June 1995 
and 31 July 1995. Pursuant to Section 48(9) of the Industrial 
Relations Act 1979 the Chairman of a Board of Reference is 
required to record in a memorandum signed by him all the 
facts found by the Board and the decision of the Board. Ac- 
cordingly, those facts and decision of the Board is recorded as 
follows: 

The applicant company. View Land Pty Ltd trading as 
Hille, Thomson and Delfos operate as licensed surveyors 
from 48 Marine Terrace, Geraldton. 
The applicant conducts its operations within the follow- 
ing areas of work. 

° Land and Boundary Definition; 
o Topographical and Detail Surveys; 
® Measurement of Volume Surveys; 
* Engineering Surveys; and 
* Road Engineering Surveys. 

The work involved in the land and boundary definition 
enables the operation of defining the position of land 
boundaries or creating new land boundaries. The work is 
conducted in the field and followed up by office work at 
the applicant's premises. The nature of the work per- 
formed in the field requires the location of existing sur- 
vey marks from which delineation of the old and new 
boundaries occur. Where new boundaries are defined they 
are identified by marks in the form of pegs or concrete 
posts. In the majority of occasions a licensed surveyor 
and a technical assistant cany out the performance of this 
wrak using surveying practices and surveying instruments 
such as a 'theodolite' or a 'total station' winch is a elec- 



I tronic device that measures distance and horizontal and 
vertical angles and records the data. Once the measure- 
ments have been established they are recorded in either a 
field book or in the case of the electronic medium in a 
'data recorder' which is attached to the 'total station'. 
The duties of the surveyor and technical assistant are in- 
terchangeable in the operation of the 'theodolite' or the 
'total station' and 'prism' but only if the technical assist- 
ant has completed a formal TAPE course in basic survey- 
ing methods and instruments or has been assessed by the 
surveyor as possessing the necessary knowledge and skill 
to operate the equipment. 
The nature of the applicant's work in topographical and 
detailed survey involves the preparation of plans of ex- 
isting topography positions and improvements and land 
contours. The resultant plan is then used by architects or 

i engineers for their own design in land development The 
j work is performed by a surveyor and technical assistant 

using the same surveying instruments as for land and 
boundary definition with particular emphasis being placed 
on the operation of the data recorder. The technical as- 
sistant would primarily be the main user of the data re- 
corder as part of the total station. 
The third area of the applicant's work relates to the meas- 
urement of volume which involves the assessment of the 
volume of stack piles of various material with particular 
emphasis to mineral sands operations. The instruments 
used in this type of work are the 'total station' and in 
particular the data recorder where there is a requirement 
to record a large number of observations which are elec- 
tronically captured. That data is then downloaded onto a 
computer environment for results and plans. 
The work is earned out in the company's office in most 

The Western Australian Surveying (Private Practice) In- 
dustry Award 1989, Clause 7—Definitions, defines Tech- 
nical Assistants (Survey) in the foEowing terms— 

"Are persons employed as such in support tasks to 
surveyors and who have completed approved courses 
in training as Technical Assistants (Survey) or have 
sufficient experience as judged by the employer to 
fulfil a technical supjport role in the industry." 

Colin Aheam is employed as a Technical Assistant (Sur- 
vey) which provides supjport tasks to surveyors. He jjos- 
sesses no formal survey qualifications as referred to in 
Clause 7.—Definitions, of the Western AustraUan Sur- 
veying (Private Practice) Industry Award 1989 but was 
judged by his employer as possessing the necessary ex- 
perience of surveying practices and skill in the operation 
of survey equipment to fulfil a technical support role in 
the surveying industry. Colin Aheam has had approxi- 
mately eight years experience working in the support role 
to surveyors, of which six years have been with the ap>- 
pUcant company. During the year ending 30 June 1994 
Colin Aheam undertook the foEowing tasks in his ca- 
pacity as a Technical Assistant (Survey). 

■> operation of the total station survey equipment; 
* operate as team leader for stockpUe volume surveys; 
• operate as team leader for topographical surveys; 
3 assisting licensed surveyors in the extension of land 

and boundary definition surveys; and 
3 vetting of draft site plans. 

Graeme Lyon has been employed by. the apjplicant com- 
pany for the past eight years and is assessed as having the 
same level of experience as Colin Aheam. Graeme Lyon 
has no formal survey qualifications but was assessed by 
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The term "employee" is defined under Section 3(1) of the 
CILSL Act to mean: 

"a person who is employed under contract of service or 
apprenticeship in a classification of work referred to in a 
prescribed award relating to the construction industry that 
is a prescribed classification." 

Pursuant to Section 3(4) of the CILSL Act the Construction 
Industry Portable Paid Long Service Leave Regulations 1986 
(CIPPLSL Regulations) may prescribe: 

(a) any classification of work referred to in a prescribed 
award to be a prescribed classification of work for 
the purposes of the definition of "employee"; and 

(b) any award made with respect to employment in the 
construction industry to be a prescribed award for 
the purposes of this Act. 

Schedule 1 of the CIPPLSL Regulations lists the Awards to 
which Section 3(4) of the CILSL Act applies. So far as is 
material to this application Schedule 1 of those regulations 
identified the AWU Construction and Maintenance Consoli- 
dated Award 1987 as being a prescribed award and therein 
containing the classification of work of 'chainman' as being a 
prescribed classification. 

The term 'construction industry' is defined under Section 
3(1) of the CILSL Act to mean the industry: 

"(a) of carrying out on a site the construction, erection, 
instruction, reconstruction, re-erection, renovation, 
alteration, demolition or maintenance of or repairs 
to any of the following: 

(i) buildings; 
(ii) roads, railways, airfields or other works for 

the passage of persons, animals or vehicles; 
(iii)  jetties, piers, wharves ; 
(iv)  ; 
(v) works for the conveyance treatment or disposal 

of sewage or the effluent from any premises; 
(vi)  ; 

(vii)  ; 
(viii)  ; 

(ix) pipelines; 

(xvii) works for the preparation of sites for any build- 
ings or works of a kind referred to in 
subparagraphs (i) to (xvi). 

For the applicant to be registered as an employer under the 
CILSL Act all of the criteria specified in the definitions men- 
tioned above must be met 

In respect to the definition of 'employee' it is common 
ground between the parties that the applicant employs Messrs 
Aheam, Lyon and Williams as Technical Assistant (Survey) 
under the terms and conditions of The Western Australian 
Surveying (Private Practice) Industry Award 1989. 

What is contested by the applicant is that it does not engage 
these three workers in a classification of work referred to in a 
prescribed award relating to the construction industry that is a 
prescribed classification. Hat classification being 'chainman' 
under the AWU Construction and Maintenance Consolidated 
Award 1987. 

In those circumstances it is necessary for this Board to de- 
termine whether the duties of a chainman are to a major and 
substantial degree the same as the duties of a Technical As- 
sistant (Survey). 

3450) defines the classification of 'chainperson' in the fol- 
lowing terms: 

" "Chainperson Grade I" means an employee who has 
completed no less than two years experience as a survey 
hand with his employer and whose duties include assist- 
ing the Surveyor or Instrument-hand in survey work and 
who in the course of his duties is required to drive a vehi- 
cle. 
"Chainperson Grade H" means an employee with less than 
two years experience as a survey hand with his employer 
and whose duties include assisting the Surveyor or In- 
strument-hand in survey work and who in the course of 
his duties is required to drive a vehicle." 

That award further defines a separate Classification of 'In- 
strument Hand' as follows: 

" "Instrument Hand" means an employee who uses sur- 
vey instruments and distance measuring instruments such 
as—Theodolite, levelling instruments and other such in- 
struments used in Civil Engineering work, under the di- 
rection of a Surveyor and such duties form a major and 
substantial part of each day of employment." 

Mr Ralph Edwyn Blewitt, witness for the respondent, pro- 
vided evidence that he had worked as a chainman survey hand 
in 1964/65 and after a break of two years recommenced work 
in that capacity with another company in the mining industry. 
Mr Blewitt informed the Board that his duties at that time 
involved driving the surveyor to work sites, unloading sur- 
veying equipment from the vehicle, setting up the theodolite 
and the electronic measuring device, walking out and measur- 
ing distances using a tape and setting up pegs. Mr Blewitt 
stated that a chainman working with the surveyor had to have 
a reasonable understanding of what the surveyor was seeking 
to achieve and on occasions the chainman would actually di- 
rect traffic to dump material to stockpiles and make a judge- 
ment when the volume of material had reached a required 
capacity after which a surveyor would check the work to de- 
termine if it was correct or not with the assistance of the 
chainman. 

Mr Blewitt indicated that he has been dealing with the AWU 
Construction and Maintenance (Consolidated) Award 1987 
in his capacity as a Union Official with The Australian Work- 
ers' Union, West Australian Branch, Industrial Union of Work- 
ers, since 1987 and that whilst there is no definition in that 
award for a chainman it was his view that the duties performed 
by a chainman today are the same as those performed during 
his own personal experience in the field. Mr Blewitt did ac- 
knowledge however, that due to technological advances, laser 
type surveying equipment was now being used and that the 
skills required now by a chainman were probably more ad- 
vanced than in his day. 

Mr Blewitt was not aware of a classification of Technical 
Assistant (Survey) or of any formal TAFE academic courses 
for a chainman survey hand and stated that their skills were 
attained by on-the-job practical experience. 

Mr Blewitt when further asked about his specific dealings 
with the classification of chainman in his capacity as a union 
official had this to say; 

" the nature of the work that is done by this alleged 
survey hand is substantially no different to that I under- 
took as a chainman in the field myself in the sixties  
There was no difference whatsoever. You get out there, 
you drive the vehicle; you pull the theodolite's tripod base 
out; you set it up; you wind it all up; you pull out your 
tape; you drive your pegs in the ground, you walk out 
and mark out distances; it is no different. You are still 
finding levels, you are still supplying the service to a sur- 
veyor. The term chainman is an antiquated term, sure, 
but the physical work on the job is identical to that his- 
torical term chainman that is currently covered or carried 
out by a survey assistant or survey hand". 

(Transcript page 92) 
The applicant provided two wUnesses. They were Mr Murray 

Alexander Morriscra, a licensed surveyor with 38 years experience. 
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Mr Morrison informed the Board that the classification of 
chainman was outmoded since around the mid 1980's. It was 
his view that a chainman was a person who was unskilled, 
held out the chain, knocked in pegs, performed labouring work 
and generally assisted the surveyor. He indicated that when 
the more modem survey equipment started to be used the 
chainman's skills were not sufficient to be able to assist sur- 
veyors. Consequendy, with the required training in the opera- 
tion of the equipment the chainman classification in the 
industry changed to that of 'survey assistant'. 

In Mr Morrison's view a person operating as a Technical 
Assistant (Survey) was required to know all about the survey- 
ing instruments used, the principles behind them and how to 
achieve the results and assist the surveyor in work required It 
was his opinion that a chainman was not so skilled. 

Mr Hide stated that the Technical Assistant (Survey) oper- 
ated in a technical support role to a surveyor. For example, in 
engineering surveying for roads the technical assistant would 
be required to operate the total station and work in conjunc- 
tion with the surveyor to achieve their result In Mr Hille's 
view both jobs were interchangeable in that regard because 
the technical assistant is able to competently use the total sta- 
tion. This meant that the surveyor was able to make more in- 
formed decisions on where observations were going to be 
recorded. 

Mr Hille stated that if a surveyor went out with a technical 
assistant the surveyor would direct the operation in most cases. 
The surveyor would carry and use the reflecting prism and 
would delegate the technical assistant to operate the equip- 
ment. This occurred in at lease fifty per cent of occasions. Mr 
Hille assessed that in an 8 hour day the electronic instrument 
might be operational for up to one hour each day. The remain- 
ing hours would be taken up in conducting other aspects of 
the job. In that regard Mr Hille provided the following evi- 
dence: 

"You have to establish where the instrument is going to 
be; you have to establish its height; you have to make an 
appreciation of the work you want to carry out; you have 
to consult past records; you have to establish constraints 
to where you are doing the work. You have to prepare 
materials for completing the job and in the progress of 
the job there's quite a lot of assimilation, or work to be 
done on where you are going to place the marks. You just 
can't set up the instruments and say, "Place the mark." It 
has got to be a matter of consideration. 

When asked whether this work was usually done by the sur- 
veyor Mr Hille said: 

"—No. I don't think you could say that exactly. In fact, 
in many cases, control points, as I have already termed 
those, and a survey—two technical assistants might be 
sent out to establish the important control points. Infor- 
mation would be brought back to the office, checked out 
and ascertained if it was correct by self-checking meth- 
ods, and then the surveyor might say, "Right. We will go 
back and fill in this job now." 

(Transcript page 65) 
When further asked whether it would be correct to say that 

his assistants would be spending more time on site than sur- 
veyors, Mr Hille's response was: 

"That's correct, yes". 
(Transcript page 65) 

In respect to the work undertaken and responsibilities of 
technical assistants in topographical surveys Mr Hille had this 
to say: 

" they would need to be instructed to first of all where 
the site was, what its description was, like lot number 
and location. They would need to be instructed how to 
get there. They would need to have some indication of 
the size of the site. They would need to be provided with 
information about the benchmark, for heights and they 
would need to be provided with information about exist- 
ing survey marks that they could relate their survey to. 
 Generally we treed three or four because redundant 
point checks are practically essential. We would hardly 
ever base our work on just two points because one could 
be wrong." 

(Transcript page 75) 

In further assessing the preparatory work to be performed 
there may be occasions where in the absence of topographical 
maps that the technical assistants are require to read and inter- 
pret air photographs using a Stereoscope glass. 

It is clear from the evidence of Messrs Hille and to a lesser 
extend Morrison that there has been substantial changes in 
the duties and responsibilities of persons assisting surveyors 
which has been brought about by changes in surveying prac- 
tices and technological advances. Mr Blewitt did acknowl- 
edge that technology had influenced the duties of a chainman 
but in his view those duties had not changed to any marked 
degree. 

Exhibit 'D' provides further evidence that technological 
advances have occurred within the survey industry and that is 
reflected in the classifications contained herein. 

It is therefore the Board's view that the work performed by 
Messrs Aheam, Lyon and Williams as Technical Assistant 
(Survey) for the applicant company is substantially different 
to the work performed by the classification of chainman un- 
der the AWU Construction and Maintenance (Consolidated) 
Award 1987. 

With respect to the definition of 'construction industry' the 
evidence presented by Mr Hille clearly indicates that the work 
performed by the applicant is consistent with the types of work 
identified in Section 3(l)(a)(i), (ii), (v), (ix) and (xvii) of the 
CILSL Act. 

Accordingly, the Board finds that the applicant work falls 
within the definition of 'construction industry'. 

The decision of this Board of Reference is that the applicant 
is not required to register as an employer pursuant to Section 
30(1) oftheClLSL Act. 

R. LOVEGROVE, 
Chairman. 

Filed in the Office of the Registrar 22/09/95 
J. CARRIGG, 

Registrar. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr G Anderson 

and 
International Printing Holdings trading as Quality Press. 

No. 883 of 1995. 

COMMISSIONER P E SCOTT. 
13 September 1995. 

Order. 
WHEREAS this is an application for unfair dismissal pursu- 
ant to s29(l)(b) of the Industrial Relations Act, 1979 and; 

WHEREAS a conference was convened on the 24th day of 
August 1995 and; 

WHEREAS the applicant formally sought leave to withdraw 
this application on the 5th day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That this application be and is withdrawn by leave. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wendy Deanna Armstrong 

and 
Flinders Hair Design (Hair and Co). 

No. 560 of 1995. 

COMMISSIONER P E SCOTT. 
24 August 1995. 

Order. 
HAVING Heard Mr T C Crossley on behalf of the Applicant 
and Mr J Dames on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby declares and orders— 

(1) THAT the Applicant Miss Wendy Deanna 
Armstrong, was unfairly dismissed on 22 May 1995 
from her employment as Senior Hairdresser with the 
Respondent; 

(2) THAT the Respondent pay to the Applicant the sum 
of $2019.16 less tax as compensation in lieu of rein- 
statement to be paid within seven days of the date of 
this Order. 

(3) TTie Respondent is to be responsible for the PAYE 
Taxation deduction being paid to the Australian Taxa- 
tion Office. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Roger Borg 

and 

Troubleshooters Available Pty Ltd. 
No. 731 of 1995. 

COMMISSIONER A.R. BEECH. 

15 September 1995. 

Reasons for Decision. 
THE COMMISSIONER; In this application Mr Borg alleges 
that he was unfairly dismissed by Troubleshooters Available 
Pty Ltd (Troubleshooters). In replying to the claim Trouble- 
shooters states that at all times Mr Borg was a self-employed 
contractor. It states that there was a contract for services be- 
tween Troubleshooters and Mr Borg and therefore denies that 
it was ever Mr Borg's employer. It denies that the Commis- 
sion has jurisdiction and asks that the application be struck 
out for that reason. The Commission listed the matter for hear- 
ing to determine the question of jurisdiction. 

In its reply Troubleshooters relied upon the decision of the 
Full Court of the Federal Court which found that the relation- 
ship between Troubleshooters' Victorian counterpart and cer- 
tain building workers was not a relationship of employer and 
employee (BWIU v. Odco Pty Ltd (1991) 37IR 380). The 
primary submission of Toubleshooters is that its operations 
in Western Australia are pursuant to a licence "to operate the 
system that was established by the Federal Court decision ... 
and to use the trading name Toubleshooters Available under 
a licensing agreement" (transcript p.95). 

Mr Marshall, who gave his occupation as company director 
and who operates Troubleshooters, was asked: 

"That being a licensing agreement, does that involve 
you applying the identical procedure as is followed by 
the Victorian branch?... Yes, it does, very much so." 

Given the decision of the Federal Court referred to above, if 
the circumstances of Mr Borg's engagement with Trouble- 
shooters were the same as those circumstances examined by 

the Federal Court and which were found not to constitute an 
employer/employee relationship then I would be satisfied that 
the relationship between Mr Borg and Troubleshooters would 
similarly not be an employer/employee relationship for the 
purposes of the Industrial Relations Act 1979. That is because, 
with one difference to which reference will be made subse- 
quently, the determination of the relationship for the purposes 
of the Act will involve the same considerations as dealt with 
by the Federal Court (Transport Workers Union v. Readymix 
Group (WA) and Others (1981) 61 WAJG 1705 (Industrial 
Appeal Court); ABLF v. Brajkovich (1990) 71 WAIG 23 (Full 
Bench) and see also BTA and Another v. Allmart Bricklaying 
Contractors (1992) 73 WAIG 821). I would therefore be pre- 
pared to find that the decision of the Federal Court would be 
conclusive here unless it is able to be distinguished. 

It will be able to be distinguished if Troubleshooters does 
not follow the same procedure as its Victorian counterpart. 
And Mr Marshall admits that he did not follow the same pro- 
cedure in relation to Mr Borg. To the extent that he did not 
follow the same procedure then Toubleshooters is less able 
to rely upon the decision of the Federal Court which is based 
upon that procedure. It is not the case, as Mr Marshall appar- 
ently believes, that because of the Federal Court decision there 
cannot in law now be a relationship of employer and employee 
between Troubleshooters and a particular worker. No doubt it 
is quite possible for Troubleshooters to enter into a contract 
of employment with a particular person. It will, in each case, 
depend upon the circumstances of the relationship created at 
the time. And if the circumstances are the same as the circum- 
stances before the Federal Court then it is likely that the deci- 
sion of the Commission will be the same as that of the Federal 
Court and for that reason. In the Allmart Bricklaying Con- 
tractors case referred to above the company maintained that 
its practice was to always engage people as contractors and 
not employees, but in that case the company admitted it did 
not follow its usual procedures. On the facts in that matter, 
that failure was critical with the result that the person engaged 
was found to be an employee (and see also Western Austral- 
ian Carpenters and Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers v. Hauswirth (1981) 61 WAIG 
862 where the respondent departed from his usual practice 
and the relationship established was truly an employer/em- 
ployee relationship). 

The Federal Court found that Toubleshooters in Victoria 
first screens potential workers at interviews conducted by Trou- 
bleshooters in which enquiry is made into their reason for 
wanting to be self-employed, whether they have been self- 
employed before, whether they are members of a relevant un- 
ion, together with other matters relating to the building industry 
in Victoria which are not presently material. If satisfactory 
answers are given to these enquiries, a worker is invited to 
sign a contract, the form of which is set out in the decision 
((1991) 37 IR at 383). That contract is an acknowledgment 
and an agreement that there is no relationship of employer/ 
employee with Troubleshooters, an agreement regarding an 
hourly rate, an acknowledgment that Troubleshooters is not 
liable for Workers Compensation insurance, forbidding Trou- 
bleshooters to make deductions in respect of PAYE taxation, 
agreeing that the worker has no claims in respect of holiday 
pay, long service leave, sick pay or any similar payment and 
agreeing that the worker will supply his or her own plant and 
equipment, safety gear, boots or gloves. In addition to signing 
the contract the worker also signs a form authorising deduc- 
tions under the prescribed payment scheme administered by 
the Taxation Office. Upon signing the worker is placed "on 
the books", making him or her eligible to be offered work 
from time to time on some particular site for a client of Trou- 
bleshooters. 

It is apparent that the above procedure is an important part 
of the process. Yet none of that was followed in this case. On 
the evidence before the Commission Mr Borg replied to an 
advertisement in the local newspaper. A copy of the adver- 
tisement was not produced and there is some debate regard- 
ing its content. On Mr Borg's evidence, which I am inclined 
to accept, it was for site labour, preferably multi-skilled, with 
supervisory experience and a contact telephone number. In 
response to this, Mr Borg sent in his resume and a covering 
letter. Mr Marshall's evidence is that he received that docu- 
mentation and merely filed it (transcript p.83). Several days 
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later Mr Borg received a telephone call from Mr Marshall 
informing him that the resume had been received and that he 
was interested in hiring Mr Borg because of the contents of 
the resume. Mr Marshall did not specify anything and did not 
mention money at that stage. He indicated that he would be in 
touch with Mr Borg subsequently. After a week and a half Mr 
Borg rang Mr Marshall but no offer of employment or en- 
gagement was made. Approximately three weeks after Mr Borg 
had sent in Ms resume Mr Marshall rang to inform Mr Borg 
that there was work available the next day at the Fremantle 
wharf. Mr Borg's evidence is that the only arrangement he 
came to with Mr Marshall at that stage was to report to work 
the following day at a particular address, together with the 
hourly rate of $25.00 per hour (transcript p.20). His evidence 
is that no arrangement was entered into regarding Ms being a 
subcontractor. Mr Marshall's evidence is that this conversa- 
tion was significant in that he followed a standard practice 
stating to Mr Borg that Troubleshooters is a bona fide labour 
agency placing self-employed contractors (transcript p. 84). 
There is a conflict between the evidence of Mr Borg and Mr 
Marshall in (Ms regard. 

I accept Mr Cameron's submission that the existence of a 
signed contract does not of itself prove whether or not a par- 
ticular worker is an employee or a subcontractor (R v Foster, 
Ex Parte Commonwealth Life (Amalgamated) Assur- 
ances(1952) 85 CLR138 at 151). Such a document may merely 
be a label that does not truly describe the proper relationship 
between the parties. If the true relationsMp between the par- 
ties is that of employer and employee then the parties cannot 
alter the truth of that relationsMp by putting a different label 
on it. But if their relationsMp is ambiguous and capable of 
being one or the other then the parties can remove that ambi- 
guity by their agreement (AMP Society v. Allan (1978) 52 AUR 
407). But there is more than a document involved in the Vic- 
torian procedure. In Victoria the relationsMp between the par- 
ties was agreed and confirmed prior to the offer of work. In 
tMs case the offer of work was made to Mr Borg apparently 
before any attempt was made by Mr Marshall to discuss the 
relationsMp. And in the absence of a document there is no 
proof that the relationsMp was agreed. 

In the absence of that documentation, as here, the Commis- 
sion is left with the opposing evidence of Mr Borg and Mr 
Marshall. And Troubleshooters cannot merely rely upon the 
decision of the Federal Court. In tMs regard I do not accept 
Mr Marshall's excuse that the procedure was not followed 
because the job on the Fremantle wharf came up in a rush. Mr 
Marshall had Mr Borg's resume approximately three weeks 
before then. He retained the resume for future use. However 
he made no attempt at that stage to place Mr Borg "on the 
books" as is done in the Victorian operation. That is all the 
more curious given that Mr Marshall admitted that there was 
no job to wMch the newspaper advertisement had related. If 
that is the case then the Commission concludes that the pur- 
pose of the advertisement was to attract potential workers to 
put "on the books" in anticipation of future work. If indeed 
that was the case then Mr Marshall is left with no valid excuse 
for not having followed the procedure wMch is apparently the 
requirement of Ms licence (transcript p.95/96). 

Thus far, the common evidence reveals that Mr Borg was 
contacted by Mr Marshall who offered him employment at 
the Fremantle wharf the next day. Whilst a rate of $25.00 per 
hour was agreed and the location and commencement time of 
the work, it is not clear to the Commission precisely what else 
was agreed between the parties. And Mr Borg's evidence is 
that those arrangements might have been made with any la- 
bour hire company and do not of themselves make him a sub- 
contractor. 

In order therefore to determine whether Mr Borg was an 
employee of Troubleshooters the Commission must look at 
the facts overall and apply to those facts the various tests wMch 
have been established over the years in order to determine the 
true relationsMp between the parties. Of these the most promi- 
nent is the right of an employer to control the work of the 
employee. The importance of control lies not so much in its 
actual exercise as in the right of the employer to exercise it 
(Stevens v. Bmdribb Sawmilling Co Pty Ltd (1986) 160 CLR 
16 at 24\ and see Burswood Resort (Management) Ltd v. Ac- 
tors Equity ofWA (1994) 75 WAIG 361). With that in mind I 
turn to consider the evidence. Mr Marshall told Mr Borg where 

to go, the starting time and the name of a person whom he was 
to contact. He was told it was entirely Ms choice whether he 
worked or did not work (transcript pl9). It was not an offer of 
ongoing work, although Mr Borg subsequently believed it had 
the potential for such. It is not clear whether Mr Marshall told 
Mr Borg the type of work upon wMch he would be engaged 
although on the balance of the evidence I find that he did. He 
arrived at the Fremantle wharf and observed television media 
and a lot of police. He reported to a particular shed and found 
himself with various other persons who he later found out 
were employed by "BAAC of the Buckeridge Group of Com- 
panies". He was told by another person that he would be a 
"dogman to a crane" (transcript p8). Otherwise "nobody said 
much at all". As to the performance of work itself, Mr Borg's 
evidence is illustrative. He and another person were probably 
in the building for several hours, not doing much at all except 
drinking coffee and chatting and meeting people (transcript 
p.8). Later in the morning he was asked to get the crane to 
wMch he was to be a dogman and perform some minor duties. 
He was instructed to load and unload containers by the super- 
visors of BAAC (transcript p.9). He was under the direct su- 
pervision of Mr Buckeridge and Ms supervisors and at no time 
did Mr Marshall exercise control over his work (transcript 
p26). He did tMs for approximately two weeks. It is clear from 
Mr Borg's evidence that it was Ms decision to stay at the job 
even though Mr Marshall was "perturbed" at the tense situa- 
tion there. He was informed of commencement and finishing 
times by BAAC management (transcript pi0). Mr Borg stated 
that Mr Marshall wanted him to do 10 hours per day but, sig- 
nificantly, the actual hours were determined by what was ac- 
tually happemng on the wharf. As to tools, clothing and 
equipment it is apparent that Mr Borg did not supply anything 
himself. Although "everything was supplied" however, there 
is no evidence Mat it was supplied by Troubleshooters. The 
only instructions given to Mr Borg by Mr Marshall were in- 
structions regarding where to go, the starting time and who to 
see at the wharf. TTiose instructions, without more, are of an 
admimstrative nature unrelated to how the work is to be per- 
formed. Whatever that evidence may reveal, it does not reveal 
that Troubleshooters controlled Mr Borg in his work. Nor that 
troubleshooters reserved that right. 

The evidence revealed that Mr Marshall kept in frequent 
contact with Mr Borg and vice versa. TMs was to inform Trou- 
bleshooters of the hours worked by Mr Borg as well as be- 
cause of the industrial dispute occurring at the wharf . The 
reporting of hours worked is directly related to Mr Borg's 
payment by Troubleshooters. He was not paid a weekly wage 
but was paid for the hours worked and the contact with Mr 
Marshall relates to that and not to any notion of control by Mr 
Marshall. It was not for Mr Marshall to direct whether Mr 
Borg remained at the wharf given the tense industrial situa- 
tion. Whether Mr Borg wished to remain in that environment 
was a matter entirely for Mr Borg. In my view there is no 
reservation of a power in Troubleshooters to require Mr Borg 
to work beyond the imtial agreed day sufficient to permit the 
implication of a right to control Mr Borg in the manner de- 
scribed. 

In the absence of a right in Troubleshooters to control the 
work Mr Borg faces a difficult task to persuade the Commis- 
sion that he was an employee of Troubleshooters. Certainly 
Troubleshooters paid Mr Borg for the work he performed. 
But that would be the case whether he was its employee or a 
subcontractor. It was an hourly rate and not a lump sum from 
wMch an inference in favour of a contract of employment can 
be drawn. But against that the payment did not include over- 
time or allowances. There was, apparently, no expectation on 
the part of Mr Borg that he would Ire eptitled to annual leave 
or sick leave. Mr Borg accepted his payment with a deduction 
of a PPS 20% tax rate and not PAYE income tax. I accept that 
the deduction of 20% PPS tax does not of itself convert an 
employee into a subcontractor and I do accept Mr Borg's evi- 
dence that the deduction of Mat tax rate may be relatively com- 
mon in Me industry (transcript p.41/42). But I note Mat Mr 
Borg did not query Mat rate of deduction at Me time. A deduc- 
tion was made from Ms pay for accident insurance, wMch is 
inconsistent wiM an employment relationsMp. TMs was not 
queried by him. There was no obligation on Troubleshooters 
to find Mr Borg employment once Me job at Me wharf creased. 
His last day of employment on Me wharf was Me 2nd June 



1995. Mr Borg was subsequently offered and accepted a sin- 
gle day's employment as a labourer on the 7th June 1995 for 
which he was paid a set amount There is no suggestion that 
Mr Borg was entitled to have been paid for the intervening 
period. Nor is there a suggestion that Troubleshooters was 
obliged to find Mr Borg work during that intervening period. 

The strength of Mr Borg's argument lies in the absence of 
any compelling evidence that there was an agreement between 
Mr Borg and Troubleshooters that Mr Borg would be engaged 
on a subcontract basis. And the failure of Troubleshooters to 
follow its procedures is to his advantage. However, as against 
that, I am satisfied that Mr Marshall did raise with Mr Borg, 
although not as regularly as Mr Marshall suggests, and belat- 
edly, that Troubleshooters did not employ people, but rather 
was a labour agency supplying self-employed personnel to 
industry.. This is stated in the pay advice forms which con- 
firmed the payments received by him. I am also not prepared 
to believe that Mr Borg was as ignorant of Troubleshooters' 
operations as his evidence would perhaps suggest. Mr Borg 
presented his own case and, if I might say so, was articulate 
and knowledgeable in his presentation. He gave evidence that 
he had been previously aware of Troubleshooters although 
not in detail. I tend to think that Mr Borg was not overly con- 
cerned at the time whether he was an employee or not. The 
money was good and the position had potential. He did not 
take issue at the time the job finished with the fact that there 
was no more work, as he would have been entitled to do if he 
had been an employee of Troubleshooters. Rather he accepted 
the situation until other prospects of long term employment 
failed and he then lodged this application to seek redress for 
that and for some costs incurred in the damage to his car. 

When viewed overall I am not satisfied that the evidence 
reveals that the relationship between Mr Borg and Trouble- 
shooters was that of employee and employer. 

I turn now to consider the difference in the Act referred to 
earlier in these Reasons for Decision in the definition of "em- 
ployee". Under the Industrial Relations Act 1979 an employee 
is defined to also include "any person whose usual status is 
that of an employee". In response to a question from the Com- 
mission, Mr Borg informed the Commission that his usual 
status is that of an employee. Literally therefore, Mr Borg was 
an employee as defined. However, in the circumstances of 
this case, particularly where there is not only no evidence of a 
right in Troubleshooters to control Mr Borg in his work but 
also positive evidence that he was controlled in his work by 
others, I am not satisfied that Mr Borg's claim can succeed 
based only upon this part of the definition of "employee". 
That part is more directly relevant to a situation where an 
employee is dismissed and seeks to activate the Commission's 
jurisdiction after he has, in law, ceased to be an employee. I 
am thus satisfied that the evidence that Mr Borg is usually an 
employee raises only a prima facie presumption that he is an 
employee for the purposes of the Act In this case, that pre- 
sumption is rebutted by the positive evidence to the contrary, 
according to the traditional tests, that he was not an employee. 

For all of the above reasons I find that Mr Borg has been 
unable to persuade the Commission that he was an employee 
of Troubleshooters and accordingly mi order will issue dis- 
missing his claim for want of jurisdiction. 

Appearances: Mr R. Borg as applicant on his own behalf. 

Mr A. Cameron as agent on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Roger Borg 

and 

Troubleshooters Available Pty Ltd. 

No. 731 of 1995. 

COMMISSIONER A.R. BEECH. 
15 September 1995. 

Order. 
HAVING heard Mr R. Borg on his own behalf as the Appli- 
cant and Mr A. Cameron on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the application be dismissed for want of juris- 
diction. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Robert Courtland. 

and 
Oaldea Pty Ltd. 

(No. 501 of 1995) 
COMMISSIONER P E SCOTT. 

24 August 1995. 
Reasons for Decision. 

THE COMMISSIONER: This application originally sought 
an order pursuant to section 29(1 )(b) that the employer had 
failed to pay commissions allegedly due pursuant to the 
contract of employment and was filed on 4 May 1995 and 
served on the Respondent by post on 10 May 1995. 

Tie application was received in the office of the Respondent 
on 15 May 1995, being the day upon which the Applicant's 
employment was terminated by the Respondent Subsequently 
the application was amended to also include alleged unfair 
dismissal and further contractual benefits relating to the period 
of notice. 

BACKGROUND 
The Applicant and Mr Rowcroft, the Managing Director of 

the Respondent, had known each other for some time and had 
mutual interests when Mr Rowcroft began looking to engage 
someone in his business. 

That business of the Respondent is to manage all business 
conducted by Wesfarmers Federation Insurance ("WFI") in 
the Geraldton region. This means writing all insurance 
business, providing service to all clients, being responsible 
for underwriting philosophies and employing staff to make 
this effective. Thine are a number of different types of insurance 
business involved and it is the clients of WFI for whom the 
business is written. Tie Respondent receives remuneration 
from WFI to undertake this work. 

WFI is a wholly owned subsidiary of the rural division of 
Wesfarmers. Wesfarmers Rural has a network of agencies 
throughout the region including Morawa, Mullewa, 
Northampton and Carnarvon. Oaklea Pty Ltd is a separate entity 
but provides service to those agencies as well as what is known 
as the Geraldton Branch of WFI. Oaklea Pty Ltd is accountable 
to the Northern Regional Manager of WFI and Mr Rowcroft 
gave evidence that he sees this person as his immediate "boss" 
and further, that he, Mr Rowcroft is classified at Wesfarmers 
Rural as a "departmental head" and is the person called upon to 
represent the insurance arm of Wesfarmers Rural. 
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The office of Oaklea Pty Ltd is housed within the offices of 
Wesfanners Rural at Geraldton and work in respect of all 
Wesfarmers business in the area is undertaken from that 
building. This is generally an open plan office, and the 
Applicant was located in this area, however it also contains a 
number of separate offices including Mr Rowcroft's. 

Oaklea Pty Ltd had been established in September 1988 by 
Mr Rowcroft and a Mr Clune. This business with Mr Clune 
was dissolved on 30 June 1992 and there was evidence that 
Mr Clune departed, taking with him a debt of some $30,OCX) 
and Mr Rowcroft continued to operate the business under a 
new arrangement with WM but took with him $70,(XX) in debts. 
The debt from the previous arrangement was split in this 
manner because Mr Clune was to start afresh whereas Mr 
Rowcroft was able to continue in the business. There was 
evidence that the two parted amicably. 

In approximately April 1993, Mr Rowcroft and the Applicant 
had discussions that there was a job available to the Applicant 
and he indicated his interest but said that this would have to 
be on the basis that his existing salary of $36,000 per annum 
from SMllshare was matched and he was to be provided with 
a vehicle after an induction period. It was also agreed that the 
Applicant's residential telephone account would be paid as 
part of his package and there was evidence that no telephone 
accounts were presented for some time. There is dispute as to 
a commissions/bonus scheme to operate, the time at which 
this was agreed and the basis of calculation. 

It should be noted that WFI had to vet the Applicant's 
appointment and both Mr Rowcroft and the Applicant went to 
Perth so that the Applicant could undertake psychological 
testing. His appointment was subsequently approved by WFI. 
He commenced employment on 10 May 1993, and after an 
induction period, a fully serviced and fuelled motor vehicle 
was supplied for both private and business purposes from July 
1993. 

During the first week of employment, the Applicant and Mr 
Rowcroft went to Carnarvon on business and this trip provided 
the opportunity for the two to discuss the operation. During 
those discussions, Mr Rowcroft indicated that it was his 
intention to retire at 55 and that he would look forward to 
grooming the Applicant to take over the business, at that time 
believing that he had a saleable commodity. 

It was clear that both parties looked forward to a long term 
association, with the first twelve months being considered to 
be a learning time for the Applicant after which time, at the 
end of the financial year there would be a salary review. There 
was no discussion between the parties as to how the 
employment would terminate. Both saw it as a long term 
proposition. 

The Applicant was to be responsible for bringing in new 
business, servicing clients by reviewing their insurance 
arrangements, assisting them in claims matters and he was 
allocated an area which included the Morawa agency run by 
Howard and Coralie Richardson. In servicing this area, he 
was to collect premiums from clients and any payments which 
had been made into the Morawa agency and pay them to 
Wesfarmers as soon as possible. It was important for these 
amounts to be paid as soon as possible as the payment was 
necessary to ensure that the client's insurance cover was 
maintained. If there was an outstanding premium then the 
insurance policy may be cancelled, leaving the client without 
the insurance cover for which they had paid. 

In December 1993, Mr Rowcroft attended a contractual 
agents' conference conducted by WFI in Perth and this bought 
a number of changes to his business including the manner in 
which WFI was to pay his business, and that he no longer was 
able to sell his business—he would receive a termination 
benefit when he decided to retire. Therefore, the business was 
no longer able to be sold to the Applicant at some considerable 
time in the future, as originally intended. On his return to 
Geraldton, Mr Rowcroft advised the Applicant of these 
changes. 

In July 1994, both Mr Rowcroft and the Applicant attended 
rth at which time 
the previous year 
ide. Mr Rowcroft 

says that there was an enormous anomaly in the Geraldton 
figures and that whereas his figures at the end of March showed 

that he was some $200,000 over budget, at the end of the 
financial year there was $300,000 under budget indicating a 
difference of some $500,OCX) occurring in the last months of 
the financial year. He had discussions with WFI for some 
months in an attempt to resolve this, however, it is not 
suggested that this was a questionable arrangement on Mr 
Rowcroft's part but was associated with a computer conversion 
which occurred around that time. The issue seems to be 
significant, as the Applicant asserts that the Respondent gave 
reasons associated with this circumstance along with the 
question of the break up of the business between Mr Rowcroft 
and Mr Clune, for failing to institute the commissions/bonus 
arrangements which he alleges formed part of his contractual 
entitlements. 

Contractual Benefits Claims 
It is alleged by the Applicant that he was advised that he 

would receive 50% of commissions for new non-rural business 
which the Respondent places through Oaklea Pty Ltd and 
Geraldton Finance Pty Ltd, regardless of whether it was 
brought in by the Applicant or by Mr Rowcroft. This was to 
apply after the first year of employment 

The Respondent denies this and says that it was simply to 
be a bonus of 50% of the new non-rural business which was 
put through Geraldton Finance Pty Ltd. This was defined as 
meaning new policies for new clients, not flew policies for 
existing clients. In any event, the Respondent says that it was 
not agreed until the matter of salary was discussed in September 
1994 and it was decided to make this arrangement retrospective 
to 1 July 1994. 

The Respondent also says that during the discussion in 
September it was agreed that the Applicant's wife's fuel could 
go on to his fuel card and that he should start providing to the 
Respondent his telephone accounts for payment. The 
agreement was then implemented, according to the- 
Respondent, in September 1994. 

The Respondent says that all bonus payments due to the 
Applicant have been paid whereas the Applicant says that 
significant amounts have not been paid. 

The Applicant also claims that because he was employed on 
an annual salary, and that as no notice period was discussed or 
agreed, his employment is to be characterised as yearly hire. 
Chi this basis, his claim includes payment of salary and other 
entitlements from the date of termination to the end of that 
years' employment ie. 16 May 1995 to 9 May 1996. 

There is no dispute between the parties that up until 
September 1994 the relationship worked well, however, the 
Applicant says that he raised with the Respondent on a number 
of occasions prior to that, that he had not received his 
commission payments. The Respondent denies that the matter 
was raised in this way. 

The Applicant says the relationship deteriorated from July 
1994 onwards because Mr Rowcroft did not keep his word as 
promised in respect of the commission payments. 

Alleged Unfair Dismissal 
The Respondent says that the employment was terminated 

because of the Applicant's performance in three areas, and 
these matters started to arise in approximately April 1994 and 
culminated in the dismissal of the Applicant on 15 May 1995. 

1. Passing Of Valueless Cheques 
In his evidence, the Applicant says that he was able to cash 

cheques at Wesfarmers, and had done so, in his words, 
"umpteen times", because it was a half hour round trip to the 
bank. 

From early 1994, a series of cheques cashed by the Applicant 
at Wesfarmers was dishonoured, Wesfarmers debited these 
amounts to the Applicant's Wesfarmers Rural account, and he 
paid these amounts at various times. 

The cheques included $405 and $290 in April 1994, the 
first amount being paid to Wesfarmers in May 1994 and $290 
plus interest paid on 9 June 1994. 

In early September 1994 there were two dishonoured 

amount and the two outstanding amounts from September were 
partially paid in December 1994. 



In April 1995, one cheque for $600 and another for $150 
were dishonoured. Payment was made after the employment 
terminated. 

The Applicant says the reason for the cheques being 
dishonoured are: 

1. On two occasions he changed banks, and in closing 
the accounts concerned, it was not realised that there 
were unpresented cheques outstanding. When the 
cheques were presented, there were no funds avail- 
able to meet them because the accounts had been 
closed. One of those circumstances the Applicant 
described as arising because the bank should have 
checked for unpresented cheques before closing the 
account. 

2. He had not ten able to arrange to transfer money 
from the account into which his pay was deposited 
to his cheque account, in time to meet the cheques. 

3. He had applied for an overdraft facility with his bank 
and assumed he could draw on this. 

There was conflicting evidence as to whether the Applicant 
had been told by Mr Bill Brown, the Office Manager for 
Wesfarmers Rural, that he was not to cash any further cheques 
at Wesfarmers or whether he was simply told not to cash such 
cheques until outstanding amounts had ten resolved. 

2. Missine Premiums 
It is alleged that a number of clients' premiums either paid 

directly to the Applicant or received by him from Morawa 
agency were not paid either at ah, or promptly, to Wesfarmers. 
These are an amount of $229.18 for Mr D Richards, an amount 
of $126 for Mr Yates, $456.30 for Mr Boyle, and two separate 
amounts in respect of Mr Stephen. 

3. Money From Tin 
There is a tin at the Geraldton office in to which payments 

received from clients either in cash or by cheque are placed. 
This tin is not locked. A number of members of staff of WFl 
and the Applicant and Mr Rowcroft had access to the tin to 
place their receipts of money when dealing with clients. 

Mr and Mrs Rowcroft had a $20 float in that tin which from 
time to time was used by members of staff for making minor 
purchases such as morning tea. 

The Applicant says that one Friday afternoon, approximately 
18 months ago, he had a discussion with Mrs Rowcroft (the 
wife of Mr Rowcroft, and a director of the Respondent, who 
works for WFI as a Customer Service Officer), in which he 
indicated that he would need to leave to get to the bank because 
he had no money. He says that Mrs Rowcroft advised him he 
could take $100 from that tin, and put in a chit for the amount 
and pay it back. Further he says that it was acceptable to do so 
if ever he needed to. Mrs Rowcroft does not recall this 
conversation but does not deny that it could have occurred. 

Mr Rowcroft says that he specifically instructed the 
Applicant that he must not take money from die tin. Ms Jonelle 
Giles, a Customer Service Officer with WFI, gave evidence 
that she had been advised by Mr Rowcroft in approximately 
September 1994, when other monies had ten removed from 
the tin by the Applicant, that he had instructed the Applicant 
that money was not to be removed from the tin. 

The Respondent says that on a number of occasions the 
Applicant took money from the tin and although on most 
occasions left chits or lOU's, on one occasion he did not. 

When Mr and Mrs Rowcroft were on leave in January 1995, 
they received a call from Ms Giles to say that the Applicant 
had taken money from the tin, an amount of $400, and had 
left a chit. Mr Rowcroft said he would deal with it on his 
return. There was evidence that because of the money being 
taken, no banking could be done until Mr Rowcroft's return. 

In February 1995, when Mr Rowcroft returned from leave, 
he attempted to reconcile the tin and found that not only was 
there $400 missing, accounted for by the Applicant's chit, but 
that there was a further $400 unaccounted for and that the 
Applicant admitted also having taken this amount. The 
Respondent is adamant that no one had authority to remove 
any money from the tin as it was WM money. 

Mr Rowcroft says that on the morning of 10 February 1995, 
after having heard from Mr Hugh Harding, the Regional 
Manager, Wesfarmers Rural, that the Applicant had applied 
for another job, and having heard from the Northampton branch 
agent that the Applicant had told him that the Respondent 
owed him money, and being concerned about other matters, 
he intended to terminate the Applicant's employment. 

First thing in the morning, he went in and cleared out the 
Applicant's desk and says that in doing so, he found in the 
desk an envelope containing three pay in slips, one in the name 
of David Richards, one in the name of P A Yates and one in 
the name of Wayne Allenby Boyle. The envelope had the words 
"P A Yates $126" in black pen and the words "David Richards 
(2229-18)" in blue pen. 

Upon arrival of the Applicant, Mr Rowcroft advised him 
that he had ten told that he had applied for another job and 
was concerned about the innuendo as to money owed and he 
was also most concerned about money being taken from the 
tin. The Applicant suggested that they go into Mr Rowcroft's 
office and that Mrs Rowcroft should join them. During a three 
hour long discussion, the Respondent indicated that the 
employment was to terminate, that he had lost confidence in 
the Applicant. There was discussion as to the Applicant's 
financial situation, the Applicant denied that he was having 
difficulty, and the Respondent offered to make a loan to him. 
Upon being offered the loan, the Applicant said "what if I 
can't pay it back" to which Mrs Rowcroft responded that it 
was a chance they were prepared to take, however, the offer 
was declined. It was agreed that there would be a fresh start, 
on the basis that outstanding amounts were resolved and that 
the application for the other job was withdrawn. It was also 
agreed that, to improve communications, the Applicant and 
Mr Rowcroft would meet on Friday afternoons to discuss any 
issues arising and to keep each other informed. 

Subsequently, further valueless cheques were passed by the 
Applicant at Wesfarmers, and the amounts debited to his 
account were not paid as quickly as sought, the question of 
Mr Stephen's policy premium payment arose, and Mr Richards' 
missing premium, having ten raised with the Applicant, was 
still unresolved. 

Mr Rowcroft says that, on 1 May 1995, with a number of 
matters outstanding he decided to seek explanations from the 
Applicant. These matters included the unpaid premium of Mr 
Stephen (who made a Statutory Declaration regarding the 
matter), the envelope containing the pay-in slips for Richards, 
Yates and Boyle and their outstanding premiums, and further 
valueless cheques being presented. 

Mr Rowcroft read to the Applicant the Statutory Declaration 
from Mr Stephen and discussed the matter of the missing 
premium with him but he denied having received the money. 

Mr Rowcroft raised with him the issue of the Richards 
outstanding premium and said that the matter was still not 
resolved. 'Hie Applicant said that he was still sorting the matter 
out. Mr Rowcroft produced the envelope with the three pay- 
in slips. The Applicant denied any knowledge of the matter 
involving Mr Boyle. In respect of Yates, the money had been 
paid in three months after having ten received. 

Mr Rowcroft advised the Applicant that outstanding matters 
involving his Wesfarmers account (ie. for dishonoured 
cheques) had not ten resolved. 

He said that because there were no explanations and the 
matters had not ten sorted out he would need to pass the 
information regarding these matters to WFI. He indicated that 
he felt that the Applicant was being dishonest and in his 
evidence Mr Rowcroft said that he believed he used the words 
"resignation" and "the police may have to be involved". He 
indicated that he would make a call to Wesfarmers and 
suggested that the Applicant go home and think about the 
situation. 

Mr Rowcroft continued to pursue the matter and his evidence 
is that during the period between his discussion with the 
Applicant on 1 May 1995 and the termination date, the 
Applicant made no attempt to clarify with him or to resolve 
any of the matters which had ten raised. Between 1 May 
1995 and the date of termination there were no discussions at 
all between them. 
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On 15 May 1995, having considered the situation and sought 
and received advice, Mr Rowcroft met with the Applicant, in 
the presence of Mr Hugh Harding, with a view to terminating 
his employment. The meeting was to have taken place as soon 
as the Applicant arrived. He arrived late in the morning and 
the meeting took place at approximately 12 noon. Mr Harding 
took notes of the meeting (Exhibit H7) and in evidence, it was 
agreed by all concerned that the notes were a fairly accurate 
reflection of the conduct of the meeting. The notes include 
the following: 

"Barry started the meeting by stating he wanted to talk to 
Peter regarding his faUure to address the situation of still 
having dishonoured cheques with Wesfarmers Geraldton, 
even though both he and I have spoken to him about them 
on several occasions. 
Barry then stated on grounds of performance he was giv- 
ing Peter notice of two weeks. He would be paying hirn a 
cheque for those two weeks but his services would be 
terminated as of now. He also stated that Wesfarmers 
Federation Insurance was appointing an auditor to 
Geraldton to investigate the other matters, being the miss- 
ing clients' money that Barry had discussed with him on 
previous occasions. 
Peter asked why he was going to be dismissed on the 
previous occasion because he had applied for a position 

to withdraw his application or leave. Barry replied that 
that was not correct and in their discussion that morning 
Barry had fully discussed his reasons for the dismissal 
and reinforced that it was not to do with his application." 
id further: 
"Peter asked on what grounds he was being dismissed 
and Barry repeated it was on a performance basis Peter 
asked was it on his performance and Barry repeated on a 
performance basis and related to the dishonoured cheques 
and the other matters as previously discussed with him. 
These matters were undermining Barry's position and also 
the agency's reputation." 
id further: 
"Peter once again asked the reason for his dismissal and 
it was once again repeated that it was on a performance 
basis and to do with the dishonoured cheques and Peter 
said he intended to repay the money out of today's pay 
and he stated that Bill Brown had been told this. Barry 
then stated that the position should not have arisen as he 
should not have cashed cheques when he knew he did 
not have the funds to honour the cheques. Peter said he 
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distributed as appropnate. Exhibit H-7, Mr Harding s notes 
of the meeting say, "Peter asked if this had anything to do 
with a letter or contact by the Union Industrial Advisory 
Services, Barry answered No, he had not been contacted and 
Peter said he would be". 

There was no evidence which would lead me to believe that 

Having observed the witnesses and the manner in which 
they gave their evidence, I found that the Applicant, when 
confronted with certain evidence, particularly in cross 
examination, recanted on a number of issues. 

I find that where the evidence of the Applicant and the 
evidence for the Respondent conflicts, that generally the 
evidence of the Respondent's witnesses, who were more 
plausible and reliable, is to be preferred. The evidence of Mr 
Rowcroft was confirmed by much of the other evidence, 
whereas there was very little support for the Applicant's 
evidence. 

3. Dishonoured Cheques 
It is appropriate to deal with whether the presenting of 

valueless cheques is a matter affecting the employment and 
can properly be a consideration in the decision to terminate. 

The Applicant does not see it as such and appears to have 
been angered by Wesfarmers management personnel discussing 
with his employer the fact that he was presenting valueless 
cheques to Wesfarmers. He says that it was none of his 
employer's concern and that Wesfarmers personnel had no 
right to discuss this issue with his employer. It was a matter 
between Wesfarmers and himself. 

The evidence was that Wesfarmers cashes cheques for a 

i»i«fSTl«5*sTiTiFin^I«iWw?i¥f^y/^HTniT5¥SwsnTif<>iiF»ro>HU»4nw" 
of staff. 

It is indeed a serious matter for a valueless cheque to be 
presented. For it to occur on one occasion in respect of a couple 
of cheques where the account upon which those cheques is 
drawn has been closed is unfortunate. For the same thing to 
recur, some months later, is at the least foolish and negligent. 
At worst it is dishonest. For a similar situation to again arise 
when the Applicant has applied for an overdraft is once again 
a matter for serious concern. 

In respect of the issue of the application for an overdraft 
facility, I accept the evidence of Ms Dodd that the Applicant 
was told that he would be advised as to the outcome of his 
application for an overdraft. The Applicant then drew cheques 
without awaiting advice. In any event, the bank rejected his 
application for an overdraft facility and he was subsequently 
advised in writing. 

Ms Dodd indicated to the Applicant, when he telephoned 
her to query the matter when cheques were dishonoured, that 
had she been on duty she may have been able to contact him 
to resolve the matter but that that was not guaranteed. I find 
that this does not constitute an error on the part of the bank 
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The uniqueness of the relationship between the Respondent 

and Wesfarmers and the benefits which the Applicant derived 
from that relationship are important considerations. Because 
of the working arrangements and relationships, in effect, the 
Applicant received the benefit of being a member of 
Wesfarmers staff, althoueh not technicallv one. There was 
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his immediate superior was considered to be a departmental 
head for Wesfarmers Rural, his employment by his employer 
was subject to the approval of Wesfarmers and he was to 
undertake certain testing by Wesfarmers before his 
employment, and he was invited to attend social club functions. 
It should be noted that in his application for this overdraft 
(which formed part of Exhibit All) the Applicant stated that 
his employer was Wesfarmers Federation Insurance. 

I find it was a matter which his employer was entitled to 
take into account. It is not merely that the cheques were 
valueless when presented but also that when the Applicant 
was approached to remedy the matter he undertook to do so 
but took considerable time and needed to be reminded many 
times. 

It is very difficult then to see, for the purposes of the question 
of the dishonoured cheques, that this matter should be 
separated from the employment relationship. By presenting 
valueless cheques to his employer's principal in the office in 
which he worked and failing to rectify the problem when asked 
to do so on many occasions, and in repeating the offence on a 
number of occasions, and blaming others for these problems, 
the Applicant caused embarrassment to his employer and 
further eroded the trust necessary in the relationship, and put 
a strain upon the relationship between his employer and his 
employer's principal and between himself and his employer's 
principal. It should not be forgotten that this latter relationship 
was also of importance. This is a matter upon which the 
employer can rely as part of his reasons for dismissal. 

4. Missine Premiums 
This is a most serious allegation, that the Applicant has 

received premiums which do not belong to him, and has not 
paid them to Wesfarmers either immediately, or at all, as he is 
required. 

Mr Rowcroft was advised by his wife, in March 1995 that 
she had received a phone call from Mr Stephen of Morawa to 
say that he had paid an insurance policy premium to the 
Applicant and yet his policy had been cancelled. She asked 
Mr Rowcroft to raise the matter with the Applicant at his next 
meeting on 24 March 1995. Mr Rowcroft did so and the 
Applicant was instructed to sort the matter out. Mr Stephen 
rang again so Mr Rowcroft went to his house in Morawa and 
was advised of the events of 8 February 1995 which are 
recounted later in these reasons. Mr Rowcroft then asked him 
to make a statutory declaration to this effect and he did so. 

This, Mr Stephen said, was the second time that money had 
been missing as it had previously been alleged by Mr Stephen 
that he had also paid the Applicant a premium of $229.33 in 
respect of another matter. Mr Stephen's "Private Plan Renewal 
Schedule" dated 23 July 1995 (Exhibit A3) shows the original 
amount of $254.81 crossed through and the following written 
in pen "$229.33 PRC Paid 25/8". In evidence, the Applicant 
originally stated that if Mr Stephen had given him the money 
on 25 August, he would have paid it to Wesfarmers the next 
working day. He does not deny receiving it on that day, yet the 
evidence of the Applicant and his wife in that respect is that 
late in her pregnancy, perhaps in September 1994 his wife 
was cleaning the car and found an envelope containing some 
cash. She took the money in to the Applicant thinking that it 
was their money. The Applicant told her that it was some money 
which he had been looking for, was work related, and did not 
belong to them. Upon being given it by his wife, he still took 
no immediate action to pay it in to Wesfarmers as he is required. 
The money was not paid to Wesfarmers until November 1994. 
Even if there is no suggestion of dishonesty on the part of the 
Applicant, he was negligent in his handling of this money. 

The issue of the second premium for Mr Stephen, originally 
for the amount of $188.20, is the most significant and clear 
cut. The Applicant alleges that on 8 February 1995, he attended 
the home of Mr Stephen in Morawa for the purpose of receiving 
the payment of the premium. He says that Mr Stephen did not 
have the full amount with him and that he advised Mr Stephen 
that it would be better for him to pay the full amount when he 
had it and that the people at the office would not be able to 
reconcile receipt of only a portion of the premium. He says 
that he called in once only and that when he did so he made a 
notation on the document headed "Private Plan Reinstatement 
Schedule" (Exhibit A5), reducing the amount of $188.20 to 
$159.97 for the pensioner discount. He says that what he did 

was simply calculate the amount owed and date the form 
"8/2" so that when the Applicant went to pay the amount he 
knew what amount had to be paid. 

The Applicant says that he could not have visited Mr Stephen 
twice on that day as he had an appointment to see Mrs Heitman 
at 9.30am to review her insurance and then an appointment 
with Mr Baxter between 11 and 11.30am and was then to call 
in at Mr Stephen's home. He says that his diary for the day 
confirms this. Exhibit H6 which was his diary page for 
Wednesday 8 February 1995 shows "9.30 Betty Heitman— 
Review, 717026 Martin Cunningham—To pick up claim letter. 
Review also. 11.00—11.30 Garry Baxter. Len Stephens— 
Granville St. Jan + Lester Moore". 

Evidence was called from Mr Baxter and proved only that 
the Applicant attended his place at some time in the middle of 
the day on 8 February 1995. He believed that the Applicant 
might have been a little late. He then said that perhaps the 
Applicant arrived around "midday-ish", it could have been an 
hour either side of midday but does not recall. He says that the 
Applicant would have been there for at least an hour but he 
does not recall when he left. 

In a telephone hook up, Mrs Heitman indicated that she had 
an appointment with the Applicant some time after the 
December 1994 harvest season but could not say when. She 
has no record in her diary for 8 February 1995 except for a 
function in the afternoon, and has no calendar to indicate what 
she did in the morning. Mrs Heitman also indicated that some 
time soon after she had the meeting with the Applicant 
(whenever that was) she had arranged to meet him in Morawa 
but for some reason they did not meet. She says this could 
have been in February. 

The evidence of Mr Stephen in this respect was clear and 
unshaken. It was that on 8 February 1995 the Applicant arrived, 
unexpected, at his home in Morawa to receive payment for 
his policy. Mr Stephen says that he indicated to the Applicant 
that he did not have sufficient money to meet the premium. 
He says that the Applicant calculated the amount he would 
have to pay with his pensioner discount and noted that on the 
form. He says that having advised the Applicant that he did 
not have sufficient funds, the Applicant told him that it would 
be best to pay the amount in full and so he said he would go to 
the bank and withdraw sufficient money to make the payment 
He had $50 in cash of his own but this was not sufficient to 
meet the premium. 

He says the Applicant was at his home on the first occasion 
for approximately ten minutes. 

Mr Stephen and his wife went to the bank where they 
withdrew from the account in his wife's name, an amount of 
$120, being two fifty dollar notes and one twenty dollar note, 
which together with the $50 they had in cash ,they were to 
give to the Applicant when he returned later that day. Mr 
Stephen tendered in evidence the bank passbook showing that 
on that day a withdrawal of $120 was made. 

Mr Stephen says that his wife, his daughter and grandson 
were also at his home when the Applicant returned. The 
Applicant did not have change for the $ 170 (the total payment 
being $159.97) so Mr Stephen's daughter gave him $ 10 instead 
of using the $20 note which they had. 

He says quite clearly and unequivocally that he gave to the 
Applicant three $50 notes and one $10 note totalling $160 
and that the Applicant definitely received the money. 

He says that he does not know what time the Applicant 
arrived the first time but he believes that it was late morning, 
and returned some time after lunch; he thinks that it may have 
been around two o'clock but could not be sure of the time. 

Mr Stephen upon being challenged that in fact he did not 
pay the money to the Applicant, that he was saying that he had 
paid so that he could make a claim on the insurance policy 
which he would not otherwise have been able to make, Mr 
Stephen was most adamant that he had made the payment to 
the Applicant when the Applicant returned to his home on 
that day. 

I have no reason, having observed him, to disbelieve Mr 
Stephen. The Applicant's diary entries for that day do not 
indicate what he actually did. Neither Mr Baxter nor Mrs 
Heitman gave any evidence which would indicate that it was 
not possible for the Applicant to have called in on Mr Stephen 



twice on 8 February 1995, once on his way from seeing Mrs 
Heitman (if he had been there) to see Mr Baxter, and returned 
after seeing Mr Baxter. In fact, the vagueness of the evidence 
in respect of times and the distances which would have been 
travelled make it quite reasonable to assume that the Applicant 
did visit Mr Stephen twice on that day. 

I find that this matter alone constitutes sufficient grounds 
for the employer to terminate the employment for misconduct 

In respect of the money for missing premiums for Mr Boyle 
and Mr Yates, I find that there is no direct evidence before the 
Commission that this money was ever handed to the Applicant 
by Morawa agency. 

In respect of monies which are alleged to have been given 
to the Applicant in respect of a premium paid by Mr Richards, 
the evidence was that a receipt for the amount of $229.18 was 
written out for Mr Richards on 15 July 1994 at Morawa 
Agency. Morawa Agency has apparently advised Mr Rowcroft, 
Mrs Rowcroft and Mr Harding that this amount was paid to 
the Applicant. The initials of the Applicant, "PRC", are 
contained on that receipt, however, the Applicant is not certain 
that this is in his hand, although he does not specifically deny 
that it is. 

The Applicant has said to the Respondent that if he had 
received the money he would be responsible for it but that he 
would sort it out with Howard Richardson. However, after 

I find that, in those circumstances, the unauthorised, and in 
fact specifically prohibited, action can be used as part of the 
background to making a decision to terminate when such 
decision clearly relates to the issue of trust. 
It is not that the previous acts of misconduct were condoned 
and therefore waived and that the employer then seeks to rely 
upon them later but they were followed by other acts of 
misconduct relating to trust. 

I accept that the reasons for dismissal were not simply related 
to the dishonoured cheques but also to the general performance 
of the Applicant specifically other matters previously 
discussed, the missing premiums and the money taken from 
the tin. I find that the relationship of trust necessary between 
the applicant and respondent was destroyed, and had not been 
rekindled since the discussions in February, and that the 
Applicant continued to conduct himself in a manner which 
was contrary to his obligations to his employer. Such conduct 
only further eroded the employment relationship. His actions 
were grounds upon which the employer was justified in relying 
to terminate the employment. 

The Respondent went through a procedure of discussing 
these matters with the Applicant, providing an opportunity 
for explanation, and for errors and omissions to be remedied, 
but explanations and remedies were not provided by the 
Applicant Further, I find that the Applicant was not honest in 

Mr Brown took it upon himself to debit the amount to the 
Applicant's Wesfarmers Rural account on the basis of his 
undertaking to resolve the matter. 

The Respondent saw that the Applicant was responsible for 
this missing money and the Applicant had undertaken to sort 
this matter out and had failed to do so. 

I find, that on the balance of probabilities, this money was 
paid to the Applicant. 

5. Money From Tin 
The Applicant's actions in taking money from the tin are 

said to be part of the reasons for &smissal. Even if he had 

The Applicant treated the momes belonging to Wesfarmers 
and its clients as his own personal financial resource and he 
abused the privilege provided to him. At best this was negligent 
on his part and at worst dishonesty tantamount to theft. 

Misconduct or Dismissal on Notice 
The question then arises as to whether this was a dismissal 

for misconduct or a dismissal on notice. 
In "The Law of Employment", 3rd Edition, Macken, 

McCarry and Sappideen say at page 192 that summary 
dismissal overrides all considerations of due notice and wages 
in lieu of notice, and that unless there is a duty imposed by 
contract, statute, award or under public law, the employee 

m 

m 

as here, the dismissal is upon notice." 
The Full Bench in Misltiewizc v City of Belmont [(1995) 75 

If I am wrong that these matters constitute misconduct, then 
I am satisfied that they provide grounds upon which the 



10 75 W.A.I.G. 

The Commission was referred to the decision of the Full 
Bench of the Commission in BNZ Norths Limited and David 
Leslie Breeze ("Breeze")72 WAIG 1268 at page 1272. This 
dectston relates tn the. r.nntrart nf cprvirf. of Mi* Rre#»7i» whir.h 

Yc 
will be based on net profit generation" and since the company 
traded over a year, then net profit was calculable for salary 
purposes after the trading year. The letter prescribes a base of 

profit before, and 50% of the next $150,000 net profit before 
tax. It also referred to it being "annualised to the 30th of June 
1989" and "this package concept will be reviewed at 30th of 
June 1989 by when it is anticipated that a profit share scheme 
for all staff will be introduced with more "blue sky" than the 
above first year package". 

The Full Bench said: 
"The letter clearly indicates that the contract is a yearly 
one by those parts to which we have referred. It refers to 
the first year not "part of year" package. Indeed it refers 
to remuneration calculated on an annual profit, as well as 
salary per annum. 
In addition, it is still the law that there is a presumption 
of a yearly hiring (see Healy v Law Book Co (op cit but 

UUHiimWit 
Jackson J)", 

Healy v Law Book Company, a decision of the High Court 
is reported at (1942) 66 CLR 252. At 255 Latham CJ says: 

"The terms of the agreement show that the appellant was 
engaged for two years certain and thereafter until the 

IU. JL WU^ , 3GUU at , 
"... the rule of law relating to contracts of service of 
this kind is that: if there is no custom governing the 
matter and if the contract is silent as to the length of 

gi 
nated after reasonable notice, the question of what 
is reasonable notice under the circumstances in any 
case is a question of fact for the jury... The mode of 
payment and the character of the service are elements 
to be taken into consideration by a jury in consider- 
ing what is reasonable, but in every case the ques- 
tion is one of fact for them in the absence either of 
custom or of express agreement...." 

In my opinion, the correct rule to be followed in the courts 
of this State is that expressed in the judgements of the 
English Court of Appeal and the Full Court in New South 
Wales to which I have referred." 

As noted in Macken, McCany and Sappideen, op cit at page 155: 
"In the absence of some express or implied agreement it 
used to be said that there was, at common law, a pre- 
sumption that the hiring was a "general hiring", that is, a 
hiring for one year certain and, one year thereafter, from 
year to year until termination by the parties. If the em- 

of its creation without comment by the parties, then the 
contract was apparently presumed to continue on a yearly 
basis and could not be terminated before the expiration 
of the current year of the contract, although the authori- 
ties on this point are not entirely clear. But these pre- 
sumptions—as to a general hiring and its 

m 
i 

nil 

iffi 

i 
l mm 

ice. In the absence of any express stipulation or custom 
to the contrary the well established presumption would 
apply, so that (he employment thereafter would be a yearly 
engagement determinable only by notice ending with the 
year of service." 

(My emphasis) 
Healy and the Law Book Company is distinguishable from 

the matter currently before the Commission on the basis of 
those parts which I have emphasised. This is not the case in 
the matter before the Commission. 

There was no evidence of an express or implied term other 
than of an indefinite engagement. The evidence of the 
Applicant and of Mr Rowcroft was that payment was monthly 
in advance. It can be seen from Exhibits H3, H4 and H5 that 
commissions/bonuses were calculated on a monthly basis eg. 
Exhibit H3 refers to commission for September 1994 and 
October 1994 and those two months were paid together, Exhibit 
H4 indicates no "November N/B Com" and Exhibit H5 says 
"3/95 N/B"—(ie. N/B means new business). 

The decision of the Full Bench in Breeze referred to the 
decision of Cohen v Nichevich for the contra view to Healy. 

Cohen v Nichevich is a decision of the Full Court of the 
Supreme Court of Western Australia and Jackson CJ says at 
page 184: 

"In Halsbury's Laws 3rd ed, Vol 25, p 490, the relevant 
rule is stated as follows: "if no custom or stipulation as to 
notice exists, and if the contract of service is one which 
can be regarded as a yearly hiring, the service is termina- 
ble by reasonable notice." It is to be observed that the 
former presumption that a general hiring is a yearly hir- 
ing no longer exists: see Richardson v Koefod (1969) 3 
ALL ER 1264; (1969) 1 WLR 1812, per Lord Denning 
MR at 1816 and Fenton Atkinson LJ at 1818. But the 
Court affirmed the rule that "in the absence of express 
stipulation, the rule is that every contract of service is 
determinable by reasonable notice. The length of notice 
depends on the circumstances of the case" (p 1816). Pre- 
cisely the same view war ' ' ' ^ " 
preme Court of New S 

been argued persuasively that such a view is mistaken 
and that the presumption of general hiring no longer ex- 
ists here, if it ever did. It is probable that this would be 
the view taken by an Australian Court now in the un- 
likely event of the point arising for authoritative deci- 
sion. 
If there is no express provision as to termination, no im- 
plied agreement and no general hiring, the contract is one 
for an indefinite period. Such a contract can come to an 
end in various ways: for example, death of a party, agree- 
ment, summary dismissal for misconduct and notice." 

In Contract of Employment—Principles of Australian 
Employment Law by Brian Brooks 4th Edition (CCH) at 
paragraph 215 it says: 

"It is the employment contract of an indefinite duration 
which once presented problems. There is no doubt that at 
common law a general hiring, that is an employment con- 
tract with no expressed duration, was prima facie taken 
to be a yearly hiring. If not terminated it renewed itself 
on each anniversary. The English Court of Appeal in 
Richardson v Koefod [op cit] agreed that: 

'the time has now come to state explicitly that there 
is no presumption of a yearly hiring. In die absence 
of express stipulation, die rule is that every contract 
of service is terminable by reasonable notice. The 
length of notice depends on the circumstances of the 
case.' 

The circumstances will include the practice, die actual 
dealings, between the parties anrf the most significant 
practice will be the mode of payment, particularly the 
unit of time by which payment is made." 

On the basis of these authorities, and in particular Cohen v 
Nichevich (op cit), and applying die circumstances of the current 
matter, I find that there was an engagement of indefinite duration, 
and that as no provision for notice arrangements was either 
expressed or implied, that areasonable notice period is required. 
However, such notice is only required in the case of the contract 
being terminated upon notice rather than summarily for 



If I am wrong in finding termination for misconduct, then 
reasonable notice is applicable. On the basis of the evidence 
referred to above, I find that one months notice would be 
reasonable. The applicant was paid two weeks' pay, and 
therefore the balance would need to be paid in those 
circumstances. 

2. Commissions/Bonuses 
In respect of the commission payments which the Applicant 

says are owed, the evidence of the Respondent was that the 
determination of the bonus was quite a complex matter and it 
is clear that the Applicant did not understand how the 
Respondent viewed die arrangement. This is not an open and 
transparent system for the purposes of the Applicant 
determining whether he was paid what was due. 

The evidence, apart from that of the Applicant, as to his 
understanding, is that he indicated to Mr Harding and to others 
that he believed he was owed money. Mr Harding asked the 
Applicant if he could help in this matter and was told that he 
could not. 

The evidence of Mr William Parker was that he and Mr 
Rowcroft and the Applicant had been good friends for some 
time and had been involved in purchasing horses together. 
Evidence was that Mr Rowcroft indicated that he was interested 
in purchasing a half share of a horse with him in June/July 
1994. In response to a question from Mr Parker as to whether 
the Applicant was to be included in a share of the horse, Mr 
Rowcroft had said in effect that he was going to offer him a 
share or that the Applicant may prefer money being a bonus 
which the Respondent intended paying to him. This was not 
evidence of money owed, of a debt, but evidence of the 
Respondent's intention to pay to the Applicant a bonus, which 
he did after their discussion in September, such bonus being 
made retrospective to July 1994. 

The Applicant says that in the period from June to September 
1994, he raised the issue of the commissions with Mr Rowcroft, 
however he denies this. When the issue was discussed in 
February 1995, the Respondent attempted to clarify the 
Applicant's view, but the Applicant was still disgruntled. 

The Applicant may have had certain understandings. It is 
clear that those were not the same understandings as the 
Respondent had. It is for the Applicant to prove that his 
understandings constituted the agreement between the parties. 
I find that there is nothing to prove that the basis of the 
commissions claimed by the Applicant were other than his 
understanding and did not constitute the agreement between 
the parties. 

I accept the Respondent's evidence. I find that an 
arrangement was reached in September 1994, to be made 
retrospective to July 1994, that the Applicant would be paid a 
bonus of 50% of the commissions for new business from new 
non-rural clients for business put through Geraldton Finance. 
These monies were paid. 

Superannuation Claim 
Section 29 of the Industrial Relations Act, 1979 provides 

for an application by an employee that he or she "has not been 
allowed by his employer a benefit, not being a benefit under 
an award or order, to which he is entitled under his contract 
of service". The Applicant's evidence was that he believed 
that payment for superannuation had been made although he 
could not be sure. 

Mr Rowcroft gave evidence that at the commencement of 
the Applicant's employment, he (Mr Rowcroft) spoke to a 
colleague Mr Ray Cowper, regarding his superannuation 
obligations to the Applicant and Mr Cowper advised the 
Respondent that the Applicant had his own superannuation 
policy with MIX. It was agreed that the Respondent would 
pay into that superannuation fund an amount of $100 per month 
being the then legislative requirement. Mr Rowcroft also says 
that in October 1994, he was advised by Mr Cowper, that the 
superannuation obligation had increased and on this basis Mr 
Rowcroft provided Mr Cowper with a cheque for the amount 
in arrears since the increase had taken effect and increased the 
deduction to be made from his bank account and to be deposited 
in the Applicant's MLC superannuation fund. 

The superannuation policy is the policy held by the 
Applicant. It is within his power to clarify whether payments 
have teen made or not. He has chosen not to do so. 

There is no requirement then for the Respondent to prove 
that money has been paid, although the Respondent says in 
his evidence that those monies have teen paid. If the Applicant 
had evidence that the monies had not been paid, and this 
evidence could have been brought by him checking his 
superannuation policy with MLC, then the matter could have 
teen dealt with. There is nothing before the Commission to 
prove this claim. 

Telephone Accounts 
In respect of the payment by the Respondent of the 

Applicant's telephone accounts, this was agreed between the 
parties originally, however the Applicant chose to make no 
claim upon his employer for his telephone accounts during 
the first year of his employment. It was only by being reminded 
by the Respondent to make a claim that he did. 

The Applicant provided the Respondent with two accounts 
totalling $490.75, which the Applicant had already paid. 

Mr Rowcroft says that he made the payment to the Applicant 
for these accounts "as his bonus payment". Whilst I accept 
that such payment was owed and paid, it was then deducted 
from the November 1994 pay. 

The pay slip for November 1994 (Exhibit H3) shows the 
deduction as follows: 

" Commission 
Sept 94 658.12 
Oct 94 1082.50 

1740.62 
50% = 870.31 
less paid 240.00 

630.31 
Phone A/c 

7/3/94 220.80 
30/9/94 269.95 

490.75 
Balance = $139.56 " 

I find that this deduction should not have been made and 
therefore the Applicant is entitled to payment of $490.75 being 
for reimbursement of payment of his telephone account which 
formed part of his contract of employment. 

On the basis of the preceding reasons, I find that the 
Applicant was not unfairly dismissed. The Respondent had 
grounds upon which the dismissal was justified which related 
to the employee's conduct. 

I also find that there was no entitlement to notice on the 
basis that the dismissal was justifiably for misconduct. If I am 
wrong in that matter, then reasonable notice of one month 
was due. 

In respect of the claim for commissions owed, and other 
contractual benefits matters, other than the telephone account 
these have not been demonstrated to be owed to the employee. 

Minutes of Proposed Order for the outstanding telephone 
account reimbursement will issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Robert Courtland. 

and 
Oaklea Pty Ltd. 

(No. 501 of 1995) 
COMMISSIONER P E SCOTT. 

30 August 1995. 
Order 

HAVING heard Mr G Hocking of Counsel for the Applicant 
and Mr D Armstrong of Counsel for the Respondent, now 



therefore the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders— 

(1) THAT Oaklea Pty Ltd pay to Peter Robert Courtland 
within 21 days of the date of this order, the sum of 
$490.75 being reimbursement of monies deducted 
from pay, which relate to telephone accounts pay- 
able by the Respondent in accordance with the con- 
tract of employment. 

(2) THAT the remainder of this claim for contractual 
entitlements and unfair dismissal be and is hereby 
dismissed. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
A. Cumberbirch. 

and 
Total Peripherals Pty Ltd. 

(No. 655 of 1995) 
COMMISSIONER A.R. BEECH. 

7 August 1995. 
Reasons for Decision. 

THE COMMISSIONER: Mr Cumberbirch was employed by 
Total Peripherals Pty Ltd (the respondent) between the 14th 
October 1994 and the 12th June 1995. He was employed as a 
casual full time storeman between those dates. On the 12th 
June 1995 he was dismissed with one hour's notice. He claims 
that his dismissal is unfair because he had not been given any 
warning and was unaware that his work was in any way a 
cause for concern. At the time of his dismissal he was not 
informed of any reason for it. 

In this regard it is significant that the respondent did not file 
an answer to Mr Cumberbirch's claim of unfair dismissal other 
than by a letter saying that the claim was opposed. For that 
reason, at the commencement of the proceedings, the 
Commission required the respondent to state the reasons why 
Mr Cumberbirch had been dismissed. The Commission was 
informed by Ms Teoh, the respondent's operation support 
person and quality co-ordinator and who appeared for the 
respondent, that she had decided to dismiss Mr Cumberbirch 
because he was unproductive and not doing the work for which 
he had been engaged. She stated that as Mr Cumberbirch was 
a casual employee all that was necessary to be given to him to 
terminate his employment was one hour's notice. As this notice 
was given to him his dismissal was, for that reason, not unfair. 

The Commission deals with this last submission first. It is 
agreed that Mr Cumberbirch was a casual employee. However, 
unlike the corresponding federal legislation, there is no 
statutory bar in this State's legislation to a casual employee 
bringing to the Commission a claim that his or her dismissal 
was unfair. Further, the respondent's submission confuses the 
issue of whether a dismissal is lawful and whether that 
dismissal is fair. It is not suggested that Mr Cumberbirch's 
dismissal was unlawful. He was given the appropriate period 
of notice in order to terminate his contract of employment. 
However a lawful dismissal may still be unfair. As the Industrial 
Appeal Court has stated on numerous occasions: 

"... The question to be investigated is not a question as to 
the respective legal rights of the employer and the em- 
ployee but a question whether the legal right of the em- 
ployer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that 
right." (Undercliffe Nursing Home v FMWU (1985) 65 
waig 385 at 386) 

Thus Mr Cumberbirch's claim is not answered merely by 
saying that his termination was lawful. The question is, was 
the termination harsh, unfair or unjust? 

Although Mr Cumberbirch was a casual employee, he had 
been employed continuously for eight months. For that reason 

there is little to distinguish his employment as a casual from 
permanent employment. Mr Cumberbirch's employment was 
continuous. This is not a case where a casual employee engaged 
pursuant to a series of separate contracts was not offered a 
fresh contract following the completion of a contract. Mr 
Cumberbirch was called in at the commencement of work and 
dismissed. In the circumstances of this case, there is no reason 
not to apply to Mr Cumberbirch's dismissal the same tests as 
are applicable to the dismissal of a permanent employee (see 
Licensed Clubs Association of Victoria v. Victorian Employers 
Federation (1988) 30AILR If497). 

Mr Cumberbirch was not dismissal for an act of misconduct 
Rather, he was terminated because his employer believed that 
his work was unsatisfactory. This conclusion was reached by 
Ms Teoh. She is based in Sydney and arrived in Perth on the 
6th June 1995. She dismissed Mr Cumberbirch three days later. 
As to the reason she gives for his dismissal, I find that during 
his employment he had not been warned that his work was not 
productive, nor that he had not been doing the work for which 
he had been engaged. He had not been warned that his 
employer was considering dismissing him for that nor for any 
other reason. An employee should, so far as is practicable, not 
be dismissed without warning as to the possibility of dismissal 
(Margio and Fremontle Arts Centre Press (/990) 70 WAIG 
2559 at2561). It is not suggested here that it was impracticable 
to give a warning to Mr Cumberbirch. In these circumstances 
therefore it was appropriate that the respondent warn Mr 
Cumberbirch if it believed that his work was not satisfactory. 
If warned, he would have the opportunity to work satisfactorily. 
As it is, he continued to work as he had for the last eight 
months. Justifiably, as he had no reason to do otherwise. Ms 
Teoh's action in dismissing him without warning did not give 
him a chance. Indeed I suspect that Ms Teoh herself recognises 
that a warning was appropriate. She conceded that perhaps 
she should have warned Mr Cumberbirch. Indeed, she 
attempted to suggest that in a sense she did give a warning by 
telling him he was not doing his work. However I am quite 
satisfied from observing Mr Cumberbirch and Ms Teoh that 
her comment did not constitute a warning, or at least an 
effective warning. I am satisfied that Mr Cumberbirch was 
quite unaware that Ms Teoh was considering his termination 
for that reason. To the extent that Ms Teoh intended her 
comment to be a warning, it was therefore quite ineffective 
for that purpose. 

Mr Cumberbirch gave evidence that he was working under 
the direction of a supervisor named Michael. He gave evidence 
that Michael was happy with his performance. Ms Teoh 
disputes this. But Michael was not called to give evidence 
and the Commission is unable to conclude whether Michael 
was or was not happy with Mr Cumberbirch's performance. 
But even if Michael was unhappy with Mr Cumberbirch's 
performance that is all the more reason why a warning should 
be given and an opportunity for Mr Cumberbirch to improve 
his performance if it was warranted. 

Section 23AA(2) of the Industrial Relations Act, 1979, is as 
follows: 

23AA. (2) If— 
(a) the employer does not show that there is a 

ground or are grounds on which the Commis- 
sion could find that the dismissal was justi- 
fied; or 

(b) the employee establishes that, whether or not 
it was justified, the dismissal was harsh, op- 
pressive or unfair, the claim is taken to have 
been established. 

I am not satisfied that the respondent has shown in these 
proceedings that there were grounds to dismiss Mr 
Cumberbirch. Even if I am wrong in that conclusion, Mr 
Cumberbirch has established that the dismissal was unfair. 
He gave evidence that he performed his work and, other than 
the comment of Ms Teoh, had not received any complaints or 
warnings. As to the comment made by Ms Teoh, Mr 
Cumberbirch denies that he was unproductive. I have no reason 
to prefer Ms Teoh's evidence over Mr Cumberbirch's. Mr 
Cumberbirch tendered an extract from a notebook kept by him 
for the course of the week during which Ms Teoh had been 
present Ms Teoh maintained that the work shown on those 
two pages showed the inadequacy of the work he performed. 



Mr Cumberbirch denies this. Mr Cumberbirch maintains he 
did other work than that recorded in the book and that may 
well be the case. The Commission is not able to conclude on 
the evidence within the exhibit, and the questions and answers 
exchanged between Mr Cumberbirch and Ms Teoh during the 
proceedings, whether the work described is adequate or 
inadequate. Once again the Commission is unable to prefer 
the evidence of one over the other. And the onus in this regard 
is on the respondent to show that there is a ground for 
terminating Mr Cumberbirch's employment. 

And as to the manner of the dismissal, the evidence before 
the Commission is that Mr Cumberbirch conducted himself 
properly throughout I have a corresponding impression that 
Ms Teoh did not. She did not give a reason at the time for 
dismissing Mr Cumberbirch and .in evidence stated that at the 
time she said she "did not want to talk about it". Further, 
although she relies upon a federal award as governing Mr 
Cumberbirch's employment, on the day she dismissed Mr 
Cumberbirch she did not pay him for a minimum of three 
hours' work as she apparently believes is necessary under that 
award. Further, she refused to supply him with a Separation 
Certificate when he requested it. Rather, when he first requested 
the Certificate she indicated that one would be sent out. When 
he renewed his request a little later she replied that she "was 
not as free as you are" and walked away. When he inquired on 
the 13th June she then asked him to go to the Post Office to 
collect a form himself. When he asked her to do it she answered 
"I can't" and hung up. In her cross examination of Mr 
Cumberbirch Ms Teoh indicated that such matters are dealt 
with from Sydney. He denies she made that comment in relation 
to the Separation Certificate. To this date Mr Cumberbirch 
has not received a Separation Certificate. I am satisfied that it 
is an obligation of the respondent to provide a Separation 
Certificate and that her refusal to supply one was wrong. 

Further again, Mr Cumberbirch's evidence is that when Mr 
Cumberbirch served a copy of his unfair dismissal application 
upon the respondent, Ms Teoh, upon finding out what it was, 
tore it up in front of him and walked away. When she gave 
evidence in these proceedings, Ms Teoh declined to give 
evidence on this aspect, stating that it was not, in her view, 
relevant to the proceedings. Further, she did not cross examine 
Mr Cumberbirch on this evidence. I therefore accept that the 
events occurred as Mr Cumberbirch testified in evidence. The 
behaviour of persons after a dismissal does not determine 
whether the dismissal was harsh, unfair or unjust. However 
the evidence before the Commission tends to confirm the 
impression that in relation to the dismissal, Ms Teoh acted 
harshly towards Mr Cumberbirch. 

In all of the circumstances I find that Mr Cumberbirch's 
dismissal was unfair. I cannot on this evidence find that there 
was any valid reason for terminating him for poor work 
performance when he had worked for eight months without 
any warning that his work was not to the satisfaction of his 
employer. Further, he was not given any reason for his 
termination. 

Mr Cumberbirch does not seek re-instatement. Ms Teoh 
believes that Mr Cumberbirch does not work up to standard. 
Mr Cumberbirch has now found alternative employment. In 
the circumstances, I believe that an Order for re-instatement 
would be impractical and in the circumstances the Commission 
will order compensation. 

Mr Cumberbirch submitted that he believed six weeks' wages 
was an appropriate amount of compensation. This represented 
the period of unemployment between his dismissal and finding 
alternative employment. The respondent did not present 
submissions regarding compensation other than if Mr 
Cumberbirch had been a permanent employee he would have 
been entitled to a week's notice. 

There is no precise formula in awarding compensation in 
matters of this nature. However, having regard to the 
employee's length of service I would award Mr Cumberbirch 
one month's wages. It is not disputed that Mr Cumberbirch 
received a wage of $400.00 per week gross. The Commission 
will therefore require the respondent to pay to Mr Cumberbirch 
the sum of $1600.00 within 21 days of the date of the 
Commission's Order. 

A Minute of the Order to issue is hereby made available. If 
either party is of the opinion that the Order does not truly 

reflect the decision reached then the parties will be given an 
opportunity to Speak to the Minutes upon contacting the 
Commission within seven days of the date of this Decision. 

Apj>earances: Mr Cumberbirch on his own behalf. 
Ms S. Teoh on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
A. Cumberbirch. 

and 
Total Peripherals Pty Ltd. 

(No. 655 of 1995) 
COMMISSIONER A.R. BEECH. 

14 September 1995. 
Order, 

HAVING heard Mr A. Cumberbirch on his own behalf as the 
Applicant and Ms S. Teoh on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders— 

THAT the respondent pay to Mr A. Cumberbirch the sum 
of $1,600.00 within 21 days of the date of this Order. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Emma Gray. 

and 
Great House & Land Giveaway Pty Ltd. 

(No. 882 of 1995) 
COMMISSIONER A R BEECH. 

28 September 1995. 
Order 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS agreement was reached at that conference 

and the applicant requested that the matter be discontinued; 
AND HAVING heard Mr D Schapper (of counsel) on behalf 

of the Applicant and Mr N Murfett (of counsel) on behalf of 
the Respxmdent; 

NOW THEREFORE I, the undersigned, Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the ptowers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr R A W Haak. 

and 
Wcstralian Forest Industries. 

(No. 714 of 1995) 
COMMISSIONER P E SCOTT. 

30 August 1995. 
Order. 

WHEREAS this is a claim of unfair dismissal in accordance with 
section 29(1 XbXi) of the Industrial Relations Act, 1979; and 



WHEREAS the Applicant has now sought leave to withdraw 
the application; 

NOW THEREFORE the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT this application be and is withdrawn by leave. 
(Sgd.) P. E. SCOTT, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Jones. 

and 
Tin Men Australia Pty Ltd. 

(No. 772 of 1995) 
COMMISSIONER P E SCOTT. 

8 September 1995. 
Order. 

WHEREAS a conference was heard on Thursday, the 24th 
day of August 1995; and 

WHEREAS the Applicant has formally sought leave to 
withdraw the application; 

NOW THEREFORE, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, 
hereby orders— 

That this application be and is withdrawn by leave. 
(Sgd.) P. E. SCOTT, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kap Kumara. 

and 
P G Watson & Co. Pty Ltd. 

(No. 791 of 1995) 
COMMISSIONER A R BEECH. 

20 September 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS agreement was reached and the matter 

was adjourned to enable the terms of the agreement to be 
complied with; 

AND WHEREAS the applicant was advised in writing that 
if nothing were heard from him within a specified period of 
time then an order discontinuing the application would issue; 

AND WHEREAS that period of time has elapsed and nothing 
has been heard from the applicant; 

AND HAVING heard Mr K Kumara on his own behalf as 
the Applicant and Mr A Tomlinson on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hounah Marie 
and 

WA Council of Social Services. 
No. 898 of 1995. 

COMMISSIONER P E SCOTT. 
25 September 1995. 

Order. 
WHEREAS this is a claim of unfair dismissal in accordance 
with section 29(l)(b)(i) of the Industrial Relations Act, 1979; 
and 

WHEREAS the Applicant has now sought to discontinue 
the application; 

NOW THEREFORE the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT this application be and is hereby discontinued. 
(Sgd.) PE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ms M O'Connell. 

and 
Properties West. 

(No. 446 of 1995) 
COMMISSIONER PE. SCOTT. 

6 September 1995. 
Order. 

WHEREAS this is an application for unfair dismissal pursuant 
to s29(l)(b) of the Industrial Relations Act, 1979 and; 

WHEREAS a hearing was convened on 6 July 1995 at which 
the applicant sought an adjournment part heard; and 

WHEREAS a Notice of Discontinuance was filed with this 
Commission on 1 September 1995'; 

NOW THEREFORE, by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act, 1979 hereby orders— 

THAT this application be and is hereby is discontin- 
ued. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Radojich Petrovic. 

and 
West Coast Potato Supplies Pty Ltd trading as Beta Spuds. 

(No. 820 of 1995) 
COMMISSIONER P E SCOTT. 

6 September 1995. 
Order. 

WHEREAS this is a claim of unfair dismissal in accordance 
with section 29(l)(b)(i) of the Industrial Relations Act, 1979; 

WHEREAS the Applicant has now formally sought leave 
to discontinue with this application; 



NOW THEREFORE, the Commission, pursuant to the pursuant to the powers conferred on me under the Industrial 
powers conferred on it under the Industrial Relations Act, 1979 Relations Act, 1979, hereby order: 
hereby orders— THAT the application be discontinued. 

That this application be and is withdrawn by leave. (Sgd.) A. R. BEECH, 
(Sgd.) P. E. SCOTT, [L.S] Commissioner. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jennifer Stawell 

and 
Wescorp Sandalwood Pty Ltd. 

No. 92 of 1995. 
COMMISSIONER A R BEECH. 

4 October 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS the parties were unable to reach agreement 

at that conference and the matter was listed for hearing and 
determination; 

AND WHEREAS the conference was re-convened at the 
request of the parties and agreement was reached between the 
parties; 

AND WHEREAS the conference was adjourned to enable 
the parties to implement their agreement; 

AND WHEREAS the parties were advised that if nothing 
were heard from them within a specified period of time then 
the Commission would issue an order discontinuing the 
apphcation; 

AND WHEREAS that time has now elapsed and nothing 
has been heard from either party; 

AND HAVING heard Ms J Stawell on behalf of the Applicant 
and Mr T Coakley on behalf of the Respondent; 

NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Gordon Stewart 

and 
CDM Australia Pty Ltd. 

No. 927 of 1995. 
COMMISSIONER A R BEECH. 

27 September 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS agreement was reached between the 

parties and the applicant requested that the application be 
discontinued; 

AND HAVING heard Mr D Stewart on behalf of the 
Applicant and Mr C Delia Maddalena on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, Commissioner of 
the Western Australian Industrial Relations Commission, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr D S Smith 

and 
Cottesloe Beach Hotel. 

No. 805 of 1995. 
COMMISSIONER P E SCOTT. 

12 September 1995. 
Order. 

WHEREAS a conference was heard on Monday, the 28th day 
of August 1995; and 

WHEREAS the Applicant has formally sought leave to 
withdraw the application; 

NOW THEREFORE, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, 
hereby orders— 

That this application be and is withdrawn by leave. 

(Sgd.) P. E. SCOTT, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony M Sudholz 

and 
Ausdrill Ltd. 

No. 886 of 1995. 
COMMISSIONER A R BEECH. 

21 September 1995. 
Order. 

WHEREAS an application was lodged in the Commission; 
AND WHEREAS the parties were advised by the 

Commission to discuss the claim between themselves in an 
endeavour to reach agreement; 

AND WHEREAS the applicant was requested to advise the 
Commission whether he wished to proceed with his claim; 

AND WHEREAS the applicant has now filed a notice 
discontinuing his application; 

NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ms L O Tallowin. 

and 
Speedycom Pty Ltd. 
(No. 344 of 1995) 

COMMISSIONER P E SCOTT. 
21 August 1995. 

Order. 
WHEREAS this is a claim of unfair dismissal in accordance 
with section 29(l)(b)(i) of the Industrial Relations Act, 1979; 
and 

WHEREAS the Applicant has now formally sought leave 
to withdraw the application; 

NOW THEREFORE the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT this application be and is withdrawn by leave. 
(Sgd.) P. E. SCOTT, 

[L.S.] Commissioner. 

(Editor's Note: Relative Order published 75WAIG2246) 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Barry Frederick Vaughan 

and 

Geraldton Tourist Bureau and Promotions Directorate. 
No. 301 of 1994. 

COMMISSIONER RE. SCOTT. 
25 September 1995. 

Order. 
WHEREAS this is a claim of unfair dismissal in accordance 
with section 29(l)(b)(i) of the Industrial Relations Act, 1979; 
and 

WHEREAS the Applicant has now sought to discontinue 
the application; 

NOW THEREFORE the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be and is hereby discontinued. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alan Wenlock 

and 
Troon Holdings Pty Ltd T/A Zinco. 

No. 812 of 1995. 
COMMISSIONER A R BEECH. 

27 September 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS agreement was not able to be reached 

and the conference was adjourned to enable further discus- 
sions to take place between the parties; 

AND WHEREAS the parties were advised that if nothing 
were heard from either party within a specified period of time 
then the Commission would issue an order discontinuing the 
application; 

AND WHEREAS that period of time has now lapsed and 
nothing has been heard from the parties; 

AND HAVING heard Mr J Long (of counsel) on behalf of 
the Applicant and Mr G Heath (of counsel) on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, West Australian 

Branch 
and 

Western Australian Government Railways Commission. 
No. C 266 of 1995. 

COMMISSIONER RE. SCOTT. 
14 September 1995. 

Recommendation. 
WHEREAS the Union made this application relating to the 
rostering, without consultation of Passenger Service Assist- 
ants on evening rail services. Such rostering occurred as a 
result of Westrail agreeing to release staff who have obtained 
external employment and thus creating a shortage of staff to 
undertake that work and; 

WHEREAS the Union denies such employees can be 
rostered and directed to perform such work and; 

WHEREAS the parties are in the process of negotiating to 
establish an agreement for future arrangements of staffing of 
stations and trains by employees and; 

WHEREAS a conference was held on Thursday the 14th 
day of September 1995; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under section 44 of the Industrial Relations 
Act 1979, hereby recommends— 

1. That Passenger Service Assistants not be directed to 
ride trains in accordance with the roster recently put 
in place and that Westrail deal with the situation re- 
garding resources needed to overcome the deficiency 
in staff numbers. 

2. The parties are to meet and consider the options avail- 
able to overcome this deficiency including the utili- 
sation and training of redeployees to undertake this 
work. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fluor Daniel Power Services Pty Ltd 
and 

Communications, Electrical, Electronics, Energy, 
Information, Postal, Plumbing, and Allied Workers Union 

of Australia, Engineering and Electrical Division, WA 
Branch 

and 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch 

and 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers' Union of Australia (W.A. Branch). 
No. C 234 of 1995. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 September 1995. 

Order. 
HAVING commenced conference proceedings on 7 August 
1995 with the applicant Company and the Communications, 
Electrical, Electronics, Energy, Information, Postal, Plumb- 
ing, and Allied Workers Union of Australia, Engineering and 
Electrical Division, WA Branch and then being made aware 
that the majority of the workforce are members or eligible to 
be members of the Automotive, Food, Metals, Engineering, 
Printing and Kindred Industries Union of Workers—Western 
Australian Branch and that some other members of the 
workforce are members or eligible to be members of the Con- 
struction, Mining, Energy, Timberyards, Sawmills and Wood- 
workers' Union of Australia (W.A. Branch) 

AND HAVING directed the applicant company to discuss 
the issues which gave rise to industrial disputation on site with 
each of the registered organisations; 

NOW THEREFORE the Commission hereby orders that the 
Automotive, Fool, Metals, Engineering, Printing and Kin- 
dred Industries Union of Workers—Western Australian Branch 
and the Construction, Mining, Eneigy, Timberyards, Sawmills 
and Woodworkers' Union of Australia (W.A. Branch) be joined 
to proceedings pursuant to this application. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fluor Daniel Power Services Pty Ltd 
and 

Communications, Electrical, Electronics, Energy, 
Information, Postal, Plumbing, and Allied Workers Union 

of Australia, Engineering and Electrical Division, WA 
Branch 

and 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch 

and 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers' Union of Australia (W.A. Branch). 
No. C 234 of 1995. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 September 1995. 

Order. 
HAVING heard from the parties in conference proceedings 
on 7,8,15,16,17,21,23,25 and 31 August 1995 and having 
identified that the issues in dispute concerned the terms and 
conditions of employment unto Fluor Daniel Power Serv- 

ices Pty Ltd.'s contract at the Kwinana Power Station and 
having been informed by the parties that they considered that 
that aspect of the dispute was amenable to settlement through 
negotiation but that other issues had now arisen; 

NOW THEREFORE the Commission hereby orders that the 
application be divided so that the initial issues can be addressed 
and that the prospects of re-establishing good industrial rela- 
tions are enhanced and that other issues do not impinge upon 
the prospects for a resolution of matters which gave rise to the 
application. 

NOW THEREFORE the Commission orders that applica- 
tion no. C 234 of 1995 be divided in part A for purpose of 
dealing with terms and conditions of employment under Fluor 
Daniel Power Services Pty Ltd.'s project at Kwinana Power 
Station and Muja Power Station and Part B for the purpose of 
all other issues which have arisen subsequent to the negotia- 
tions on 1 September 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fluor Daniel Power Services Pty Ltd 
and 

Communications, Electrical, Electronics, Energy, 
Information, Postal, Plumbing, and Allied Workers Union 

of Australia, Engineering and Electrical Division, WA 
Branch 

and 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch 

and 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers' Union of Australia (W.A. Branch). 
No. C 234 of 1995 PART A. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 September 1995. 

Order. 
HAVING heard from the parties in conference proceedings 
on 7, 8, 15, 16, 17, 21, 23, 25, 31 August, 5, 6, 8 and 18 
September, 1995 and having conducted an inspection of the 
site on 23 August 1995; 

NOW THEREFORE by consent of the parties the Commis- 
sion hereby orders for the duration of the project identified as 
the "Power Station Maintenance Contract" at Kwinana Power 
Station and Muja Power Station that notwithstanding the terms 
of Industrial Agreement AG 75 of 1995 the following terms 
and conditions shall apply to the extent that where there is 
any inconsistency, this Order shall apply. 

1) Casual Employees (Replacing Clause 2.1 (b)(1))* 
A casual employee is employed by the hour. All casu- 
als receive a twenty percent (20%) loading in lieu of 
sick leave, annual leave, and public holidays. 
A casual employee shall be paid per hour at one 
thirty-eighth (1/38) of the ordinary rate of pay pre- 
scribed by this Agreement plus twenty per cent 
(20%). 
This rate also applies to all work performed on over- 
time, public holidays and shiftwork. 
Casual employees shall be registered for Long Serv- 
ice Leave and Superannuation as prescribed under 
this Agreement. 
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2) Rates of Pay (Replacing Clause 3.2.1)* 
AO employees, covered by this Agreement, shall be 
classified in accordance with the following base rates 
of pay: 

Group Ml S600.80 
Group M2 $573.56 
Group M3 5546.21 
Group M4 $529.78 
Group M5 $500.00 
Group M6 $464.28 

The rate shall be the minimum and maximum rate to 
be paid and shall comprehend all over-award pay- 
ments, disability allowance and general or other al- 
lowances, except for any Special Allowances 
contained in subclause 3.3 of Industrial Agreement 
AG 75 of 1995. 

3) Definition of Wage Rates (Replacing Clauses 3.2.2 
and 3.2.3)* 
Group MI Technician—Dual Trade or Associate 

Diploma 
Group M2 Advanced Tradesperson—Approved 

specialist post-trade skills 
Group M3 Maintenance Tradesperson—Full use of 

trade skills with incidental and periph- 
eral. 

Group M4 Maintenance Worker—Riggers/ 
Scaffolders, Crane Drivers, Heavy Plant 
Operators, Daggers, Storekeeper 

Group M5 General Assistant—Trades Assistant 
with extra skills (plant operation, 
storeman, trade modules) 

Group M6 Trades Assistant/New Entrant 
4) Power Station Disability Allowance (Replacing 

Clause 3.3.1)* 
An allowance of $31.20 per week shall be paid to all 
employees engaged on Power Plants to cover all dis- 
abilities associated with Power Stations and other 
Plants on maintenance and outages (All purpose). 

5) Living Away from Home Allowance (New Clause 
3.3.2 B)* 

(a) Where an employee is required by Fluor Dan- 
iel to temporarily relocate to a site and has to 
obtain accommodation as a consequence of 
the distance from their permanent place of resi- 
dence, then an allowance of two hundred and 
seventy doEars ($270.00) per week shaU be 
paid to compensate for such accommodation 
and meals (Flat Allowance). 

(b) (i) Fluor Daniel shaE pay all reasonable 
expenses and traveEing time associated 
with initiaEy transporting the employee 
to the site locahty from their point of 
origin. 

(ii) The employer shaE pay aE reasonable 
expenses and travelling time associated 
with the employee's return to their point 
of origin, where the termination of em- 
ployment is due to the completion of 
the assigned work. 

(c) An aEowance of 523.00 shaE be paid for any 
weekend the employee is not required for work 
and returns home (Flat AEowance). 

(d) An aEowance of $ 10.00 per day shaE be paid 
where the employee is provided with accom- 
modation or Living Away from Home AEow- 
ance where the place of residence is more than 
800 metres from the project site. 

6) Leading Hand AEowance (Replacing Clause 3.3.4)* 
In addition to the appropriate total wage prescribed 
in this clause, an employee required to undertake 
leading hand duties shaE be paid: 

(i) if placed in charge of not less than three and 
not more than ten other workers—$0.45 per 
hour (AE purpose) 

(ii) if placed in charge of more than ten and not 
more than twenty other workers—$0.67 per 
hour (AE purpose) 

(in) if placed in charge of more than twenty other 
workers—$0.86 per hour (AE purpose). 

7) Career Path Structure (Additional to Clause 3.4)* 
A Career Path training structure will be developed 
prior to the establishment of a fuE-time work force. 

8) Payment of Wages (Replaces Clause 3.5)* 
Wages shall be paid weekly by Electronic Funds 
Transfer into the employee's Bank, Building Soci- 
ety or Credit Union accounts. 
Where an employee's services are terminated they 
shall be paid their wages within one (1) working day 
of termination. 

9) Rest Period after Overtime (Replaces Clause 4.2.3)* 
An employee (other than a casual employee) who 
works so much overtime between the termination of 
their ordinary work on one day and the commence- 
ment of their ordinary work on the next day that they 
have not had at least 10 consecutive hours off duty 
between those times shall, subject to this subclause, 
be released after completion of such overtime until 
they have had 10 consecutive hours without loss of 
pay for ordinary working time occurring during such 
absence. 
If, on the instructions of FDPS, such an employee 
resumes or continues work without having had such 
10 consecutive hours off duty they, shall be paid at 
double time rates until they are released from duty 
for such period and they shall then be entitled to be 
absent until they have had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 
An employee (other than a casual employee) not en- 
gaged in continuous work who works on a Sunday 
or a pubEc hoHday and (except for meal breaks) im- 
mediately thereafter continues such work shaE, on 
being relieved from duty, be entitled to be absent 
until they have had ten consecutive hours off duty 
without deduction of pay for ordinary time of duty 
occurring during such absence. 
Casual employees shall be released after working 
overtime until they have had 10 consecutive hours 
off duty, but shaE not be paid for that time. If they 
are required to continue work or resume work with- 
out having had 10 consecutive hours rest period, they 
shaE receive penalty payments for the ordinary time 
worked. They wiE then take a 10 hour break before 
they can resume duty, but this wEl be without pay. 

10) Meal AEowance (Replaces Clause 4.2.8)* 
An employee who works approved overtime for more 
than two hours without being notified on the previ- 
ous day or earEer shall either be suppEed a meal or 
be paid $7.30 for each meal. 
Each subsequent meal shaE be provided or paid af- 
ter working more than a further four hours of over- 
time. 

11) Transport of Employees (Replacing Clause 4.2.9)* 
When an employee has worked unnotified overtime 
or shiftwork and does not have access to transport 
home, then Fluor Daniel shall provide transport or 
pay the employee at the overtime or shift rate until 
they reach their home by the most direct route. 

12) Prescribed Holidays (Replacing Clause 4.3.1 (a))* 
An employee on weekly hire shaE be entitled, with- 
out loss of pay, to the foEowing PubEc HoEdays: 

New Years Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Foundation Day 
Sovereign's Birthday 



Omstmas Day 
Boxing Day 

or such other day as is generally observed in a local- 
ity as a substitute for any of the above days. 

13) Payment for Work on Sundays (Additional to Clause 
4.3.4)* 
An employee not engaged on continuous work shall 
be paid at the rate of double time for work done on 
Sundays, such double time to continue until they are 
relieved from duty. 

14) Afternoon or Night Shift Allowance (Alteration to 
Clause 4.4.6(a))* 
A shift worker whilst on afternoon or night shift shall 
be paid for such shift 20 per cent more than their 
ordinary rate. 

15) Annual Leave (Additional to Clause 5.1.1)* 
Seven day continuous shift workers shall be allowed 
one week's additional leave per year. 

16) Loading on Annual Leave (Additional to Clause 
5.1.10)* 
The loading prescribed by this subclause shall apply 
to proportionate leave on termination. 

17) Sick Leave (Replacing Clause 5.2(d))* 
The provisions of this clause do not apply to an em- 
ployee who fails to produce a certificate from a medi- 
cal practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require pro- 
vided that the employee shall not be required to pro- 
duce a certificate from a medical practitioner with 
respect to absences of two days or less unless after 
two such absences in any year of service the em- 
ployer requests in writing that the next and subse- 
quent absences in that year if any, shall be 
accompanied by such certificate. 

18) Maintenance Termination Payment (Additional to 
Clause 5.6(3))* 
A casual or temporary employee shall be entitled to 
a payment of $27.03 for each complete week of serv- 
ice or prorata for part thereof, where the employee 
ceases to be employed by Fluor Daniel. 

19) Disciplinary Procedures 
Counselling Procedure (Replacing Clause 6.5.1)* 
FDPS shall promulgate for the Project, Counselling 
Procedures for all of its employees and subcontrac- 
tors employees. FDPS shall ensure that employees 
receive counselling where necessary, before any 
warning is given and that the employee shall be ad- 
vised that they are being formally counselled under 
these Disciplinary Procedures. Where possible FDPS 
shall assist the employee to improve their work per- 
formance to a satisfactory standard. 
Unless otherwise requested by the employee, the ap- 
propriate shop steward will attend this formal coun- 
selling. 
Should personal matters/issues be involved the em- 
ployee may request that such matters/issues be dealt 
with in confidence by the FDPS representative. 
A written advice shall be supplied to the employee, 
the appropriate Shop Steward, and a copy shall be 
placed on the employee's personnel file. If after three 
months FDPS determines that no further remedial 
action is required, the reason for counselling may be 
removed from the employee's file. 

20) Serious Misconduct—Summary Dismissal (Replac-1 

ing Clause 6.5.2)* 
FDPS may dismiss an employee, without notice, for 
serious misconduct. Where FDPS so dismisses an 
Employee, it shall be confirmed in writing, setting 
out the reasons for the dismissal. 
Advice to the employee of dismissal shall be by the 
FDPS Industrial Relations Manager and the FDPS 
Site Manager. Examples of actions which may con- 
stitute misconduct include breaches of safety, mis- 

conduct, fighting, theft, sabotage, etc. The appro- 
priate Shop Steward shall attend any such discus- 
sion with the employee, unless otherwise requested 
by the employee. 

21) Suspension (Additional to Clause 6.5.2)* 
In certain instances, dismissal without notice may 
be inappropriate or there may be a need for investi- 
gation of alleged serious misconduct. 
Where it is considered appropriate the intermediate 
step of placing an employee on paid leave until such 
time, as the investigation outcome is finalised, may 
be utilised. 
In certain serious cases of breach of the accepted 
norms on the job that do not warrant instant dis- 
missal, then the parties agree that leave without pay 
may be utilised as an appropriate penalty, up to a 
maximum of two weeks. As per the Settlement of 
Grievance Procedure (Clause 2.2), the employee may 
request a union representative to represent him/her 
during any investigation. 

22) Warning Procedure (Replacing Clause 6.5.3)* 
If after the counselling procedure has occurred and 
the problem continues or another problem arises, 
which makes the employee's conduct unsatisfactory 
in the areas of inefficiency, neglect of duty or other 
misconduct (other than serious misconduct) and the 
employer intends to formally discipline that em- 
ployee, shall follow the aforementioned procedures. 

(a) First Warning 
On the first occasion of unsatisfactory behav- 
iour a senior representative of FDPS shall: 

• Advise the employee of the behaviour 
that is deemed to be unsatisfactory; 

• Advise the employee of what action to 
take to correct the problem; 

• Advise the employee of the conse- 
quences of continuing the unsatisfactory 
behaviour. 

The appropriate shop steward shall attend any 
such discussion, unless otherwise requested 
by the employee. 
The details of the warning shall be confirmed 
by letter from FDPS to the employee, the ap- 
propriate Shop Steward and a copy placed on 
their Personnel file. 

(b) Final Warning 
An employee whose behaviour continues to 
be deemed to be unsatisfactory shall receive a 
final warning. This warning shall be issued in 
accordance with the procedure for the first 
warning but in addition the employee shall be 
advised that: 

• Further unsatisfactory behaviour shall 
result in the employee's dismissal. 

• This warning would be classified as the 
final warning and no further warnings 
will be permitted. 

• The appropriate shop steward shall at- 
tend any such discussion, unless other- 
wise requested by the employee. 

o A copy of this final (written) warning 
shall be given to the employee, for- 
warded to the appropriate Shop Stew- 
ard and appropriate Regional Union 
Office. 

(c) An employee who has received these warnings 
and who continues to engage in unsatisfactory 
behaviour may be dismissal and this shall be 
confirmed in writing by FDPS to the employee. 
The appropriate shop steward shall be in attend- 
ance at any discussion with the employee, un- 
less otherwise requested by the employee. A 
copy of this dismissal advice shall be given to 
the appropriate Shop Steward and forwarded 
to the appropriate Regional Union Office. 



Drug and Alcohol Issues (Replacing Clause 6.10)* 
The parties recognise that the health and safety of 
all employees may be affected by alcohol and drug 
dependency. 
Fluor Daniel and the Unions shall jointly develop 
procedures and counselling in order to assist em- 
ployees with such problems and to ensure the safety 
of all employees on site. 
Trade Union Training (Replacing Clause 6.13)* 
An accredited shop delegate shall be granted up to a 
maximum of five days paid leave each year for ap- 
proved trade union courses and seminars. 
Leave of absence will be granted at the ordinary rate 
of pay and shall not include shift loadings, penalty 
rates or overtime. 
Any application for leave shall be submitted to the 
employer for approval at least four weeks before the 
commencement of the course. All applications shall 
be accompanied by a statement from the relevant Un- 
ion indicating that the shop delegate has been nomi- 
nated for the course. The application shall provide 
details as to the subject, commencement date, length 
of course, venue and the authority which is conduct- 
ing the course. 
All absences shall be subject to operational require- 
ments. 
The employer shall not be liable for any expenses 
associated with the delegates attendance at a course. 
Leave of absence granted under this clause shall in- 
clude any necessary travelling time in normal work- 
ing hours immediately before or after the course. 

* The identification of these Clauses refers to 
AG 75 of 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fluor Daniel Power Services Pty Ltd 
and 

Communications, Electrical, Electronics, Energy, 
Information, Postal, Plumbing, and Allied Workers Union 

of Australia, Engineering and Electrical Division, WA 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 

Branch 
and 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' Union of Australia (W.A. Branch). 

No. C 234 of 1995 PART B. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 September 1995. 

Order. 
WHEREAS the parties were heard in conference on 7, 8,15, 
16, 17, 21, 23, 25, 31 August and 5, 6, 8 and 18 September, 
1995 and having conducted an inspection of the site on 23 
August 1995; and 

WHEREAS the Commission being aware of the terms of 
the Industrial Agreement AG 75 of 1995; and 

WHEREAS the Commission having been informed by Fluor 
Daniel that they believe that they are entitled to rely on the 
terms of the Agreement especially as it provides for the CEPU 
to have exclusive right to represent the employees covered by 
the Agreement; and 

WHEREAS the Commission has been informed by the 
AFMEPKIU that they believe they should be entitled to rep- 
resent the industrial interests of employees who are their mem- 

bers or who are entitled to be members and that a separate 
agreement should be entered into between Fluor Daniel and 
the AFMEPKIU and the CMEU to solely cover their mem- 
bers; and 

WHEREAS whilst the parties have used their best endeav- 
our to reach a settlement the dispute has not been settled, and 

NOW THEREFORE, the Commission pursuant to Section 
44(6)(b)(ba) of the Act thereby orders that to prevent a dete- 
rioration of industrial relations until conciliation or arbitra- 
tion has resolved the matters that: 

(a) Notwithstanding the terms of AG 75 of 1995, for 
the purpose of industrial representation the employ- 
ees shall be represented by: 

(i) the Unions jointly in a single bargaining unit; 
or 

(ii) with the written agreement of all the Unions, 
by one of the Unions party to this Order, 

For the purposes of negotiation and discussion with 
Fluor Daniel Power Services Pty Ltd the Unions shall 
represent the workforce as one unit and bargaining 
shall be conducted on that basis. 

(b) Consistent with the terms of paragraph (a) above, 
nothing in AG 75 of 1995 shall derogate from the 
rights of each of the Unions party to this matter. In 
particular with respect to: 

Clause 1.1 Incidence and Parties Bound 
Clause 1.2 Settlement of Grievances 
Clause 2.3 Demarcation 
Clause 2.5 Union Representation and mem- 

bership 
Clause 3.1 Definitions Wages Allowances 
Clause 6.5 Disciplinary Procedures of AG 75 

of 1995. 
(c) Consistent with the arrangement established by this 

Order for negotiations to be conducted on the basis 
of "one bargaining unit", the parties are to continue 
the concihation process through their discussion in 
an endeavour to resolve outstanding issues associ- 
ated with: 

8 coded welding; 
• a dispute settlement procedure 
8 the status of employees and their terms and 

conditions in the event that Fluor Daniel 
Power Services Pty Ltd is successful in ob- 
taining other contracts or an extension to the 
existing contract. 

8 "journey cover". 
8 Workplace Mobility Allowance 

(d) At the conclusion of discussions pursuant to matters 
set out in paragraph (c) above the parties are to keep 
the Commission informed of progress and where 
matters cannot be resolved and the parties are still in 
dispute a schedule of issues is to be prepared which 
may be determined by the Commission in arbitra- 
tion. 

(e) Either party may seek to have conference proceed- 
ings reconvened before the Commission for the pur- 
pose of encouraging the parties to exchange or 
divulge attitudes or information which in the opin- 
ion of the Commission would assist in the resolu- 
tion of any of the matters which are the subject of 
this Order. 

(f) Liberty is reserved to the parties on the giving of 24 
hours' notice or such other notice as is accepted by 
the Commission to make application to 

(1) vary or cancel the terms of this Order; or 
(2) for a conference to report on the operation of 

part (b) of this Order. 
(Sgd.) W.S. COLEMAN, 

[L.S] Chief Commissioner. 

23) 

24) 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Federal Enterprise Pty Ltd Trading As Chateau 

Commodore Hotel. 
No. C 162 of 1995. 

COMMISSIONER P E SCOTT. 
18 August 1995. 

Order. 
WHEREAS this is an application for a conference pursuant to 
section 44 of the Industrial Relations Act, 1979; 

WHEREAS the Applicant has now formally sought leave 
to withdraw the application; 

NOW THEREFORE the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be and is withdrawn by leave. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of WA (Inc.) 

and 
Hon Minister for Education. 

(No. C 251 of 1995) 
COMMISSIONER A.R. BEECH. 

20 September 1995. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Commission 
is an application for a conference lodged by the applicant union 
alleging that an enquiry under s.7C of the Education Act 
currently being conducted into five teachers has denied them 
natural justice. It seeks to have that matter referred for hearing 
and determination and also that, pending the hearing and 
determination, the enquiry be stayed by order of the 
Commission. 

A conference was convened on the 6th September 1995 at 
which it was alleged that there had been a denial of natural 
justice to the teachers concerned in that they had not been 
informed of the allegations against them. The allegation was 
not proceeded with after letters to be sent to the teachers were 
produced at the conference. The conference was adjourned to 
allow the applicant to consider its position. At the request of 
the applicant the conference was re-convened on the 19th 
September 1995. At the conclusion of the conference the 
Commission dismissed the application and gave its reasons 
for so doing. What follows are those reasons. 

The Commission as currently constituted has held previously 
that the Commission may intervene in the course of an enquiry 
being conducted under s.7C of the Education Act if it is 
apparent that a denial of natural justice means that the conduct 
of the enquiry is so flawed that its outcome would be unreliable. 
However an issue whether the Chief Executive Officer has 
properly called an enquiry under s.7C of the Education Act as 
a consequence of the outcome of a preliminary enquiry which 
itself may have been flawed is a different matter. I have not 
been satisfied in this matter that the current s.7C enquiry is 
being conducted in a manner that denies natural justice to the 
teachers the subject of the enquiry. If the enquiry is conducted 
properly then it will not repeat any flaw as is alleged to have 
occurred in the preliminary enquiry. If the enquiry repeats that 
flaw then that may provide grounds for the Commission to 
intervene. But that is not the case here. Although the union 
objects to the establishment of an enquiry, in this case that 

does not give rise to an issue which is able to be determined 
by the Commission. The Chief Executive Officer has a right 
under the Education Act to initiate an enquiry and the 
Commission is not able to remove that right 

For those reasons the application will be dismissed. 
Appearances: Ms D. Blaskett and with her Ms H. Prince (of 

counsel) on behalf of the applicant. 
Mr G. Edwards and with him Mr D. Bogie on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A (Inc.). 

and 
Hon Minister for Education. 

(No.C251of 1995) 
COMMISSIONER A R BEECH. 

20 September 1995. 
Order. 

HAVING heard Ms D Blaskett, and with her Ms H Prince (of 
counsel) on behalf of the Applicant and Mr G Edwards, and 
with him Mr D Bogie on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the application be dismissed. 
(Sgd.) A. R. BEECH, 

[L.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch. 

and 
Building Management Authority. 

(No. CR484 of 1994) 
COMMISSIONER A R BEECH. 

6 October 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS agreement was not able to be reached at 

that conference and the matter was referred and set down for 
hearing and determination; 

AND WHEREAS the applicant subsequently requested that 
the hearing be adjourned and the respondent agreed to that 
adjournment; 

AND WHEREAS the applicant subsequently advised that 
it no longer wished to proceed with the application; 

AND HAVING heard Mr G Sturman on behalf of the 
Applicant and Mr D Lee on behalf of the Respondent; 

NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Constraction, Mining, Energy, Timberyards, Sawmills 

Woodworkers Union of Australia—Western Australian 
Branch 

and 
Homeswest 

No. CR 180 of 1995. 
COMMISSIONER P. E. SCOTT. 

16 August 1995. 
Reasons for Decision. 

THE COMMISSIONER: This matter came before the Com- 
mission by an application pursuant to section 44 of the Act, 
filed on 16 June 1995. A conference was convened on Friday 
23 June 1995 and that conference not resolving the matter, 
and there being no prospect of resolution by conciliation, the 
matter was referred for hearing. 

The Memorandum Of Matters For Hearing And Determi- 
nation under section 44 contained the following schedule: 

"The Union seeks that the Commission determine: 
1. That the "resignation" tendered by Mr Tim McManus 

from Homeswest on the 9th June 1995 be declared 
null and void as it was submitted on the basis of 
incorrect information supplied to Mr McManus pro- 
vided by the employer. 

2. That the resignation tendered (to) Homeswest by Mr 
McManus dated the 13th June 1995 be considered 
as the valid resignation letter. 

The Respondent: 
1. Denies that incorrect information was supplied to 

Mr McManus. 
2. Says that Mr McManus had displayed an intention 

to seek to retire on the grounds of ill health prior to 
the question of sick leave credits being discussed. 

3. Says that the Commission lacks jurisdiction to hear 
and determine the matter." 

When this matter came on for hearing on 2 August 1995, 
the Respondent argued that the Commission lacked jurisdic- 
tion to deal with the matter on the basis that there was no 
industrial matter before the Commission. 

Respondent's Case 
The Respondent says that this lack of industrial matter re- 

lates to there being, at the time of the application, no em- 
ployer employee relationship in existence. Even if the order 
sought were granted, and a later resignation date declared, at 
the date of application the employment relationship would 
still be ended and not sought to be re-established. 

The Respondent says that on the basis of the Industrial Ap- 
peal Court decision in Coles Myer trading as Coles Super- 
market and Keith Frederick Coppin and others [(1993) 73 
WAIG 1755] ("Coles Myer") there is no industrial matter be- 
fore the Commission. Further, it says that the recent amend- 
ments to Section 7(la) of the Industrial Relations Act, 1979 
do not remedy the problem in this case, and that the remedy 
provided by the amendment is limited to certain specified 
matters and is not a general extension of the definition of in- 
dustrial matter. 

Applicant's Case 
The Applicant says that the matter relates to the employee 

having an entitlement to certain information and when seek- 
ing that information was provided with erroneous answers. 
He then made the decision to retire on the basis of that errone- 
ous information. 

It says that the Coles Myer decision has effectively been 
overturned by the amendments to the Act. 

The Union refers to the decision of the Industrial Appeal 
Court in the Minister for Police and the Commissioner of 
Police and the Western Australian Police Union of Workers 
[75 WAIG 1504] and in particular to the decision of Franklyn 
J at page 1508. It says, on the basis of that decision, that the 
matter before the Commission on this occasion relates to the 

rights and duties of employers and employees and is thus an 
industrial matter. 

Conclusions 
Section 23(1) of the Industrial Relations Act, 1979 sets out 

the Commission's jurisdiction. It says that: 
"Subject to this Act, the Commission has cognizance 

of and authority to enquire into and deal with any indus- 
trial matter." 

"industrial matter" is defined within section 7(1): 
" "industrial matter", means, subject to section 7C, any 

matter affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any industry or of 
any employer or employee therein and, without limiting 
the generality of that meaning, includes any matter relat- 
ing to— 
(a) the wages, salaries, allowances, or other remunera- 

tion of employees or the prices to be paid in respect 
of their employment; 

(b) the hours of employment, leave of absence, sex, age, 
qualification or status of employees and the mode, 
terms, and conditions of employment including con- 
ditions which are to take effect after the termination 
of employment; 

(c) the employment of children or young persons, or of 
any person or class of persons, in any industry, or 
the dismissal of or refusal to employ any person or 
class of persons therein; 

(d) ...» 
It is noted that the decision of the Industrial Appeal Court 

in Coles Myer (supra) effectively followed through a line of 
reasoning from other decisions and says at page 1757: 

"What this line of authority indicates is that there must 
be a continuation of an industrial relationship between 
the parties to constitute an industrial matter. The inter- 
pretation provisions of the Act speak in terms of an exist- 
ing employer employee relationship. Paragraph (b) of the 
interpretation section defines 'industrial matter' to include 
any matter relating to the "conditions of employment 
which are to take effect after the termination of employ- 
ment". The exercise of power under that provision is lim- 
ited to the making of the conditions whilst the contract of 
employment is in existence. 

The provision in paragraph (c) of the interpretation sec- 
tion 'industrial matter' which gives power to deal with 
any matter relating to "the dismissal... of any person..." 
should also be read in the context of the opening words 
of the definition, and thereby limited in the same way to 
an existing or prospective continuing relationship of 
employer and employee. The only extension of this has 
been where an industrial dispute has been resolved by 
orders directing re-employment and in some cases where 
re-employment is sought on the basis of unfair dismissal. 

Absent any industrial dispute and a claim to reinstate a 
dismissed employer the Commission does not have ju- 
risdiction to deal with the common law contract between 
an ex-employer and his ex-employee." 

The line of reasoning of Coles Myer (supra) was confirmed 
in the decision of the Industrial Appeal Court of 4 August 
1995 in Robe River Iron Associates and The Metal and Engi- 
neering Workers' Union of Australia—Western Australian 
Branch (as yet unreported). The judgement of Franklyn J in 
Minister for Police and the Commissioner of Police and the 
Western Australian Police Union of Workers (supra) referred 
to by the Applicant is addressed in the judgement and Murray 
J, and I will deal with point later in these reasons. 

This matter involved an application by the respondent for 
an order that the appellant not proceed with a summons out of 
the Local Court at Perth, claiming damages from a former 
employee in respect of damage to equipment which damage 
arose during the former employee's employment with the ap- 
pellant. 

The judgement of Scott J at page 10, refers to Robe River 
Iron Associates v Association of Drafting, Supervisory and 
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Technical Employees of WA [68 WAIG11] ("Pepler's Case") 
and says: 

"If that reasoning is applied to this case then it fol- 
lows that the action by the appellant against Coombes is 
also not an industrial matter within the definition. 

As set out by Kennedy J in Pepler's case, that follows 
a long line of authority to which his Honour referred. 

In a later case of Sakal v TO'Connor & Sons Pty Ltd, 
unreported; IAC SCt of WA; Library No 950156; 27 
March 1995 the Industrial Appeal Court comprising of 
Kennedy J, (President), Rowland and Franklyn JJ had 
occasion to look at those earlier decisions, including the 
case of Coles Myer Pty Ltd v Coppin 73 WAIG 1754. 

His Honour Rowland J dealt with the earlier cases, 
including Pepler's case, and refused to overturn that ear- 
lier decision. 

His Honour, in conclusion, said: 
"Although some members of this Court have ex- 

pressed doubts, the principle has been foUowed in 
this Court since Pepler, and this Court, differently 
constituted, has not been prepared to overrule 
Pepler." 

In the result, the court was not prepared to hold that 
the claim for entitlements under a contract of employ- 
ment after dismissal was an industrial matter so as to at- 
tract the jurisdiction of the Commission. 

If those cases are accepted as correct then, in my opin- 
ion, it can equally be said that the present Local Court 
action is equally not an industrial matter within the defi- 
nition." 

This judgement was supported by those of Franklyn and 
Murray JJ and at page 4 of his judgement, Murray J adds: 

"As to whether the matter at issue was an "industrial 
matter" within the meaning of s7(l), the respondent re- 
lied, not upon any particular matter included within the 
definition, but upon the general part of the definition that 
the term "industrial matter" means: 

"... any matter affecting or relating to the work, 
privileges, rights, or duties of employers or employ- 
ees in any industry or of any employer or employee 
therein...." 

It is argued for the respondent that the subject matter 
of the appellant's claim against its member relates di- 
rectly to the work, rights and duties of the employee con- 
cerned. 

In my opinion, a fallacy in the argument is that it ig- 
nores the temporal connection between the definition of 
an industrial matter and the occasion said to require the 
exercise of jurisdiction by the Commission. In other 
words, when the matter which comes before the Com- 
mission arose, having regard to the part of the definition 
relied upon, it is necessary that the matter be one of the 
defined type relating to persons or entities who were then 
employers or an employer or employees or an employee 
in any industry. That was self-evidently not the case here. 

That view of the legislation is, in my opinion, consist- 
ent with the approach which has been taken by this Court 
in a series of cases referred to and discussed at more length 
by Scott J, concerned with the power of the Commission 
to award compensation on a finding of unfair dismissal 
in the absence of any order for the reinstatement of the 
employee concerned. The cases have consistently affirmed 
the need for the existence of the employee/employer re- 
lationship before compensation could be awarded: see 
Robe River Iron Associates v Association of Drafting, 
Supervisory and Technical Employees ofWA (1987) 68 
WAIG 11; Coles Myer Ltd v Coppin (1983) 73 WAIG 
1754 and Sakal v T O'Connor & Sons Pty Ltd, unre- 
ported; Industrial Appeal Court; Library No 950156; 27 
March 1995. 

In my respectful opinion the correct approach was that 
enunciated by Franklyn J, with whom the President, 
Kennedy J, and Rowland J agreed, in Minister for Police 
and Commissioner of Police v WA Police Union of Work- 
ers, unreported; Industrial Appeal Court; Library No 

950157; 27 March 1995 when at 16-17 of his reasons, 
his Honour said: 

"In my opinion, the general words of the defini- 
tion 'industrial matter' in section 7 of the Act pro- 
vide a definition considerably wider in its coverage 
than that of 'industrial matters' in the Commonwealth 
Act. Unlike the Commonwealth definition, its terms 
are not directed initially to the question whether the 
matter in issue 'pertains' (ie. belongs to or is within 
the sphere of) the relations of employers and em- 
ployees as such. Rather it is directed to the question 
whether the matter in issue affects or relates to the 
work, privileges, rights or duties of employers or 
employees or an employer or employee in any in- 
dustry. It seems to me that this requires initial iden- 
tification of what it is, within the description of 
'work, privilege, rights or duties; of the employer or 
employee or employers or employees (as the case 
may require), that is said to be affected by or related 
to the claimed industrial matter. If that cannot be 
identified, then the issue does not concern an indus- 
trial matter. If, however, it can be identified, then 
the inquiry is next directed to establishing whether 
the matter in issue does, as a matter of fact, affect or 
relate to the identified 'work, privilege, right or duty'. 
Only if it can be found so to do can it be an 'indus- 
trial matter' within the meaning of the Act." 

I would only add that after the identification of an 
'industrial matter' in that way, a further question will arise 
what order may be required to determine or deal with the 
industrial matter. In that regard, it seems to me to be clear 
under the Industrial Relations Act that the Commission 
has power to make any order in terms appropriate to deal 
with the industrial matter, even though such an order might 
affect the common law rights of employers or an employer 
and employees or an employee: Slonim v Fellows (1984) 
8 IR 175, a decision of the High Court upon the Indus- 
trial Relations Act 1979 (Vic). 

However, in this case I am satisfied that the Commis- 
sion had no jurisdiction. The matter in dispute, being the 
employer's capacity to recover damages for negligence 
at common law, was not an industrial matter as defined 
because it did not affect or relate to the work or the rights 
or duties of this employer and employee as such, that 
relationship having been terminated when the employ- 
er's claim was made and, in any event, because I con- 
sider that the appellant's claim against its former 
employee, whether or not the relationship of employer 
and employee was subsisting, was not one which in any 
meaningful way affected or related to the work, rights or 
duties of employer and employee in an industrial sense, 
but to the liability of the employee if found to be in breach 
of a duty of care owed to his employer." 

These decisions reaffirm the need for the employment rela- 
tionship to be in existence or for there to be a claim for its 
reinstitution for an industrial matter to be before the Commis- 
sion. Whilst the judgement of Franklyn J (supra) requires the 
identification of the matter in issue to relate to, amongst other 
things, the rights and duties of the employer and employee, as 
it may in this case, it still requires that the matter relate to an 
existing or to be re-established employment relationship. Such 
is not the case with this matter, which merely seeks the bring- 
ing forward of the date of resignation to a date prior to the 
filing of the application. It does seek an indefinite re-estab- 
lishment of the employment relationship. 

On 9 May 1995, the Industrial Relations Act, 1979 was 
amended. The amendments included the insertion of a new 
subsection to section 7—Interpretation and it reads as fol- 
lows: 

"(la) A matter relating to— 
(a) the dismissal of an employee by an employer; 

or 
(b) the refusal or failure of an employer to allow 

an employee a benefit under his contract of 
service, 

is and remains an industrial matter for the purposes 
of this Act even though their relationship as employee 
and employer has ended." 



As pointed out by Mr Hooker, this does not remedy the de- 
ficiency which arose in Coles Myer (supra) and which arises 
in this matter, that is that no industrial relationship existed at 
the time of application or is likely to be reinstituted. Unless at 
the time of making the application such relationship existed 
or was possible to be restored there is no industrial matter and 
thence no jurisdiction. The amendment to section 7(1 a) sim- 
ply refers to the dismissal of the employee by an employer or 
to the refusal or failure to allow contractual entitlements. Such 
contractual entitlements matters can only be dealt with by the 
Commission pursuant to in section 29(l)(b)(ii). 

This matter relates to a resignation and not to an alleged 
unfair dismissal. 

The matter is not related to a contractual benefit. The effect 
of granting the application would be that the respondent may 
have an obligation to pay certain award entitlements related 
to sick leave however those are not contractual entitlements 
which this Commission can enforce as enforcement of award 
provisions is exclusively the domain of the Industrial Magis- 
trate. 

The amendment to the Act by the insertion of section 7( 1 a) 
does not deal with a matter such as this but with the lack of 
jurisdiction which arises in respect of a claim of unfair dis- 
missal or for contractual benefits, not in respect of the defini- 
tion of industrial matter generally. 

There is no jurisdiction for the Commission to deal with 
this matter as there is no industrial matter before the Commis- 
sion and the amendment to the Act does not provide a remedy 
in an issue of this nature as it may for an unfair dismissal or 
contractual benefits claim. This being the case, it is unneces- 
sary to deal with the other issues raised. 

The application will be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 

Woodworkers Union of Australia—Western Australian 
Branch 

and 
Homeswest 

No. CR 180 of 1995. 
COMMISSIONER P. E. SCOTT. 

23 August 1995. 
Order. 

HAVING heard Ms D MacTieman on behalf of the Applicant 
and Mr R Hooker of Counsel on behalf of the Respondent, 
now therefore, the Commission pursuant to the powers con- 
ferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT this application be and is hereby dismissed. 
(Sgd.) P. E. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union —Western 

Australian Branch and Others 

Western Australian Government Railways Commission. 
No. CR 151 of 1995. 

COMMISSIONER PE. SCOTT. 
2 August 1995. 

Reasons for Decision. 
THE COMMISSIONER: This matter came before the Com- 
mission by way of a conference pursuant to section 44. The 
conference was unsuccessful in resolving the matter by con- 
ciliation and it was referred for hearing by a Memorandum of 
Matters for Hearing and Determination under section 44 dated 
14 June 1995, the Schedule to which states as follows: 

"The parties are in dispute as to the application of sev- 
erance payments set out in the "Information Booklet for 
Westrail Employees Affected by the National Rail Cor- 
poration" as they relate to Category B employees as de- 
fined in the booklet. 

The Unions claim that all employees in the areas af- 
fected by the National Rail Corporation arrangements are 
eligible for the severance payments. 

Westrail objects to the claims on the grounds that the 
Commission has no jurisdiction to hear and determine 
the matter, and further, and in the alternative, Westrail 
denies the Unions' claim." 

The question of the Commission's jurisdiction was the sub- 
ject of a hearing convened on 6 July 1995. 

BACKGROUND 
The information booklet referred to in the Memorandum of 

Matters for Hearing and Determination became Exhibit 4 ("the 
booklet"). This, the parties advised the Commission, was drawn 
up as a result of an agreement between the Unions and Westrail 
to provide for a scheme for employees whose work would be 
affected as a result of the National Rail Corporation ("NRC") 
undertaking operations within Western Australia. 

The booklet contains the date "February 1993", on its front 
cover. 

The booklet sets out those different categories of employees 
and their eligibility or otherwise for certain severance pay- 
ments, conditions of release, superannuation arrangements, 
redeployment and many other matters associated with that cir- 
cumstance. 

Category B employees are defined as "those existing em- 
ployees whose positions become surplus to requirements, due 
to NRC's advent over the period it takes for NRC's opera- 
tions to be-fully implemented". 

In terms of severance pay, it provides for two weeks' pay 
for each completed year of service up to a maximum of 45 
weeks' pay, plus an additional twelve weeks' pay in lieu of 
notice. 

It appears from the submissions made to the Commission 
that the impact of the NRC had not been felt as early as had 
originally been assumed and this delay has meant that its im- 
pact coincided with the release of the Right Track Programme 
which provides for the closure of some sections within 
Westrail, the reduction in staff in other areas, and general re- 
structuring and reorganisation not associated with the NRC 
operations. 

Employees receiving severance pay as a result of the Right 
Track Programme have their severance payments determined 
by the Public Sector Management (Redeployment and Redun- 
dancy) Regulations 1994 which, at Regulation 20 provides 
that severance payment is to be two weeks' pay for each com- 
pleted year of continuous service with a maximum of 46 weeks' 
pay. There is no provision within these regulations for the 
additional twelve weeks' pay in lieu of notice which employ- 
ees affected by the NRC advent are to receive. 

The consequence of this is that employees of Westrail may 
be made redundant as a result of two separate causes, and 



each cause provides for different redundancy benefits. The 
employees who are being made redundant as a result of the 
NRC operations receive a significantly greater benefit. It is 
only as a result of specific government approval that this higher 
benefit is still available to that class of employee affected by 
the advent of NRC operations. 

THE RESPONDENT'S CASE 
The issue of the Commission's jurisdiction was raised by 

Westrail and ably argued by Mr Johnston who submitted three 
arguments. The first was that the matter of redundancy is re- 
moved from the Commission's jurisdiction by the Public Sec- 
tor Management Act ("PSM Act") and the Public Sector 
Management (Redeployment and Redundancy) Regulations 
1994 ("PSM (R&R) Regulations"). Therefore, the Commis- 
sion has no jurisdiction or power to deal with the matter. 

The second part of the argument is that the industrial nature 
necessary to create a matter which would give the Commis- 
sion jurisdiction is removed because the parties no longer have 
pov/er, independently, over this issue. They do not have the 
power to enter into any arrangement or implement that ar- 
rangement where the subject matter is covered by the PSM 
Act and PSM (R&R) Regulations. Therefore, this is no longer 
a matter arising out of the employer/employee relationship 
because the powers have been taken by the Minister for Pub- 
lic Sector Management and delegated elsewhere. 

The third argument is, alternatively, that the Commission 
can make Orders only to the extent that they are not inconsist- 
ent with the PSM Act and PSM (R&R) Regulations and that 
section 95 of the PSM Act limits such Orders. The effect of 
the booklet has now been narrowed down to defining the class 
of employees to whom the additional payment is to be made 
and the Commission is limited to making orders which reflect 
the authority given by the Minister. Therefore, any Order of 
the Commission as to compliance with, or the application of, 
the booklet would, unless consistent with the PSM Act and 
PSM (R&R) Regulations, or a decision of the Minister made 
pursuant to that Act and Regulations, be overruled by that Act 
and Regulations and decision. 

THE APPLICANT'S CASE 
The Unions, in response, say that: 

1. The Commission has jurisdiction. 
2. The booklet was prepared and agreed by the parties 

and is now being breached by Westrail. In response 
to their questions, the Unions say they have con- 
stantly been told that the package contained in the 
booklet will continue on the basis that special ap- 
proval has been given for its continuation. 

Mr Wells for two of the Unions, argued that the 
package contained in the booklet does continue, the 
Commissioner of Railways has indicated such, there 
has been no information to the contrary provided by 
Westrail to the Union or the employees and there- 
fore they are entitled to believe that it still contin- 
ues. 

Mr Wells gave examples of changes to the arrange- 
ments with the NRC which had occurred since 
Westrail had sought Government approval for the 
continuation of the package in lieu of the PSM (R & 
R) Regulations payments, in respect of approximately 
50 employees, such changes meaning that there was 
a far greater impact than to just 50 employees. 

Where the argument of Westrail was that the book- 
let itself and all of its terms do not continue because 
of the PSM Act and that only the additional 12 weeks 
payment for a class of employees who are catego- 
rised as Category B employees continues, Mr Wells 
says that Exhibit 3, a letter from the Department of 
Productivity and Labour Relations to Westrail is ap- 
proval for the booklet to continue in its entirety, and 
that the numbers of employees (i.e. approximately 
fifty), referred to in Exhibit 2 is no longer relevant 
because of what has developed since die time the 
agreement was reached. 

3. They cannot determine precisely who is an employee 
who could be characterised as a Category B employee 
due to a lack of information. It was made clear that 
the Unions would be seeking Orders for disclosure 

of further details as to the employees affected should 
the Commission find that jurisdiction exists. 

4. That sections 94 and 95 of the PSM Act have no 
application. 

5. Whilst some employees may have made application 
to be "registered employees" under the PSM Act, 
others have not. If no employees are registered then 
the PSM Act and PSM (R&R) Regulations have 
no application, and the Industrial Relations Act, 1979 
prevails. 

6. This is an application by the Union and not by em- 
ployees pursuant to Section 95 of the PSM Act, there- 
fore Westrail's submission regarding the 
Commission's powers and the limitations on those 
powers relating to employee applications is irrel- 
evant. 

CONCLUSIONS 
The Industrial Relations Act, 1979 provides in section 23(1) 

"Subject to this Act, the Commission has cognisance of and 
authority to inquire into and deal with any industrial matter." 

Industrial matter is defined within the Act. 
" "industrial matter", means, subject to section 7C, any 
matter affecting or relating to the work, privUeges, rights, 
or duties of employers or employees in any industry or of 
any employer or employee therein and, without limiting 
the generality of that meaning, includes any matter relat- 
ing to— 

(a) the wages, salaries, allowances, or other re- 
muneration of employees or the prices to be 
paid in respect of their employment; 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and the mode, terms, and conditions of em- 
ployment including conditions which are to 
take effect after the termination of employ- 
ment; 

>» 

The question of the application of an agreement between 
the Union and the Respondent as to arrangements for em- 
ployees whose employment is to terminate on account of 
changes as envisaged in the booklet and the provision of those 
conditions which are to apply upon termination are clearly 
matters which come within the jurisdiction of the Commis- 
sion. 

The question which then arises is whether jurisdiction of 
the Commission is now affected by the PSM Act and PSM (R 
& R) Regulations, and if so, to what effect. 

Therefore, there needs to be an examination of the provi- 
sions of the PSM Act and PSM (R&R) Regulations. 

The Public Sector Management Act 
1. Do the PSM Act and PSM (R&R) Regulations apply to 

the Respondent? 
Part 6 of the PSM Act deals with Redeployment and Re- 
dundancy of employees. Section 94 specifically provides 
that the Governor may make regulations prescribing ar- 
rangements for redeployment, retraining and redundancy 
for employees who are surplus to the requirements of any 
department or organisation, and specifying which parts 
of the Public Sector must comply with those Regulations. 
Such Regulations have been made. They are the PSM (R 
& R) Regulations, and at Regulation 4(1) is states that 
subject to subregulation (2), these Regulations apply to 
and in relation to all employees in departments or or- 
ganisations and to all employing authorities, departments 
or organisations. These Regulations specify, in respect of 
redundancy: 

a) How and in what circumstances, an employee or class 
of employees who become surplus to the require- 
ments of the department or organisation is/are to be 
made redundant; 

b) What approvals are necessary for offers of volun- 
tary redundancy to be made to individual employees 
or classes of employees; 

c) Severance payments to be made to such employees; 
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d) That a higher payment may be approved under par- 
ticular circumstances and subject to specific ap- 
proval. 

Section 3 of the PSM Act defines "organization" as mean- 
ing "non-SES organization or SES organization". 
Schedule 2 to the PSM Act is a list of "ENTITIES 
WHICH ARE SES ORGANIZATIONS". 
Column 1 at point (53) refers to the entity of "The West- 
em Australian Government Railways Commission, con- 
stituted under the Government Railways Act 1904". 
Therefore, it follows that the Respondent is an organisa- 
tion subject to regulations made by the Governor pre- 
scribing redeployment, retraining and redundancy in 
respect of its employees. 

2. Does the PSM Act (and PSM (R&R) Regulations) over- 
ride the jurisdiction of the Commission? 
(a) Section 6 subsection (2) of the PSM Act provides: 

"Except to the extent to which a provision of this 
Act specifies otherwise, the Industrial Relations Act 
1979 applies to and in relation to matters dealt with 
by this Act." 

(my underlining) 
(b) As noted in point 1 above, Section 94 specifically 

provides for the Governor to make regulations deal- 
ing with redundancy. 

On the basis that the Commission, by virtue of Section 6(2) 
of the PSM Act, has jurisdiction except where that Act speci- 
fies otherwise, that Section 94 provides for the making of regu- 
lations to deal with a particular matter, and regulations having 
been made, and their detail is noted above, the Act and the 
regulations have, in effect, specified otherwise. 

Therefore, the Industrial Relations Act, 1979 does not ap- 
ply to matters specifically dealt with by the PSM Act and the 
PSM (R&R) Regulations and this Commission has no juris- 
diction to deal with a matter involving redundancy payments 
and their application in respect of employees of the Respond- 
ent. 

Registered Employees 
In respect of the argument by Mr Wells that unless it can be 

demonstrated that there are employees who are "registered 
employees" pursuant to the PSM (R&R) Regulations, then 
that Act and Regulations have no application. That being the 
case, Mr Wells says, there is no impediment to the operation 
of the Industrial Relations Act. 

The PSM (R&R) Regulations define a "registered em- 
ployee" as meaning "an employee who is registered under 
Regulation 11". Regulation 11 falls under Part 4—^Registered 
Employees, and provides: 

"11. (1) The employing authority of an employee— 
(a) whose office, post or position has been 

abolished; and 
(b) who cannot be transferred within, his 

or her department or organization, 
may apply to the Minister to register that 
employee. 

(2) An application made under subregulation (1) 
shall be— 

(a) in writing; and 
(b) on such form as the Minister approves. 

(3) If, on an application made under subregulation 
(1), the Minister is satisfied that the employee 
is an employee of the kind described in that 
subregulation, the Minister shall register the 
employee." 

Part 4—^Registered Employees also provides for special 
leave, redeployment and re-training, benefits for registered 
employees accepting offers of positions and posts by an em- 
ploying authority, or in the private sector, as well as provi- 
sions for voluntary severance. The regulations dealing with 
voluntary severance for registered employees are Regulations 
15 and 16 which are as follows: 

"Voluntary severance for certain registered employees 
15. (1) The employing authority of a registered em- 

ployee may, with the prior approval of the 

Minister, offer the registered employee vol- 
untary severance. 

(2) The offer shall provide for— 
(a) the employee to accept the offer by re- 

signing from his or her employment 
with effect on and from a specified day; 
and 

(b) for the making of a severance payment 
under Part 5 to the offer forthwith after 
the resignation takes effect." 

(3) An acceptance of an offer is to be in writing 
signed by the employee. 

(4) An employing authority which makes a sev- 
erance payment to a registered employee un- 
der this regulation shall give the Minister such 
information concerning the severance payment 
as the Minister requires. 

Voluntary severance initiated by registered employees 
16. (1) A registered employee who wishes to receive 

an offer of voluntary severance may apply in 
writing to his or her employing authority for 
such an offer. 

(2) An employing authority which has received 
an application made under subregulation (1) 
may, with prior approval of the Minister, make 
an offer of voluntary severance to the Appli- 
cant. 

(3) The offer shall provide for— 
(a) the employee to accept the offer by re- 

signing from his or her employment 
with effect on and from a specified day; 
and 

(b) for the making of a severance payment 
under Part 5 to the offer forthwith after 
the resignation takes effect. 

(4) An acceptance of an offer is to be in writing 
signed by the employee. 

(5) An employing authority which makes a sev- 
erance payment to an applicant under this 
regulation shall give the Minister such infor- 
mation concerning the severance payment as 
the Minister requires. 

However, voluntary severance is not limited to registered 
employees. There is also provision within Regulation 6 of Part 
2—Transfer and Voluntary Severance, which makes no refer- 
ence to registered employees. This regulation makes no re- 
quirement for an offer of voluntary severance to be limited to 
registered employees. 

It is also of importance that Regulations 6 and 15 are couched 
in almost identical terms in respect of there being prior ap- 
proval of the Minister, of what the offer shall provide for, and 
that the employing authority is to provide to the Minister such 
information as the Minister requires. The relevant difference 
between the two regulations is that one is specifically dealing 
with registered employees (defined in Regulation 11), whereas 
Regulation 6 simply refers to "an employee". Each is in a 
situation where his/her "office, post or position is, or is to be, 
abolished; and who is, or will become, surplus to the require- 
ments of his or her department or organisation". The regis- 
tered employee is subject to regulations providing for special 
leave, redeployment and retraining, whereas no such regula- 
tions are specified for employees who are not registered. 

Both regulations provide for a severance payment and other 
benefits as set out in Part 5—Voluntary Severance Payments 
and Other Benefits of the regulations. There is no reference 
within that part to such payments being limited to registered 
employees. It should be noted (although it is not of signifi- 
cance) that Regulation 7 provides for substitoted voluntary 
severance for surplus employees. Regulation 16 refers to vol- 
untary severance initiated by a registered employee and Regu- 
lation 17 refers to substituted voluntary severance for surplus 
registered employees. 

Regulation 20 provides for a severance payment made to an 
employee under Regulation 6, 7, 15, 16 or 17 and specifies 
what that payment is to be. 
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On this basis I find that the application of the PSM Act and 
the PSM (R & R) Regulations is not limited to registered 
employees. This being the case the argument that unless it is 
demonstrated that there are employees who are registered 
employees, affected by the booklet, then the PSM Act and 
PSM (R & R) Regulations have no effect and that therefore 
the Industrial Relations Act applies, is not sustained. The PSM 
Act and PSM (R & R) Regulations apply to both registered 
employees and other employees, and the impact on the Indus- 
trial Relations Act, 1979 and the Commission's jurisdiction is 
not altered, regardless of which of the two types of employees 
is concerned. 

The Public Interest 
Even if the Commission has jurisdiction, the question arises 

as to whether, in the public interest, the Commission should 
deal with this matter. 

Regulation 20 of the PSM (R & R) Regulations provides 
severance payments of two weeks' pay for each completed 
year of continuous service, with a maximum of 46 weeks' 
pay, provided that: 

"(6) If the Minister is satisfied that before the commence- 
ment of these regulations an employing authority, 
with the approval of the government, gave notice to 
any class of employees that a severance payment 

apply to that class of employees, the ] 

by way of specifying individual employees or defining the 
class of employees) such order would conflict with, or alter- 
natively coincide with, the decision of the Minister in consid- 
ering and approving the offering of voluntary severance of 
any employee or class of employee. 

If the order were in conflict with the decision of the Minis- 
ter, then the latter would prevail. For the Commission to con- 
sider this matter and potentially arrive at a result different to 
that of the Minister would be unhelpful and may cause expec- 
tations which cannot be met, and may result in frustration and 
disharmony. Therefore, it is not in die public interest for there 
to be such a potential conflict. 

On this basis, the Commission does not appear to have ju- 
risdiction to deal with this matter, or if it does have jurisdic- 
tion, it would be contrary to the public interest for the 
Commission for it to do so. 

On this basis the application must be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union - 

Australian Branch and Others 
-Western 

(my underlining) 
It should be noted that the Minister, under this Regulation 

would be approving a higher severance payment being made 
to an employee. 

(It should be noted, too, that pursuant to the Act, the Minis- 
ter may delegate certain powers relating to approvals to be 
given, and there was evidence that such delegations have been 
formalised. Therefore, where the Act, and this decision, refer 
to decisions or approvals of the Minister, this also includes 
decisions of the authorised delegate.) 

In the case of the parties and the employees affected by the 
matter before the Commission on this occasion, the Minister, 
under Regulation 6 or Regulation 20 must give prior approval 
to the employing authority to make an offer of voluntary sev- 
erance to an employee or class of employees. 

Therefore, two separate approvals are necessary—those 
approvals are to be given by the Minister. 

Exhibit 3, a letter dated 4 January 1994 (which logic de- 
crees should have been 1995) advises that the Minister has 
approved a higher severance payment being made to the class 
of employees who accept voluntary redundancy related to the 
NRC operation under the current Westrail redundancy scheme. 

This matter is about the application of the severance pay- 
ments set out in the booklet i.e. who constitutes Category B 
employees defined in the booklet 

As noted, the PSM (R&R) Regulations allow for the Min- 
ister to approve or not any offer of voluntary severance to an 
employee or class of employees, with or without the addi- 
tional payments. 

Section 95 of the PSM Act provides in subsection (1): 
"Subject to subsection (2), to the extent that there is an 

inconsistency between— 
(a) this Part or regulations referred to in section 

94 or both; and 
(b) any other provision of this Act other than sec- 

tion 7, 8 or 9, or an award or order under the 
Industrial Relations Act 1979 (including a 
General Order made under section 50 of that 
Act), 

this Part or those regulations or both, as the case requires, 
prevails or prevail." 

The Commission's role is limited to, upon the application 
of an individual employee, considering and determining 
whether, in relation to that employee, the Regulations have 
been fairly and properly applied. (Section 95). 

If the Commission were to deal with this matter and make 
an order as to the application of the additional payments (i.e. 

Western Australian Government Railways Commission. 
No. CR 151 of 1995. 

COMMISSIONER RE. SCOTT. 
2 August 1995. 

Order. 
HAVING heard Mr R C Wells on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch and 
the Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch), Ms J Kaur on behalf 
of the Australian Railways Union of Workers, West Austral- 
ian Branch and Mr D Johnston and Ms M Kovacevich on 
behalf of the Western Australian Government Railways Com- 
mission, now therefore the Commission, pursuant to die pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this matter be and is hereby dismissed. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 

Minister for Education. 
(No. CR 14 of 1994) 

COMMISSIONER R.N. GEORGE. 
12 July 1995. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant union in this matter 
claims that Ms Ky Le was unfairly dismissed from her 
employment as a fulltime Ethnic Aide with the Ministry of 
Education or, in the alternative, if it is found that Ms Ky Le 
was employed pursuant to a series of fixed termed contracts, 
the failure to offer her a further contract beyond 21 December 
1993 constitutes a refusal to employ and in all of the 
circumstances is harsh and unfair. The remedy sought is that 
Ms Ky Le be reinstated in her employment as an Ethnic Aide, 
that she be paid salary and entitlements denied her from the 
date of her dismissal and that all time between that date and 
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purposes (transcript p.2). 
The facts relating to this matter may be summarised as 

follows. 
Ms Ky Le was employed by the Ministry of Education to 

work as an Ethnic Aide at the Girrawheen Primary School 
from 15 May 1989 under the Teachers' Aides' Award 1979 
No. 4 of 1979. At the time of her employment Ms Ky Le was 
informed by a Ms Jane Rebley from the Ministry of Education 
that she would be employed to the end of 1989. Prior to her 
commencement Ms Ky Le attended an interview with the 
Principal and the English as a Second Language (ESL) teacher 
at the Girrawheen Primary School who, amongst other things, 
explained what was required in her work at the school. Nothing 
was said in the course of that interview about the term of her 
appointment or what was to happen beyond the end of 1989. 
Ms Ky Le was not required to sign an employment contract 
and on her evidence was not given any formal notification of 
appointment. The only documentary evidence before the 
Commission as to the nature of Ms Ky Le's appointment for 
1989 is a memo from the Human Resources Branch of the 
Ministry of Education in the form of a notice of "VARIATION 
TO CONTRACT OF SERVICE" dated 24 November 1989 
and addressed to her through the Principal/OIC of the 
Girrawheen Primary School (Applicant Exhibit Book p. 1). The 
notice dealt specifically with an amendment to salary but 
included other relevant details in the following terms: 

"LOCATION Girrawheen PS 
EMPL STATUS TEMPORARY 
HOURS/FORTNIGHT 65.00 HOURS.MINUTES 
HOURS OF DUTY 

SUN MON TUE WED THU FRI SAT 
AM 4.00 4.00 4.00 4.00 4.00 
PM 2.30 2.30 2.30 2.30 2.30 

SUN MON TUE WED THU FRI SAT 
AM 4.00 4.00 4.00 4.00 4.00 
PM 2.30 2.30 2.30 2.30 2.30 
YOU ARE NOT REQUIRED TO WORK DURING 
SCHOOL VACATIONS 
YOU WILL BE PAID DURING SCHOOL VACATIONS 
EMPLOYEES REQUIRED TO CLEAR ANNUAL LEAVE 
DURING THE CHRISTMAS VACATION, BUT WHO 
HAVE NOT COMPLETED TWELVE MONTHS 
CONTINUOUS SERVICE, ARE NOT ELIGIBLE FOR 
THE FULL LEAVE PAYMENT' 
[Applicant Exhibit Book p.l] 
On 19 December 1989 Ms Ky Le was sent a letter from the 

Ministry of Education thanking her for her service during 1989 
and offering her a position at Girrawheen Primary School for 
the following year (Applicant Exhibit Book p.2). That was 
the only communication received by Ms Ky Le in relation to 
her employment for that year. On 12 December 1991 Ms Ky 
Le received a letter in similar terms to the one dated 19 
December 1989 offering her employment for 1991, again at 
the Girrawheen Primary School (Applicant Exhibit Book p.3). 
Prior to that letter being received Ms Ky Le had filled out part 
of a form headed "COMMONWEALTH-FUNDED 
STAFFING ADVICE—Temporary Appointment", a form used 
for staff and pay record purposes. The form was completed by 
the Principal of the school to show, inter alia, the project fund 
name and code, the title of the position, duration of 
employment, commencement date (January 1991), cessation 
date (December 1991) and the hours and days to be worked 
(Applicant Exhibit Book p.4). The completed advice was 
forwarded to the Human Resources Branch and as is normal 
in relation to such forms it was not seen in its completed form 
by Ms Ky Le. There is no evidence of any letter of offer or 
"COMMONWEALTH-FUNDED STAFFING ADVICE— 
Temporary Appointment" relating to employment for 1992. 
Ms Ky Le worked again, however, at Girrawheen Primary 
School for that year under terms specified in an advice dated 
11 February 1992 addressed to her through the school Principal 
(Applicant Exhibit Book p.5). According to Ms Ky Le she 
was concerned about not receiving any advice at the end of 
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Girrawheen Primary School at the beginning of the school 
year as usual. On 11 December 1992 Ms Ky Le again received 
a letter similar to the one dated 19 December 1989 thanking 
her for her service in 1992 and offering her employment for 
1993 (Applicant Exhibit Book p.6). As was the case in 1990 
that letter was supported by a "COMMONWEALTH- 
FUNDED STAFFING ADVICE—Temporary Appointment" 
(Applicant Exhibit Book p.7) which recorded a commencement 
date of 2 February 1993 and a cessation date of 22 December 
1993, although the advice also recorded the duration of 
employment as being for twelve months. This appointment 
was confirmed by an advice dated 20 January 1993 addressed 
to Ms Ky Le through the Principal which continued to record 
her employment status as "temporary" (Applicant Exhibit Book 
p.8). There was no letter or "COMMONWEALTH-FUNDED 
STAFFING ADVICE—Temporary Appointment" at the end 
of the 1993 school year as had occurred on some occasions 
previously and on 5 January 1994 Ms Ky Le was sent a letter 
at her home address in the following terms. 

"Thank you for your service in 1993. Your current ap- 
pointment ceased on 21 December 1993. 
We regret that we are unable to provide you with a bUin- 
gual teaching assistant position for 1994. 
Until you request otherwise, you will remain registered 
with die Ministry of Education and should a position 
become available you will be contacted. 
Thank you again for your service." 
[Applicant Exhibit Book p.9] 

The above letter followed two earlier advices, one dated 12 
November 1993 (Applicant Exhibit Book p.15) seeking 
information to update data on bilingual Aides (Ethnic Aides) 
employed with the Ministry of Education and one undated 
(Applicant Exhibit Book p. 17), indicating that the Ministry of 
Education was reviewing its policy on the employment of 
bilingual Aides and advising of changing needs in the language 
skills required which needed to be addressed before 
appointments were made for the 1994 school year. 

On receiving the letter dated 5 January 1994 Ms Ky Le 
contacted firsfly her union and then Ms Yvonne Haig who 
held the position of Consultant, ESL Services, with the 
Ministry of Education. Ms Haig confirmed that there was no 
position of Ethnic Aide available for Ms Ky Le in 1994 and 
suggested that she contact the Personnel Section to see if there 
was any other employment available. The Personnel Section 
was unable to assist and when Ms Ky Le reported that to Ms 
Haig she was advised that there was nothing further that could 
be done for her except to keep her details on file in case a job 
became available in the future. 

Ms Mayman for the Applicant union argued that while Ms 
Ky Le was informed that her initial appointment would only 
extend to the end of the 1989 school year, there was nothing 
in what occurred subsequent to that which could lead to a 
conclusion that her employment was other than continuous 
employment under the Teachers' Aides' Award 1979 No. 4 of 
1979. Ms Mayman referred to decisions of the Commission 
(74 WAIG1000 and 73 WAIG1961) and a contract offered to 
a teacher employed by the Ministry of Education (Applicant 
Exhibit Book p.68/69) for the purpose of demonstrating what 
constituted a fixed term contract in government and 
distinguished the circumstances in each case from those applied 
by the Ministry of Education in relation to Ms Ky Le after 
1989. 

Ms Mayman also drew attention to a policy adopted by the 
Ministry of Education to confer permanency on any Aide, 
including Ethnic Aides, who had worked for five consecutive 
yearn (see for example Applicant Exhibit Book p.33 and p.37) 
and to an internal memo which is undated but noted by the 
acting Manager, Social Justice Branch, on 21 December 1993, 
which indicates concern by the Ministry of Education about 
the effect of the policy on the staffing of ESL programs 
(Applicant Exhibit Book p. 17). That concern was said by Ms 
Mayman to have influenced the decision of the Ministry of 
Education to terminate the employment of Ms Ky Le after 
four years and nine months of service in order to avoid the 
application of the five year policy and to be an indication of 
" )th the unfairness of the Ministrv of Education's actions and 

t change as required by 
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Clause 20.—Introduction of Change, of the Miscellaneous 
Government Conditions and Allowances Award No. A4 of 
1992 (73 WAIG 1492). If consultation had occurred, in Ms 
Mayman's submission, the proper outcome would have been 
the application of the General Order known as the Western 
Australian Government Employees Redeployment, Retraining 
and Redundancy General Order (73 WAIG 216) (hereinafter 
referred to as the General Order) to enable Ms Ky Le's 
redeployment. 

Not only were the actions of the Ministry of Education said 
by Ms Mayman to have been unfair but they were also said to 
be unlawful in that— 

1. proper notice was not given in accordance with the 
requirements of Clause 10.—Contract of Service, of 
the Teachers' Aides' Award 1979 No. 4 of 1979; 

2. the notice that was given was given while Ms Ky Le 
was on annual leave; and 

3. there was a failure to comply with the provisions of 
Clause 20.—Introduction of Change, of the Miscel- 
laneous Government Conditions and Allowances 
Award No. A4 of 1992 and the provisions of the 
General Order. 

Ms Mayman urged that the Commission in determining the 
matter before it take into account the contrasting policy of the 
Ministry of Education which allows permanent status to be 
conferred upon teachers after three years, the difficulties 
experienced by persons of Vietnamese origin in gaining 
employment in the wider community and a requirement under 
Commonwealth funding arrangements for the employment of 
Aides that such funding be applied where possible to 
employment in a permanent capacity. 

Finally, it was argued by Ms Mayman that if the Commission 
was to find that Ms Ky Le was employed on a series of fixed 
term contracts then for all the reasons given in relation to her 
other arguments, the failure to employ Ms Ky Le for the 1994 
school year was harsh, unjust and unfair and required remedy 
in terms consistent with the decision in what was referred to 
as the "Aunty Joan's case" (70 WAIG 2126). 

Mr Ayling for the Ministry of Education conceded that there 
were deficiencies in the documentation supporting Ms Ky Le's 
employment but argued that that of itself could not be relied 
upon to find that her termination was unfair. The primary 
position adopted by Mr Ayling was that Ms Ky Le's 
employment had come to an end simply by effluxion of time 
and that there was in fact no dismissal. The fixed term nature 
of the employment was said by Mr Ayling to have been 
acknowledged in the evidence before the Commission, 
including in Ms Ky Le's own evidence, and in that context it 
was submitted that the question to be answered is whether the 
refusal to offer further employment was harsh or unfair in the 
circumstances. 

In so far as the Applicant union's argument related to non- 
compliance with Clause 20.—Introduction of Change, of the 
Miscellaneous Government Conditions and Allowances Award 
No. A4 of 1992 and the General Order, that argument was 
said by Mr Ayling to raise matters within the jurisdiction of 
the Industrial Magistrate which could not be determined in 
these proceedings. 

In addressing the question of the fairness of the Ministry of 
Education's decision not to offer Ms Ky Le further 
employment, Mr Ayling argued the following. 

1. There was a clear understanding that Ms Ky Le's 
employment at the Girrawheen Primary School was 
limited to student needs and there could not be a 
reasonable expectation of indefinite employment if 
those needs changed. 

2. In the context of Ms Ky Le's contract being for a 
fixed term there was no need to give notice of termi- 
nation but if that be wrong then the notice given on 
5 January 1994, although incorrectly referring to ter- 
mination in December, was adequate notice as her 
employment did not end until the completion of the 
school vacation period on 27 January 1994. 

3. The evidence of Ms Haig was that the circumstances 
leading to Ms Ky Le's termination had arisen "quite 
simply because of the changing needs of students in 
different language groups which needed to be met 

by the employment of both ESL teachers and the 
ESL Aides." (transcript p. 13) (See also Ms Haig's 
evidence at transcript p.62/66) 

'4. Ms Ky Le was only one of a number of Ethnic Aides 
whose services were terminated because of the cir- 
cumstances referred to in 3 above. 

5. There was only one Vietnamese speaking person with 
less service than Ms Ky Le continued in employ- 
ment as an Ethnic Aide and that person, whose serv- 
ice was one month less than that of Ms Ky Le, had 
been continued in her employment with the 
Graylands Intensive Language Centre where her 
skills as a speaker of both Chinese and Vietnamese 
were required. 

6. There was no evidence submitted that MsKyLe had 
a better claim to continued employment as an Eth- 
nic Aide than any other Aide who had been contin- 
ued in employment in 1994. 

7. Re-employment is not an option because there was 
at the time of termination and there continues to be, 
no position available for her. 

I turn now to deal with the issues arising from the evidence 
and submissions. 

Firstly, while the written and verbal communication with 
MsKyLe concerning the nature of her employment was most 
unsatisfactory, it is clear from the evidence that although she 
may have had an expectation of ongoing work, Ms Ky Le 
understood that her employment was a year to year proposition. 
According to Ms Haig it was normal practice for school 
Principals to inform Aides of their commencement and 
cessation dates. It is also clear that the Applicant union was 
well aware of the nature of the employment of Aides as 
demonstrated by the evidence of Ms Ho, an organiser for the 
Applicant union and employee of that union since 7 May 1990. 
Ms Ho confirmed that the issue of "temporary" Aides had 
been the subject of a dispute with the Ministry of Education 
for as long as she had been employed with the Applicant union 
and had yet to be resolved. Ms Ho referred to a number of 
meetings and correspondence on the issue and gave evidence 
that the union had sought to resolve the matter by proposing 
an award amendment in the following terms. 

"Temporary employee means an employee other than a 
casual employee as defined above, who is engaged to work 
for four consecutive school terms or less. Any employee 
engaged for more than four consecutive school terms shall 
be deemed to be a permanent employee." 
[Applicant Exhibit Book p.28] 

The response of the Ministry of Education was said by Ms 
Ho to be consistent with the position it had adopted to her 
knowledge over a number of years—i.e. that it refused to make 
Aides who were employed under Commonwealth funds (which 
includes all Ethnic Aides) "permanent", but was prepared to 
look at "permanency" for persons employed continuously for 
a period of five years, although to her knowledge that policy 
had been inconsistently applied. The attitude of the Ministry 
of Education in this regard is expressed in a letter to the 
Applicant union dated 15 June 1992 which, formal parts 
omitted, is in the following terms. 

"Reference is made to the letter received from Ms R Ho, 
the Children's Services Organiser dated 9 January 1992 
in which it was proposed that the Teachers' Aides' Award 
No 4 of 1979 be amended to include definitions of a per- 
manent and temporary employee. 
I am aware that Ministry representatives have met with 
yourself and advised that the Ministry opposed the amend- 
ment being sought. The Ministry's position being that 
the proposed amendment fails to recognise the funding 
constraints under which the Ministry operates. 
It is acknowledged that the Ministry itself has used the 
terms "permanent" and "temporary" when describing the 
status of non-teaching employees. A more accurate way 
of determining the employment status would be based on 
whether the funding for the position comes from the Con- 
solidated Revenue Fund account. An employee appointed 
to a vacant authorised CRF position in an ongoing 
capacity would be entitled to be classified as the 



substantive occupier, or if using the other terminology, 
as a "permanent" employee. 
Employees occupying positions not funded by CRF are 
appointed on fixed term contracts (i.e. temporary). The 
Ministry utilizes this type of contract when replacing a 
substantive employee who has temporarily vacated his/ 

on approved leave; or when the Commonwealth Govern- 
ment awards a twelve month or three year funding grant 
to the Ministry for a specific purpose, as is the case when 
funds are made available to assist with the integration of 
children with disabilities into the normal school environ- 
ment. In both of these fixed term contracts, the Ministry 
is only able to offer employment for the specific period 
of time that funding has been granted. Whether a further 
period of employment will be offered to an employee af- 
ter the initial fixed term contract expires will be depend- 
ant upon whether another period of relief work becomes 
available, or the Ministry is successful in securing a fur- 
ther grant from the Commonwealth Government. 
The Ministry recognises that a number of Teachers' Aides' 
have been continuously engaged on fixed term contracts 
for a number of years. While the Ministry is unable to 
support the proposed amendment to the Award, the Min- 
istry is prepared to give permanency to any Teachers' 
Aide who has continuously been contracted for five or 
more years. This being consistent with the Public Serv- 
ice policy. 

The result of this investigation is that the Ministry is able 
to offer substantive status to seventy four employees cur- 
rently employed under fixed term contracts. This offer 
includes feed term employees who have continuously 
been contacted for five or more years. The Ministry is 
willing to extend this benefit of substantiye status to any 
employee in the future who satisfies this condition. 
In relation to the special projects which are financed by 
the Commonwealth Government on an annual basis, the 
Ministry will offer fixed term contracts for up to the full 
three years or the balance of the funding period, rather 
than the present situation of only offering twelve monthly 
contracts, in which the employee has no guarantee of 
employment beyond the initial contract. 
As indicated earlier, the Ministry is willing to accommo- 
date the Union to the extent that it is in the Ministry's 
power to do so. The above proposal on the temporary 
Teachers' Aides is in accordance with avenues available 
to the Ministry to address the situatidn." 
[Applicant Exhibit Book p.29] [my emphasis] 

The policy to confer "permanency" on Aides employed 
continuously for a period of five years was confirmed by the 
Chief Executive Officer of the Ministry of Education on 25 
June 1993 (Applicant Exhibit Book p.37). The need to review 
this policy was raised in an internal undated memo written by 
Ms Haig (Applicant Exhibit Book p. 17) but the policy does 
not appear to have changed as a result. No agreement was 
ever reached between the Ministry of Education and the 
Applicant union on the employment status of Aides and the 
issue remains in dispute. 

Despite the terminology used by the parties to describe the 
employment of Aides, the award which covers their 
employment makes no provision for either "temporary" 
appointments or for "feed term" appointments. Clause 10.— 
Contract of Service, of the Teachers' Aides' Award 1979 No. 
4 of 1979 provides that— 

(1) The contract of employment of every worker shall 

tice on either side. In the event of the employer or a 
worker not giving the required notice one week's 

(2) The provisions of subclause (1) of this clause shall 
not affect the right of the employer to dismiss a 
worker without notice for misconduct in which case 
wages shad be paid up to the time of dismissal. 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the employees 
skill, competence and training, including work which 
is incidental or peripheral to the employee's main 
tasks or functions. . 

[74 WAIG 1621 at 1622] [my emphasis] 
An Aide employed pursuant to the Teachers' Aides' Award 

1979 No. 4 of 1979 is employed on a weekly basis in 
accordance with its provisions and employment continues 
subject only to the termination provisions of Clause 10.— 
Contract of Service. There is nothing in the award which 
specifically recognises the constraints or special circumstances 
which exist in respect of positions covered by the award whose 
existence is dependent upon changing needs for ESL services 
and the extent of Commonwealth funding available by 
providing for either "temporary" or "fixed term" contracts. 
While the award does not of itself create the contract of 
employment it is "...an instrument that attaches itself to a 
contract of employment once it has been established and such 
contract of employment may contain whatever terms the parties 
to that contract wish to include therein, provided they are not 
inconsistent with the Award." (See 72 WAIG 402 at 404) It 
cannot be said therefore, as submitted by Mr Ayling, that Ms 
Ky Le was engaged on a 'feed term" contract which came to 
an end through the effluxion of time. To the extent that the 
Ministry of Education purported to do so its actions were 
contrary to the provisions of S.114 of the Industrial Relations 
Act 1979, as amended, which provides as follows— 

"(1) Subject to this Act, a person shall not be freed or 
discharged from any liability or penalty or from the 
obligation of any award, industrial agreement or or- 
der of the Commission by reason of any contract 
made or entered into by him or on his behalf, and 
every contract, in so far as it purports to annul or 
vary such award, industrial agreement or order of 
the Commission, shall, to that extent, be null and 
void without prejudice to the other provisions of the 
contract which shall be deemed to be severable from 
any provisions hereby annulled. 

(2) Each employee shall be entitled to be paid by his 
employer in accordance with any award, industrial 
agreement or order of the Commission binding on 
his employer and applicable to him and to the work 
performed, notwithstanding any contract or pre- 
tended contract to the contrary, and the employee 
may recover as wages the amount to which he is 
hereby declared entitled in any court of competent 
jurisdiction, but every action for the recovery of any 
such amount shall be commenced within 6 years from 
the time when the cause of action arose, and the 
employee is not entitled to recovery of wages under 
this subsection and otherwise, in respect of the same 
period. 

(3) This section has effect subject to section 7E." 
As to the fairness of the Ministry of Education's actions, 

both Ms Ky Le and the Applicant union were well aware, 
despite the deficiencies in the Ministry of Education's paper 
work, that MsKyLe's continued employment would be subject 
to review at the end of each school year. The union also, if not 
Ms Ky Le, was aware that that situation would not alter until 
Ms Ky Le had completed five consecutive years of service 
which she had not by virtue of the fact that she had commenced 
her employment in 1989 part way through the school year. On 
this basis the termination of Ms Ky Le cannot be said to Ire 
unfair. The lawfulness of the termination, however, is also a 
matter to be taken into account in assessing fairness. In the 
Federated Miscellaneous Workers Union of Australia, WA 
Branch (Appellant) and Silver Chain Nursing Association 
(Respondent) the Full Bench of the Western Australian 
Industrial Relations Commission said. 

"True it is that an unlawful dismissal may still be fair 
because the ultimate question is the fairness or otherwise 
of the dismissal. However, in a jurisdiction where equity 



are what bind the Commission, the lawfulness or other- 
wise of the dismissal must be a weighty consideration 
and may, indeed, not be displaced as the sole weighty 
consideration." 
[74 WAIG 558 at 567] 

In the matter now before the Commission it is said by Ms 
Mayman that the dismissal was unlawful because 

1. proper notice was not given in accordance with the 
requirements of Clause 10.—Contract of Service, of 
the Teachers' Aides' Award 1979 No. 4 of 1979; 

2. the notice that was given was given while Ms Ky Le 
was on annual leave; and 

3. there was a failure to comply with the provisions of 
Clause 20.—Introduction of Change, of the Miscel- 
laneous Government Conditions and Allowances 
Award No. A4 of 1992 and the provisions of the 
Western Australian Government Employees Rede- 
ployment, Retraining and Redundancy General Or- 
der. 

As to the first point I am satisfied that the letter to Ms Ky Le 
dated 5 January 1994 (Applicant Exhibit Book p.9) and the 
discussion which followed constitutes adequate notice for the 
purposes of subclause (1) of Clause 10.—Contract of Service, 
of the Teachers' Aides' Award 1979 No. 4 of 1979. It is a fact 
that the letter refers to the appointment ceasing on 21 December 
1993 but the position is that while Aides work only during 
school terms, payment is averaged so that it can be received 
over 52 weeks. While there seems to be some inconsistency 
in how payment is made to Aides at the end of the school year, 
the evidence reveals that Ms Ky Le was engaged and paid 
each fortnight up until 27 January 1994. To the extent that the 
reference to the date of 21 December 1993 constituted an error, 
it is not an error that in my view would render the notice invalid. 

As to the second point which concerns the assertion that 
notice was given while Ms Ky Le was on annual leave, I do 
not see how that can be said to be the case. The award does 
not provide for annual leave and according to the explanation 
given by Ms Mayman, annual leave is incorporated in the wage 
rate under the award. The explanation given by Ms Mayman 
is that the wage paid to Aides subject to the Teachers' Aides' 
Award 1979 No. 4 of 1979 is calculated on the basis that there 
is payment for forty one weeks work, four weeks annual leave 
and three weeks Ml pay during school vacations. There is no 
payment for the remaining four weeks. The amount so 
calculated is averaged over a 52 week period so that payment 
is received not only during the school terms but also during 
the vacation periods. Nowhere is annual leave expressed in 
terms that can be related to a particular period. Notices 
provided to Aides through the Principal of their school do 
include the advice that "employees required to clear annual 
leave during the Christmas vacation, but who have not 
completed twelve months continuous service, are not eligible 
for the Ml leave navment" ("See for examnle Armlicant Exhibit 
Book p.l). This advice appears to be in direct conflict with 
the award and the explanation given by Ms Mayman as to 
how the rates of pay for Aides are calculated. In any event if it 
is at all relevant and it may be so because of the Minimum 
Conditions of Employment Act 1993, which came into effect 
on 1 December 1993, it indicates only that annual leave is not 
always taken during Christmas vacation but may I® required 
to be taken during that period. Taking all factors into account 
it cannot in my view be categorically said that the notice given 
on 5 January 1994 was given while Ms Ky Le was on annual 
leave. 

As to the third point concerning the alleged failure to comply 
with Clause 20.—Introduction of Change, of the Miscellaneous 
Government Conditions and Allowances Award No. A4 of 
1992, and the Western Australian Government Employees 
Redeployment, Retraining and Redundancy General Order, 
the position as I apprehend it is as follows. 

The Teachers' Aides' Award 1979 No. 4 of 1979 by virtue 
of Clause 13.—Conditions and Allowances, provides that "the 
provisions of the Miscellaneous Government Conditions and 
Allowances Award No. A4 of 1992 shall apply mutatis 

Miscellaneous Government Conditions and Allowances Award 
No. A4 of 1992 provides that— 

"(a) Where an employer has made a definite decision to 
introduce major changes in production, programme, 
organisation, structure or technology that are likely 
to have significant effects on employees, the em- 
ployer shall notify the employees who may be af- 
fected by the proposed changes and the Union. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation 
or size of the employer's workforce or in the skills 
required; the elimination or diminution of job op- 
portunities, promotion opportunities or job tenure; 
the alteration of hours of work; the need for retrain- 
ing or transfer of employees to other work or loca- 
tions and restructuring of jobs. Provided that where 
the award make provision for alteration of any of 
the matters referred to herein an alteration shall be 
deemed not to have significant effect." 

[supra at 1504] 
Ms Ky Le's termination did not arise out of any major change 

"in production, programme, organisation, structure or 
technology that are likely to have significant effects on 
employees". To the extent that the ESL program may be a 
program of the sort described in subclause (l)(a) above, it 
was not subject to any change and Ms Ky Le's termination 
resulted from normal variations in priorities that occur within 
that program. In my view there is no substance in the Applicant 
union's submission on the question of an alleged breach of 
Clause 20.—Introduction of Change, of the Miscellaneous 
Government Conditions and Allowances Award No. A4 of 
1992. 

This leaves only the question of whether the General Order 
applied to Ms Ky Le and if so whether the failure by the 
Ministry of Education to deal with her in accordance with its 
terms renders the termination unlawful and as a consequence 
unfair in terms expressed in the Federated Miscellaneous 
Workers Union of Australia, WA Branch (Appellant) and Silver 
Chain Nursing Association (Respondent) (supra). 

The General Order applied at the relevant time by virtue of 
Clause 1.—Scope, to all employees employed by the 
Government of Western Australia in the public sector as 
defined in Clause 2.—Definitions, under awards of the Western 
Australian Industrial Relations Commission listed in Schedule 
B to the Order, with the exception of employees listed in 
Schedule A to the Order. 

Schedule B of the General Order lists the Teachers' Aides' 
Award 1979 No. 4 of 1979 as an award to which the General 
Order applies. 

The issue of who is the employer of Aides employed under 
the Teachers' Aides' Award 1979 No. 4 of 1979 was not 
addressed in proceedings before the Commission. At the 
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by the parties subsequent to the hearing and the Commission 
was advised in writing of their agreed position on the matter 
in the following terms. 

"Further to your telephone enquiry with respect to the 
status of Ky Lee's (sic) employment, a matter currently 
before you for decision, I advise the issue has been dis- 
cussed with Andrew Hastie of the Ministry of Education. 
Both the applicant and respondent are in agreement on 
this question. Neither party considers it necessary for fur- 
ther submissions on this matter. 
That is, Ky Lee (sic) was emplbyed pursuant to the 
Teacher Aid Award, 1979 by the sole named respondent, 
the Minister for Education. In 1995, the status of em- 
ployment remains unchanged and the employing author- 
ity remains the Minister for Education. That authority is 
drawn from relevant statute and the award as previously 
specified. 
I trust this resolves the matter in question." 
[letter dated 6 July 1995] 
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Schedule A identifies employees to whom the General Order 
does not apply in the following way. 

"(1) Employees retired on grounds of ill health; or 
(2) Employees whose employment is terminated as a 

consequence of poor performance or misconduct on 
the part of the employee; or 

(3) An employee where an agreement has been reached 
between the employee, employer and relevant union 
that the employee is only engaged for a defined pe- 
riod under a fixed term contract at the conclusion of 
which their employment shall cease; or 

(4) Casual or seasonal employees—a "seasonal em- 
ployee" means an employee who is hired to work 
for limited periods during a season." 

[supra at 218] 
At the relevant time the employer of Aides, including Ethnic 

Aides, was the Minister of Education acting it would seem 
pursuant to Section 7(2) of the Education Act. On the evidence 
it is clear that there was no agreement between the Minister, 
the union and the employee of the sort referred to in Clause 
(3) of Schedule A to the General Order which would establish 
that Ms Ky Le was an employee to whom the General Order 
did not apply, despite the fact that her contract of employment 
provided her with no guarantee of employment beyond the 12 
month period related to each school year for which she was 
allocated a position as an Ethnic Aide. It is also clear on the 
evidence that the job performed by Ms Ky Le ceased to exist 
(See evidence of Ms Haig—transcript p.72/73). In my view 
Ms Ky Le's circumstances therefore fall within the definition 
of redundancy under Clause 2.—^Definitions, of the General 
Order which provides that redundancy means "a situation when 
a job performed by an employee ceases to exist or becomes 
surplus to requirements" (supra at 216) and she should have 
been dealt with in accordance with its terms. Indeed it is the 
evidence of Ms Ho that while the Ministry of Education had 
been inconsistent with the Application of the General Order 
in respect of Aides it had on occasions applied its terms to 
employees in similar circumstances to Ms Ky Le. Ms Haig 
also gave evidence that it was her understanding that Aides 
with in excess of 5 years service were eligible for severence 
payments if they were made redundant or they could opt for 
12 months leave without pay while a position was sought for 
them or they could go on a redeployment list. 

In view of the above I conclude that the failure of the Ministry 
of Education to apply the provisions of the General Order to 
Ms Ky Le requires a finding that her termination was unfair in 
the sense referred to by the Full Bench in the Federated 
Miscellaneous Workers Union of Australia, WA Branch 
(Appellant) and Silver Chain Nursing Association 
(Respondent) (Supra). While the logic of such a conclusion 
in relation to an employee in Ms Ky Le's circumstances where 
the position to which she was appointed was a year to year 
proposition dependent upon the number and needs of students 
in particular categories and the uncertain availability of 
Commonwealth funding might be questioned, I see no 
alternative because of the failure of the Respondent employer 
to address deficiencies under the Teachers' Aides' Award 1979 
No 4 of 1979 and the onus under the General Order to reach 
agreement with the employee and the union that Ms Ky Le 
(and indeed others in similar circumstances) should be 
identified as an exempt category. This is despite the fact that 
the Respondent employer had been in dispute for some years 
with the Applicant union about the status of Aides. The 
Ministry of Education failed to take steps to resolve that dispute 
other than by developing unilateral policies which were 
inconsistent with the Teachers' Aides' Award 1979 No. 4 of 
1979, the General Order and the Industrial Relations Act 1979, 
and which were apparently inconsistently applied. 

Because of the unusual circumstances of this case I do not 
propose at this time to determine what remedy should apply 
and direct instead that the parties confer in the first instance 
as to die appropriate form of Order to issue. The Commission 
is available to assist the parties in conference if necessary. 

Appearances; Ms S. Mayman appeared on behalf of the 
Applicant. 

Mr J. Ayling appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and 

Miscellaneous Workers' Union, Miscellaneous Workers' 
Division, Western Australian Branch. 

and 
Minister for Education. 

(No. CR 14 of 1994) 
COMMISSIONER R.N. GEORGE. 

27 September 1995. 
Order. 

WHEREAS a decision issued on 12 July 1995, finding that 
Ms KyLe had been unfairly terminated; and 

WHEREAS the parties were directed to confer on the 
appropriate remedy to apply and an Order to issue to 
accompany the decision; and 

WHEREAS the Commission was notified on 12 September 
1995 that a settlement private to the parties had been reached 
in full and final settlement of the matter; and 

WHEREAS in the light of the settlement reached the parties 
agreed that the Application before the Commission should be 
disposed by an Order that it be dismissed. 

NOW THEREFORE, having heard Ms S. Mayman on behalf 
of the Applicant and Mr J. Ayling on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders— 

THAT the Application be and is hereby dismissed. 
(Sgd.) R. N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of WA (Inc) 
and 

Hon Minister for Education. 
No. CR 166 of 1995. 

COMMISSIONER A.R. BEECH. 
10 October 1995. 

Reasons for Decision. 
BY this application the union alleges that the transfer of Mrs 
Judith Jenkins from the TAFE External Studies College to the 
CY O'Connor College at North am is harsh and unjust and 
seeks an order from the Commission that she be reassigned to 
a college within the Perth metropolitan area. 

It is accepted that the Department has the right to transfer 
Mrs Jenkins. However, that transfer may still be held to be 
unfair. The situation is analogous v/ith the employer's legal 
right to dismiss an employee. The provisions of the. Industrial 
Relations Act 1979 mean that the issue which is brought be- 
fore the Commission is not whether the legal right exists, but 
rather whether it has been exercised so harshly or oppressively 
towards the employee that it amounts to an abuse of that right 
(re Undercliffe Nursing Home (1985) 65 WAIG 385). Thus 
the issue to be determined is whether the transfer of Mrs Jenkins 
is so harsh or oppressive towards her that the right to transfer 
her has been abused. 

The essential facts of this matter are as follows. 
Mrs Jenkins is a lecturer employed by the respondent. She 

has been so for four and one half years. At the time these 
events occurred Mrs Jenkins was temporary but following the 
decision of the Government School Teachers Tribunal in No- 
vember 1994 (74 WAIG 3153) she was appointed permanent 
with effect from the 1st January 1993. Mrs Jenkins has a de- 
gree in environmental science and biology, an honours degree 
in agricultural microbiology and a Diploma of Education. Mrs 



Jenkins' conditions of employment include a provision that 
she may be transferred to any appropriate position in any part 
of the state on the lecturing staff of the Western Australian 
Department of Training. By virtue of s.7(3) of the Education 
Act 1928 the Minister, or the person to whom the Minister 
delegates this function, may transfer any teacher of the De- 
partment. 

The Department is undergoing a restructure. One result of 
Stage 1 of this restructure is that an area of agricultural stud- 
ies has teen devolved from the TAPE External Studies Col- 
lege to the CY O'Connor CoEege at Northam. An information 
package concerning this was distributed to lecturers in Octo- 
ber. Included was notification of a grievance procedure which 
expired on the 25th October 1994. Mrs Jenkins states that she 
was unaware of this until after the closing date and thus was 
unable to lodge a grievance. However I have not found this to 
be significant. This is because Mrs Jenkins received a formal 
notification on the 25th November 1994 of her transfer from 
TAPE External Studies Campus to the CY O'Connor CoEege 
of TAPE to take effect from the 1st January 1995. In my ob- 
servation, the receipt by her of that notification would give 
her cause to object if she wished to even if she had been una- 
ware of the earlier opportunity to lodge a grievance. And if 
she had then protested the Department would have been 
obliged to consider it According to page 5 of the Public Sec- 
tor Management Staff Information Package (part of document 
2K of exhibit 1) employees must lodge a grievance within 
seven days of the formal notification of their transfer. She did 
not lodge a grievance upon receiving that notification. In fact, 
Mrs Jenkins did not lodge a grievance until the 6th April 1995. 
The failure to lodge the grievance that was open to her and the 
length of time until the grievance was lodged does mean that 
it is more difficult for her now to show the unfairness of the 
decision to transfer her. Even if Mrs Jenkins was unaware of 
the seven day period aEowed by the Department foEowing 
the formal notification to transfer, I cannot accept that Mrs 
Jenkins would not have taken steps to formaEy respond to the 
Department if she considered the transfer of itself unfair. 

Mrs Jenkins' evidence is that she understood that although 
she was to be transferred there was an agreement that she could 
work substantiaEy from home. On two occasions from the 
end of October 1994 she had discussed working at the CY 
O'Connor CoEege in Northam with Mr Locke who was, at 
that stage, Acting Director of the TAPE External Studies Col- 
lege. Mr Locke gave evidence during these proceedings. I am 
satisfied that Mrs Jenkins did raise with Mr Locke some con- 
cerns that she had regarding working at Northam fuE time. 
She raised with him issues concerning a medical condition 
which would be aggravated by constant commuting from Perth 
to Northam and which required frequent treatment in the met- 
ropoEtan area; the age of her vehicle and her estimation that it 
was not suitable for the extent of commuting involved; that 
she has an elderly parent for whom she has responsibEity and 
the financial impEcations of moving to Northam. Mr Locke 
raised the issue of telecommuting which, in tins instance, would 
involve a lecturer being able to work at home with the aid of 
computer, modem and television monitor connected to the C Y 
O'Connor CoEege in such a way that the lecturer might only 
need to travel to Northam once a fortnight, or perhaps once 
per week. However, wltile the issue was discussed I find that 
it was not confirmed as Mrs Jenkins would have me believe. I 
accept Mr Locke's evidence that whEst the concept was dis- 
cussed he had no authority to implement such a system of 
work at the CY O'Connor CoEege because it was not an area 
within his responsibEity. Rather, such a system of work would 
need to be approved by the Principal of that CoEege because 
Mrs Jenkins would be on the staff of that CoEege. I am re- 
inforced in this conclusion by the evidence of Mr Heaton. Mr 

the TAPE External Studies CoEege and was to transfer to the 
CY O'Connor CoEege at Northam. He attended the same 
meetings with Mr Locke as did Mrs Jenkins. He had a simEar 
interest, though perhaps not for the same reasons as did Mrs 
Jenkins, in the telecommuting option. His evidence v/as not 
attacked in cross-examination. His evidence is that he too 
would have been interested in the telecommuting option. Con- 
trary to Mrs Jenkins' evidence, Mr Heaton is firm that 
telecommuting was discussed but only on the basis that, if it 
was to be implemented, it would be done by the CY O'Connor 

CoEege. He confirms that he and Mrs Jenkins were shown 
computer equipment but it was only on the understanding that 
it was equipment which could be used for telecommuting and 
it was not part of an offer of telecommuting. He is quite clear 
that if telecommuting was to be offered it could only have 
been after the 1st January 1995 and by the CY O'Connor 
CoEege. It could not have been offered before the 1st January 
1995. OveraE, I accept the evidence of Mr Locke and Mr 
Heaton and prefer it over the evidence of Mrs Jenkins. I am 
therefore satisfied that there was no concluded arrangement 
of telecommuting as evidenced by Mrs Jenkins. I therefore 
find that if indeed Mrs Jenkins believed that telecommuting 
between Perth and Northam had been arranged, or that she 
accepted the transfer to CY O'Connor CoEege on the under- 
standing that it involved telecommuting, she was mistaken. 

It is significant for these proceedings that in addition to the 
formal notification of her transfer, Mrs JenMns was offered a 
contract lecturer position at the CY O'Connor College in 
Northam to commence on the 2nd Febmary 1995. Mrs Jenkins 
accepted this offer on the 28th December 1994 (document 2J 
in exhibit 1). Whilst this offer was made to address the situa- 
tion of Mrs Jenkins' temporary status pending the outcome of 
an appeal against the decision of the Government School 
Teachers Tribunal referred to earEer, and now has been over- 
taken by the dismissal of that appeal (Hon Minister for Edu- 
cation v. SSTU, IAC 3 of 1995, 8/9/95 unreported), the point 
is that Mrs Jenkins did accept an offer to work at the CY 
O'Connor College in Northam. Furthermore, on Mrs Jenkins' 
own evidence this was subsequent to a conversation she had 
with the Principal of CY O'Connor College. 

The Principal of CY O'Connor College is Mr Bonney. He 
too gave evidence in these proceedings. Both Mrs Jenkins 
and Mr Bonney confirm that a discussion took place between 
them in the second week of December in which Mrs Jenkins _ 
raised with Mr Bonney the discussions she had had with Mr 
Locke and put to Mr Bonney the option of telecommuting. 
Mr Bonney indicated that telecommuting was not an option, 
although it could be included in a discussion of options which 
might subsequently occur. He indicated he was not happy with 
staff not working at the college and he required the attend- 
ance of Mrs Jenkins at the coEege in Northam five days per 
week. Mrs Jenkins states that subsequent to this conversation 
the option of telecommuting was confirmed by Mr Locke but 
Mr Locke denies this and I accept his evidence. I therefore 
find that Mrs Jenkins could have been in no doubt at that time 
and from that time forward that her telecommuting from home 
had not been agreed to by the CY O'Connor College but, nev- 
ertheless, Mrs Jenkins did accept the offer of a contract posi- 
tion at the CoEege on the 28th December. 

Mrs Jenkins became a member of the CY O'Connor Col- 
lege staff on the 1st January 1995. However Mrs Jenkins did 
not attend the CoEege at the commencement of the year. She 
in fact returned to the TAPE External Studies College on the 
9th January. Mr Bonney contacted her on the 17th January to 
ask her intentions and he required her to attend at Northam. 
Mrs Jenkins did not and chose to pursue in correspondence 
her understanding that the telecommuting option had been 
agreed to. She wrote to the Department on the 22nd January 
1995 stating that "this change in working arrangements" oc- 
curred at a late stage and asking for that reason for a transfer 
to a metropoEtan coEege so that she could continue her work 
and also cany out the programme of treatment associated with 
her medical condition. It does not appear that there was a for- 
mal answer to this letter but the correspondence indicates that 
there was a discussion between Mrs Jenkins and the Depart- 
ment. She again wrote on the 28th January 1995 seeking a 
resolution of the issue. Mr Bonney wrote to her on the 24th 
January expecting her to recommence her duties on the 2nd 

outlining her concerns and stating that she is not in a position 
to relocate to the CoEege or to travel the distances required 
(exhibit A4). The appEcant union similarly took the issue up 
with the Department on the 14th February 1995. Mrs Jenkins' 
health broke down and she was referred for medical treatment 
(exhibit A23). On the 6th April Mrs Jenkins lodged a formal 

Mrs Jenkins' grievance was not handled professionally. I 
think the faEure of Etepartment to do so has added to Mrs 
Jenkins' perception of unfairness. It appears that Mrs Jenkins' 



grievance was never officially responded to, apart from an 
acknowledgment, notwithstanding two further letters from her 
on the 12th May and the 20th June 1995. The Department 
says that verbal responses to the issue were given to the union 
but this does not excuse the lack of any reply to her letters. 
Whether the Department intended to deal with her grievance 
on its merits or whether it regarded the grievance as invalid 
because it was lodged far too late it had an obligation to tell 
her of its view. Indeed, it was only in response to a request 
from the Commission as a result of the conference held in this 
matter in July 1995 that the Department investigated whether 
there were any alternatives to her transfer. The Department 
submits that Mrs Jenkins' grievance has now been properly 
dealt with and its investigations, the outcome of which was 
put in a letter to Mrs Jenkins on the 30th August 1995 (ex- 
hibit A16) shows that the Department is unable to find any 
alternative employment suitable for Mrs JenMns. The Depart- 
ment confirms that she should attend at the CY O'Connor 
College. Although Mrs Jenkins was critical of the outcome of 
the investigation it is not clear whether the criticism has any 
validity and the Commission has nothing before it which shows 
the outcome of the investigation to be inaccurate. To the ex- 
tent that the Commission is being asked "to create a new posi- 
tion for Mrs Jenkins" it is questionable whether it is the 
function of the Commission to create vacant positions within 
the Department in a matter such as this. The function of the 
Commission is to decide whether the transfer of Mrs Jenkins 
is fair or unfair. 

Die Department argues that in the circumstances the trans- 
fer is not unfair. In this case the field of study previously based 
in the metropolitan area at the TAPE External Studies College 
has been moved to the CY O'Connor College. The Depart- 
ment points to the need to transfer teachers in cases where 
there are insufficient teachers to fill vacancies in the country. 
It is only by such transfers that country locations are provided 
with the level of education determined by the Department to 
be appropriate. In my view those reasons for requiring a teacher 
to transfer are sound. Mrs JenMns accepted employment on 
that understanding. It is difficult to see how the transfer of 
Mrs JenMns could be seen as harsh or oppressive in a sense 
which would warrant the intervention of the Commission. 
There is nothing in the evidence to show that the selection of 
Mrs Jenkins is of itself unfair. Unlike the case where the transfer 
of a teacher was held to be unfair because it was done for 
ulterior motives (SSTU v. Minister for Education (1994) 74 
WAIG 2027), there is no evidence that Mrs Jenkins is being 
transferred for a reason other than the devolution of the field 
of study in which she has expertise to the CY O'Connor Col- 
lege at Northam. Further, from the point of view of the De- 
partment, not only did Mrs Jenkins not object to her formal 
notification of transfer in November she also accepted in De- 
cember the offer of a contract position at that College. 

Mrs Jenkins also raises her "ongoing requirement for physio- 
and hydro-therapy" of her spine following three whiplash inju- 
ries and the need for regular checkups with a cancer specialist 
(Exhibits A7, A18 and A23). In this regard the Commission notes 
that there is a workers compensation claim which is currently 
being dealt with but it is not clear to what extent that matter 
concerns these issues. Mrs Jenkins also has a parent who relies 
on her occasional assistance. She says that she does not have a 
suitable vehicle which could be relied upon for regular commut- 
ing to Northam. She also raises academic and research issues 
relevant to the metropolitan area. These are seen by her as rea- 
sons why her transfer to Northam is unfair. While the Commis- 
sion does not wish to make light of these issues in the sense of 
their importance to Mrs Jenkins they are not the determinative 
issues here. They are only one consideration and must be bal- 
anced against the requirement of the Department to provide a 
stale-wide education system and Mrs JenMns' acceptance of her 
employment on that basis. The personal interests that Mrs Jenkins 
raise do not in these circumstances outweigh that requirement. 
The medical evidence in support of Mrs Jenkins remaining in 
the metropolitan area may give reason why Mrs JenMns should 
be favourably considered for a transfer back to the metropolitan 
area when there is a vacancy. However on a consideration of all 
the circumstances the union has not been able to show that the 
decision to transfer Mrs JenMns to tire CY O'Connor College 
was harsh or oppressive. The application will titerefore be dis- 
missed. 

Order accordingly. 
Appearances: Mr N. Bell and with him Mr T. Lovett on 

behaff of the applicant. 
Ms N. Hartz and with her Mr E. Barlow on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELADONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of WA (Inc) 

and 
Hon Minister for Education. 

No. CR 166 of 1995. 
COMMISSIONER A.R. BEECH. 

10 October 1995. 
Order. 

HAVING heard Mr N. Bell and with him Mr T. Lovett on 
behalf of the applicant and Ms N. Hartz and with her Mr E. 
Barlow on behalf of the respondent the Commission, pursu- 
ant to the pov/ers conferred on it under the Industrial Rela- 
tions Act, 1979 hereby orders— 

THAT the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELADONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Robert Courtland 

and 
Oaklea Pty Ltd. 

No. 871 of 1995. 
COMMISSIONER P. E. SCOTT. 

6 September 1995. 
Order. 

WHEREAS an application has been made by Mr P R Courtland 
for the discovery of documents in Matter Number 501 of 1995 
in accordance with section 27(1 )(o) of the Industrial Rela- 
tions Act, 1979; and 

WHEREAS Oaklea Pty Ltd made available to the Appli- 
cant those documents upon being served with the application 
for discovery; and 

WHEREAS the Applicant subsequently sought leave to dis- 
continue with the application; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be and is discontinued. 
(Sgd.) P. E. SCOTT, 

[L.S] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Firefighters Union of Western Australia 

and 
Western Australian Fire Brigades Board. 

No. 946 of 1995. 
COMMISSIONER P. E. SCOTT. 

23 August 1995. 
Order. 

WHEREAS an application has been made by the United Fire- 
fighters Union of Western Australia in accordance with the 
Industrial Relations Act, 1979; 

NOW THEREFORE, the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
and by consent hereby orders— 

THAT the time for filing and service of answers to the 
matters raised in Application No. 945 of 1995 shall be 
shortened to 10 days from the date of service, being Fri- 
day, 25 August 1995 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minister for Education 

and 
State School Teachers Union of WA (Inc.). 

No. 1032 of 1995. 
COMMISSIONER A.R. BEECH. 

21 September 1995. 
Reasons for Decision. 

B ■iiSmmiJuilivl Kvf WglSK* BMiTH 
made application to delete from the Teachers (Public Sector 
Primary and Secondary Education) Award Clause 38 Deduc- 
tion of Union Subscriptions. This matter is an application to 
reduce the time for filing answers in that application from 21 
days to 7 days. In support of the reduction in time the Minis- 
ter relies on the long running dispute with the union and the 
industrial action being taken. The Minister wishes to urgently 
withdraw from the agreement to deduct union subscriptions. 
In a later written submission the Minister stated that as the 
deduction of union subscriptions is no longer an industrial 
matter there is no reason why the Commission should not 
deal with the auolication to remove the provision expeditiously. 

raise "major issues of fact and law" including at least: 
• whether the deduction of union dues is no longer an 

industrial matter; 
° whether the Minister can simply withdraw from an 

agreement to collect union dues; 
• whether any withdrawal from an agreement can sub- 

sequently mean that the award can or should be 
amended for that reason. 

The union states that there may be other issues which it will 
need to consider and which may need to be included in the 
answers. 

The exercise of the Commission's power to enlarge or re- 

does not have a right to an abridgement or an extension of 
time. The applicant must mate out a case for the favourable 
exercise of the discretion. It is difficult to justify a reduction 
in the time for filing answers on the grounds cited in support 

action or was otherwise directed at the industrial action then 
there would be greater reason to abridge the time for filing 
answers. But the application relates to the industrial action 
only in an indirect way by the Minister withdrawing his con- 
sent to the deduction of union subscriptions as a consequence 
of or in response to the industrial action. The effect of the 
granting of the application on the continuing industrial action 
is speculative. It is not suggested that the application itself 
will directly cause the industrial action to cease. And if the 
Minister is able to withdraw his consent then he has been able 
to withdraw his consent at any stage of the dispute. That he 
has chosen this time to do so is a matter for him but it does not 
necessarily follow that the time for filing answers should be 
reduced. 

Similar conclusions can be reached in relation to the ground 
advanced in the later written submission. If I assume for the 
moment that the award needs to be varied "to ensure compli- 
ance with the Act" after the Industrial Legislation Amend- 
ment Act 1995 came into force then the Minister has been 
able since 9 May 1995 to apply to vary the award. In my view 
the written submission does not present a valid ground to now 
seek to do so "expeditiously" by reducing the time to file an- 
swers to the substantive application. In my view the issues 
referred to by the union are not without substance, although I 
pass no further comment than that upon them. I accept that 
the Minister wishes to act urgently to give effect to his deci- 
sion but the Commission is to consider whether justice as be- 
tween the parties is best served by granting or refusing the 
abridgement sought and this involves a consideration of all 
the factors (Hughes v. National Trustees [1978] VR 257) and 
not just the wishes of one party to an industrial dispute. For 
the reasons set out above I do not believe the grounds cited in 
support justify the reduction sought. Accordingly it is refused. 

Order accordingly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Minister for Education 
and 

State School Teachers Union of WA (Inc.). 
No. 1032 of 1995. 

COMMISSIONER A.R. BEECH. 
21 September 1995. 

Order. 
WHEREAS an application to reduce the time for filing a No- 
tice of Answer and Counterproposal in application No. 1031 
of 1995 was made to the Commission; 

parte in Chambers and has this day published its Reasons for 
Decision; 

NOW THEREFORE I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act 1979, hereby order— 

THAT the application be dismissed. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
IN THE MATTER of the Industrial Relations Act 1979 
Anthony King (Callkey Holdings trading as The Ship 

Resort) 
and 

Charlotte Ann Nicholls & Christine Watson. 
IN THE MATTER of an application for an extension of the 

time in which an answering statement to Application 
No. 972 of 1995 is to be filed in the Commission. 

No. 1079 of 1995. 
COMMISSIONER C.B. PARKS. 

3 October 1995. 
Order. 

WHEREAS on 21 September 1995 a Notice of Application, 
No. 1079 of 1995, was filed wherein the applicant seeks an 
order extending the time for the filing of an Answer to Appli- 
cation No.972 of 1995, made pursuant to section 29 (b)(i) & 
(ii) of the Industrial Relations Act, 1979; and 

HAVING caused an enquiry to be conducted and now being 
satisfied that Christine Watson consents to an extension of the 
time for the filing of the aforementioned Answer, as claimed, 
I the undersigned Commissioner, pursuant to the powers con- 
ferred on me under the Industrial Relations Act, 1979 do hereby 
order— 

(1) THAT any Answer and/or Counter Proposal in re- 
sponse to Application No. 972 of 1995, (lodged with 
the Commission on 23 August, 1995) which Callkey 
Holdings t/a The Ship Resort may wish to file with 
the Commission shall be so filed no later than 3 
October 1995; and 

(2) THAT Callkey Holdings t/a The Ship Resort shall 
serve a copy of this Order, and any Answer filed 
pursuant to (1) hereof, upon Christine Watson forth- 
with. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
EN THE MATTER of the Industrial Relations Act 1979 

Anthony King (Callkey Holdings trading as The 
Ship Resort) 

and 
Charlotte Ann Nicholls & Christine Watson. 

IN THE MATTER of an application for an extension of the 
time in which an answering statement to Application 

No. 973 of 1995 is to be filed in the Commission. 
No. 1079 of 1995. 

COMMISSIONER C.B. PARKS. 
3 October 1995. 

Order. 
WHEREAS on 21 September 1995 a Notice of Application, 
No. 1079 of 1995, was filed wherein the applicant seeks an 
order extending the time for the filing of an Answer to Appli- 
cation No.973 of 1995, made pursuant to section 29 (b)(i) & 
(ii) of the Industrial Relations Act, 1979; and 

HAVING caused an enquiry to be conducted and now being 
satisfied that Charlotte-Anne Nicholls consents to an exten- 
sion of the time for the filing of the aforementioned Answer, 
as claimed, I the undersigned Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 do hereby order— 

(1) THAT any Answer and/or Counter Proposal in re- 
sponse to Application No. 973 of 1995, (lodged with 

the Commission on 23 August, 1995) which Callkey 
Holdings t/a The Ship Resort may wish to file with 
the Commission shall be so filed no later than 3 
October 1995; and 

(2) THAT Callkey Holdings t/a The Ship Resort shall 
serve a copy of this Order, and any Answer filed 
pursuant to (1) hereof, upon Charlotte-Anne Nicholls 
forthwith. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

NOTICES— 

Appointments— 

THE INDUSTRIAL RELATIONS ACT 1979 
I, the undersigned, the HONOURABLE GEOFFREY 

ALEXANDER KENNEDY AO, Acting Chief Justice of West- 
em Australia, in exercise of the powers conferred upon me by 
s.85(3) of the Industrial Relations Act 1979, IX) HEREBY 
NOMINATE the HONOURABLE KEVIN HORACE 
PARKER AO, a Judge of the Supreme Court of Western Aus- 
tralia to be an Acting Ordinary Member of the Western Aus- 
tralian Industrial Appeal Court from 1 October to 31 October 
1995 or until the completion of the hearing and determination 
of any proceedings he may be participating in at the expira- 
tion of that period. 

As witness my hand this 27th day of September 1995. 
(Sgd.) 

SCHOOL TEACHERS 

TRIBUNAL— 
Matters dealt with— • 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union Of W.A. (Inc) 

and 
Hon Minster for Education. 

No. TC17 of 1994. 
COMMISSIONER A.R. BEECH. 

27 September 1995. 
Order. 

WHEREAS a conference was convened in the Commission; 
AND WHEREAS the conference was adjourned to enable 

the parties to continue their discussions; 
AND WHEREAS the parties agreed to advise the Commis- 

sion whether agreement was reached; 
AND WHEREAS the applicant subsequently advised the 

Commission in writing that agreement had been reached and 
requested that the application be discontinued; 

AND HAVING heard Mr N Bell on behalf of the Applicant 
and Mr R McLeod on behalf of the Respondent; 

NOW THEREFORE I, the undersigned, Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 




