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FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Maurice Bradbury 
(Appellant) 

and 
Jos Van Baren, John Dewick, Paul Gangemi and 

Ivan Hill, Management Agent, Proprietor of 
Great Western Real Estate 

(Respondents). 
No. 462 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER R H GIFFORD. 

24 October 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Commission at first instance, constituted by a single Com- 
missioner, whereby it dismissed an application brought by the 
appellant pursuant to s.29 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"), in which 
he claimed that he had been unfairly dismissed. The decision 
appealed against is dated 31 March 1995. 

There was also an application before us for leave to extend 
time within which to file and serve the appeal books, those 
appeal books having been filed and served out of time. 

It does not seem to have been in issue that Mr Maurice 
Bradbury, the appellant herein, was, as applicant, employed 
as a caretaker at a block of units. 

His application filed on 11 January 1995 named as the sole 
respondent "Mr Ivan Hill—Great Western Real Estate". The 
application alleged that Mr Bradbury had been dismissed un- 
fairly and that he had been accused of stealing and accused of 
misappropriation of corporate funds whilst employed as a care- 
taker. In paragraph 1 of the particulars of the claim, Mr 
Bradbury sought reinstatement. 

It should be noted that the respondent named at first in- 
stance was "Mr Ivan Hill—Great Western Real Estate, Suite 8 
113 Collins Rd, Willetton, WA 6155". The respondent filed a 

notice of answer and counter proposal on 18 January 1995 in 
which he denied that he had been the applicant's employer, 
and said rather that he had acted as manager of the strata com- 
pany which contracted the applicant, and denied the merit of 
the application. The notice of appeal, however, purports to 
name as respondents Mr Hill, and also Mr Jos Van Baren, Mr 
John Dewick and Mr Paul Gangemi. 

Mr Bradbury, at first instance, also sought full payment for 
the month of December 1994—$120.00, and one month in 
lieu of notice per the award—$120.00, being a total of $240.00. 

It was not in dispute that what is set out in the order of the 
Commission dated 31 March 1995 and its recitals reflected 
what occurred. 

On 7 February 1995, the Commission convened a confer- 
ence pursuant to s.32 of the Act for the purpose of concilia- 
tion, at which conference the respondent maintained his 
assertion that he had not been the employer of the applicant. 

It was suggested by the Commissioner, on what Mr Bradbury 
asserted to us from the bar table, that the matter might well be 
settled because of the difficulty involved in amending the ap- 
plication to substitute the real employer as a party, outside the 
time limit. That was a suggestion which, on Mr Bradbury's 
submission, he eventually agreed to. 

As a result, it is quite clear that on 7 February 1995 the 
parties agreed as follows— 

(1) That the respondent (whilst denying liability), but 
in order to resolve the matter offered to pay to the 
applicant the amount claimed in the applicant's De- 
cember 1994 invoice and to reimburse the applicant 
an amount of $25.00 relating to expenditure incurred 
by the applicant. 

(2) That he thereupon retracted any accusation of theft 
against the applicant. 

It is not denied by the appellant that on that same day he 
accepted that offer and advised that upon the receipt of the 
respondent's cheque for the amount agreed to be paid he would 
seek to discontinue the application. Indeed, he provided a 
notice of discontinuance of his application duly signed to the 
respondent. He did not, however, file the same. He was also 
handed a cheque for the agreed amount. 

Subsequently, as is clear from the order and from what was 
confirmed to us by or on behalf of the parties, at a further 
conference on 31 March 1995 the appellant agreed that he 
had been paid the amount agreed at conference on 7 February 
1995 and provided a signed notice of discontinuance dated 7 
February 1995. However, he sought that the matter proceed to 
hearing. 
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The Commission then, having drawn attention to the pow- 
ers under s.27 of the Act, heard submissions. The Commis- 
sion, having heard those submissions, dismissed the 
application under s.27 of the Act, having regard, it is clear, to 
the agreement which had been made, the performance of that 
agreement on the respondent's part, and the applicant's fail- 
ure to comply, notwithstanding that he had accepted payment 
from the respondent. The Commission concluded that it was 
not desirable in the public interest for "this issue" to be dealt 
with further by the Commission. 

This was a discretionary decision as that is described in 
Norbis v Norbis 65 ALR 12 and the Full Bench cannot, as a 
matter of law, interfere with the exercise of discretion of the 
Commission at first instance unless in terms of House v The 
King 119361 55 CLR 499 the Commission has erred in the 
exercise of its discretion. 

In this case, the subject matter of the application had been 
extinguished by the agreement reached which had been per- 
formed on its part by the respondent and partially performed 
by the delivery of a notice of discontinuance by the appellant. 
In fact, the application had been extinguished by a binding 
accord and satisfaction (seeNissho Iwai (Australia') Ltd v Oskar 
119841 WAR SBl. and it was not open to Mr Bradbury to seek 
to have the matter re-opened. It was open to the Commission 
to so find. Indeed, the respondent could have taken action to 
enforce the agreement. 

For that reason, the Commission, in the proper exercise of 
its discretion under s.37 of the Act, took into account the proper 
relevant considerations that the agreement had been reached 
and had been partially performed by Mr Bradbury and com- 
pletely performed by the giving of a retraction and the paying 
of a cheque by the respondent, and to find that in the public 
interest the application should not proceed further and it should 
be dismissed. Indeed, the application, insofar as it could be 
related to a cause of action, was extinguished. As a matter of 
law the matter could not proceed. 

Mr Bradbury has not established anything which would 
persuade me that the exercise of the discretion had miscarried 
as it was his responsibility to do. 

As a matter of equity, good conscience and the substantial 
merits of the case, it would have been quite unfair to allow a 
person (the appellant), having entered into an agreement and 
not performed it, to proceed with his application in breach of 
it. Indeed, it would have been open to the respondent to take 
action to prevent this at law: It is certainly not in the public 
interest, too, that the Commission should have proceeded to 
hear something which had been settled by agreement, even if, 
as a matter of law, the Commission could have heard the mat- 
ter, which it could not have. The Commission did not err in 
the exercise of its discretion or otherwise. 

The appeal is not made out, in my opinion, and I would 
dismiss it. 

There were two other matters raised upon this appeal with 
which it is necessary to deal. Firstly, there was an application 
by the appellant to extend time within which the appeal books 
might be filed and served. 

The question of extension of time has been dealt with by the 
Industrial Appeal Court in Rvan v Hazelbv and Lester t/a 
Carnarvon Waste Disposals 73 WAIG1752 (XACl. In that case, 

459 and cited with approval what McHugh J had said in that 
case. This was as follows— 

"The grant of an extension of time under this rule [O 60, 
r 6] is not automatic. The object of the rule is to ensure 
that those Rules which fix times for doing acts do not 
become instruments of injustice. The discretion to ex- 
tend time is given for the sole purpose of enabling the 
Court or Justice to do justice between the parties: see 
Hughes v. National Trustees Executors & Agency Co of 
Australasia Ltd [1978] VR 257 at 262. This means that 
the discretion can only be exercised in favour of an ap- 
plicant upon proof that strict compliance with the rules 
will work an injustice upon the applicant. In order to de- 
termine whether the rales will work an injustice, it is nec- 
essary to have regard to the history of the proceedings, 
the conduct of the parties, the nature of the litigation, and 
the consequences for the parties of the grant or refusal of 

the application for extension of time: see Avery v. No 2 
Public Service Appeal Board [1973] 2 NZLR 86 at 92; 
Jess v. Scott (1986) 12 FCR 187 at 194-195. When the 
application is for an extension of time in which to file an 
appeal, it is always necessary to consider the prospects 
of the applicant succeeding in the appeal: see Bums v. 
Grigg [1967] VR 871 at 872; Hughes, at 263-264; 
Mitchelson v. Mitchelson (1979) 24 ALR 522 at 524. It 
is also necessary to bear in mind in such an application 
that, upon the expiry of the time for appealing, the re- 
spondent has "a vested right to retain the judgment" un- 
less the application is granted: Vilenius v. Heinegar (1962) 
36 AUR 200 at 201. It follows that, before the applicant 
can succeed in this application, there must be material 
upon which I can be satisfied that to refuse the applica- 
tion would constitute an injustice. As the Judicial Com- 
mittee of the Privy Council pointed out in Ratnam v. 
Cumarasamy [1965] 1 WLR 8 at 12: "The rules of court 
must prima facie be obeyed, and in order to justify a court 
in extending the time during which some step in proce- 
dure requires to be taken there must be some material 
upon which the court can exercise its discretion'." 

Although this is not an application to extend time in which 
to file a notice of appeal, it is still necessary to apply the initial 
step in determining whether there would otherwise be an in- 
justice to the appellant if the application were not granted. 
That includes a consideration of the merit of the appeal. It is 
obvious that the appeal has no merit, and, accordingly, the 
application to extend time should, in my opinion, be dismissed. 

There was an application by the respondents for an order 
pursuant to s.27(l)(c) of the Act that the appellant pay the 
respondents' costs. No costs, of course, are to be payable for 
the services of any legal practitioner or agent. As I understood 
the application, it was an application that the appellant be or- 
dered to pay legal costs. Such an order is not competent under 
s.27 of the Act, and therefore no such order was made. In any 
event, having regard to all of the circumstances of this matter, 
it is not appropriate to order costs to be paid, even if it were 
possible to order that such be paid. 

COMMISSIONER BEECH: In this matter Mr Bradbury 
appeals against the decision of the Commission of die 31st 
March 1995 which dismissed his application pursuant to s.29 
of the Industrial Relations Act, 1979 alleging that he had been 
unfairly dismissed. That application had been listed before 
the Commission by way of a conference. At that conference 
the respondent offered to settle Mr Bradbury's claim on the 
basis of paying Mr Bradbury the wages he would have earned 
for the month of December 1994 together with a further $25.00 
and retracted an accusation of theft made against Mr Bradbury. 
Mr Bradbury eventually accepted that offer. Later that same 
day Mr Bradbury attended at the offices of the respondent and 
was paid the amounts agreed. Mr Bradbury then completed a 
Notice of Discontinuance of his unfair dismissal application 
and gave a copy of it to the respondent. However, Mr Bradbury 
subsequently did not file the Notice of Discontinuance in the 
Commission. He advised the Commission that he wished to 
proceed to hearing on the matter. The Commission convened 
a further conference of the parties and, after confirming that 
the agreement made had been implemented by the respond- 
ent, indicated her intention to issue an order discontinuing Mr 
Bradbury's claim as being no longer in the public interest. 

From that decision Mr Bradbury brings this appeal. As I 
understand his appeal he believes that the Commissioner at 
first instance erred because he wished to have the retraction 
of the accusation in writing and also he wished to keep the 
proceedings open until certain matters to do with his employ- 
ment contract which are being dealt with, apparently, by the 
Department of Productivity and Labour Relations are com- 
pleted. However, these are not valid reasons for demonstrat- 
ing that the Commission at first instance erred. 

The terms of the respondent's offer made at the first confer- 
ence were simple: to pay a certain sum of money and to retract 
the allegation of theft. Although Mr Bradbury was initially 
relu.ctant to accept the offer he subsequently did do so. The 
respondent then retracted the allegation of theft. It was done 
orally. Mr Bradbury then attended the office of the respond- 
ent subsequently and received the agreed payfhent. No men- 
tion of a preference to have the retraction in writing was 
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mentioned. I assume from the fact that Mr Bradbury com- 
pleted a Notice of Discontinuance that at that stage Mr 
Bradbury himself recognised that the terms of the agreement 
had been fully implemented. If it were otherwise then Mr 
Bradbury would not have completed the Notice of Discon- 
tinuance. It may be that, subsequent to the implementation of 
the agreement and the signing of the Notice of Discontinu- 
ance, Mr Bradbury has, for reasons known to himself, wanted 
to change the terms of the agreement he entered into. How- 
ever it is unfair for a party in the Commission to reach an 
agreement to settle a matter, have the agreement implemented 
by the other party, and then not honour his or her part of the 
agreement. It must be remembered that where an industrial 
matter has been referred to the Commission the Commission 
shall, unless it is satisfied that the resolution of the matter 
would not be assisted by so doing, endeavour to resolve the 
matter by conciliation and in doing so shall do all things as 
appear to it to be right and proper to assist the parties to reach 
an agreement on terms for the resolution of the matter (s.32). 
This the Commission did and an agreement was concluded 
between the parties. The agreement having been implemented, 
as the Commission observed in the preamble to the order which 
issued, there are sound reasons in public policy for not allow- 
ing one party to an agreement to withdraw from that agree- 
ment in die absence of good reason. And Mr Bradbury did not 
show that there was good reason. 

That is not to say that merely because an oral agreement on 
terms to settle a matter is reached between parties that the 
Commission will always require its observance irrespective 
of the circumstances. In a jurisdiction such as this where par- 
ties are frequently unrepresented the Commission should en- 
sure that agreements are properly understood and freely entered 
into. It should act to ensure that one party does not take undue 
advantage over another to secure a mere tactical victory at a 
conference. But there is no suggestion here that the agree- 
ment entered into was anything other than appropriate. In- 
deed one could be excused for observing that the terms of 
agreement reached between these parties is more usual than 
not. 

I see no reason why Mr Bradbury could not subsequently 
request the respondent to confirm in writing the retraction of 
the accusation of theft which was made during the conference 
proceedings. An allegation of theft is a serious matter and if 
the allegation is retracted it is not, in my view, unreasonable 
to request the confirmation of that in writing. But that does 
not in fairness permit Mr Bradbury to not implement his part 
of the agreement. The agreement reached between the parties 
had been implemented by the respondent and on that basis Mr 
Bradbury's claim was settled. The Commission quite correctly, 
in my respectful opinion, reached the conclusion that it was 
not in the public interest in the circumstances to permit Mr 
Bradbury to take his claim to hearing. 

For the above reasons I dismiss the appeal. 

COMMISSIONER GIFFORD: I have read the Reasons for 
Decision in draft form of His Honour the President, and agree 
with them. I have nothing further to add. 

THE PRESIDENT: For those reasons, the appeal is dis- 
missed. 

Appearances: Mr M Bradbury on his own behalf as appel- 
lant. 

Mr M B Bennett (of Counsel), by leave, on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Maurice Bradbury 
(Appellant) 

and 
Jos Van Baren, John Dewick, Paul Gangemi, Mr Ivan Hill, 

Management Agent, Proprietor of Great Western 
Real Estate 

(Respondents). 
No. 462 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER R H GIFFORD. 

6 October 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 4th day of October 1995, and having heard Mr M 
Bradbury on his own behalf as appellant and Mr M B Bennett 
(of Counsel) by leave on behalf of the respondents, and the 
Full Bench having determined that its reasons for the decision 
will issue at a future date, it is this day, the 6th day of October 
1995, ordered as follows— 

(1) THAT the application herein to extend time to lodge 
appeal books be and is hereby dismissed. 

(2) THAT appeal No 462 of 1995 be and is hereby dis- 
missed. 

(3) THAT the application by the respondents herein for 
costs be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch, The Australian Electrical, Electronics, 
Foundry and Engineering Union Western Australian Branch 

and the Australian Railways Union of Workers, West 
Australian Branch. 

(Appellants) 
and 

Western Australian Government Railways Commission. 
(Respondent) 

No. 941 of 1995. 
BEFORE THE FULL BENCH. 

30 October 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER R H GIFFORD. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the decision of 
the Commission made on 2 August 1995 whereby it dismissed 
an application by the appellant organisations. 

The appeal is properly brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against the decision of the Commission, constituted 
by a single Commissioner. 

The application was one made under s.44 of the Act, and 
naming the respondent to this appeal as respondent to the 
proceedings. 



The Schedule to the "Memorandum of Matters for Hearing 
and Determination under Section 44" reads as follows (see 
page 7 of the appeal book (hereinafter referred to as "AB"))— 

"The parties are in dispute as to the application of the 
severance payments set out in the "Information Booklet 
for Westrail Employees Affected by the National Rail 
Corporation" as they relate to Category B employees as 
defined in the booklet. 
The Unions claim that all employees in the areas affected 
by the National Rail Corporation arrangements are eligi- 
ble for the severance payments. 
Westrail objects to the claim on the grounds that the Com- 
mission has no jurisdiction to hear and determine the 
matter, and further, and in the alternative, Westrail de- 
nies the Unions' claim." 

It is against the decision to dismiss the application that the 
appellants now appeal on the following grounds (see page 2 
(AB))— 

" 1. The Commission erred in holding that it did not have 
jurisdiction in the matter before it in that: 

1.1 those employees who fall within the class cov- 
ered by the NRC Redundancy Agreement (Ex- 
hibit 4) are entitled to the benefit thereof by 
reason of the approval of the Minister (Ex- 
hibit 3) made pursuant to Regulation 20(6) of 
the Public Sector Management (Redeployment 
& Redundancy) Regulations 1994; and 

1.2 the sole question before the Commission was 
the ascertainment of those individual employ- 
ees who fall or did not fall within that class 
and the establishment or a mechanism to make 
that determination; and 

1.3 the matter referred to in paragraph 1.2 hereof 
was not a matter dealt with by the Act or Regu- 
lations nor was it a matter which was excluded 
by the Public Sector Management Act and was 
therefore within the jurisdiction of the Com- 
mission. 

2. The Commission erred in holding that it was not in 
the public interest for the matter to be determined 
by the Commission in that: 

2.1 the public interest was not raised by any party 
to the proceedings and the Appellants were 
not given any opportunity to be heard in rela- 
tion thereto; and 

2.2 there was no application pursuant to section 
27(l)(a)(ii) of the Industrial Relations Act 
before the Commission; and 

2.3 the Minister has no power to determine which 
employees fall or do not fall within the class 
referred to in Exhibits 3 and 4 and there is 
therefor no potential for conflicting decisions 
as between the Commission and the Minister 
to arise. 

The Appellants seeks an order that the decision of the 
Commission be quashed." 

BACKGROUND 
In 1992/1993 the National Rail Corporation (hereinafter 

referred to as "the NRC") was to take over many of the 
functions of the Western Australian Government Railways 
Commission (hereinafter referred to as "Westrail"). As a result, 
a number of employees of the latter were inevitably to become 
redundant. 

The parties ((ie) the appellants and the respondent) entered 
into an agreement as to how these redundancies would be dealt 
with. As a result, the book (exhibit 4 at first instance) was 
compiled to set out the entitlements of redundant employees. 
The book is entitled "Information Booklet for Westrail 
Employees Affected By The National Rail Corporation". The 
booklet has been referred to as "the blue book". Importantly, 
and of relevance to this appeal, there is a category of employees 
classed as follows (see page 16 of the booklet)— 

"CATEGORYB 
THOSE EXISTING EMPLOYEES WHOSE POSI- 
TIONS BECOME SURPLUS TO REQUIREMENTS, 

DUE TO NRC's ADVENT OVER THE PERIOD IT 
TAKES FOR THE NRC's OPERATIONS TO BE FULLY 
IMPLEMENTED." 

It also prescribed for "Eligibility for Severance" (see page 
16 of the booklet)— 

"Severance may be granted to employees whose jobs are 
abolished and who are identified as surplus and who can- 
not be found suitable alternative employment." 

The severance payment is to consist of two weeks pay for 
each completed year of continuous service up to a maximum 
of 45 weeks pay, together with an additional 12 weeks pay in 
lieu of notice. These payments are available only to Category 
B employees as defined. 

In due course, the extent to which the NRC was going to 
take over the respondent's functions increased and more 
employees were affected by this than was originally envisaged. 

The appellants claimed that these extra employees were 
Category B employees and Westrail denied it. The appellants' 
claim was that all employees in the areas affected by NRC 
arrangements were eligible for severance payments. 

There was no evidence called at first instance, the matter 
being conducted on submissions from both sides of the bar 
table. 

There was one important letter to which we were referred 
and this was exhibit 3 (see page 58 (AB)). That was written 
by Mr John Flood, Acting Assistant Director, Department of 
Productivity and Labour Relations, to Mr Bryan Mortimore, 
Acting Manager Human Resources (sic) Westrail, and is dated 
4 January 1994, but was obviously meant to be dated 4 January 
1995. It was written concerning the Public Sector Management 
(Redeployment and Redundancy) Regulations 1994 
(hereinafter referred to as "the Regulations"), and, formal parts 
omitted, reads as follows— 

"Thank you for your letter dated October 11,1994 seek- 
ing approval under sub-regulation 20(6) of the Public 
Sector Management (Redeployment and Redundancy) 
Regulations to continue the redundancy scheme currently 
being implemented by Westrail, in respect of the National 
Rail Corporation (NRC), until the NRC become fully 
operational at the expected date of 1 July 1995. 
The Minister is satisfied that before the commencement 
of these regulations, Westrail, with the approval of the 
government, gave notice to its employees that a higher 
severance payment than that provided for under these 
regulations would be paid to employees who accepted 
voluntary redundancy under that scheme. Accordingly, 
in accordance with sub-regulation 20(6) of the Public 
Sector Management (Redeployment and Redundancy) 
Regulations, the Minister has approved the higher sever- 
ance payment being made to the class of employees who 
accept voluntary redundancy under the current Westrail 
(NRC) redundancy scheme. 
The Minister has also endorsed your request to continue 
to pay employees who move from Westrail to NRC, re- 
dundancy payments in accordance with the general or- 
der." 

The dispute at first instance plainly arose because the 
appellants claimed that some employees were Categery B 
employees and therefore entitled to severance pay as prescribed 
in "the blue book". Westrail denied that these persons were 
Category B employees, and since they were not Category B 
employees were not entitled to severance payments as agreed. 

When the matter came before the Commission at first 
instance, the question of jurisdiction was put in issue and was 
argued on 6 July 1995. The Commission issued reasons for 
decision on 2 August 1995 and found that there was no 
jurisdiction to hear and determine the matter. The Commission 
did so because— 

(1) The question of the application of an agreement be- 
tween the appellants and Westrail as to arrangements 
for employees whose employment was to terminate 
on account of changes as envisaged in the booklet 
and the provision of those conditions which were to 
apply upon termination are clearly matters within 
the jurisdiction of the Commission. 
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(2) The respondent is (and was) an organisation subject 
to regulations made by the Governor prescribing re- 
deployment, retraining and redundancy in respect of 
its employees. 

(3) The Act does not apply to matters specifically dealt 
with by the Public Sector Management Act 1994 and 
the Regulations and this Commission has no juris- 
diction to deal with a matter involving redundancy 
payments and their application in respect of employ- 
ees of the respondent. 

(4) There is no requirement for an offer of voluntary 
severance to be limited to registered employees as 
referred to in regulations 15 and 16 of the Regula- 
tions. There is therefore no jurisdiction to hear the 
matter. 

(5) In any event, it is not in the public interest to deal 
with the matter because— 

(a) If the Commission were to deal with the mat- 
ter and make an order as to the application of 
additional payments ((ie) by way of specify- 
ing individual employees or defining the class 
of employees), such order would conflict with, 
or, alternatively, coincide with the decision of 
the Minister in considering and approving the 
offer of voluntary severance of any employee 
or class of employee. 

(b) If the order were in conflict with the decision 
of the Minister then the latter would prevail. 

(6) For the Commission to consider this matter and po- 
tentially arrive at a result different to that of the Min- 
ister would be unhelpful and "may cause expectations 
which cannot be met resulting in frustration and dis- 
harmony". 

The Commission therefore decided that it would be contrary 
to the public interest for there to be such a potential conflict 
and decided that the application would be dismissible on that 
basis. 

ISSUES AND CONCLUSIONS 
S.7 of the Act defines an "industrial matter" as follows— 

""industrial matter", means, subject to section 7C, any 
matter affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any industry or of 
any employer or employee therein and, without limiting 
the generality of that meaning, includes any matter relat- 
ing to— 
(a) ... 
(b) the hours of employment, leave of absence, sex, age, 

qualification or status of employees and the mode, 
terms, and conditions of employment including con- 
ditions which are to take effect after the termination 
of employment; 

The Commission at first instance rightly found that the 
question of the application of the agreement was within the 
jurisdiction of the Commission as being an industrial matter. 
However, the question of whether the Commission had 
jurisdiction to decide whether certain employees were Category 
B employees and therefore entitled to severance payments 
accordingly was what was in dispute before the Commission. 

Firstly, it is necessary to examine the relevant provisions of 
the Public Sector Management Act 1994 and the Regulations. 
The question is whether the effect of either or both is to remove 
this matter from the jurisdiction of the Commission. 

S.6(2) of the Public Sector Management Act 1994 
provides— 

"(2) Except to the extent to which a provision of this Act 
specifies otherwise, the Industrial Relations Act 1979 
applies to and in relation to matters dealt with by 
this Act." 

The phrase "this Act" includes subsidiary legislation in force 
under this Act, which, of course, means, for the purposes of 
this appeal, the Regulations. 

S .94( 1) of the Public Sector Management Act 1994 enables 
the Governor to make regulations concerning redeployment 
and redundancy. 

S.95(l) of the Public Sector Management Act 1994 is the 
only relevant provision which purports to specify that 
jurisdiction exists otherwise than in the Act. S.95(l) provides 
as follows— 

"(1) Subject to subsection (2), to the extent that there is 
an inconsistency between— 

(a) this Part or regulations referred to in section 
94 or both; and 

(b) any other provision of this Act other than sec- 
tion 7, 8 or 9, or an award or order under the 
Industrial Relations Act 1979 (including a 
General Order made under section 50 of that 
Act), 

this Part or those regulations or both, as the case requires, 
prevails or prevail." 

Regulation 20(6) of the Regulations is the relevant sub- 
regulation. That provides— 

"(6) If the Minister is satisfied that before the commence- 
ment of these regulations an employing authority, 
with the approval of the government, gave notice to 
any class of employees that a severance payment 
higher than that provided for by this regulation would 
apply to that class of employees, the Minister may 
approve of that higher severance payment being made 
to an employee who comes within that class." 

The Minister was satisfied that Category B employees were 
within that class to whom a higher severance payment should 
be made (see exhibit 3). The Minister, to whom the power to 
do so was validly delegated by The Honourable The Minister 
for Public Sector Management, accordingly decided the class 
to receive higher severance pay under regulation 20(6) of the 
Regulations. 

S.94(l) of the Public Sector Management Act 1994 enables 
the Governor to make regulations prescribing arrangements 
for, inter alia, redundancy for employees who are surplus to 
the requirements of any department or organisation, or whose 
offices, posts or positions have been abolished, etc. 

The Regulations prevail to the extent that there is any 
inconsistency between them and, inter alia, an award or order 
of the Commission under the Act. 

The question is whether if the order sought were made it 
would be inconsistent with the Regulations. To be inconsistent 
with the Regulations the order or award of the Commission 
must be one which directly conflicts with what the Regulations 
prescribe or the conflict arises because the Regulations are 
intended to be a complete and exhaustive code in relation to 

(HO. as t 

I per Latham CJ and see 

i and the 
cases cited therein). 

The Commission at first instance, of course, concluded that 
the Act does not apply to matters specifically dealt with by the 
Public Sector Management Act 1994 and the Regulations. 
Accordingly, the Commission concluded that the Commission 
had no jurisdiction to deal with a matter involving redundancy 
payments and their application to employees of the respondent 
That, of course, is not so. The jurisdiction of the Commission 
is excluded only to the extent of any inconsistency between 
the Public Sector Management Act 1994 or the Regulations 
and an award or order of the Commission. There is an 
inconsistency only if the Regulations purport to be a complete 
and exhaustive code or if there is a direct conflict between the 
Regulations (or the Act) on the one hand, and an award or 
order of the Commission on the other, as I have said. 

The question for resolution in this matter was narrowed down 
somewhat in argument. Firstly, the appellants' Counsel's 
submission was this. The question before the Commission was 
whether it should determine that certain persons were Category 
B employees, which it could within die jurisdiction do, or 
whether it should by order constitute a mechanism to determine 



whether employees made redundant were Category B 
employees. 

It is to be borne in mind that the question at the heart of the 
dispute in this matter was whether persons who claimed that 
they were eligible for severance payments as Category B 
employees were properly being denied those claimed 
entitlements by the respondent employer. If they were Category 
B employees, they were then, by virtue of the Minister's 
decision, entitled to severance pay as defined by the agreement 
reached. 

For the respondent, it was submitted that regulation 20(6) 
of the Regulations conferred a power on the Minister to 
determine the class of persons who would be entitled to a higher 
rate of severance pay in certain circumstances. Further, it was 
the Minister's decision whether a payment should be approved 
to be made to any individual. Accordingly, as I understood 
the argument, any order sought in terms of the appellants' 
argument would be inconsistent with the Regulations and the 
clear power granted to the Minister. 

What the Minister purported to do in the letter from his 
department of 4 January 1994 (sic) (exhibit 3, page 58 (AB)) 
was to state that he was satisfied in accordance with regulation 
20(6) of the Regulations that Westrail (the respondent) before 
the commencement of the Regulations gave notice to its 
employees that a higher severance payment than that provided 
for under the Regulations would be paid to the employees 
who accepted voluntary redundancy under that scheme. The 
Minister was empowered to do that, and he so decided. The 
Minister then, in accordance with Regulation 20(6) of the 
Regulations specifically approved the higher severance 
payment being made to "the class of employees who accept 
voluntary redundancy under the current Westrail (NRC) 
redundancy scheme". 

Giving the Regulations their ordinary natural meaning, and 
considering regulation 20(6) in the context of the whole of 
the Regulations, once the Minister was satisfied that a class of 
employees had been identified and given notice that a higher 
severance payment would apply, then the Minister was 
empowered by the use of the word "may" to approve of the 
higher severance payment to an employee who came within 
that class. In other words, once the Minister was satisfied, 
which he was required to be, that the requisite notice was given 
with government approval that a higher severance pay would 
apply, and that this notice was given before the Regulations 
ramp, into operation, then the Regulations having come into 
effect, the Minister was empowered (and, indeed, required if 
the payments were to be made) to approve payments to 
members of that class. What occurs, as I think I have made 
clear, is that the Minister giving approval for the payment 
which has already been as it were "promised" by notice being 
given, a class is entitled to the payment It is not a requirement 
of the Regulations, as I read them, that the Minister approve 
the payment to each employee. What occurs is that the Minister 
approves payments to a class who have already been advised 
by notice that they are entitled to a higher severance payment 
and that approval is not empowered to be given before the 
Regulations commence to operate. The approval operates to 
confer on an employee who comes within that class the right 
to a higher severance payment. By approving the class, the 
Minister approves the payment to an employee. That is a plain 
unambiguous and non-absurd meaning to attach to the 
Regulations. If that is the meaning, and I am satisfied that it 
is, there is no conflict or potential conflict between an order 
which identifies Category B redundant employees or settles 
any dispute about who is such an employee. It is also plain, 
too, if that meaning is given to regulation 20(6) of the 
Regulations, that there is no direct conflict with such an award 
or order, or that the Regulations insofar as the orders sought 
at first instance cover the field or operate as an exclusive code. 
I say that because the orders sought, if made, would go to a 
determination of whether a certain person or persons fell within 
the class determined by the Minister ((ie) Category B redundant 
employees). 

For those reasons, I conclude that the orders likely to be 
made would not be inconsistent with the Regulations read as 
a whole. I am suf'ported in that opinion by s.6(2) of the Public 
Sector Management Act 1994 which provides that the Act 
applies to and in relation to matters dealt with by the Public 

Sector Management Act 1994, except to the extent to which a 
provision of the Act or the Regulations specifies otherwise. 
The Regulations in this case do not specify otherwise. Those 
reasons also indicate why I am of opinion that the Regulations 
do not constitute an exhaustive code in relation to redundancy, 
and, further, why I am satisfied that there is likely to be no 
direct conflict between the orders which the Commission might 
make and the Regulations. 

I now turn to s.95(3) of the Public Sector Management Act 
1994. It was submitted by Mr Johnston for the respondent 
that s.95 provides a conditioned special power of review for 
an employee aggrieved by a decision made under the 
Regulations relating to the matter of redundancy. Accordingly, 
so the submission went, a conferral of this special power 
precludes the use of any general power of reference of the 
matter of redundancy, such as is found in s.29(l)(a) of the 
Public Sector Management Act 1994 and which enables 
application by, inter alia, organisations in which persons to 
whom the industrial matter relates are eligible to be enrolled 
as members to refer an industrial matter to the Commission. 
This was plainly an industrial matter, as the Commission found, 
and could be heard and determined by the Commission unless 
s.95 of the Public Sector Management Act 1994 (or the 
Regulations) prevented it. I have set out s.95(3) in full above. 
It was submitted that Anthony Hordem and Sons Ltd and 

73 WAIG 564 at 567 (FBll supported this proposition. 
Accordingly, s.6(2) of the Public Sector Management Act 

1994 deprived the Commission, if the proposition were right, 
of jurisdiction because of the specific power conferred by 
s.95(3) and (4) of the Public Sector Management Act 1994. 
What then do s.95(3) and (4), giving the words their natural 
ordinary meaning and reading them in the context of the whole 
of the Public Sector Management Act 1994, say? It is quite 
clear that an employee who is aggrieved by a decision made 
under the Regulations may refer that decision within the time 
prescribed to the Commission as if it were an industrial matter. 
A decision made under regulation 20(6) of the Regulations is 
such a decision, being made plainly under the Regulations. 

Further, the exercise of that decision is confined to deciding 
whether or not the Regulations had been fairly or properly 
applied to the employee by whom that decision was referred 
to the Commission. 

The section, by its narrow words, however, does not prevent 
an organisation bringing an application under s.29 of the Act. 
It merely makes provisions for the manner in which an 
employee will make application. 

An organisation has the usual right to apply under s.29 of 
the Act, and, indeed, s.44 of the Act, but limited by s.6(2) of 
the Public Sector Management Act 1994. In this case, the 
application was properly made by an organisation. It was not 
limited by s.95(3) and (4) of the Public Sector Management 
Act 1994. Even if I were wrong in saying that, then the 
application did not relate to a decision made under the 
Regulations. The application related to a decision by Westrail 
or a prospective decision by Westrail as to what persons were 
Category B employees in its opinion, the class of eligible 
persons already having been approved by the Minister under 
regulation 20(6) of the Regulations. 

There was, at all times, jurisdiction to hear and determine 
the application. The matter before the Commission was a matter 
which could be heard and determined by the Commission as 
an industrial matter, and it was not a matter which was excluded 
from the jurisdiction of the Commission by the Public Sector 
Management Act 1994 or the Regulations. Accordingly, the 
Commission erred in finding otherwise. 

GROUND 2 
By ground 2, it was alleged that the Commission at first 

instance erred in finding that it was not in the public interest 
for the matter to be determined by the Commission. This was 
submitted to be so, firstly, because the dismissal of the 
application in the public interest was not raised by any party 
to the proceedings, was not the subject of any application by 
any party to the proceedings, and the appellants were not given 



any opportunity to be heard in relation to that matter. It is the 
duty of the Commission to afford natural justice (see RRIA v 
AMWSU 73 WATG 1993 at 1997-1998 flACff. Part of that 
duty involves affording a party (or person interested) (see 
s.27(l)(k) of the Act, for example) a reasonable opportunity 
to be heard (seeHotoo "Principles of Australian Administrative 
Law" (Sixth Editionl. pages 192-195. and the cases cited 
therein). 

S.26(3) of the Act casts a duty on the Commission in the 
following terms— 

"(3) Where the Commission, in deciding any matter be- 
fore it proposes or intends to take into account any 
matter or information that was not raised before it 
on the hearing of the matter, the Commission shall, 
before deciding the matter, notify the parties con- 
cerned and afford them the opportunity of being 
heard in relation to that matter or information." 

It is quite clear that the matter was not raised before the 
Commission and no reasonable opportunity to be heard on 
the question was afforded the parties, and, in particular, the 
appellants. 

That is confirmed by the Commission saying that it proposed 
to deal with the question of jurisdiction and not to proceed 
further (see pages 24-26 (AB)). 

The Commission failed to afford natural justice by failing 
to give the parties a reasonable opportunity to be heard on the 
question of public interest and the question of any dismissal 

Further, in accordance with the principle in Stead v SGIC 
(19861 161 CLR 141 at 147 (HO. the appellants have 
demonstrated that on the ground of dismissal in the public 
interest the appellants were deprived of the possibility of a 
successful outcome, and the respondent did not satisfy us that 
a properly conducted hearing could not possibly have produced 
a different result. 

Further, the Commission took into account matters of law 
and fact which were not raised before it on the hearing without 
notifying the parties and affording them the opportunity to be 
heard in relation to that matter, contrary to s.26(3) of the Act. 
That was not a ground, and I do not decide it as such. 

Next, it was submitted that there was no potential for 
conflicting decisions between the Commission and the Minister 
because the Minister had no power to determine which 
employees fell or did not fall within the class determined in 
exhibit 3.1 agree that that was so for the reasons which I have 
already expressed. It would follow that there was no potential 
for conflicting decisions between the Minister and the 
Commission. In any event, I would need to be persuaded that 
such a consideration was or could be necessarily relevant to 
the consideration of this matter. 

As a result, the decision at first instance was void (or at least 
voidable) and should be quashed, which order was sought and 
not opposed. Further, the decision being wrong in law, it is 
not appropriate for it to be suspended (see RRIA v AMWSU 
and Others 70 WAIG 2083 at 2086 (IAC1 per Nicholson J). 

I would uphold the appeal on those bases, and I would quash 
the decision of the Commission at first instance. 

COMMISSIONER BEECH: The matter referred by the 
Commission for hearing and determination was a dispute 
between the applicant unions about which employees fit within 
the description of "category B" employees for the purposes of 
the redundancy scheme negotiated between the unions and 
Westrail. It is agreed that the matter is an industrial matter for 
the purposes of the Industrial Relations Act 1979. The issue 
is whether the matter is removed from the jurisdiction of the 
Commission by the operation of the Public Sector Management 
Act 1994. The Industrial Relations Act applies to and in relation 
to matters dealt with by the PSM Act "except to the extent to 
which a provision of [the PSM] Act specifies otherwise" (s.6(2) 
of the PSM Act). The parties drew to the attention of the 
Commission the provisions of s.95 of the PSM Act which 
relevantly provide that to the extent that there is an 
inconsistency between Part 6 of the PSM Act or the 
Regulations referred to in s.94 of the PSM Act and an award 
or order under the Industrial Relations Act, Part 6 of the PSM 
Act or those Regulations prevail. 

The issue then is whether the matter which was referred for 
hearing and determination is inconsistent with Part 6 of the 
PSM Act or the Regulations referred to in s.94 of the PSM 
Act because if it was then to that extent the Industrial Relations 
Act did not apply. If it was not inconsistent, the Industrial 
Relations Act did apply and the Commission did have 
jurisdiction to deal with the matter. With respect to the 
Commission at first instance I am of the opinion that it was 
not and that the decision at first instance was wrong. 

The reason why I hold that view arises from the application 
of s.95(3) of the PSM Act and the Regulations which have 
been referred to. Section 95(3) permits an employee who is 
aggrieved by a decision made under the Regulations to refer 
that decision to the Commission as if it were an industrial 
matter mentioned in s.29(b) of the Industrial Relations Act 
and restricts how the Commission is able to deal with that 
matter. Therefore s,95(3) is, in my opinion, an exception 
provision of the PSM Act as referred to in s 6(2). That is, it is 
an example of a provision where to that extent the Industrial 
Relations Act does not apply. The question then becomes 
whether or not the matter referred to the Commission for 
hearing and determination concerns an employee who is 
aggrieved by a decision made under the Regulations as 
described in the provisions of s.95(3). In my opinion it is not. 

The Regulations referred to are the Public Sector 
Management (Re-deployment and Redundancy) Regulations 
1994. Part 5, containing Regulations 20, 21 and 22, refer to 
voluntary severance payments and other benefits. Regulation 
20(2) provides that the amount of a severance payment is not 
to exceed the amount of 46 weeks' payment. However, by the 
agreement between the unions and Westrail referred to earlier, 
employees who fit the description of category B receive an 
additional twelve weeks' payment. By Regulation 20(6) if the 
Minister is satisfied that, before the commencement of the 
Regulations on the 1st October 1994, an employing authority, 
with the approval of the government, gave notice to any class 
of employees that a severance payment higher than that 
provided for by the Regulation would apply to that class of 
employees the Minister may approve of that higher severance 
payment being made to an employee who comes within that 
class. The Commission was informed that the appropriate 
Minister has approved of that higher severance payment being 
made. The precise form of approval of the Minister was not 
presented to the Commission. However, a notification of the 
approval from the Acting Assistant Director of the Department 
of Productivity and Labour Relations to Westrail was before 
the Commission (AB 58). That notification indicates that: 

"The Minister is satisfied that before the commencement 
of these Regulations Westrail, with the approval of the 
government, gave notice to its employees that a higher 
severance payment than that provided for under these 
Regulations would be paid to employees who accepted 
voluntary redundancy under that scheme. Accordingly, 
in accordance with sub-regulation 20(6) of the Public 
Sector Management (Re-deployment and Redundancy) 
Regulations, the Minister has approved the higher sever- 
ance payment being made to the class of employees who 
accept voluntary redundancy under the current Westrail 
(NRC) Redundancy Scheme." 

The effect of that approval is that the additional twelve 
weeks' payment prescribed for persons in category B has been 
maintained. 

The issue which was brought before the Commission was a 
claim by the unions to determine who fits within that 
description of "category B". That is, as I observed earlier, an 
industrial matter for the purposes of the Industrial Relations 
Act, 1979, unless it is caught by the provisions of s.95(3) of 
the PSM Act. That section provides a right for an employee 
"who is aggrieved by a decision made under [the] Regulations" 
to refer that matter to the Commission as if that decision were 
an industrial matter mentioned in s,29(b) of the Industrial 
Relations Act, 1979. There is no section 29(b) in the Industrial 
Relations Act, 1979. However, on the assumption of a 
typographical error and that the reference is to s.29(l)(b) then 
that section allows an employee who is aggrieved by a decision 
made under the Regulations to bring that matter to the 
Commission, in which case the Commission is able to deal 
with it in the manner prescribed in s.95(4) and not otherwise. 
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It is patent from a reading of the matter before the 
Commission at first instance that it did not have before it a 
grievance by an employee against a decision made under the 
Regulations. Nor was the application before the Commission 
made by registered unions on behalf of an employee or 
employees who had been so aggrieved. No employees as such 
were identified. Rather, the Commission had before it a claim 
"that all employees in the areas affected by the National Rail 
Corporation arrangements are eligible for the severance 
payment". That matter is quite a separate matter from the matter 
addressed by s.95(3) of the PSM Act. It is a matter which, on 
its face, involves an interpretation of an unregistered agreement 
between the parties and a determination by the Commission 
as to the disagreement between them. In the determination of 
the dispute between the parties the Commission may make an 
order which gives effect to a particular interpretation. It is 
difficult to see how such an order can be said to be in conflict 
with the right given by the PSM Act to an employee to take to 
the Industrial Relations Commission a grievance against a 
decision made under the Regulations. The only decision made 
under the Regulations which has been brought to the attention 
of the Full Bench is the decision of the Minister. It is difficult 
to see why any employee would be aggrieved at the decision 
of the Minister which, after all, extends to eligible employees 
a greater benefit than if the decision had not been made. 

It was argued that Regulation 20(6) is worded such that the 
approval to be given by the Minister can only be an approval 
in relation to an individual employee who comes within the 
class approved. To that extent therefore Westrail attacked the 
validity of the approval of the Minister. In my view the 
argument cannot succeed. The Commission has been informed 
of the Minister's approval and of the form of it. It is not the 
province of the Commission in a matter such as this to go 
behind the Minister's approval for the purpose of striking it 
down as Westrail urges upon the Full Bench. The fact of the 
matter is that an approval has been given and until such time 
as there is a change to that approval in my opinion the 
Commission is bound to observe it according to its tenor. 
Further, I would be most reluctant to interpret Regulation 20(6) 
of the Regulations such that the Minister is required to consider 
the circumstances of each individual employee and approve 
the additional payment only in relation to one employee at a 
time. Thus, it is entirely consistent with the action taken by 
the Minister on this occasion for the Minister to approve of 
the additional payment to a class of employees. Severance 
payments are not made to classes of employees but are made 
to individual employees. Thus, an employee who comes within 
that class is able to receive the additional payment. But a 
dispute regarding the meaning of the agreement entered into 
between the unions and Westrail regarding who and who is 
not contained within category Bis not part of Regulation 20(6) 
and thus there can be no conflict between it and any order of 
the Commission. For the above reasons I find that ground 1 of 
the appeal has been made out. 

The second ground of appeal alleges that the Commission 
also denied natural justice to the parties in holding that it was 
not in the public interest to proceed. Because of the conclusion 
I have reached, I do not find it necessary to consider that 
ground. 

For the above reasons I would uphold the appeal and suspend 
the operation of the decision and remit the case to the 
Commission for further hearing and determination. 

COMMISSIONER GIFFORD: I have read the decision in 
draft form of His Honour the President tad with respect to 
that part of it dealing with ground 1 of the appeal, I agree and 
have nothing further to add. In relation to his reasons 
concerning ground 2 of the appeal, I regret that I do not agree. 
In this respect I have read the decision in draft form of Mr 
Commissioner Beech and agree with his conclusion, namely 
that the ground does not need to be dealt with. Accordingly, I 
would suspend the operation of the decision and remit the 
matter to the Commission for further hearing and 
determination. 

THE PRESIDENT: For those reasons, the appeal is upheld 
and the decision of the Commission at first instance is 
suspended and remitted back to the Commission at first 
instance to be heard and determined according to law. 

Older accordingly 

75 W.A.LG. 

Appearances: Mr D H Schapper (of Counsel), by leave, on 
behalf of the appellants. 

Mr D Johnston on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch, The Australian Electrical, Electronics, 
Foundry and Engineering Union Western Australian Branch 

and the Australian Railways Union of Workers, West 
Australian Branch. 

(Appellants) 
and 

Western Australian Government Railways Commission. 
(Respondent) 

No. 941 of 1995. 
BEFORE THE FULL BENCH. 

30 October 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER R H GIFFORD. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 6th day of October 1995, and having heard Mr D H 
Schapper (of Counsel), by leave, on behalf of the appellants 
and Mr D Johnston on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and reasons 
for decision being delivered on the 30th day of October 1995 
wherein it was found that the appeal should be upheld, it is 
this day, the 30th day of October 1995, ordered as follows— 

(1) THAT appeal No 941 of 1995 be and is hereby up- 
held. 

(2) THAT the decision of the Commission in applica- 
tion No CR 151 of 1995 made on the 2nd day of 
August 1995 be and is hereby suspended and the 
matter be and is hereby remitted back to the Com- 
mission at first instance to hear and determine ac- 
cording to law. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Minister for Health. 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
(Respondent) 

No. 608 of 1995. 
BEFORE THE FULL BENCH. 

8 November 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER P E SCOTT. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision of 
Commissioner Scott and myself. 

This is an appeal against the decision of the Commission 
made at first instance by a single Commissioner, which appeal 



is properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

There was before the Commission at first instance an 
application by the appellant (then the applicant), pursuant to 
s.40 of the Act, to vary the Health Workers—Community and 
Child Health Services Award 1980, No R 21 of 1979 
(hereinafter referred to as "the award"). The Commission 
varied the award in terms which we will discuss later by an 
order dated 11 May 1995. It is against that decision that the 
appellant now appeals. 

The grounds of appeal are as follows (see pages 2-3 of the 
appeal book (hereinafter referred to as "AB"))— 

"1. The Commissioner erred in failing to exercise his 
discretion under section 27(l)(m) of the Industrial 
Relations Act 1979 ("the Act") in failing to correct 
the Commission Record of Order 308 of 1984. 

2. The Commissioner erred in holding that the employ- 
ees covered by the Health Workers (Community and 
Child Health Services) Award 1980 ("the Award") 
have been legally entitled to Easter Tuesday as a paid 
holiday since Order 308 of 1984 was made. 

3. The Commissioner erred and acted in excess of ju- 
risdiction, in that if Easter Tuesday was not pre- 
scribed as a public holiday by Order 308 of 1984, 
the Commissioner purported to vary the Award: 

(a) without referring the matter to the Chief Com- 
missioner for consideration as a Special Case; 
and 

(b) without having regard to the Special Case re- 
quirements, which requires the Commissioner 
to have regard to matters of public interest, 
flow on, and the need for continued structural 
efficiency initiatives. 

4. The Commissioner erred in failing to act in accord- 
ance with the principles of equity and good con- 
science by incorporating a term into the Award, a 
term that had not previously been included in the 
Award, where the addition of the term was not the 
subject of an application by the parties. 

5. The Appellant seeks Orders that the Appeal be up- 
held and the order made by the Commissioner be 
quashed." 

A preliminary point was raised by the respondent upon the 
hearing of this appeal. That was that, pursuant to s.27(l)(a)(ii) 
and (iv) of the Act, the Full Bench should refrain from hearing 
grounds 1 to 3 inclusive on the basis that they were not raised 
in proceedings before the Commission at first instance. Ms 
Ellery, for the respondent, did so on the authority of Coulton 
and Others v Holeombe and Others 65 ALR 656 CHCl and 

Firstly, it was submitted that the Commission was not asked 
at first instance to exercise its discretion under s.27(l)(m) of 
the Act, the application at first instance being to vary the award, 
an application brought under s.40 of the Act. Secondly, it was 
submitted that ground 2 directly contradicts the submissions 
which were put on the applicant's behalf in the first instance. 
Next, the submission was that the applicant had the 
opportunity, and failed to take it, of addressing any question 
of law arising out of whether or not the question of the 
entitlement to the Easter Tuesday public holiday ought to be 
determined by reference to the Chief Commissioner as a special 
case. It was submitted that grounds 2 and 3 went to jurisdiction, 
but we are not pjersuaded that they did. 

However, Ms Smith (of Counsel), for the appellant, 
submitted that grounds 1 and 2 were so clearly and implicitly 
part of the case at first instance that it could not be said that 
they were new matters raised on appeal. 

The law is plain. Parties are normally bound by the course 
taken at trial. Although there are some exceptions, pxhnts of 
law and submissions not taken in the primary proceedings 
cannot be taken for the first time on appeal. This is especially 
so when evidence relevant to the new point could have been 
given at the trial if it had been raised (see O'Brien and Others 

119901169 CLR 279 (HO). On the other hand, fatal objections 
which are not curable by evidence do not cease to be open 
only because they were not taken at trial. Such objections may 
be taken for the first time on appeal (see Hampton Court Ltd 
v Crooks 119571 97 CLR 367 fHO). An appellant can, 
however, raise a fatal objection for the first time on appeal, 
although in civil proceedings a party so doing might be 
penalised in costs. 

The question of jurisdiction can always be raised before the 
Full Bench (see SGS Australia Ptv Ltd v Tavlor 73 WAIG 

Because the whole basis of the application was that Easter 
Tuesday was not a public holiday and should be deleted as 
such from the award, the whole of the applicant's case at first 
instance was that the award was varied without authority by 
consolidation, and therefore the argument was that it ought to 
be varied to remedy that situation. As a result, all of the matters 
raised in grounds 1 and 2 were, in fact, live issues. That was 
the basis of the case at first instance. Ground 3 would also be 
implicitly a live issue at first instance. 

BACKGROUND 
The background to this matter is that the respondent and the 

appellant are parties bound by the award. The application, 
filed on 25 March 1994, sought to vary clause 9.—Public 
Holidays of the award by deleting from clause 9(1 )(a) the 
requirement to allow Easter Tuesday in each year as a fully 
paid holiday. Clause 9(1 )(a) currently reads as follows— 
(1) (a) Subject to the provisions of this clause, the follow- 

ing days shall be allowed as holidays with pay, 
namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Easter Tuesday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day." 

The award was first handed down on 27 October 1980 and 
Easter Tuesday was not mentioned in the award or in clause 
9(1 )(a) itself. The clause prescribed the 10 public holidays 
prescribed by the Public Holidays and Bank Holidays Act, of 
which Easter Tuesday is not and was not one (see FMWIJ v 
Commissioner for Public Health 60 WAIG 24201. 

However, the award was consolidated by the Registrar on 
18 January 1983, and Easter Tuesday appeared in the award 
in clause 9(1 )(a) for the first time as a paid holiday. There was 
the consolidation of a number of other awards, too, but the 
subject award appears in the consolidation (see 63 WAIG 275 
at SlS-Slfil. The consolidation was said to have occurred by 
administrative act of the Registrar pursuant to s.93(6) of the 
Act There were no other orders varying the award in those 
terms until the order to which we are about to refer. 

On 25 February 1985, (see FMWU v The Honourable- 
Minister for Health 65 WAIG 465 at467) the award was varied 
by deleting clause 9(1 )(a), and a new clause 9(1 )(a) was 
substituted by consent and contained no reference to Easter 
Diesday as a paid public holiday. 

On 8 July 1985, (see FMWU v Commissioner for Public 
Health 65 WAIG 1402 at 14031 Easter Tuesday then re- 
appeared in clause 9(1 )(a). In that matter a new clause 9(1 )(a) 
containing Easter Tuesday as a paid holiday was inserted by 
consent. 

The Easter Tuesday paid holiday was inserted in the 
consolidation by mistake, so the submission went, and that 
seems to have been accepted (see page 14 (AB)). 

The submission is that reference to Easter Diesday as a paid 
holiday was never intended to be part of the original award, 
and, in fact, was not. However, the record reveals that it was 
consented to by the parties, as we have observed. 

However, the submission of MrNorthway, for the applicant 
at first instance (the appellant upon appeal), was that the 
provision was there and its removal was sought. We observe 
that if Easter Tuesday had been merely included upon a 
consolidation, it would never have been part of the award 
because the Registrar has no power upon a consolidation to 
vary the award. The Registrar's power under s.93(6) of the 
Act is merely to publish in the Western Australian Industrial 
Gazette a consolidation of an award. The only power to vary 



the award exists under s.40 of the Act. The only manner in 
which an award can be made, validly, is, as prescribed in s.34 
of the Act, and that is when the Commission, constituted by a 
single Commissioner (or perhaps the Commission in Court 
Session), acts within jurisdiction and power to make such 
award. The erroneous inclusion of "Easter Tuesday" upon 
consolidation could not by that act make it a part of the award. 

At page 16 (AB), however, Mr Northway said this— 
"It is there legitimately in one sense but it has never passed 
the process of arbitration in the true sense.... It must now 
arbitrate because it cannot simply invalidate it. What must 
be determined is whether this day is a holiday or not." 

The application at first instance sought to delete reference 
in the award to Easter Tuesday as a public holiday. The grounds 
upon which the application was made, however, include an 
undertaking by the Government that the allowance of a paid 
day of leave in lieu of the Easter Tuesday paid holiday would 
apply by way of administrative action (see page 19 (AB)). An 
officer of the Health Department advised Ms Ellery, the 
advocate for the respondent upon appeal and respondent at 
first instance, on 17 March 1995, that the commitment to allow 
a day in lieu of Easter Tuesday as a fully paid holiday was 
withdrawn. 

As a matter of fact, however, for 15 years, since the making 
of the award (so the Commission at first instance was told), 
community health workers have had Easter Tuesday as a public 
holiday. It cannot be said, therefore, that Easter Tuesday was 
inserted in the award by error. Accordingly, so the submission 
went, the application to remove that benefit is an attempt to 
remove an award condition representing a claim to vary below 
the safety net of award wages and conditions. To accede to 
such an application would, it was submitted, be therefore to 
act contrary to the Wage Fixing Principles. 

Section 3. Role of Arbitration and the Award System in the 
1994 State Wage Case (75 WAIG 23 at 36) bears this out and 
it reads as follows— 

"Subject to Clause 2 of this Section and in circumstances 
identified in Section 2, the Commission will generally 
not arbitrate in favour of claims to vary award wages and 
conditions. 

Existing wages and conditions in the relevant award or 
awards shall be the safety net underpinning enterprise 
bargaining." 

The answer to that from Mr Northway was that if the right 
provision was not included in the award and was there by 
error, then it was there without merit. He conceded, however, 
that the employer had applied the provision not by some custom 
or usage but because it was in the award. 

THE COMMISSION'S FINDINGS 
The Commission at first instance considered the matter and 

delivered its reasons for decision ex tempore. The Commission 
found that Easter Tuesday was incorrectly incorporated in 
clause 9.—Public Holidays by way of a consolidation of that 
award made by the Registrar pursuant to s.93(6) of the Act in 
relation to a consolidation which appears at 63 WAIG 315. 

The Commission also found, after perusing the award file 
maintained by the Commission's registry, that Easter Tuesday 
was first introduced into the award by formal order of the 
Commission, as distinct from a consolidation of the Registrar, 
by means of order No 308 of 1984 which issued by consent of 
the parties represented in proceedings at that time (seeFMWU 
v Commissioner for Public Health 65 WAIG 1402 at 14031. 
The Commission also observed that the application in matter 
No 308 of 1984 did not seek the insertion of Easter Tuesday 
as a paid holiday. That was, in fact, the case. No parties sought 
to speak to the minutes of that order, and the order issued 
containing Easter Tuesday as a paid holiday. 

The Commission at first instance observed (see pages 30- 
31 (AB))— 

"I think it is probably a reasonable assumption that nei- 
ther of the parties recognised that the award prescribed 

granted by other means and thus it was not until it was no 
longer a holiday prescribed by legislation that it was no- 
ticed the award also prescribed such to be a holiday. 
Notwithstanding that Easter Tuesday has been prescribed 
as a holiday by the award as a consequence of an appar- 
ent error in the drafting of the minutes of the proposed 
order in matter 308 of 94 (sic), the employees subject to 
this award have at least since that time been legally enti- 
tled by force of the award to that day as a paid holiday." 

Because it was said in the original application, as filed, that 
an alternative day to Easter Tuesday would be granted as a 
holiday, then the applicant in the short term should not be 
granted the right to retreat from what was an offer which formed 
part of the original application, so the Commission held. 

That Mr Northway had indicated that Easter Tuesday could 
be retained as a public holiday for 1995, the Commission 
accepted. The Commission determined that that provision 
would form part of its order. The Commission, however, 
observed that it proposed to include in paragraph (a) of sub- 
clause (1) of clause 9 a provision which allowed "the 
respondent employer in subsequent years to at its discretion, 
allow a substituted day with liberty to apply to amend as to 
Easter Tuesday, and the substituted day should the 
circumstances change in relation to the alternative day allowed 
by administrative action to other employees within the 
department" (see page 32 (AB)). The Commission made this 
part of the order because it (relieved that the employees covered 
by the award should, in essence, be treated the same as other 
employees in the department so far as Easter Tuesday or an 
alternative holiday was concerned, but noted that "as they are 
entitled to the alternative day by way of administrative action 
there could be some area of conflict for the future and we 
therefore indicate there is a need for the parties to consider 
what should occur for the future" (see page 31 (AB)). 

CONCLUSIONS 
The main basis of the applicant's case at first instance was 

put by Mr Northway at page 27 (AB)— 
"The employees, if they have used the holiday, have used 
it for many years, have had the benefit of that, but if there 
is no merit for it being in the award and if it does steni to 
some extent from an error then to continue it on that ba- 
sis of error in my opinion would be—that is where the 
equity ends and it is time for the equity to return for the 
remedy of the employer." 

Despite what is contained in the particular to the application, 
the main argument was that what was inserted in the award by 
error should not Ire allowed to remain. True it is that the Easter 
Tuesday holiday was inserted in the award in 1983 by error in 
a consolidation. It was then, however, as we have explained, 
not a part of the award. That is because the Registrar, upon a 
consolidation, had no power to make it part of the award. 

However, what is obvious is that it has been accepted as 
part of the award since 1983 at least (and perhaps since 1980). 
In this case, what was written into the award was, in fact, 
complied with. If it were not properly contained in the award 
then it should have been noted at the time. It is quite plain 
then that a custom grew up over at least 12 years which the 
parties regarded as binding. It was a custom which was not at 
variance with the award. (If that is wrong, of course, the parties 
had no difficulty with it being contained in the award). The 
custom fitted all of the criteria of a custom in that it was 
notorious, certain, reasonable, and did not offend against the 
intention of any legislative enactment or an award (see Dwyer 
P in AWU Westralian Goldfields Mining Branch v Lake View 
and Star Ltd 16 WAIG 3441. That that custom and usage were 
further accepted was acknowledged by the application to vary 
by offering a paid day in lieu of Easter Tuesday. That 
application (see pages 6-7 (AB)) was not amended to reflect 
otherwise. 

The result is that, insofar as it was not contained in the award, 
an entitlement by custom and usage has existed since 1983 
because Easter Tuesday has been treated by the parties as a 
paid holiday. That is, it was an entitlement under the contract 
of service or was included in the award by custom and usage, 
on the authorities to which we have referred. Accordingly, it 



In any event, even if it were not part of the award by custom 
and usage, as we think we have foreshadowed, then the 
entitlement became a term of the contract of employment for 
employees covered by the award by express agreement and if 
not by estoppel or acquiescence, and as such was very much 
part of the equity and substantial merits of the matter. 

In any event, the entitlement was consented to as part of the 
award in 1985 and as such has been paid since in compliance 
with the terms of the award, an award which was not in any 
way sought to be varied until 10 years later. 

There is little merit in a case which rests on the proposition 
that an award entitlement inserted by consent, which was not 
sought to be varied in 10 years, and which was acted upon 
and complied with by the parties, should now, as a matter of 
equity, good conscience and the substantial merits of the case, 
be found to be in error, and since it was said to be inserted in 
error, removed. Even if that provision were inserted in error, 
the equity, good conscience and substantial merits of the case 
remain as a matter of custom and usage in relation to a 
provision which has been recorded in the award without demur 
until recently. 

Further, if that were not so, paid holidays on Easter Tuesday 
existed as part of the contract of employment at least until 
1985. To now come to the Commission 10 years after and say 
that it was never intended to be part of the award or a binding 
obligation is to seek an inequitable result. 

Further, as Ms Ellery submitted, it was not contrary to the 
Wage Fixing Principles to order as the Commission at first 
instance did. On the contrary it was the application which 
sought a result contrary to the Wage Fixing Principles. This 
was because the application sought that the Commission in 
arbitration arbitrate a claim below the safety net of the existing 
award wage and conditions. 

Accordingly, it was not for the matter to be referred to as a 
special case, and the Commission was not entitled to vary the 
award by deleting Easter Tuesday from the award as a paid 
holiday. What the Commission did was vary the award by 
deleting the requirement to allow Easter Tuesday as a paid 
holiday after 1995. However, it nonetheless enabled the 
respondent's members and the applicant's employees to retain 
the extra holiday which had been preserved in tire award. In 
that sense, the appellant has not at all established that the 
Commission at first instance acted in a manner which would 
enable the Full Bench to interfere. 

In any event, the order is borne out in terms of equity and 
good conscience by the longstanding existence of the paid 
holiday in the award, and otherwise on the facts and the 
evidence. 

The Commission at first instance was entitled on the 
application as framed or by use of s.26(2) of the Act to find as 
it did. Ground 4 is not made out for that reason. 

As to grounds 1,2 and 3, none of those grounds are made 
out. Indeed, s.27(l)(m) of the Act would not apply because 
the Commission is long functus officio in relation to the order 
made in 1985. As to ground 3, Easter Tuesday was presented 
as a paid holiday in the award for 10 years, and the Commission 
at first instance did not act in excess of jurisdiction. 

This was, in the end, a decision to vary which might well 
not have been made. The grounds advanced as suggesting that 
the decision reached was wrong in law or that there is any 
error in the exercise of the discretion, as ground 4 certainly 
indicates, have not been made out when one applies the 
principles in House v The King 11936155 CLR 499 (HO. We 
would dismiss the appeal. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading the Reasons for Decision of His Honour the 
President in draft form. I agree with the reasons set out therein 
that the appeal ought to be dismissed and have nothing to add. 

THE PRESIDENT: For those reasons, the appeal is 
dismissed. 

Order accordingly 
Appearances: Ms J H Smith (of Counsel), by leave, on behalf 

of the appellant. 
Ms S Ellery on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Minister for Health. 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
(Respondent) 

No. 608 of 1995. 
BEFORE THE FULL BENCH. 

8 November 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER P E SCOTT. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 9th day of October 1995, and having heard Ms J H 
Smith (of Counsel), by leave, on behalf of the appellant and 
Ms S Ellery on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 8th day of November 1995 
wherein it was found that the appeal should be dismissed, it is 
this day, the 8th day of November 1995, ordered that appeal 
No 608 of 1995 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S] President. 

Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical Electronic Foundry and Engineering 
Union (Western Australian Branch) 

(Appellant) 
and 

Apollo Electrotech Pty Ltd 
(Respondent). 

No. 615 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER P E SCOTT. 
COMMISSIONER R H GIFFORD. 

16 October 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Industrial Magistrate in the Industrial Magistrate's Court 
at Perth made on 11 May 1995 brought under s.83 of the In- 
dustrial Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). 

The Industrial Magistrate heard four complaints, Nos 30, 
33,90 and 91 of 1995, alleging in complaint No 30 of 1995, 
158 breaches of the overtime clause, 183 relating to the time 
and wages record, and 174 relating to the time and wages 
book in complaint No 90 of 1995. That is a total of 515. 

In relation to a Mr Mark James Watson there were 168 com- 
plaints of the overtime clause in complaint No 33 of 1995, 
and failure to provide correct pay slips 168 breaches, and 201 
in complaint No 91 of 1995 relating to failing to keep aproper 
time and wages record. That came to a total of537 allegations 
of breach. 
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In respect of each such breach which was found proven, the 
Industrial Magistrate imposed a penalty of $2.00. Thus, the 
penalties imposed were as follows (see page 9 of appeal book 
1 (hereinafter referred to as "AB1"))— 

Penalty 
Penalty 
Penalty 
Penalty 
TOTAL 

$682.00 
$672.00 
$348.00 
$402.00 
$2104.00" 

In relation to Mr Paul Christopher Bradshaw there were al- 
legations of breach of the clause which requires the payment 
Of overtime, allegations of breach of the requirement to pro- 
vide wages slips, and allegations of the requirement to keep 
time and wages records. 

In addition, in relation to the complaints of failure to pay 
overtime contained in complaint No 30 of 1995, there was an 
order for $3540.93 wages to be paid to Mr Paul Christopher 
Bradshaw and costs of $70.30 to be paid. 

In relation to the breaches set out in complaint No 33 of 
1995, the amount of $3627.57 wages not paid were ordered to 
be payable to Mr Mark James Watson and costs of $70.30 to 
be paid. 

In relation to the breaches set out in complaint Nos 90 and 
91 of 1995, there were orders for costs to be paid of $70.30 
and 470.30 (sic), but in fact $70.30. The amount of $281.20 
was ordered to be made payable to the appeUant who had 
brought the applications which were before the Industrial 
Magistrate. 

There was no order that the penalties imposed be paid, other 
than to consolidated revenues. 

It is against the decisions as to the persons to whom costs 
should be ordered to be paid and the quantum of costs that the 
appellant organisation, as well as the quantum of penalty, now 
appeals. The grounds of appeal herein are as follows (see pages 
2-7 (AB1))— 

"1. Grounds of Appeal 
1.1 The Industrial Magistrate erred in law in find- 

ing that penalties for breaches of the Award as 
particularised in the complaints ought to be 
imposed at the lower end of the scale, namely 
$2 for each breach, when that was contrary to 
the evidence and the weight of the evidence. 

1.2 The Industrial Magistrate, in imposing penal- 
ties at the lower end of the scale, erred in law 
by failing to take into account or proper ac- 
count of, and giving weight or any sufficient 
weight to her own findings as to the facts as 
evidenced by: 

(a) her finding that all of the complaints had 
either been admitted or found proven; 

(b) her finding that in respect of wages un- 
derpayments, all charges were proven 
and the defendant company had failed 
to pay overtime due to each of the two 
employees in respect of whom the com- 
plaints were laid; 

(c) her finding that a failure to maintain 
accurate time and wages records and to 
supply statements of hours worked were 
fundamental breaches of the defendant 
company's obligations to its employees 
under the Award; 

(d) her finding that the defendant compa- 
ny's records were incomplete and inad- 
equate; 

(e) her finding that the defendant company 
had at the instigation of a director, Mr 
Grego, destroyed time-cards and cash 
receipts; 

(f) her finding that the breaches weere (sic) 
continuing and compounded by the de- 
struction of records which could have 
been used to verify work hours accu- 
rately; 

(g) her finding that it would be inappropri- 
ate to issue a caution; 

(h) her taking into account previous 
breaches by the same defendant of 
clauses 14 and 12 of the same Award; 

(i) her taking into account that the defend- 
ant company (through its director Mr 
Grego) was aware of the award and its 
terms; 

(j) her taking into account that Mr Grego 
(a director of the defendant company) 
was a qualified tradesmen and had 
worked under the award before becom- 
ing an employer; 

(k) her taking into account the need for 
deterrent; 

(1) her taking into account the fact that no 
remorse had been shown. 

1.3 The Industrial Magistrate, in imposing penal- 
ties at the lower end of the scale, erred in law 
by failing to take into account or proper ac- 
count of, and giving weight or any sufficient 
weight to the fact that records were falsified 
by reason of deliberate destruction as evi- 
denced by: 

(a) the uncontested evidence of the wimess 
Bradshaw that time cards had been que- 
ried by him to a director of the Defend- 
ant Company, Mr Maskos, as to 
underpayments; 

(b) the failure of the Defendant Company 
to call Mr Maskos when the issue was 
squarely before the Court and there was 
an opportunity for Mr Maskos to be 
called to give evidence; 

(c) the uncontested evidence of witnesses 
Bradshaw and M. Watson that they had 
been paid cash for Saturday overtime 
and that such cash payments were 
signed for by them in a cash receipt 
book; 

(d) the concession made by the representa- 
tive of the defendant company in Com- 
plaint No's 260 to 262 of 1993 in effect 
that cash payments had been made by 
the defendant company to avoid the op- 
eration of certain laws of the Common- 
wealth; 

(e) the admission by Mr Grego in the 
present matter that in effect it was as a 
consequence of the previous complaint 
before Magistrate Whitely as to 
breaches of the Award that he destroyed 
the cash receipt book; 

(f) the admission by Mr Grego that he had 
deliberately instigated the destruction of 
both the time cards and the cash receipt 
book; 

1.4 The Industrial Magistrate, in imposing penal- 
ties at the lower end of the scale, erred in law 
by relying upon a purported dictum of the 
Supreme Court regarding totality of penalties 
including the purported maxim "enough is 
enough" and in particular by failing to take 
into account: 

(a) it was a second finding of breaches of 
the Award, following upon Complaint 
No. 261 of 1993, failure to provide cor- 
rect details of payment of wages con- 
trary to Clause 17(7) of the award; 

(b) the penalty imposed in the first instance 
by Mr Whitely SM was for a single com- 
plaint comprising 7 breaches of the 
Award in which the penalty imposed 
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was $400; alternatively if apportioned 
to 7 breaches was in effect $57 per 
breach within the single complaint; 

(c) even if applying a penalty at the low 
end of the scale it was manifestly inad- 
equate to impose a penalty for a second 
offence of the same nature at a rate of 
$2 per breach as compared with either 
$400 alternatively $57; 

(d) that a fine for a second breach of the 
same clause of the Award at $2 each was 
manifestly contemptuous in the face of 
the facts and of the failure of the de- 
fendant company to show any substan- 
tive matters in mitigation. 

1.5 The Industrial Magistrate, in imposing penal- 
ties at the lower end of the scale, erred in law 
by treating each category of offences as being 
of a similar level of seriousness and in par- 
ticular that: 

(a) each breach of Clause 14(7)(b) of the 
Award (relating to failure to supply 
employees with statements showing 
ordinary hours worked for each pay 
period) invoked a penalty of $2 for each 
breach and was equal to; 

(b) each breach of Clause 17 of the Award 
(relating to failure to maintain accurate 
time and wages records) which invoked 
a penalty of $2 for each breach and was 
equal to; 

(c) each breach of Clause 12(l)(a) of the 
Award (relating to failure to pay over- 
time entitlements) over an extended 
period of time which invoked a penalty 
of $2 for each breach. 

1.6 The Industrial Magistrate erred in law by or- 
dering that the penalties imposed against the 
defendant not be paid to the Complainant but 
be paid into Consolidated Revenue and in 
particular by failing to take into account or 
proper account of, and giving weight or suffi- 
cient weight to her own findings as to the facts 
as evidenced by: 

(a) her finding that all of the complaints had 
either been admitted or found proven; 

(b) her finding that in respect of wages un- 
derpayments, all charges were proven 
and the defendant company had failed 
to pay overtime due to each of the two 
employees in respect of whom the com- 
plaints were laid; 

(c) her finding that a failure to maintain 
accurate time and wages records and to 
supply statements of hours worked were 
fundamental breaches of the defendant 
company's obligations to its employees 
under the Award; 

(d) her finding that the defendant compa- 
ny's records were incomplete and inad- 
equate; 

(e) her finding that the defendant company 
had at the instigation of a director, Mr 
Grego, destroyed time-cards and cash 
receipts; 

(f) her finding that the breaches weere (sic) 
continuing and compounded by the de- 
struction of records which could have 
teen used to verify work hours accu- 
rately; 

(g) her finding that it would be inappjropjri- 
l ate to issue a caution; 
I (h) her taking into account previous 
| breaches by the same defendant of 
1 clauses 14 and 12 of the same Award; 

(i) her taking into account that the defend- 
ant (in effect through its director Mr 
Grego) was aware of the award and its 
terms; 

(j) her taking into account that Mr Grego 
(a director of the defendant company) 
was a qualified tradesmen and had 
worked under the award before becom- 
ing an employer; 

(k) her taking into account the need for 
deterrent; 

(1) her taking into account the fact that no 
remorse had teen shown. 

1.7 In directing the penalties away from the Com- 
plainant Her Worship failed to give weight or 
sufficient weight to the Complainant's pjrelimi- 
nary submission that given the massive amount 
of work required to undertake the complaint, 
it would be appropriate that the penalties be 
directed to the Complainant. 

1.8 In directing the penalties away from the Com- 
plainant Her Worship erred in law by relying 
on the reasons given by His Worship Mr M.T. 
Whitely SM in Complaints No.'s 260 to 262 
of 1993, proceedings by the same Complain- 
ant in this matter against the same Defendant 
in this matter, and in failing to distinguish that 

(a) the Complainant in this matter had been 
forced to proceed to the hearing of evi- 
dence by reason the Defendant electing 
to resist the complaints in resp>ect of 
failure to pay overtime; 

(b) there was a finding in this matter that 
there had been a deliberate destruction 
of records which had not teen explained 
despite an opportunity to do so. 

1.9 In directing the penalties away from the Com- 
plainant Her Worship erred in law by denying 
the Complainant an opportunity to present its 
submissions as to why the psenalties should be 
directed towards it: 

(a) the Complainant made a preliminary 
submission to forewarn Her Worship as 
to its intended submission should she 
find against the Defendant; 

(b) the representative of the Defendant was 
afforded an opportunity to reply as 
though the submissions of the Com- 
plainant had teen made when that was 
not the case; 

(c) Her Worship proceeded to make a de- 
termination on the question immedi- 
ately, thus excluding the Complainant 
from making its proposed submission. 

1.10 The Industrial Magistrate erred in law in her 
findings as to costs whereby she excluded a 
claim by Mr Bradshaw for airfares and lost 
wages and in particular: 

(a) her finding that it was viable for Mr 
Bradshaw to travel by road transpjort 
from Paraburdoo for the hearing and to 
return by road; 

(b) her finding that Mr Bradshaw had 
elected not to return to Paraburdoo im- 
mediately after giving his evidence; 

(c) her finding that Mr Bradshaw could 
have returned to his workplace the same 
day as he finished giving evidence 

(d) her finding that Mr Bradshaw gave evi- 
dence only for a short time when it was 
the Defendant's action in defending 
matters in relation to Mr Bradshaw 
which required him to attend in person 
to give evidence; 



(e) her failure to consider the Complain- 
ant's submissions as to Mr Bradshaw's 
oral evidence being the best evidence 

(f) her failure to consider that by having 
been forced to travel to Perth to give 
evidence, Mr Bradshaw's payment of 
airfare and loss of wages were in effect 
a subsidy to the Defendant and worked 
to the prejudice of the innocent party. 

2. Public Interest 
2.1 It is contrary to public interest to impose pen- 

alties in respect of serious breaches of an 
Award which are so manifestly low that: 

(a) there is no effective deterrent or deter- 
rent at all; 

(b) the penalty for persistent long-term 
breaches of an Award is cheaper than 
the cost of complying with the Award; 

(c) the penalty per proven complaint is less 
than the Complainant's cost of investi- 
gating alleged breaches of an award, of 
calculating amounts due, of preparing 
the complaints and necessary evidence 
and of presenting the complaints in 
court; 

(d) there is no effective deterrent to delib- 
erate destruction of pnimary documents; 

2.2 It is contrary to the public interest that the 
penalty for second offences of breaches of an 
Award by the same defendant be manifestly 
less than that imposed at first instance. 

2.3 It is contrary to the public interest that a com- 
plaint properly investigated and presented at 
considerable cost in money and time to the 
Complainant union invoke manifestly inad- 
equate penalties so as to deter further com- 
plaints being investigated and presented before 
the Industrial Magistrate's Court of Western 
Australia. 

2.4 It is contrary to the public interest that penal- 
ties imposed for second breaches of an Award 
by the same Defendant not be directed to be 
paid to the Complainant when that is a deter- 
rent to the Complainant from investigating and 
presenting complaints as to Award breaches 
of the Industrial Magistrate's Court of West- 
em Australia. 

2.5 If unreversed the decision of the Industrial 
Magistrate will have the effect of discourag- 
ing unions including the Complainant from 
undertaking investigations into alleged 
breaches of Awards, drafting and filing com- 
plaints and otherwise exercising such duties 
on behalf of members other than in simple 
cases or not at all and this is contrary to the 
public interest. 

3. Orders Sought 
The Appellant seeks orders that: 

(a) the appeal be upheld; 
(b) the decision of Industrial Magistrate Robbins 

made 11 May 1995 in respect of penalties and 
costs be quashed and such orders as deter- 
mined appropriate by the Full Bench be sub- 
stituted; 

(c) alternatively, the decision of Industrial Mag- 
istrate Robbins made 11 May 1995 in respect 
of penalties and costs be quashed and the 
matter remitted back to Her Worship for de- 
termination according to law." 

BACKGROUND 
The complaints related to a series of breaches, each of which 

constituted a separate allegation of breach, although contained 

There were three categories of breach alleged, but all re- 
lated to the period 16 February 1989 to 16 Febmary 1995 and 
related to two electrical apprentices in the employ of the re- 
spondent company. Those electrical apprentices, both of whom 
gave evidence at first instance, were Mr Paul Christopher 
Bradshaw and Mr Mark James Watson. 

It was not in issue at first instance that the award which 
applied to the employment of Mr Bradshaw and Mr Watson 
was the Electrical Contracting Industry Award No R 22 of 
1978 (hereinafter referred to as "the award"). 

The breaches which were alleged to have occurred were in 
three categories, as I have observed. The first category was 
breaches of clause 12(1) of the award which provides for pay- 
ment of overtime and reads as follows— 

"(1) (a) Subject to the provisions of this subclause, all 
work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, shall 
be paid for at the rate of time and one-half for 
the first two hours and double time thereafter. 
For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in 
an establishment in accordance with Clause 
11.—Hours. 

(b) (i) Work done on Saturdays after 12.00 
noon or on Sundays shall be paid for at 
the rate of double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid 
for at the rate of double time and a half. 

(iii) An employee who works on a Saturday, 
Sunday or holiday shall be paid for at 
least three hours at the appropriate over- 
time rate. 

(c) Work done on Saturdays prior to 12.00 noon 
shall be paid for at the rate of time and one 
half for the first two hours and double time 
thereafter but this paragraph does not apply 
in a case to which paragraph (c) of subclause 
(1) of Clause 11.—Hours applies. 

(d) In computing overtime each day shall stand 
alone but when an employee works overtime 
which continues beyond midnight on any day, 
the time worked after midnight shall be 
deemed to be part of the previous day's work 
for the purpose of this subclause." 

The second category was breaches of clause 14(7) of the 
award which referred to a failure to provide the employee con- 
cerned with a statement showing ordinary hours worked for 
the various pay periods. Clause 14(7) reads as follows— 

"(7) Details of Payments to be Given: 
The employer shall provide each employee with a 
statement showing— 

(a) The employee's ordinary rate of wage. 
(b) The number of ordinary hours worked. 
(c) The number of overtime hours worked. 
(d) The amount of allowances and special rates 

paid. 
(e) Any paid leave payments made. 
(f) The gross amount of wages and allowances 

paid. 
(g) All deductions. 
(h) The net amount of wages and allowances." 

In addition, the third category was of allegations of breach 
of clause 17 of the award which reads as follows— 

"17.—TIME AND WAGES RECORD 
(1) Each employer shall keep a time and wages book 

showing the name of each employee, the nature of 
his work, his electrical worker's licence or permit 
number, the hours worked each day and the wages 
and allowances paid each week. Any system of au- 
tomatic recording by means of machines shall be 
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(2) The time and wages record shall be open for inspec- 
tion by a duly accredited official of the union during 
the usual office hours, at the employer's office or 
other convenient place and he shall be allowed to 
take extracts therefrom. The employer's works shall 
be deemed to be a convenient place for the purpose 
of this subclause and if for any reason the record be 
not available at the works when the official calls to 
inspect it, it shall be made available for inspection 
within twelve hours either at the employer's office 
or at the works." 

All the breaches of clauses 14 and 17 were admitted, but the 
breaches which were alleged in relation to clause 12.—Over- 
time were denied and the matters were heard and determined 
by the Industrial Magistrate. In the end, all breaches, whether 
admitted or denied, were found proven. 

I would add that, in fact, pleas of guilty were taken in rela- 
tion to these matters, but a plea of guilty is not appropriate 
(see both s.83 of the Act and Mt Newman Mining Co Ptv Ltd 
v AWU (WA Branch-) 54 WAIG 1542 flACfr. The defendant 
in proceedings under s.83 of the Act is the subject of an appli- 
cation which alleges a breach of an award, an order, or an 
industrial agreement, not charged with an offence. The stand- 
ard of proof is that for civil proceedings (see also TWU v 
Arrow Holdings Pty Ltd (op cit) (FB) at pages 1051-1052 
where Reifek and Another v McElrov and Another 119651 
112 CLR 517 at 521 (HO was applied). 

There was evidence before the Industrial Magistrate from 
Mr Paul Christopher Bradshaw, Mr Mark James Watson, now 
electrical tradesmen, but formerly electrical apprentices em- 
ployed by the respondent, a Director of the respondent, Mr 
Jelco Grego, and all witnesses were examined and cross-ex- 
amined. 

The learned Industrial Magistrate, having heard the evidence, 
made the following findings— 

(1) She would not order that any monies payable by way 
of underpayment or costs be paid to the employees 
personally. In this respect she said that she proposed 
to follow what Mr Whitely SM had decided in an- 
other matter where the respondent had been found 
to have breached the award (see page 137 (AB1)). 

(2) The court had before it a total of 1052 complaints 
against the respondent company, all of which had 
been admitted or found proven (see pages 137-140 
(AB1)). 

(3) There was a failure by the respondent to pay over- 
time due to both those employees, and that the total 
amounts of $3540.93 and $3627.57 being unpaid 
were payable to Mr Bradshaw and Mr Watson re- 
spectively for overtime not paid. 

(4) The failure to maintain accurate time and wages 
records and to supply statements of hours worked 
were fundamental breaches of the defendant's obli- 
gations to its employees under the relevant award. 

(5) Some records of hours worked were maintained 
which showed time and a half, double time and sick 
days, but failed to show ordinary hours worked, and 
therefore the records which were kept were incom- 
plete and inadequate. 

(6) Mr Grego said in evidence, as a Director of the de- 
fendant company, that time cards and cash receipts 
were destroyed at his instigation. Therefore, there 
was no reliable verification of hours worked. 

(7) This was not a case where time and wages records 
were fabricated as was the case in McCorrv v Como 

(8) It was a case where inadequate time records were 
kept, the inadequacy continued and the primary 
records were destroyed. No real explanation for these 
matters was offered by Mr Grego and no evidence 
was led from any person who filled in the records, 
so that the court was left to speculate as to what ex- 
actly happened. 

(9) These breaches were continuing and were com- 
pounded by the destruction of records which could 

have been used to verify the hours worked, accu- 
rately. 

(10) It would be inappropriate to issue a caution, and pen- 
alties ought to be imposed, although at the lower 
end of the scale. 

(11) In calculating penalties. Her Worship took the fol- 
lowing into account also— 

(a) There were previous breaches by the same 
defendant of clauses 12 and 14 of the same 
award. 

(b) The payments to be made to Mr Bradshaw and 
Mr Watson (being the amount of overtime due 
and payable and not paid) which totalled 
$7168.50. 

(c) That the defendant was aware of the award, 
having worked under it as a qualified trades- 
man before he became an employer. 

(d) The need for a deterrent and the fact that no 
remorse had been shown. 

(e) That the failure to record ordinary hours 
worked occurred by continuing omission 
rather than by active commission. 

(f) That admissions were made to some com- 
plaints at an early opportunity. 

(g) The dicta of the Supreme Court regarding to- 
tality of penalties, including the maxim 
"enough is enough". 

Her Worship also decided that the penalty was to be paid to 
Consolidated Revenue in line with the decision made by Mr 
Whitely SMinan earlier matter involving the same defendant 
for breach of the same award, and that the claim for Mr 
Bradshaw's airfare and wages involved a consideration as was 
the case under the Official Prosecution and Defendant's Cost 
Act that the court consider the viability of travel by road trans- 
port as compared to airfare. 

Her Worship decided, in any event, that "Mr Bradshaw's 
evidence occupied a very short time yesterday, well prior to 
the lunch adjournment, he has elected not to return to his 
workplace but to come to court again today. He could have 
returned to his workplace yesterday and been notified of the 
outcome of these proceedings by telephone". Her Worship 
therefore disallowed his claim for costs. 

CONCLUSIONS 
The decisions appealed against as to quantum of penalty 

were discretionary decisions and the principles set out in House 
v The King 119361 55 CLR 499 at 505 CHC) apply. It is not 
for the Full Bench to substitute its decision for that of the 
learned Magistrate unless the appellant establishes that the 
exercise of the discretion at first instance miscarried in the 
manner described by the High Court in House v The King (op 
cit) (HC). 

The Full Bench heard detailed submissions in this appeal, 
all of which I have considered. The Full Bench laid down 
some principles relating to the imposition of penalty in en- 
forcement of award proceedings, applying a number of High 
Court judgments including MOA v Citv of Bavswater 30 A1LR 
15 (FC1. Hennessv v Keetlevs Tours Ptv Ltd 30 AILR 125 
CFO and Masters v Highway One Transport Ptv Ltd 32 ATT R 
226 (FCl. as well as TPC v CSR Ltd (19911ATPR 41-076. in 

I wish to observe that one can have a number of sentences 
for a number of offences and each sentence when considered 
separately can be said properly to be correct. However, when 
added together, as they properly can be, then the result is a 
head sentence which falls outside the general pattern of sen- 
tencing in relation to crimes of a certain type which have de- 
veloped (or which in the opinion of the court ought to develop) 
. I » ^ f ITS * A < W. A J. * » V J.WJXA1&UU ^ UA t, 
CJ and Wallace J agreeing). At page 119 Wickham J also said 
this— 

"In the area of sentencing, enough to meet all the various 
considerations is enough. More than enough is wrong 
because the excess is not only purposeless but might be 



harmful in that the prisoner might become hopeless, ag- 
gressive or otherwise intractable, and thus one of the 
purposes of punishment will be defeated through making 
it more rather than less likely that he will eventually of- 
fend again." 

There is without doubt a principle of sentencing in criminal 
matters of "enough is enough". It is a principle, in my opin- 
ion, transferable to proceedings in the Industrial Court where 
a penalty is imposable for breach of an award or for the 
breaches of other descriptions. 

I now turn to the question of destruction of primary time 
and wages records. This destruction was effected after the pro- 
ceedings in the Industrial Magistrate's Court in relation to other 
breaches of the award by the defendant. Mr Lucev (of Coun- 
sel) submitted that their destruction did not contribute to the 
defectiveness of the time and wages records. The fact of the 
matter is that no record existed which could properly verify 
the overtime hours worked, as the Industrial Magistrate found. 
If it had, it may have been unnecessary to hear and determine 
the contested complaints which may not have been contested. 
As it was, the overtime claims were not able to be verified 
from primary sources. Her Worship found correctly and was 
entitled to tie that into account. 

As to the question of remorse, Mr Grego admitted, as a Di- 
rector giving evidence for the defendant at first instance, that 
his main concern was that these matters were costing money. 
There was not an unequivocal display of real remorse, on the 
evidence (see page 68 (AB1)). 

Her Worship found that the records were not fabricated, and, 
of course, they were not, but that is not to the point in this 
matter. I understand the finding as to the destruction of the 
records to mean that "intentional" meant that there was not 
intended to be any destruction of the records as a wages record. 

Mr Lucev submitted that it might reasonably be inferred 
that the business was a small business which could not afford 
to be the subject of the increased penalties. There was no evi- 
dence of that fact and in any event the increases which I would 
propose would not seem to me to be substantial in the scheme 
of things. 

Her Worship correctly found that the failure to maintain time 
and wages records and to supply statements of hours worked 
in accordance with clauses 14 and 17 of the award were fun- 
damental breaches of the defendant's obligation to its employ- 
ees. I would also add that the failure to pay overtime when 
required was also a fundamental breach. I observe there was, 
and as the Industrial Magistrate found, no reliable verifica- 
tion of hours worked because the time cards and cash receipts 
were destroyed. 

Her Worship also correctly took into account that there had 
been previous breaches of clauses 12 and 14 of the award 
found to have been committed by the defendant (see pages 
141-142 and 159 (AB1)). As far as one can ascertain from the 
appeal book, some of these breaches were committed in 1992 
which was before a quantity of these other breaches were com- 
mitted. There was a penalty of $400.00 imposed by Mr Whitely 
SM in that matter in respect of a number of complaints, the 
details of which are not plain. However, it was not disputed 
before us that Her Worship was correct in so doing. 

The Industrial Magistrate also found and took into account 
that a number of breaches had been admitted. Thus, there was 
no need for them to be contested. However, the important 
matters of breach of the obligation to pay overtime were not 
admitted and were contested. Mr Grego, in evidence, said that 
he would not commit further breaches, and that is a matter to 
be taken into account. 

I am not at all satisfied, however, that the failure to know 
the terms of the award is exculpatory. The award is a matter of 
law. If it governed these contracts of employment, an igno- 
rance of the law is no excuse. I have some difficulty, there- 
fore, in understanding why it could be said in the Federal Court 
authorities referred to in McCorry v Bolivia Nominees Pty 
Ltd t/a Ballajura Tavern (op cit) (FB) that ignorance of the 
terms of the award was a matter of mitigation. I would no 
longer see ignorance of the award to be a factor which could 

There were before the court, not insignificantly, 1052 com- 
plaints of breach, all of which were found proven by admis- 
sion or after a hearing. These continued in relation to two 
employees over a period of almost five years. These were sig- 
nificant factors. Another significant factor was the substantial 
amount of the underpayments for overtime. Another signifi- 
cant factor was that the two employees were apprentices to 
whom an employer can properly be said to have a special re- 
sponsibility. Another important factor was the need to deter 
persons from these sort of breaches, in particular the failure to 
pay overtime to apprentices. Her Worship properly took that 
into account, but there does not seem to have been direct ref- 
erence to the special relationship involving apprentices and 
an employer. 

It was not relevant to take into account the quantum of the 
underpayment as reducing the penalty (see McCorry v Bo- 
livia Nominees Pty Ltd t/a Ballajura Tavern (op cit) (FB)). 
The penalty is one matter. The need to order that the failure to 
comply with an award be remedied by ordering a payment to 
the employee who had not been paid the amount to which he 
or she was entitled is entirely separate. 

It is, of course, a matter to consider that the maximum pen- 
alty for each breach is $1000.00. That indicates something of 
the seriousness with which some offences are to be regarded. 
The penalty of $2.00 per breach is almost the very bottom of 
the scale above $1.00 per breach and a caution. I am satisfied 
that the Industrial Magistrate erred in imposing penalties al- 
most at the very bottom of the scale for matters of breach 
which occurred over a lengthy period of time and which in- 
volved apprentices. Having regard to those factors, and all of 
the findings of the Industrial Magistrate, and all of the factors 
which she took into account, the penalties imposed were mani- 
festly inadequate. 

I am not persuaded, further, that the destruction of the pri- 
mary records need to be given more weight than Her Worship 
seems to have given it, nor am I persuaded by Mr Lucev's 
submissions that little or no weight should be given to this 
act. 

For the reasons which I have set out above, there is a maxim 
of "enough is enough" which I propose to take into account, 
but it was not applicable in this case to the extent which Her 
Worship applied it. This was a second set of breaches, some 
of them of similar provisions, of the award. 

There was an error in the exercise of discretion in that the 
penalties imposed were too low, having regard to the maxi- 
mum imposable penalty of $1000.00, the time over which the 
breaches occurred, that they occurred in relation to appren- 
tices, that they were not the first breaches committed by this 
defendant, and all of the other factors taken into account by 
Her Worship, including the admission of a number of breaches, 
and the number of breaches involved. The total amount im- 
posed by way of penalty for 1052 breaches was $2104.00. 
The error in the exercise of discretion in terms of House v The 
King (op cit) (HC) enables the Full Bench to substitute the 
exercise of its discretion. The following exercise of discretion 
is based on and takes into account those factors which I have 
just mentioned. 

I would increase the penalty for breach of clause 12 of the 
award to $5.00, and the penalty for breaches of clauses 14 and 
17 to $5.00 each in this case. I would account the failure to 
pay overtime in this case more serious than the failure to keep 
records and to provide the pay slips as prescribed. There were 
158 breaches of clause 12 in complaint No 30 of 1995, and 
183 breaches of clause 14 in relation to pay slips, and 174 
breaches of the requirement to maintain a wages book in ac- 
cordance with clause 17 in complaint No 90 of 1995. That 
amounted to 515 in all relating to Mr Bradshaw. 

In the case of Mr Watson, there were 168 breaches of clause 
12 (Overtime) proven in complaint No 33 of 1995, and 168 
breaches of the pay slip obligation in clause 14, and 201 
breaches of the obligation to keep a time and wages record in 
accordance with clause 17. This was a total of535. That makes 
a total penalty of $5260.00. 

I would uphold the appeal and vary the orders at first in- 
stance accordingly. 
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was payable to the applicant organisation. Her Worship de- 
clined to do so relying on what Mr Whitely SM had decided 
in the previous proceedings. 

There was the submission to Her Worship that given the 
great amount of work said to have been required to undertake 

j die complaint, it would be appropriate that the penalties be 
| directed to the complainant. Assuming that the Industrial 
j Magistrate's Court has power to order that a penalty be paid 
} to the applicant organisation, which is a power which, if it 
j exists, may be said to be implicit in s.83(6) of the Act (rather 
1 than expressed), I am not persuaded that Her Worship erred in 
j the exercise of the discretion. I am not persuaded, having re- 
J gard to the similarity of complaints and the number of wit- 
j nesses necessary to be proofed and the length of proceedings 
} that a "massive amount of work" was required, and therefore, 
j would say that Her Worship could necessarily have concluded 
J that a massive amount of work was required. That is, of course, 
J if that were a sufficient factor upon which to exercise her dis- 
1 cretion to make the order sought. 

Further, the necessity to go to a hearing of the allegations of 
breach of the overtime payments of the award is a matter to be 
considered in relation to the question of costs, not the ques- 
tion of whether the penalty should be paid to the applicant. If 
that is not the case then I have not been so persuaded. 

Next, it was submitted that there was not a reasonable op- 
portunity to make submissions on the part of Mr Lovell, who 
appeared as advocate for the applicant organisation (the ap- 
pellant) at first instance. This was because Her Worship, hav- 
ing indicated before lunch on the day of the hearing that she 
would hear further submissions in relation to that matter, re- 
turned after lunch and announced that she would follow the 
course which Mr Whitely SM had taken in the previous pro- 
ceedings of ordering that the penalties be paid to Consoli- 
dated Revenue. 

It was submitted by Mr Lucev in effect that Mr Lovell, who 
appeared at first instance, then still had an opportunity to make 
submissions. However, I do not agree because Her Worship 
had ruled already. The question is whether there was a failure 
to afford the applicant a reasonable opportunity to be heard 
and a denial of procedural fairness. That might be said to be 
so in the circumstances. However, not every departure from 
the rules of natural justice or procedural fairness at a trial will 
entitle the aggrieved party to a new trial (or to have the deci- 
sion quashed). But where there has been a denial of natural 
justice affecting the entitlement of a party to make submis- 
sions on an issue of fact, especially when die issue is whether 
the evidence of a particular witness should be accepted, it is 
more difficult for a court of appeal to conclude that compli- 
ance with the requirements of natural justice or procedural 
fairness could have made no difference to the outcome and 
where the denial relates to the opportunity of making submis- 
sions on a question of law. All that an appellant needs to show 

, is that the denial of natural justice deprives him of the possi- 
j bility of a successful outcome. To negate that possibility, it is 
j necessary for the appellate court to End that a properly con- 
! ducted trial could not possibly have produced a different re- 
1 suit (see Stead v SGIC 119861 161 CLR 141 (HO). 
| This matter was, in fact, a matter of the exercise of discre- 
1 tion. To elaborate, if all that happened at a trial was that a 
j party was denied the opportunity of making a submission on a 

question of law, when, in the opinion of the appellate court 
the question of law must clearly be answered unfavourably to 
the aggrieved party, it would be futile to order a new trial (see 
Stead v SGIC (op cit) (HC) at page 145). The same can be 
said about a discretionary decision, which this was, whether 
to order that the penalty be paid to the applicant. There was 
nothing before us to indicate that anything further could have 
been said to cause the Industrial Magistrate to reach a differ- 
ent decision. On what was before the Industrial Magistrate, 
there is nothing which has been said by the appellant which 
would establish that there was a miscarriage of the exercise of 
the discretion, given that the appellant must establish that to 
succeed. 

Further, there was nothing put to us that would persuade us 
that the decision was made in the denial of natural justice such 
as, therefore, within the principle in Stead v SGIC (op cit) 
(HC) to cause us to quash the decision. 

I now turn to those grounds of appeal which challenge the 
Industrial Magistrate's decision not to order payment of air- 
line fares for Mr Bradshaw to travel to Perth from the Pilbarra 
to give evidence. The submissions that he was not required or 
was not required for the time he was said to be present in 
Perth are not valid. Mr Bradshaw was required to give evi- 
dence, and his evidence whs obviously a vital part of the ap- 
plicant's case. Indeed, he was cross-examined on it. He was 
required to be present. It would be reasonable for such a vital 
witness to be present during the whole of the applicant's case. 
However, costs were in the discretion of the Industrial Magis- 
trate. It might be said in this day and age that a witness is 
reasonably entitled to the cost of an aeroplane fare rather than 
a bus fare from a place which is remote or distant from Perth. 
However, it has not been established to me that the exercise of 
discretion miscarried on this occasion, having regard to the 
dicta in Talbot v Truslove 119261 WALR 86 at 87-88 per 
MacMillan J. 

I have considered all of the submissions and material made 
to or before the Full Bench. There will be orders that the ap- 
peal be upheld, and the decision made by the Industrial Mag- 
istrate at first instance be varied to substitute the penalties 
which I have referred to above. The other grounds of appeal 
are otherwise not made out 

COMMISSIONER SCOTT": I have had the benefit of read- 
ing the Reasons for Decision of His Honour, The President. I 
agree and have nothing to add. 

COMMISSIONER GIFFORD: I have read the Reasons for 
Decision in draft form of His Honour the President and agree 
with them. I have nothing further to add. 

THE PRESIDENT: For those reasons, the appeal is upheld 
and the decision made by the Industrial Magistrate at first in- 
stance is varied to substitute the penalties which I have re- 
ferred to above. 

Order accordingly 
Appearances: Mr A F Lovell and with him Mr C F Young 

on behalf of the appellant. 
Mr A D Lucev (of Counsel), by leave, on behalf of the re- 

spondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical Electronic Foundry and Engineering 

Union (Western Australian Branch) 
(Appellant) 

and 
Apollo Electrotech Pty Ltd 

(Respondent). 
No. 615 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER P E SCOTT. 
COMMISSIONER R H GIFFORD. 

16 October 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 21st day of August 1995, and having heard Mr A F 
Lovell and with him Mr C F Young on behalf of the appellant 
and Mr A D Lucev (of Counsel), by leave, on behalf of the 
respondent, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on the 
16th day of October 1995 wherein it was found that the ap- 
peal should be upheld, it is this day, the 16th day of October 
1995, ordered as follows— 

(1) THAT appeal No 615 of 1995 be and is hereby up- 
held. 

(2) (a) THAT the orders made by the Industrial Mag- 
istrate upon complaints No 30,33,90 and 91 
of 1995 on the 11th day of May 1995 in re- 
spect of the breaches set out therein and found 
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to be proven and fixing penalties of $2.00 in 
respect of each such breach be and are hereby 
varied so that the penalty for each breach found 
to be proven be $5.00 not $2.00. 

(b) THAT the total amount by way of penalty to 
be paid by the respondent herein as contained 
in such orders be and is hereby varied to read 
$5260.00. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers Union of Australia, WA Branch 
(Appellant) 

and 
Cosmelia Holdings Pty Ltd t/a Kalgoorlie Fuel Company 

(Respondent). 
No. 544 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER C B PARKS. 
COMMISSIONER R H GIFFORD. 

23 October 1995. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision of 
Commissioner Parks and myself. 

This is an appeal by the appellant against the decisions of 
an Industrial Magistrate given on 26 April 1995 at Perth in 
complaints No 2036-2260 of 1994. The decisions involved 
were not decisions which finally disposed of the matter, but 
they were decisions as defined in 84 of the Industrial Rela- 
tions Act 1979 (as amended) (hereinafter referred to as "the 
Act"). They were decisions which ordered that certain par- 
ticulars applied for were to Ire provided to the defendant em- 
ployer at first instance. It is against the decisions ordering the 
supply of certain particulars of complaint that this appeal is 
brought. 

There were a number of complaints before the Industrial 
Magistrate's Court that the defendant had failed to pay certain 
of its employees, whom one assumes were members of the 
complainant organisation, the Transport Workers Union of 
Australia, WA Branch, overtime contrary to clause 14 of the 
Transport Workers (Oil Agents/Contractors) Award 1981, No 
1580 of 1980 (hereinafter referred to as "the award"), and 
also that for fortnight pay periods ending on various dates the 
defendant failed to pay the correct rate when a ten hour break 
was not allowed between the work of successive days to vari- 
ous employees. Various sums were claimed as not having been 
paid when they were due and payable under the award. 

In addition, there were allegations in relation to other em- 
ployees that the defendant had failed to pay the correct meal 
allowances between certain dates. 

The particulars sought are set out in copies of minutes of 
orders sought which appear at pages 000112-000115 of the 
appeal book (hereinafter referred to as "AB"). 

The grounds of appeal herein appear at pages 0002-0003 
(AB). 

The decision appealed against is a "finding" as that is de- 
fined in s.7 of the Act. 

The complaints at first instance were made under s.83 of the 
Act for enforcement of the award. 

This appeal is brought under s.84 of the Act. In that section, 
a decision is defined to include— 

"... a penalty, order, order of dismissal, and any other 
determination of an industrial magistrate's court, but does 

not include a decision made by such a court in the exer- 
cise of the jurisdiction conferred on it by— 
(a) section 96J; 
(b) Division 1 of Part 5 of the Workplace Agreements 

Act 1993; or 
(c) section 100 of that Act." 

However, pursuant to the section an appeal lies. 
S.49(2a) of the Act does not apply to this appeal because 

only s.49(7), (8) and (9) of the Act apply to and in relation to 
all proceedings before the Full Bench whether under s.49 or 
not. Accordingly, the appeal lies without the appellant estab- 
lishing that the appeal is of such importance that in the public 
interest an appeal should lie. 

It is quite clear that these were complaints made in relation 
to a Federal award by a Federal organisation. Indeed, it was 
so said from the bar table by Ms Ponnuthurai (of Counsel) 
who appeared for the appellant. 

The jurisdiction of the Industrial Magistrate's Court stems 
from s.83 of the Act which enables, inter alia, any organisa- 
tion or association named as a party to an award to apply in 
the prescribed manner to an Industrial Magistrate's Court for 
the enforcement of the award. S.81A of the Act confers no 
jurisdiction in relation to a Federal award. 

In any event, for the purposes of the Act, an award is de- 
fined in s.7 of the Act as follows— 

"award means an award made by the Commission under 
this Act;" 

"Organization" is defined in s.7 of the Act to mean "an or- 
ganization that is registered under Division 4 of Part 11" of the 
Act. Accordingly, the complaints at first instance were not 
brought by an "organisation" as defined in the Act, but by a 
Federal organisation which is not empowered so to do. Fur- 
ther, the award sought to be enforced is not an "award" as 
defined in the Act, because it is not an award of this Commis- 
sion. 

Neither S.81A nor s.83 of the Act, nor any other provision, 
confers or conferred jurisdiction on the Industrial Magistrate's 
Court, established under s.81(l) of the Act, to hear the com- 
plaints. The matter was heard and determined without juris- 
diction insofar as the orders appealed against were concerned. 

Lack of jurisdiction was not a ground of appeal. It is trite 
law that jurisdiction cannot be conferred on a court when it 
does not have it, by consent or otherwise (see SGS Australia 
Ptv Ltd v Tavlor 73 WAIG 1760 at 1762 fFBY). Further, it is 
the duty of an appellate court to entertain a plea to the juris- 
diction at any stage even if the point was not raised in the 
court below (see Welsh v Anderson (1902') 5 WALR 1 fWA 
Supreme Court. FCV) and Halsburv's Laws of England (4th 

There was no jurisdiction in the Industrial Magistrate's Court 
to hear or determine the complaints or to make the orders ap- 
pealed against pursuant to the Act. We would uphold the ap- 
peal on that basis and would quash the decision of the Industrial 
Magistrate. 

COMMISSIONER GIFFORD: I have read the Reasons for 
Decision in draft form of His Honour the President, and agree 
with them. I have nothing further to add. 

THE PRESIDENT: For those reasons, the appeal is upheld 
and the decision of the Industrial Magistrate is quashed. 

Order accordingly 
Appearances: Ms V Ponnuthurai (of Counsel), by leave, on 

behalf of the appellant. 
Mr D S Sash (of Counsel), by leave, on behalf of the re- 

spondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers Union of Australia, WA Branch 
(Appellant) 

and 
Cosmelia Holdings Pty Ltd t/a Kalgoorlie Fuel Company 

(Respondent). 
No. 544 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER C B PARKS. 
COMMISSIONER R H GIFFORD. 

23 October 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 3rd day of October 1995, and having heard Ms V 
Ponnuthurai (of Counsel), by leave, on behalf of the appellant 
and Mr D Sash (of Counsel), by leave, on behalf of the re- 
spondent, and the Full Bench having reserved its decision on 
the matter, and reasons for decision being delivered on the 
23rd day of October 1995 wherein it was found that the ap- 
peal should be upheld, it is this day, the 23rd day of October 
1995, ordered as follows— 

(1) That appeal No 544 of 1995 be and is hereby up- 
held. 

(2) THAT the decision of the Industrial Magistrate in 
complaints Nos 2036-2260 of 1994 made on the 26th 
day of April 1995 be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Avon Lovell 
(Applicant) 

and 
Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch 

(Respondent). 
No. 1025 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

26 October 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an application by the applicant 
who was, at all material times, a member of the respondent 
organisation. The respondent was, at all material times, an 
organisation as that is defined in s.7 of the Industrial Rela- 
tions Act 1979 (as amended) (hereinafter referred to as "the 
Act"). This application is made under s.66 of the Act. The 
application, as amended, sought a declaration as to the true 
interpretation of certain rules of the respondent, namely— 

"1. Does the Industrial Magistrate's Court constitute an 
Industrial Tribunal within the meaning of the rules 
of the Union? 

2. Does signing an application to initiate a matter be- 
fore the Industrial Magistrate's Court constitute 
'preparation of cases' within the meaning of Rule 
11.2.2.1? 

3. Can an Industrial Advocate appointed under Rule 
11 sign an Industrial Magistrate's application on 
behalf of the Union? 

4. Does the initiating of an Industrial Magistrate's com- 
plaint constitute suing the defendant?" 

A number of other questions were posed in the outline of 
submissions, some of which I will nonetheless turn to, even 
though they were not included in the application by amend- 
ment. This is because they form part of the reasoning process 
involved in this decision. Others are either irrelevant or are 
not matters within my jurisdiction. 

A number of facts are set out in a "Minutes of Agreed Facts" 
on behalf of the parties and filed herein. 

Mr Lovell, the applicant, is an employee of the respondent, 
employed as an industrial advocate by the respondent. 

The duties of the applicant, as industrial advocate, include, 
inter alia, preparing cases for the Industrial Relations Court 
of Australia, the Industrial Magistrate's Court, and other courts 
of law as required, and preparing cases and submissions for 
this Commission and the Australian Industrial Relations Com- 
mission. These duties also include conducting cases in the 
State and Federal Industrial Relations Commissions, the In- 
dustrial Relations Court and the Industrial Magistrate's Court. 

Currently, the Secretary of the respondent organisation is 
Mr William Ernest Game, who is also a financial member of 
that organisation. 

The background to this matter is that in 1994 Mr Neville 
Hodgson, an industrial advocate employed by the respond- 
ent, laid four complaints against a firm or company called 
Kone Elevators. He signed those complaints. The defendants 
objected to the complaints because they were signed by Mr 
Hodgson. The Magistrate dismissed the complaints. 

The applicant has a general warrant from the respondent to 
appear as agent in this Commission. Further, the applicant is 
authorised to act and appear on behalf of the respondent in 
both the Australian Industrial Relations Commission and the 
Industrial Relations Court of Australia. 

On the evidence of Mr Game, and upon the agreed facts, I 
am satisfied that Mr Lovell is an agent of the respondent in 
his limited role as an industrial advocate for the purposes of 
the rules and for the purposes of s.31 and s.91 of the Act. 

The State Secretary, too, pursuant to a resolution of Na- 
tional Council, has authorised the applicant— 

"to take any action necessary to process any matter under 
Part VIA of the Industrial Relations Act including but 
not limited to— 

legal proceedings with respect to termination of em- 
ployment and unfair dismissals". 

Presumably that resolution and that reference to the State 
Secretary relate to the Federal branch in this State, its Secre- 
tary, and the Industrial Relations Act 1988 (Cth), and there- 
fore is not relevant to this application. 

The signature of the State Secretary exists on a rubber stamp. 
Those are the facts as I find them. 
A number of questions have been posed to me concerning 

the rules of the respondent organisation and their operation, 
as I have observed. The application is not opposed by the 
respondent organisation. 

The President has power under s.66(2)(d) of the Act to de- 
clare the true interpretation of any rule. However, that power 
should not be used merely to provide an advisory opinion to 
an organisation or a member of it. The giving of advice as 
such to a person or organisation is for counsel, not for the 
Commission. Further, of course, for the purposes of this ap- 
plication, the President has no jurisdiction to do other than 
declare the true interpretation of a rule. For example, the Presi- 
dent cannot advise the applicant as to how the issue of a com- 
plaint or the making of a complaint can comply with the 
provisions of the Act or the Industrial Relations (Industrial 
Magistrate's Courts) Regulations 1980 (as amended). 

Having said that, however, a question does arise here of 
some importance as to how the respondent ought to institute 
proceedings in the Industrial Magistrate's Court, having re- 
gard to its rules. The rules which refer to these matters are as 
follows. ! 
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Rule 10.5 prescribes, inter alia, that the Secretary "shall be 
the registered Officer of the Union and shall be the Officer to 
sue and be sued on behalf of the Union under the law of the 
State". The Secretary is an officer of the respondent as "of- 
ficer" is defined in s.7 of the Act. 

Rule 11.2 provides for the duties of industrial advocates in 
these terms— 

"11.2 INDUSTRIAL ADVOCATE(S) 
11.2.1 The Industrial Advocates shall be full time 

paid employees of the Union. 
11.2.2 Industrial Advocates shall carry out those du- 

ties allocated to them by the governing bodies 
of the Union with particular reference to— 

11.2.2.1 Preparation and presentation of 
cases before various Industrial 
Tribunals. 

11.2.2.2 Maintaining an award service. 
11.2.2.3 Maintaining an information re- 

source base." 
Industrial advocates are not officers. They are employees of 

the respondent. 
The Industrial Magistrate's Court is a court of record con- 

stituted by s.81 of the Act. ('Tribunal" is not defined in the 
Act). 

S.81A prescribes the Industrial Magistrate's Court to be a 
court of summary jurisdiction with jurisdiction to hear and 
determine any application made to it under s.83(l) of the Act, 
and to hear and determine under the Justices Act 1902 (but 
not excluding Part VHI of that Act) complaints for any con- 
travention or failure to comply with the Act that constitutes 
an offence. An Industrial Magistrate's Court has, in the exer- 
cise of its jurisdiction under the Act, like powers to those of a 
Stipendiary Magistrate sitting as a court of summary jurisdic- 
tion (see S.81A of the Act). 

In the case of enforcement of awards or orders, s.83 of the 
Act provides (see s.83(7) and (8)) that the standard of proof to 
be applied by the Industrial Magistrate's Court shall be those 
observed in civil proceedings, that is in proceedings under 
s.83. S.83(8) provides that unless otherwise prescribed the 
practice and procedure to be observed before an Industrial 
Magistrate's Court shall be those observed in civil proceed- 
ings. 

However, the proceedings in the Industrial Magistrate's 
Court are not governed by the practice and procedure observed 
in civil proceedings, but by those prescribed by the Industrial 
Relations (Industrial Magistrate's Courts) Regulations 1980. 
Regulation 3 reads— 

"(1) Subject to the Act and to these regulations, proceed- 
ings before an industrial magistrate's court and in 
particular the making of a complaint, the issue of a 
summons, the summoning of witnesses, the fees to 
be paid relating to any matter, the taking of evidence, 
the hearing and determination of a complaint and 
the costs and allowances to parties and witnesses 
shall be, with such modifications as circumstances 
require, those prescribed by the Justices Act, 1902- 
1979, in respect of proceedings before justices for a 
simple offence, (my underlining) 

(2) Proceedings before an industrial magistrate's court 
shall be commenced by a complaint which may be 
made by the complainant in person or by his coun- 
sel or solicitor or other person authorised in that 
behalf, (my underling) 

(3) A complaint for hearing by an industrial magistrate's 
court may be made before and a summons may be 
issued by the Registrar, Deputy Registrar, Assistant 
Registrar, a Justice of the Peace or a Clerk of Petty 
Sessions. 

(4) Subject to section 103 of the Act, every complaint 
shall be in respect of one matter only, but if two or 
more matters of complaint are substantially in re- 
spect of the same act or omission on the part of the 
defendant, such matters may be joined in the one 
complaint. 

(6) A complaint shall be in the form of Form 1 in the 
Schedule. 

W ..." 
In interpreting the rules of an industrial organisation, I ap- 

ply what Brinsden J (with whom Smith J agreed) said in HSOA 
v The Honourable Minister for Health (1981) 61 WAIG 616 

"Generally speaking the correct approach to the interpre- 
tation of a union rule is to interpret it in the same manner 
as any otherr (sic) document. It must be remembered 
however that union rules are not necessarily drafted by 
skilled draftsmen. It is therefore necessary I think in con- 
struing a union rule not to place too literal adherence to 
the strict technical meaning of words but to view the 
matter broadly in an endeavour to give it a meaning con- 
sistent with the intention of the draftsman of the rule." 

(See also R v Aird: ex parte AWU 119731 129 CLR 654 at 
659 (HO per Barwick CJ). 

I now turn to rule 10.5.2. Applying the dicta which I have 
just quoted, it is quite plain that the words "sue and be sued" 
should be interpreted to include taking action in the Industrial 
Magistrate's Court. To confine the words "sue" and "be sued" 
to their narrow meaning, connoting action in the civil courts, 
would be to attribute an unnecessarily technical meaning to 
the rule. The sub-rule authorises the Secretary, on a proper 
construction of it, to commence or take action or initiate pro- 
ceedings in courts and industrial tribunals on the respond- 
ent's behalf and to be the subject of such actions, complaints, 
etc. (Indeed, read literally, it would not permit the Secretary 
to institute appeals in the Industrial Appeal Court). Thus, be 
that as it may, the intention to give authority to the Secretary 
to institute proceedings in the Industrial Magistrate's Court, 
inter alia, and defend them is a clear meaning to be derived 
from that sub-rule. Similarly, the rule, for the same reasons, 
authorises the Secretary to take action in this Commission and 
in other courts or tribunals such as the Industrial Appeal Court. 

I do not accept for those reasons Mr Young's argument that 
the word "sue" cannot include complaints and the process of 
substituting the same in the Industrial Magistrate's Court. 

A question arises as to whether within the meaning of the 
rules, the Industrial Magistrate's Court is an "industrial tribu- 
nal". 

Again, given that one can accept that the rules are not drafted 
•by persons expert in the techniques of drafting, then it would 
be unnecessarily restrictive to hold that an industrial advo- 
cate's duties did not extend to appearances, etc, in the Indus- 
trial Magistrate's Court, even though it is prescribed to be a 
court and not a tribunal. It is a court created under the Act to 
deal with industrial litigation. Inter alia, its jurisdiction in- 
cludes enforcement of awards and orders which emanate from 
the Commission. The jurisdiction is complimentary in those 
matters to that of the Commission. The word "tribunal" clearly 
does not exclude the Industrial Magistrate's Court, and, in- 
deed, there is every reason, as I have said, why it should be 
included. To give a literal interpretation to the word "tribu- 
nal" would create absurdity. 

There is also regulation 8 of the Industrial Relations (Indus- 
trial Magistrate's Courts) Regulations 1980 which applies the 
same rights of audience to Industrial Magistrate's Courts as 
s.91 of die Act prescribes for the Commission, namely— 

"The provisions of section 91 of the Act as to the repre- 
sentation of parties before the Court apply to proceed- 
ings before an industrial magistrate's court." 

S.91 of the Act provides as follows— 
"(1) Subject to this section, in proceedings before the 

Court under this Act, a party— 
(a) may appear personally or by his agent; or 
(b) may be represented by a legal practitioner. 

(2) In this section, "party" includes an intervener. 
(3) A person who is not a legal practitioner within the 

meaning of this Act but engages in the practice of 
the law outside the State shall not appear as agent in 
proceedings before the Court." 
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In the rule just quoted, I conclude that the Industrial Magis- 
trate's Court is covered by the term "industrial tribunals". 

I now deal briefly with the subject of complaints to the In- 
dustrial Magistrate's Court by the respondent. Again it is quite 
clear that the preparation of complaints would be a duty cast 
on an industrial advocate whose duty includes "the prepara- 
tion of cases", by the rules. Indeed, I would see the prepara- 
tion of a case as including the preparation of documents 
necessary to institute proceedings and to bring them to com- 
pletion. Whether a complaint can and should be signed by an 
industrial advocate is another question. By virtue of the In- 
dustrial Relations (Industrial Magistrate's Courts) Regulations 
1980 the making of a complaint is to be done in manner pre- 
scribed by the Justices Act 1902, subject however to the Act. 
The complaint, however, may be made under regulation 2 by 
the complainant in person or by his counsel or solicitor or 
other persons authorised in that behalf. That provision is cast 
in similar terms to s.42 of the Justices Act 1902. 

There is a question as to whether the industrial advocate 
can be "another person authorised in that behalf'. However, 
before I answer that question I wish to make some observa- 
tions about the process of laying a complaint. The form of 
complaint is, as I have observed, presented by the Industrial 
Relations (Industrial Magistrate's Courts) Regulations 1980 
and is so prescribed in compulsory manner. A form attached 
to rules or statutes is not compulsory unless it is specifically 
so stated in the enactment (see Thomas v Kellv (18881 13 
App Cas 5061. 

However, under the Industrial Relations (Industrial Magis- 
trate's Courts) Regulations 1980 a complaint is required to be 
in writing because the form is a compulsory form. The form 
provides for a signature, and is therefore, in my opinion, re- 
quired to be signed. Wickham J implicitly adopts this view in 
Caslev v Commonwealth of Australia (19801 30 ALR 38 at 
44 CSC)("WAV A limited company though a legal person can- 
not make a complaint. It is for an authorised officer to make 
that complaint (For example, a company's counsel or solici- 
tor may make and sign a complaint in its name (seeBarcaldine 

I turn to the question of whether rubber stamp signatures 
can be affixed to complaints. The making of a complaint be- 
fore the Registrar, etc, a Justice of Peace or Clerk of Petty 
Sessions is what is authorised. The application of a rubber 
stamp as a signature has teen considered in a number of cases, 
and what has been held is that it is perfectly proper to affix a 
signature by means of a rubber stamp, whether applied by the 
Justice or by a Clerk or an employee of the Magistrate's Court 
with the authority general or specific of the justice (see R v 
Brentford JJ: ex parte Catlin (19751 139 JP 156 per Lord 
Widgety CJ and also Hinton Demolitions Ptv Ltd v Young 
ri9731 6 SASR 129 at 133 fSCY). However, it is to be noted 
that Walters J in Hinton Demolitions Pty Ltd v Young (op cit) 
at page 133 observed that it would be better practice if a judi- 
cial process or document were authenticated by a personal 
signature. I mate no finding as to whether that proceeding is 
acceptable in the Industrial Magistrate's Court, since it does 
not seem to me to be relevant to the declaration of the inter- 
pretation of the rules which I am required to make. 

A question arises as to whether the Secretary can delegate 
his power to "sue". By virtue of s. ft) of the Act, the respond- 
ent is already incorporated and can sue or be sued as an incor- 
porated body. S.60(l) and (2) read as follows— 

"(1) An organisation shall, upon and during registration, 
become and be, for the purposes of this Act, a body 
corporate by the registered name, having perpetual 
succession and a common seal, but, subject to this 
Act, an organisation may at any time, with the con- 
sent of the Full Bench, change its name. 

(2) An organisation may sue and be sued and may pur- 
chase, take on lease, hold, sell, lease, mortgage, ex- 
change, and otherwise own, possess, and deal with 
any real or personal property." 

The answer to that can be found in the rules. The industrial 
advocate, as an employee, is, of course, an agent of the re- 
spondent. 

I have already held that "sue" in the context of the rules 
includes taking proceedings in the Industrial Magistrate's 

Court. The rules specifically empower the Secretary and no 
one else to "sue" and "be sued" ((ie) instituting proceedings 
in the Industrial Magistrate's Court). The question was "Can 
that power be delegated and if so in what form?" 

There was an analogy to be drawn, so the submission went, 
from Carltona Ltd v Commissioners of Works 119431 2 All 
ER 560 CCA) wherein it was held that the Minister, who was 
defined to be the "competent authority" under certain regula- 
tions, was not required to approve personally the doing of 
every act authorised under the subject regulations. This was 
said to be analogous with the position of the respondent's 
Secretary. He did not, as an administrative act, have to sign 
every complaint issued in the Industrial Magistrate's Court, 
but could delegate that responsibility to the industrial advo- 
cate. In other words, there had to be some regard to adminis- 
trative practicalities. 

I was also taken by way of analogy to Ex parte Forster: Re 
University of Svdnev d963) 63 SR ("NSW) 723. The then 
Full Court of the Supreme Court of New South Wales ob- 
served in a joint judgment that— 

"As a matter of the construction of the statute conferring 
the power, the application of the maxim [delegatus non 
potest delegare], and its extent, must be considered with 
due regard to the purpose and objects of the statute, the 
character of the power which is conferred, the exigencies 
of the occasions which may arise with respect to its exer- 
cise, and other relevant considerations". 

I would apply that reasoning to the power of the Secretary 
to "sue" or "be sued". He is nominated as the agent of the 
respondent as one of its officers, and the power to institute 
proceedings is conferred on him by the respondent. He can- 
not delegate that power. 

However, insofar as a signature on the complaints which 
institute proceedings in the Industrial Magistrate's Court are 
concerned, it would not mean that any power to sue was ef- 
fectively delegated if the power or right to sign a complaint 
were permitted to an industrial advocate. 

The duties of an industrial advocate in the area of prepara- 
tion of cases and the conduct of them before courts and tribu- 
nals is specifically prescribed by the rules. The industrial 
advocate is, in fact, an agent of the respondent for the pur- 
poses of s.91 of the Act in proceedings before the Industrial 
Magistrate, as well as in the Federal and State Commissions. 

In addition, by virtue of rule 11.2.2, industrial advocates are 
required to carry out those duties allocated to them by the 
governing bodies of the union with particular reference to 
preparation and presentation of cases before industrial tribu- 
nals, inter alia. 

Rule 10 confers the power on the Secretary solely to sue or 
be sued. A governing body of the respondent, such as Execu- 
tive Committee or State Council, can enable the industrial 
advocate or advocates to sign complaints in the Industrial 
Magistrate's Court. However, I see it as probably not being 
necessary since the Secretary, as an administrative act, in or- 
der to effect the "suing" could direct the industrial advocate 
to sign a complaint. Itet act is then being carried out by an 
agent of the respondent with the consent of the Secretary. As 
I have said, it is an administrative act and does not, in fact, 
involve a decision to sue. Within the ratio in Ex parte Forster; 
Re University of Sydney (op cit) that is the right conclusion 
to come to, having regard to the objects of the rules, the char- 
acter of the power conferred on the Secretary, the industrial 
advocate's duties, and the occasions which arise for its exer- 
cise to delegate the power to sign a complaint if that is part of 
suing is permissible. Of course, as I have said, the Secretary 
cannot delegate his power to "sue" nor, in my opinion, can he 
confer on the industrial advocate any power to decide to "sue" 
or not or when to "sue". I emphasise that the decision to "sue" 
as defined is not one for the industrial advocate. The indus- 
trial advocate can only sign the instrument of complaint as an 
administrative act when the Secretary makes the decision to 
"sue", or, alternatively, a governing body might mate such 
decision in certain circumstances. The industrial advocate can, 
as I find, only sign a complaint when instructed in any in- 
stance or instances by the Secretary or the respondent govern- 
ing body. He/she cannot do it of his/her own motion. However, 
the rules do not prevent his doing so in those circumstances. 



For prudence sake, the authority to sign should be in writ- 
ing signed by the Secretary and authorised, too, perhaps, by 
the Executive Committee and could perhaps be general. In 
case I have not made it clear, the signing of a complaint does 
not constitute or form part of preparation of a case. 

I make no judgment as to whether a signature or a seal is 
required on a complaint. That is not a question which I am 
required to answer. That is a matter which is within the juris- 
diction of the Industrial Magistrate. 

The questions posed to me in the application herein I there- 
fore answer as follows— 

(1) Yes. 
(2) No. 
(3) Yes, but restricted in terms described above. 
(4) Yes, for the purposes of rule 10.5.2 of the rules. 

I will issue a minute of proposed declaration to reflect these 
reasons. 

Appearances: Mr C Young, as agent, on behalf of the appli- 
cant. 

Mr W E Game on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Avon Lovell 
(Applicant) 

and 
Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch 

(Respondent). 
No. 1025 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

26 October 1995. 
Declaration. 

THIS matter having come on for hearing before me on the 
10th day of October 1995, and having heard Mr C Young, as 
agent, on behalf of the applicant and Mr W E Game on behalf 
of the respondent, and having reserved my decision on the 
matter, and reasons for decision being delivered on the 26th 
day of October 1995, it is this day, the 26th day of October 
1995, declared that the questions asked by the applicant herein 
in his application, as amended by leave, in relation to the rules 
of the respondent herein and set out hereunder be and are 
hereby answered as subsequently appears in this declaration— 

Q. 1. Does the Industrial Magistrate's Court con- 
stitute an Industrial Tribunal within the mean- 
ing of the rules of the Union? 

A. 1. Yes. 
Q. 2. Does signing an application to initiate a mat- 

ter before the Industrial Magistrate's Court 
constitute 'preparation of cases' within the 
meaning of Rule 11.2.2.1? 

A. 2. No. 
Q. 3. Can an Industrial Advocate appointed under 

Rule 11 sign an Industrial Magistrate's appli- 
cation on behalf of the Union? 

A. 3. Yes, but restricted in terms described in the 
reasons for decision herein. 

Q. 4. Does the initiating of an Industrial Magistrate's 
complaint constitute suing the defendant? 

A. 4. Yes, for the purposes of rule 10.5.2 of the rules. 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

Editor's Note: Relative Reasons for Decision Published 
(75WAIG2512) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
William Game 

(Applicant) 

and 

The Australian Electrical, Electronics, 
Foundry and Engineering Union—Western 

Australian Branch and Philip Pinto. 
(Respondents) 

No. 662 of 1995. 
BEFORE HIS HONOUR THE PRESIDENT, 

PJ. SHARKEY. 
19 October 1995. 

Order. 
This matter having come on for hearing before me on the 14th 
day of August 1995, and having heard Mr D H Schapper (of 
Counsel), by leave, on behalf of the applicant, Mr R Farrell 
(of Counsel), by leave, and with him Mr D Forster on behalf 
of The Australian Electrical, Electronics, Foundry and Engi- 
neering Union—Western Australian Branch, and Mr P Pinto, 
Returning Officer for The Australian Electrical, Electronics, 
Foundry and Engineering Union—Western Australian Branch, 
on his own behalf, and having made orders on the 14th day of 
August 1995, and whereas I am satisfied that the said orders 
have been complied with in all respects, and there being no 
objection notified to the Registrar by an member of the 
firstnamed respondent, and the applicant and the firstnamed 
respondent havingconsented to the application herein being 
dismissed, and the secondnamed respondent having no objec- 
tion to the proceedings herein being dismissed, it is this day, 
the 19th day of October 1995, ordered that application No 
662 of 1995 be and is hereby dismissed. 

(Sgd.) P.I. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Kimberley Hathaway 

(Applicant) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and Others. 
(Respondents) 

No. 502 of 1995. 
BEFORE HIS HONOUR THE PRESIDENT, 

PJ. SHARKEY. 

17 July 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an application by Mr David Kim- 
berley Hathaway under s.66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). It 
was not in issue that the applicant was a member of the re- 
spondent organisation and that the respondent organisation 
was an organisation as defined in s.7 of the Act. I therefore 
had jurisdiction to hear and determine the application. 

It was conceded that three of the orders sought by the appli- 
cant should be made. These were as follows— 

1A. That the General President, Mr Keith Campbell, the 
General Secretary, Mr Michael Desmond McPolin, 
as well as Mr Kalman Balazs Georg Takach De Duka, 
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Mr Kevin Warren Jarrett, Mr Darren John Macauley, 
Mr Brian Frederick Henderson, Mr Bevan John 
Edwin Stephens, Mr Michael E Seymour, Mr 
Michael John Barry, Mr Barry Stewart Orbell and 
Mr Kelvin Eric Wilson observe and administer in a 
proper manner the registered rules of The West Aus- 
tralian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers. 

B. That the improper suspension from the General Com- 
mittee and its meetings for an indefinite period of 
the applicant, the Merredin delegate, under rule 22(u) 
be declared null and void. 

2. That the improper suspension from the General Com- 
mittee of Mr D K Hathaway, by the said General 
Officers and Committee, the properly elected del- 
egate for the Merredin District and as provided for 
under rule 6 and rule 14, be immediately removed 
and that he be reinstated to the General Committee 
with all rights and privileges being restored, includ- 
ing the Minutes to all General Committee and Spe- 
cial Meetings of the Committee. 

The background to those orders being sought was that at a 
meeting of the General Committee of the respondent organi- 
sation on 18 April 1995 it purported to suspend Mr Hathaway, 
a member of the General Committee, as delegate from 
Merredin. This was done because the Committee charged him 
with misconduct "in undermining the functions of the Gen- 
eral Committee by the circulation of a petition". He was sus- 
pended for an indefinite period purportedly under rule 22(u) 
of the rules of the respondent organisation. However, that de- 
cision was revoked prior to the hearing and determination of 
this application. 

There were two other grounds of complaint. The first was 
that the General Officers and General Committee Members of 
the respondent organisation were harassing Mr Hathaway. The 
second was that Mr Campbell was not exercising the powers 
vested in him by the rules to achieve this object. Mr Hathaway 
made a number of statements of fact in support of these alle- 
gations from the bar table. However, the allegations were de- 
nied on behalf of the respondents. 

The evidence, in the end, upon which Mr Hathaway relied, 
was contained in exhibit 2, the Minutes of the March 1995 
Special Delegates Conference. There is reference there at page 
2 to a delegate wishing to relocate so that he would not have 
to sit next to Mr Hathaway. These was reference to other al- 
leged activities of Mr Hathaway at pages 4-5 and 8-9. There 
was also direct querying of Mr Hathaway's absence from the 
Conference because of his appearance in this Commission. 
Indeed, a fair reading of the Minutes shows a degree of criti- 
cism directed at Mr Hathaway. There was no other evidence 
directed to paragraph 3 of the application. 

The meeting of the General Committee at which it was re- 
solved that Mr Hathaway would be suspended was held "in 
camera". The complaint was that such a procedure was not 
provided for in the rules. 

Since orders in terms of paragraphs 1A, IB and 2 of the 
application were not opposed, I make them to ensure that Mr 
Hathaway's occupation of his office is not interrupted and that 
he is treated in all respects in relation to that period as if the 
purported suspension never occurred. Otherwise, the orders 
would not have been necessary. 

As to paragraph 3, there was no evidence to support the 
allegation that General Officers and General Committee Mem- 
bers were harassing or intimidating Mr Hathaway. Certainly, 
some criticism was levelled at him in the meetings and there 
was a refusal by one member to sit next to Mr Hathaway. 
However, I am unable to say that there was sufficient of it to 
constitute harassment and intimidation. Nor was there suffi- 
cient evidence upon which one might conclude that Mr 
Campbell had failed to carry out his duties as President tc 
control meetings to achieve the object of preventing Mr 
Hathaway being harassed or intimidated. 

I turn, too, to the allegation that the meeting was held "in 
camera" and contrary to the rules. The meeting was held "in 
camera". There was nothing expressed in the rules which pre- 
vented this occurring. As is observed by Renton in "Guide for 
Meetings" (5th Edition) at pages 161-162, sometimes a meet- 

ing desires to discuss a matter of a confidential nature. The 
need for secrecy may arise because personalities are involved; 
or because it is desired to have frank discussions without in- 
hibition; or in order to table some confidential document, for 
some commercial, privacy, legal or other reason. Of course, if 
meetings were held "in camera" for an improper purpose they 
would probably be challengeable. 

Powers exercised under the rules must be exercised bona 
fide and lawfully. 

I will therefore make the orders to which I have referred and 
would otherwise dismiss the application. A minute will issue 
to reflect these orders. 

Appearances: Mr D K Hathaway, the applicant, on his own 
behalf. 

Mr J O Kennedy (of Counsel), by leave, on behalf of the 
respondents. 

Mr M E Seymour, as a respondent, on his own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

David Kimberley Hathaway 
(Applicant) 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and Others. 
(Respondents) 

No. 502 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

17 July 1995. 

Order. 
This matter having come on for hearing before me on the 27th 
day of June 1995, and having heard Mr D K Hathaway on his 
own behalf as applicant, Mr M E Seymour on his own behalf 
and Mr J O Kennedy (of Counsel), by leave, on behalf of The 
West Australian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers and the other named individual 
respondents, and having reserved my decision, and reasons 
for decision being delivered on the 17th day of July 1995, it is 
this day, the 17th day of July 1995, ordered and directed as 
follows— 

1A. THAT the General President, Mr Keith Campbell, 
the General Secretary, Mr Michael Desmond 
McPolin, as well as Mr Kalman Balazs Georg Takach 
De Duka, Mr Kevin Warren Jarrett, Mr Darren John 
Macauley, Mr Brian Frederick Henderson, Mr Bevan 
John Edwin Stephens, Mr Michael E Seymour, Mr 
Michael John Barry, Mr Barry Stewart Orbell and 
Mr Kelvin Eric Wilson observe and administer in a 
proper manner the registered rules of The West Aus- 
tralian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers. 

B. THAT the improper suspension from the General 
Committee and its meetings for an indefinite period 
of the applicant, the Merredin delegate, under rule 
22(u) be and is hereby declared null and void. 

2. THAT the improper suspension from the General 
Committee of MrDK Hathaway, by the said Gen- 
eral Officers and the said General Committee, the 
properly elected delegate for the Merredin District 
and as provided for under rule 6 and rule 14, be and 
is ordered to be immediately removed as and from 
the 18th day of April 1995 and that he be reinstated 
to the General Committee with all rights and privi- 
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leges being restored, including the provision to him 
of Minutes of all General Committee and Special 
Meetings of the said General Committee. 

3. THAT the application herein otherwise be and is 
hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edgar Schmid and Others. 

(Applicants) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. 

(Respondent) 
No. 531 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ SHARKEY. 

1 August 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an application by Mr Edgar Schmid 
and 18 other members of the respondent organisation, The 
West Australian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union. The names of those members appear in a 
copy petition filed with the application herein. 

The application was brought under s.66 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") and alleged a failure to observe rules 45(4), 46, 
16(4), 17(2) and 13 of the rules of the respondent. How these 
breaches were alleged to have occurred emerges from the facts 
in this matter. 

It was not in issue that there was jurisdiction to hear and 
determine the application. The applicants were, at all material 
times, members of the respondent, and the respondent is and 
was an organisation as that is defined in s.7 of the Act. 

There were four separate orders sought in the matter, and, 
for convenience, I reproduce the terms of the four orders sought 
hereunder— 

1. "THAT THE PROVISIONS AND REQUIRE- 
MENTS OF REGISTERED RULE 45(4) AND 
REGISTERED RULE 46 BE STRICTLY AD- 
HERED TO, WHEN ACCOUNTS IN EXCESS OF 
$800-00 ARE PRESENTED TO THE GENERAL 
COMMITTEE OF THE WEST AUSTRALIAN 
LOCOMOTIVE ENGINE DRIVERS' FIREMEN'S 
AND CLEANERS' UNION REQUESTING PAY- 
MENT OF SAME. 

2. THAT THERE BE A RECOVERY OF MONEYS 
THAT HAVE BEEN PAID IN EXCESS OF THE 
PROVISIONS OF REGISTERED RULE 16(4) 
AND REGISTERED RULE 17 PARAGRAPH 
TWO (2), AS HONORARIUMS, TO THE GEN- 
ERAL PRESIDENT AND GENERAL VICE 
PRESIDENT'S OF THE WEST AUSTRALIAN 
LOCOMOTIVE ENGINE DRIVERS' FIREMEN'S 
AND CLEANERS' UNION. 

3. THAT THERE BE A RECOVERY OF MONEYS 
IMPROPERLY AUTHORISED BY THE GEN- 
ERAL COMMITTEE AND CONTRARY TO THE 
PROVISIONS AND REQUIREMENTS OF REG- 
ISTERED RULE 45(4) AND REGISTERED RULE 
46, BE MADE GOOD TO THE UNION BY THOSE 
OFFICERS WHO RENDERED THEMSELVES 
RESPONSIBLE FOR SUCH IMPROPERLY AU- 
THORISED PAYMENTS FOR LEGAL FEES. 

4. THAT THIS COMMISSION DIRECT A COURT 
CONTROLLED BALLOT BE HELD FOR THE 
PURPOSE OF AN ELECTION FOR A SECOND 

GENERAL COMMITTEE DELEGATE, AND AS 
PROVIDED FOR WITHIN THE REGISTERED 
RULE 13 OFTHE UNION'S RULES, TO REPRE- 
SENT THE PERTH DISTRICT." 

This matter arose in part because at the 16th Triennial 
Delegates Conference of the respondent on 20, 21 and 22 
August 1991 resolutions were passed purporting to alter rules 
16, 17, 18 and 46 (see exhibit 2). The Triennial Delegates 
Conference (hereinafter referred to as "the TDC") is the 
supreme governing body of the respondent (see rule 6). 

Rule 16. General President, sub-rule (4), provided then, and 
still provides, as follows— 

"(4) The General President shall be paid an annual hono- 
rarium of two and a half week's total wage of an 
Engine Driver Special Class as at the 30th June." 

There was a resolution that the TDC in August 1991 
purported to alter that rule by prescribing that— 

"The General President shall be paid an Annual Amount 
of six and a half weeks total wage of an Engine Driver 
special class as at 30 June". 

That, of course, meant a substantial increase in the 
honorarium prescribed to be paid to the General President. 

Similarly, rule 17. General Vice-President, in its relevant 
part, read and reads as follows— 

"The General Wee-President shall be paid an honorarium 
of forty one per cent of one week's total wage of an En- 
gine Ehriver Special Class as at the 30th June." 

By resolution, the TDC purported to alter the rule so that it 
read— 

"The General Vice President shall be paid an annual 
amount of fifty percent of one week's total wage of an 
Engine Driver special class as at 30 June." 

Rule 46. Funds (Disbursement Of), reads as follows— 
"In no single case shall an amount exceeding eight hun- 
dred dollars be voted by the General Committee on any 
one item without a referendum of the Union being taken 
thereon; provided also that in all cases involving an 
amount of eight hundred dollars or over in legal expenses, 
where a referendum is practicable such a course shall-be 
taken. Any officers rendering themselves responsible for 
such unauthorised payment shall be called upon to make 
good the amount so expended, and in default may be pros- 
ecuted according to law." 

There was a resolution at the same Conference that the sum 
of "eight hundred dollars" in that rule be altered to "five 
thousand dollars". 

Rule 18, insofar as it prescribes for the General Secretary's 
salary, was also the subject of a resolution purporting to alter 
the rule to increase the Secretary's salary. 

Thus, the proposed alteration to the rules would have had 
the effect of preventing expenditure being voted on by the 
General Committee on any one item or on legal expenses 
without, in the first place, a referendum being taken, or, in the 
second place, a referendum being taken if it were practicable 
so to do, in an amount increased to $5000.00 from the current 
limit of $800.00. Presently, the rule permits voting on by the 
General Committee, without a referendum or without holding 
a referendum where it is practicable to do so, of amounts of 
$800.00 for general expenditure and $800.00 for legal 
expenses. 

The fact of the matter, as the evidence revealed, is that no 
alteration to the rule was applied to be authorised in terms of 
s.62 of the Act. By s.62(l), an alteration to the rules of an 
organisation, once it is registered, shall not be or become 
effective until the Registrar has given to the organisation a 
certificate that the alteration has been registered. As a matter 
of fact, I am satisfied that no alteration, in terms of the 
alterations passed by resolutions of the 16th TDC, to which I 
have referred above, have been registered. 

I refer also to s.61 of the Act which reads as follows— 
"Upon and after registration, the organization and its 
members for the time being shall be subject to the juris- 
diction of the Court and the Commission and to this Act; 
and, subject to this Act, all its members shall be bound 
by the rules of the organization during the continuance 
of their membership." 



Inter alia, that section clearly provides that all members of 
an organisation registered under the Act are bound by the rules 
of the organisation during the continuance of their membership. 
There is therefore a statutory duty upon members of an 
organisation, not the least the members of any committee or 
body which has a part to play in the government of the 
organisation, to comply with the rules of that organisation. 

On the evidence for both sides, I am satisfied that, as a matter 
of practice, before and after the TDC of 1991, and at least 
since 1983 when, on the evidence of Mr Michael Desmond 
McPolin, the last referendum did take place, amounts of 
$800.00 have been consistently passed for payment and paid 
by the respondent without any referendum of the organisation 
being taken thereon in accordance with rule 46. A number of 
examples of such expenditure, particularly in relation to 
computers, but including legal expenses, appears in exhibit 4. 

Also, there is evidence, and I accept that it has occurred, 
that amounts of $800.00 or over in legal expenses have been 
passed for payment and paid without a referendum being taken. 
It has not been established, as a matter of evidence in each 
case, that a referendum was practicable. I am, however, satisfied 
on the facts that rule 46 has consistently been honoured in the 
breach rather than in the observance, and over probably twelve 
years, and certainly four or more, and that there have been 
numerous payments in excess of $800.00 authorised to be paid 
and paid in breach of rule 46 without a referendum taking 
place. 

In addition, having regard to the uncontroverted evidence 
contained in the minutes of meetings in 1991,1992,1993 and 
1994 of the General Committee (exhibit 5), I am satisfied that 
in those years the General President has been paid an 
honorarium of in excess of $3000.00, when he should have 
been paid $1800.00 because that is all the rule authorises. 
The rule not having been altered, there is no authority in the 
organisation, in the General Committee, or in the trustees to 
pay any other amount. 

In addition, I find that the amounts were paid in those years 
to the General President and General Vice-President prior to 
their authorisation by the General Committee and therefore 
contrary to rule 22, as well as rules 16 and 17.1 will turn to 
rule 22 in more detail later in these reasons. 

Whilst the TDC is the supreme governing body of the 
respondent, the General Committee is charged with the 
administration of the union's affairs between meetings of the 
TDC, by rule 22. In addition, by virtue of rule 22(b), (c), (d), 
(e) and (j), the General Committee is required, by die use of 
the mandatory word "shall", to protect the funds of the 
respondent from misappropriation, to direct the actions of the 
General Trustees, is held responsible for the right 
administration of the funds of the respondent, controls all the 
property of the respondent, and is required to direct the General 
Trustees to take legal proceedings against any officer or 
member of the union guilty of misappropriating any of its 
funds. 

Rule 45 applies generally to the funds of the respondent and 
the allocation of same. Rule 45(2) provides that all monies 
received from the members of the respondent for the benefit 
of those who by these rules may become entitled thereto shall 
not be applied otherwise than in the manner prescribed by 
those rules. There are therefore strict requirements to be 
complied with by the respondent and by the General 
Committee, as well as the TDC in relation to the funds of the 
respondent. 

Rule 46 requires that any officers rendering themselves 
responsible for an unauthorised payment ((ie) a payment which 
is made contrary to rule 46), shall be called upon to make 
good the amounts so expended, and in default may be 
prosecuted according to law. In fact, by virtue of rule 22, the 
General Committee would have a duty to direct the General 
Trustees to take legal proceedings against officers who had 
misappropriated funds. 

In this case, as I find, the President and the Vice-President 
were paid honoraria that they were not entitled to be paid, and 
which the respondent was authorised to pay in accordance 
with rules 16 and 17. The General Committee, the President 
and the Vice-President knew or ought to have known of this. 
The rules were never altered to authorise the payments which 
were made. The fact is that the rules cannot be altered until a 

certificate is issued under s.62 of the Act and none was issued. 
Resolutions passed in 1991 by the TDC can have and have no 
effect as far as altering the rules is concerned. The General 
Committee knew or ought to have known this. In fact, as I 
find, in 1991, the General President was paid $3432.35 and 
the General Vice-President $277.20, instead of $1386.00 and 
$227.30 respectively, and paid before these amounts were 
passed for payment by the General Committee. In 1992 similar 
amounts were paid. In 1993 the total amount of the honoraria 
paid was $3804.10, again paid before the General Committee 
passed the amounts for payment. In addition, in 1994 a total 
honorarium paid to those two officers was $3568.60 and was 
paid before being passed for payment by the General 
Committee. The General President was entitled to $1386.00 
by way of honorarium, and the General Vice-President was 
entitled to $227.30 not $277.20. 

The word "misappropriate" is defined by The Macquarie 
Dictionary to mean "1. to put to a wrong use. 2. to apply 
wrongfully or dishonestly to one's own use, as funds entrusted 
to one". The second meaning does not apply here, but the first 
certainly does. There has been a misappropriation of funds in 
that funds were put to use in a way which the rules did not and 
do not authorise them to be put. 

It is therefore open to me to make orders that the officers 
who rendered themselves responsible for these unauthorised 
payments should be called upon to make good the amount 
expended, and it may well be the duty of the Committee, if I 
did not make such orders, to direct the trustees to take 
proceedings for the recovery of the monies. In the case of the 
honoraria wrongly paid, that latter course is one which, it might 
be said, should be taken. In the case of the unauthorised 
payments of amounts in excess of $800.00 in relation to items 
of expenditure other than legal expenses, I was urged, since 
this breach was a practice adopted by the respondent over a 
number of years, to find that it would not be a matter of equity, 
good conscience and the substantial merits of the case to mate 
the order sought. 

I am of opinion, since the amounts were paid for the normal 
running of the organisation, that I should not order that the 
officers and/or General Committee members concerned refund 
them. To do so would involve disruption of the organisation's 
affairs, particularly as it might result in attempts to recoup the 
monies from persons who had otherwise lawful expectations 
of being paid for services rendered or goods supplied. To do 
so, also, would involve ordering payments by one set of 
Committee members and not ordering repayments by other 
Committee members going back quite some years. In deciding 
as I do, I take into account the interests of the organisation 
and of its members as I am required to do by s.26(l)(b) and 
(c) of the Act. I also, of course, apply s.26(l)(a). I also observe 
that this decision turns upon die facts of this case. 

Further, as a matter of equity and good conscience, Mr 
Schmid admitted that he was a member of General Committees 
which breached rule 46, yet he is an applicant in these 
proceedings. That is not a fatal bar to relief being granted, 
having regard to the interests of the respondent and its 
membership, but it is a relevant consideration (see O'Brien v 
WAPNA and Others 72 WAIG 2006). I am concerned, too, 
that this state of affairs was allowed to continue for close to 
four years, after there was a resolution that the rules be altered. 
The governing bodies of an organisation are bound by the 
rules under the Act, and are bound by the rules as members of 
the respondent. The rules were not complied with and the 
General Committee acted as if the rules permitted them to do 
what they decided to do. The breaches were serious. 

I may also, of course, be prevented from making orders 
against individual members of the Committee when they are 
not parties to these proceedings, as I have observed above. 
However, I am not, given that the respondent organisation is a 
party and the Committee is a governing body of die respondent 
organisation, persuaded, absolutely, that I could not make such 
orders. I have not, on this occasion, been persuaded that I can. 

I note, too, with disquiet that I was given no assurance that 
rules 22,45 and 46 would be complied with in future in regard 
to these matters. I would observe that the Act might be said to 
have been breached if the rules were not complied with when 
they are required to be complied with (see s.61 of the Act). In 
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any event, further failure to comply would constitute further 
breaches of the rules. 

As to the unauthorised payments of honoraria to the General 
President and the General Vice-President, the obstacle of their 
not being parties to these proceedings is raised. I take the same 
view as I have taken in relation to the claim for orders for the 
repayment of other "unauthorised" expenditure, and to which 
I have referred above. That expenditure includes substantial 
payments for the purchase of computers and computer systems 
material. However, as to whether under s.26(2) of the Act I 
can or ought to order the trustees to direct proceedings to be 
taken for the recovery of the monies under rule 22, is a matter 
on which I invite further argument. 

There was a question raised as to whether payments to be 
made under rules 16 and 17, for example, for honoraria, are 
required to be dealt with in accordance with rule 45. Rules 22, 
45 and 46 apply because these are amounts to be paid out of 
the respondent organisation's funds, and they must be paid in 
accordance with the rules. That means that the General 
Committee, in particular, is required to act in accordance with 
rule 22 in relation to these payments, and, in addition, rules 
45(2) and 46. Rules 22 and 45 apply because these are amounts 
to be paid out of the union's funds and they must be paid in 
accordance with those rules. 

I would also add this. If the rules are not altered, as soon as 
possible, in accordance with s.62(l) of the Act, and breaches 
of rules 45 and 46 continue, then, of course, there is nothing 
to prevent members making further applications for relief. I 
state the obvious when I say that the result of such applications 
would, of course, depend always on the evidence before me, 
on the law, and on findings which I would make in accordance 
with s.26 of the Act. 

There were submissions, too, by Mr Kennedy (of Counsel), 
on behalf of the respondent, as to the meaning of the words in 
rule 46 "Any officers rendering themselves responsible for 
such unauthorised payment shall be called upon to make good 
the amount so expended, and in default may be prosecuted 
according to law". Those are the final lines of rule 46. Applying 
R v Aird: ex parte AWU 129 CLR 654. and looking first at the 
plain words and giving them their ordinary natural meaning 
within the context of die whole of the rules, that passage in 
rule 46 means this. An officer of the organisation, which 
includes General Committee members (see the definition in 
s.7 of the Act of officer), cannot, by virtue of rule 22 and/or 
rules 45(2) and 46, authorise, approve or make a payment, 
except in accordance with those rules. If the rules do not permit 
the payment tq be made, or the payment is made in a manner 
not provided for in the rules, or as a matter of law the payment 
is forbidden, then it is unauthorised ("unauthorised" means 
"done without authority, unwarranted, unjustified" (see The 
Macquarie Dictionary)). 

The payments of which I have heard evidence were 
unauthorised and the officers responsible for them were the 
General Committee members who approved them when the 
rules forbade them or did not permit them so to do. I might 
add that I made findings as to some of those facts in Hathaway 
v WALEDF&CU 75 WAIG 888. I was not asked to make 
orders for repayments of the amounts paid contrary to the rules 
in that application. 

The final order sought concerned the question of 
representation of districts on whose behalf delegates are elected 
to the TDC and to the General Committee. In this case, the 
complaint was that the Perth district had only one 
representative when it was entitled to two. This was on the 
General Committee, and the prescription for representative 
entitlements is set out in rule 13 of the rules. 

District representation is calculated in accordance with the 
financial membership included in the June returns immediately 
preceding the elections. Elections are required to take place 
for the election of members of the General Committee every 
two years. 

There was evidence on behalf of the applicants that there 
were 122 members of the Perth district as at a date which is 
not determinable from the evidence. The information was 
contained in exhibit 9, a report to the Perth branch by the 
Perth delegate on the General Committee of the respondent 
organisation. 

There was evidence from Mr McPolin, the General Secretary 
of the respondent, on its behalf, that as at June 1995 there 
were 109 members of the Perth district. 

The Perth district had sought from the General Committee a 
decision that there be an election for a further delegate. This, 
the General Committee declined to do. That part of rule 13, 
which prescribes for entitlement of districts to a delegate on 
General Committee, reads as follows— 

"Each district shall be entitled to representation on the 
General Committee on the following basis: 
One Delegate for each 80 members or part thereof, pro- 
vided that each part is not less than 30 members. 
District representation shall be in accordance with the 
financial membership included in the June returns im- 
mediately preceding the elections." 

For the applicants, it was contended that this entitled a district 
which had more than 80 members to two delegates. For the 
respondent, it was contended that that would be a ridiculous 
construction to make of rule 13. It was Mr Kennedy's 
submission, in particular, that the word "or" in that passage 
had significance and that to read it in the manner urged upon 
me by the applicants would entitle a district to two delegates 
for only 110 members. What he urged upon me was the 
construction that there should be one delegate for each 80 
members or part of 80 members. In my opinion, a fair reading 
of it is that a district is not entitled to representation if there 
are less than 80 members and that the words "or part thereof 
means "or part of 80". It is significant that the words "one 
delegate" are used. The rule gives districts representation for 
80 members. It then provides that there will be one delegate 
for part of 80 members. Thus, if the part is not less than 30 
members there is no second delegate to which a district is 
entitled. The rule does not provide that each district shall only 
have one delegate. It purports to provide greater representation 
for greater numbers within a district. In my opinion, applying 
R v Aird; ex parte AWU (op cit) and construing the rule 
according to its plain meaning, in the context of the whole of 
the rules, the meaning which die applicants urge upon me is 
the meaning which the plain words provide for. 

However, it must be established that, in the June returns 
immediately preceding an election, there are the requisite 
number of members. I am not aware when the election is or 
was due. 

I am not satisfied, as a matter of fact, that there were 110 
members in the Perth branch in the June returns immediately 
preceding an election, nor that the numbers were contained in 
the returns, as rule 13 requires. I will not therefore make orders 
in terms of what was applied for as order 4, since I cannot be 
satisfied as a fact that the requisite numbers exist for the 
election of a second delegate for the Perth district. 

I am satisfied therefore that there have been breaches of 
rules 16, 17, 22, 45(4) and 46, but I will not make a general 
order that there be compliance with those rules. Non- 
compliance is a breach of the rules and is contrary to s.61 of 
the Act. 

I am unable to make an order that those officers responsible 
for authorising the payments to the General President and 
General Vice-President, contrary to rules 16(4) and 17(2), make 
a refund of those monies, at this time, for the reasons which I 
have set out above. 

I will, however, hear submissions as to whether I make an 
order under rule 22 that the General Committee direct the 
trustees to take proceedings for the recovery of those funds. 

The application will otherwise be dismissed. 
Order accordingly 
Appearances: Mr L Young, as agent, on behalf of the 

applicants. 
Mr J O Kennedy (of Counsel), by leave, on behalf of the 

respondent. 
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INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edgar Schmid and Others 

(Applicants) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. 

(Respondent) 
No. 531 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

29 August 1995. 
Supplementary Reasons for Decision. 

THE PRESIDENT: I heard submissions and read written 
submissions from both sides as to the question raised by me 
in the Minutes of Proposed Order and in my reasons for 
decision herein as to whether I would make an order under 
rule 22 of the rules of the respondent organisation that the 
General Committee direct the trustees of the organisation to 
take proceedings for the recovery of funds. 

Mr Young, on behalf of the applicants, submitted that I 
should make orders which encompassed payments made to 
the Secretary, but whilst these payments were referred to in 
submissions, I did not understand that they were part of the 
application proper, and, indeed, the application was not sought 
to be amended to include such payments. I therefore, at this 
late stage, declined to make such orders. 

Mr Edwards (of Counsel), on behalf of the respondent, 
submitted that I could not make any orders under rule 22 
against the General Trustees or binding the General Trustees 
without hearing them. The General Trustees, however, as Mr 
Edwards conceded, are, in fact, officers of the respondent 
organisation and are required to be elected by the General 
Committee from amongst their number and to act and have 
control of the property of the respondent organisation under 
the direction of the General Committee (see rule 20). 

I do not accept that the trustees are required to be parties to 
this matter before I could make an order. The General Trustees 
are officers of the respondent organisation and are subject to 
direction in their actions by the General Committee under rule 
22. 

In addition, the General Committee, a governing body of 
the respondent, is empowered under rule 22(c) to "Direct the 
actions of the General Trustees". In addition, die General 
Committee is to be held responsible for the right administration 

j of the funds of the union, and to control all property of the 
j union. The General Committee is also empowered to suspend 

any member obtaining benefits by misrepresentation or 
improperly receiving the same. It is also empowered by rule 
22(i) to institute legal proceedings on behalf of the union, 
and, of course, under rule 22(j) to "Direct the General Trustees 
to take legal proceedings against any officer or member of the 
Union guilty of misappropriating any of its funds". 

This question was raised by me so that the parties might be 
given an opportunity to be heard. 

My findings in this matter were clear. That is that the General 
President and General Vice-Presidents received honoraria in 
amounts to which they were not entitled to receive, contrary 
to the rules, which were not amended to authorise such 
payments. I do not understand why it is necessary to require 
the respondent to take action to recover these monies when 
the duty under the rules is clear. The General Committee has a 
clear duty to recover the amounts paid without authorisation 
under the rules. Rule 20 and rule 22(c) require this to be done, 
and rules 22(i) and (j) authorise such action. 

I am not satisfied that on the ordinary material meaning of 
the words of rule 22(j) the rule means anything other than 
what it says, namely that the General Committee is empowered 
to direct the General Trustees to take legal proceedings against 
any officer or member of the union guilty of misappropriating 
any of its funds. 

Since criminal proceedings cannot be brought as a general 
rule by a private complainant, I am of opinion, also, that the 

meaning to which I have given "misappropriation" in this case 
(although I agree that it has a dual meaning and means 
"criminal misappropriation" as that has been defined in the 
dictionaries) is correct. Rule 22(j) means nothing other than 
that the General Trustees can be directed to take legal 
proceedings against any officer or member of the respondent 
guilty of misappropriating any of its funds ((ie) a person whom 
die organisation has determined is "guilty" of misappropriating 
funds. It is not necessary for the person to have been convicted 
of a criminal offence before such action is taken. 

In addition, if I am wrong in that, then the General Committee 
itself can institute legal proceedings on behalf of the union to 
recover the monies, which, in my opinion, they have a duty to 
do, having regard to rule 22(b) and rule 22(d), as well as rule 
46. 

I drew the attention of the parties to rule 22(i). In this case, 
the General President, Mr K Campbell, and the General Vice- 
Presidents, Mr M Ryan and Mr K Jarrett, were paid amounts 
to which they were not entitled by way of honoraria. Indeed, 
these amounts were paid before the payments were authorised 
by the General Committee on some occasions. They are 
members of the General Committee with responsibilities as 
members of that Committee for the proper administration of 
the respondent's funds and property. The unauthorised amounts 
were paid and continued to be paid from 1991 to 1994 
inclusive, contrary to the rules. The three senior officers of 
the organisation to whom I have referred were the beneficiaries 
of such unauthorised payments. The monies should be 
recovered by the respondent. Indeed, one would hope that 
they would be voluntarily refunded. 

The equity, good conscience and substantial merits of the 
case require that the orders which I propose be made be made. 
I will therefore order that the respondent, through the General 
Committee, direct the General Trustees to take legal 
proceedings to recover the funds misappropriated by payment 
to the General President and General Vice-Presidents who 
received the monies (see exhibit TO) within 14 days of the 
date hereof, in the event that the monies misappropriated are 
not paid to the respondent organisation within seven days of 
the date hereof. Alternatively, of course, the respondent, 
through the General Committee, should take legal proceedings 
itself against the General President and General Vice- 
Presidents who received the monies on behalf of the respondent 
organisation within 21 days of the date hereof if the monies 
paid are not paid within seven days of the date hereof, and in 
the event that the General Trustees fail to take such legal 
proceedings. Further, I will order that the respondent take all 
necessary steps and do all things necessary to recover the 
monies. I will so order. 

Order accordingly 
Appearances: Mr L Young, as agent, on behalf of the 

applicants. 
Mr S R Edwards (of Counsel), by leave, on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edgar Schmid and Others 

(Applicants) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. 

(Respondent) 
No. 531 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ SHARKEY. 

21 September 1995. 
Further Supplementary Reasons for Decision. 

THE PRESIDENT: This matter came on for a speaking to the 
Further Minutes of Proposed Order. There were no submissions 
on behalf of the applicants, except by way of reply made to 
submissions made on behalf of the respondent. 

I 
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The respondent filed a proposed amendment to the Further 
Minutes of Proposed Order. 

There were also three major heads of the submissions made 
on behalf of the respondent. The respondent submitted that, 
in relation to the further hearing in this matter on 22 August 
1995, if any misappropriation occurred the General Committee 
was responsible by authorising payment of the honoraria 
beyond the registered rules. 

Thus, the repayments should be ordered to be undertaken 
by the members of the General Committee from 1991 to 1994 
inclusive as the guilty party. 

It was submitted that this was crucial for the order that the 
party or parties said to be guilty of misappropriating the 
respondent's funds be specified. 

The answer to that is, of course, quite clear. The orders which 
I am making are orders that the General Committee recover 
the funds paid by the respondent organisation upon the 
resolution of various General Committees to Mr K Campbell, 
General President, and various General Vice-Presidents. I have 
not found nor ordered that the monies be recovered from the 
General Committee. My taking that course, in any event, was 
always resisted by the respondent. To now submit that that 
course ought to be followed is quite inconsistent with and not 
part of the case as it was conducted by the respondent. 

It is not at all crucial to order that the party or parties said to 
be guilty of misappropriating the respondent's funds are 
specified. By its own submission, of course, the respondent 
has acknowledged that the various members of the General 
Committee were responsible because they authorised the 
payment of honoraria unauthorised by and beyond the 
registered rules. I have found misappropriations to have 
occurred, in my reasons for decision proper, and I do not 
propose to elaborate further. 

It is necessary to go no further in order to now make orders 
that the General Committee and thus the respondent do its 
duty under the rules and recover the monies from the persons 
to whom these monies were paid. 

There is no substance in the submission that an order has 
been made affecting the rights of individuals consequent upon 
the finding of misappropriation without those individuals being 
made respondents to the application. If the recipients of the 
unauthorised payments are referred to then this application 
does not directly affect them. It affects the rights and duties of 
the respondent. They have the right to defend any action against 
them anyway. 

If the submission relates to the members of the General 
Committee, then I observe as follows. Die respondent is an 
incorporated body (see s.60 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act")). The 
General Committee is in same case as the directors of a 
company are. In Allen v Townsend and Others (T977! 16 ALR 
301 at 349 Evatt and Northrop JJ said— 

"There are many similarities between organizations and 
legal persons incorporated Under the Companies Acts. 

Within organizations, the committees of management 
constitute the managing group. The duty imposed upon 
directors of a company incorporated under die Compa- 
nies Acts and the duty imposed upon members of a com- 
mittee of management are but aspects of the application 
of a wider principle of law applicable where persons have 
a discretion in the exercise of powers." 

The misappropriation which occurred is not one which has 
been found by me to be a misappropriation by fraudulent 
conversion of monies. The monies have been misappropriated 
by wrongly applying them contrary to and without the authority 
of the rules. The General Committee does not have an existence 
for these purposes separate from the organisation itself. The 
General Committee exists under and because of the rales as a 
governing body elected within the respondent. The question 
is whether the respondent organisation, through members of 
the Committee, breached its rides, and it did as I found. Having 
found such a misappropriation, I have now ordered that the 
respondent, through the General Committee, take the 

appropriate action to recover the monies to which the General 
Committee on behalf of the respondent has responsibilities. 
These are orders made under s.66(2) of the Act relating plainly 
to the rales, their observance or non-observance, or the manner 
of their observance. The orders made in this case depend on 
findings made as to the observance, non-observance, etc, of 
its rales by the acts or omissions of the respondent through 
elected members of the General Committee, and those parties 
required to be heard to decide this matter have been more 
than sufficiently heard. 

The submissions otherwise for the respondent are really 
directed to having me reverse my decision in this case. I do 
not order that the monies found to have been misappropriated 
should be repaid by the General Committee. That is not what 
I have decided. 

I see no reason to therefore accede to the submissions of the 
respondent, and an order will issue in terms of the Further 
Minutes of Proposed Order dated 29 August 1995, except for 
a change in the dates for compliance. 

Order accordingly 
Appearances: Mr L Young, as agent, on behalf of the 

applicants. 
Mr S R Edwards (of Counsel), by leave, on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELADONS COMMISSION. 

Industrial Relations Act 1979. 
Edgar Schmid and Others. 

(Applicants) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. 

(Respondent) 
No. 531 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

22 May 1995. 
Order. 

This matter having come on for a directions hearing before 
me on the 22nd day of May 1995, and having heard Mr E 
Schmid on his own behalf as applicant and as agent on behalf 
of the applicants as per Schedule 1 of the application herein 
and Mr JO Kennedy (of Counsel) on behalf of the respondent, 
and having made such orders and given such directions as are 
necessary or expedient for the expeditious and just hearing 
and determination of this matter, it is this day, the 22nd day of 
May 1995, ordered and directed as follows— 

(1) THAT the respondent herein provide to the appli- 
cant, Mr E Schmid, at 13 Loughton Way, Balga, in 
the State of Western Australia, within 14 days of the 
22nd day of May 1995, by way of discovery and 
inspection, the following copy documents— 

(a) A copy of the minutes of the Delegate Con- 
ferences of the respondent organisation where 
resolutions were passed proposing that rales 
16(4) and 17(2) of the rales of the respondent 
organisation be altered. 

(b) A copy of the minutes of any General Com- 
mittee or Executive Committee meetings of 
the respondent organisation wherein resolu- 
tions were carried to increase payments in ac- 
cordance with any such proposed 
amendments. 

(c) A copy of the financial statements evidencing 
payments of any increased honoraria to the 
President and to the Vice President in excess 
of the existing rules of the respondent organi- 
sation. 

(d) A copy of the minutes of the meeting of the 
Perth Branch of the respondent organisation 
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of the 12th day of March 1995 and the 2nd 
day of April 1995. 

(e) A copy of the report to the Perth Branch meet- 
ing of the 7 th day of May 1995 by the Perth 
District Delegate, Mr M Seymour. 

(f) A copy of the minutes of the Executive Com- 
mittee meeting of the 11th day of April 1995. 

(g) A copy of the minutes of the General Com- 
mittee meeting of the 18th day of April 1995. 

(h) A copy of the minutes of the Triennial Del- 
egate Conference of 1994. 

(i) A copy of the minutes of all Perth Branch 
meetings for the months of November 1994 
to April 1995 inclusive. 

(2) THAT such discovery and inspection be effected by 
the provision of one copy of the aforesaid documents 
only to the applicant, Mr E Schmid. 

(3) THAT leave be and is hereby granted to Mr J O 
Kennedy (of Counsel) to appear on behalf of the re- 
spondent organisation upon this application. 

(4) THAT the application herein be and is hereby ad- 
journed for hearing and determination to 10.00 am 
on Wednesday, the 28th day of June 1995, subject to 
any other orders and directions I may so make from 
time to time. 

(Sgd.) P. J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edgar Schmid and Others. 

(Applicants) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. 

(Respondent) 
No. 531 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ SHARKEY. 

21 September 1995. 
Order. 

This matter having come on for hearing before me on the 28th 
day of June 1995, and having heard Mr L Young, as agent, on 
behalf of the applicants and Mr JO Kennedy (of Counsel), by 
leave, on behalf of the respondent, and having reserved my 
decision on the matter, and reasons for decision being delivered 
on the 1st day of August 1995, and this matter having come 
on for a speaking to the minutes and the hearing of further 
submissions on the 23rd day of August 1995, and having heard 
Mr L Young, as agent, on behalf of the applicants and Mr S R 
Edwards (of Counsel), by leave, on behalf of the respondent, 
and supplementary reasons for decision being delivered on 
the 29th day of August 1995, and this matter having come on 
for a further speaking to the minutes on the 13th day of 
September 1995, and having heard Mr L Young, as agent, on 
behalf of the applicants and Mr J O Kennedy (of Counsel), by 
leave, on behalf of the respondent, and further supplementary 
reasons for decision being delivered on the 21st day of 
September 1995, it is this day, the 21 st day of September 1995, 
ordered and directed as follows— 

(1) THAT the respondent, through its General Commit- 
tee, forthwith order the trustees of the respondent 
organisation to institute legal proceedings in a com- 
petent court within 14 days of the 21st day of Sep- 
tember 1995 to recover the sums paid by the 
respondent to Mr K Campbell, General President and 
Mr M Ryan and Mr K Jarrett, General Vice-Presi- 
dents, to which they were not entitled by way of 
honorarium in the years 1991,1992,1993 and 1994 
should any such amount not be paid to the respond- 
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ent within seven days of the 21st day of September 
1995. 

(2) THAT in the event that such monies are not repaid 
or such proceedings are not so instituted by die said 
trustees then the respondent organisation shall itself 
institute such proceedings in a competent court 
within 21 days of the 21st day of September 1995. 

(3) THAT the said respondent shall, at all times, in any 
event, take all steps and do all things necessary to 
recover such monies from the said General Presi- 
dent and General Vice-Presidents as expeditiously 
as is possible. 

(4) THAT the application herein be and is hereby other- 
wise dismissed. 

(Sgd.) P. J. SHARKEY, 
[L.S] President. 

AWARDS/AGREEMENTS— 
Application for— 

ADVANCE GLASS INDUSTRIAL AGREEMENT 
No. AG 184 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Advance Glass. 
No. AG 184 of 1995. 

Advance Glass Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

SCHEDULE. 
1.—TITLE 

This Agreement will be known as the Advance Glass 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
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3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Advance Glass 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon appMcafiMin--««itiBg.ta«Hdi«iftiT8f>proval'Of the 

employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of con- 

verting 100% of accrued sick leave entitlement to a cash pay- 
ment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-engaged within 
a period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 

(signed)   {sigaaU  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 ' $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 



ALLCON STEEL CONSTRUCTION INDUSTRIAL 
AGREEMENT 

No. AG 181 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Factor Holdings Pty Ltd trading as Allcon Steel 

Construction. 
No. AG 181 of 1995. 

Allcon Steel Construction Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Allcon Steel 
Construction Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Factor Holdings 
Pty Ltd trading as Allcon Steel Construction (hereinafter 
referred to as the "Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning). 
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and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 28th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

. $13.75 $14.21 $14.66 $15.11 
1 $13.27 $13.71 $14.15 $14.59 
! $12.92 $13.35 $13.77 $14.20 

$14.29 $14.76 $15.23 $15.70 
$13.97 $14.43 $14.89 $15.35 
$14.26 $14.73 $15.20 $15.68 

ANGLICAN SCHOOLS COMMISSION 
(ENTERPRISE BARGAINING) AGREEMENT 1995 

No. AG 257 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

The Anglican Schools Commission (Inc). 
No. AG 257 of 1995. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 October 1995. 

HAVING heard Mrs T Howe on behalf of the Applicant and 
Mr M Bromilow on behalf of the Respondent and by consent. 

the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 25th day of October 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

Schedule. 
1.—TITLE 

This Agreement shall be known as the Anglican Schools 
Commission (Enterprise Bargaining) Agreement 1995. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Parties to the Agreement 
4. Single Bargaining Unit 
5. Scope of Agreement 
6. Relationship to Parent Award 
7. Date and Duration of Agreement 
8. Expiration of Agreement 
9. No Further Claims 

10. Objectives of the Agreement 
11. Salary Rates 
12. Agreed Efficiency Improvements 
13. Agreed Entitlements 
14. Professional Responsibilities 
15. Long Service Leave 
16. Consultations 
17. Dispute Resolution Procedure 
18. No Precedent 
19. Signatories 

3.—PARTIES TO THE AGREEMENT 
This Agreement is made between the Anglican Schools 

Commission (Inc) ("the ASC") and the Independent Schools 
Salaried Officers' Association of Western Australia, Indus- 
trial Union of Workers ("the ISSOA), a registered organisa- 
tion of employees ("the parties"). 

The Anglican Schools Commission administers Frederick 
Irwin Anglican Community School, John Septimus Roe An- 
glican Community School, John Wollaston Anglican Com- 
munity School, Thomas Scott Anglican Community School 
and St Mark's Anglican Community School. 

4.—SINGLE BARGAINING UNIT 
The bodies party to this Agreement have formed a single 

bargaining unit. 
The single bargaining unit has conducted negotiations with 

representatives of teachers in Anglican Community Schools, 
the ISSOA, and representatives of the employer, the ASC. 

5.—SCOPE OF AGREEMENT 
This Agreement shall apply to all teachers employed by the 

Anglican Schools Commission (Inc) within the scope of the 
Independent Schools' Teachers' Award 1976 ("the Award"). 

6.—RELATIONSHIP TO PARENT AWARD 
This Agreement is to be read and interpreted in conjunction 

with the Award. 
Where there is any inconsistency between this Agreement 

and the Award, this Agreement will prevail to the extent of the 
inconsistency. 

7.—DATE AND DURATION OF AGREEMENT 
This Agreement shall come into effect on 25th day of Octo- 

ber 1995 and shall expire on 30 June 1997. 
The parties agree to meet no later than 6 months prior to the 

expiration of this Agreement to review the Agreement. 

8.—EXPIRATION OF AGREEMENT 
On expiration of this Agreement and in the absence of the 

registration of a subsequent Enterprise Agreement, the provi- 
sions of this Agreement shall apply until such time as a new 
Agreement is registered and takes effect. 



^ 9.—NO FURTHER CLAIMS 
It is a condition of this Agreement that the parties wiH not 

make any further claims with respect to salaries and condi- 
tions during the period of this Agreement unless they are con- 
sistent with the State Wage Case Principles or within die review 
period specified in Clause 7.—Date and Duration of Agree- 
ment. 

10.—OBJECTIVES OF THE AGREEMENT 
The nature and purposes of this Agreement are to: 
(1) consolidate and develop further, initiatives arising out 

of the Award restructuring process; 
(2) accept a mutual responsibility to maintain a working en- 

vironment which will ensure that the Schools and their staff 
become genuine participants and contributors to the aims, 
objectives and philosophy of the Schools and the ASC; 

(3) recognise the professional and personal qualities of teach- 
ers which enable them to create conditions which are condu- 
cive to learning and which foster the development of the 
individual student; 

(4) safeguard and improve the quality of teaching and learn- 
ing by emphasising the upgrading of profession^ skills and 
knowledge. The Schools and their teaching staff acknowledge 
that this upgrading of skills and experience can best occur 
when both the Schools and staff share responsibility for pro- 
fessional development by undertaking both in-service and 
external courses and training partly during School time and 
partly dining the teacher's time; 

(5) acknowledge that Anglican Community Schools are es- 
tablished and operated to give access to affordable Christian 
education in the Anglican tradition to as wide a cross-section 
of the community as possible. In acknowledging this purpose, 
the ASC, its Schools and their staff undertake to make provi- 
sions where practicable for children with special needs; to fa- 
cilitate the constructive involvement of parents in the life of 
the Schools; to deliver appropriate educational programs, and 
to support the Christian ethos of the Schools; 

(6) acknowledge that each School is managed locally within 
the ASC's policy framework and is expected to respond ap- 
propriately to the needs of its school community. 

11.—SALARY RATES 
(1) The salary rates in the Award are to be increased to the 

rates shown in the Appendix to this Agreement on the dates 
prescribed therein. 

(2) The 2% increase granted to teachers by the ASC from 1 
November 1994 has been included in the rates payable from 1 
July 1995. 

(3) In the event of any safety net adjustment being applied 
to the Award, such adjustment shall be absorbed into the sal- 
ary rates prescribed by this Agreement. 

12.—AGREED EFFICIENCY IMPROVEMENTS 
(1) Payment for Relief Teachers 
Notwithstanding the provisions of subclause (5) of Clause 

11.—Salaries of the Award, relief teachers, employed for five 
(5) days or less, may be engaged and paid by the day or half 
day. A half day is determined as half the number of periods in 
a particular school day. 

(2) Senior Teacher Level 2 and 3 Positions 
(a) Notwithstanding prior agreement reached by the 

parties to the Award, the application by the Inde- 
pendent Schools Salaried Officers' Association, re- 
lating to the establishment of the Senior Teacher 3 
position, shall not be proceeded with. 

(b) The duties and responsibilities of the Senior Teacher 
2 position and the allowance payable in respect to 
that position are to be determined through negotia- 
tion by the Independent Schools Industrial Affairs 
Consultative Committee. 

(3) First Teaching Appointment 
A teacher appointed to his/her first teaching position shall 

be regarded as being on probation for 12 months. If, at the 
end of the first twelve months, a probationary teacher is deemed 
by the School not to have developed adequate teaching skills, 

he/she may have his/her appointment on probation extended 
for a further 12 months and be subject to ongoing appraisal as 
per Appendix 1, Clause 2(b) of the Award. 

(4) Promotional Positions 
While maintaining in general the promotion structure de- 

scribed in the Award, the Schools shall have the discretion to 
adapt this structure to meet their educational needs. The nor- 
mal process of appointment to promotional positions will be 
followed. 

(5) Part-time Teaching Contracts 
Schools may vary the hours of employment of part-time 

teachers or the subjects to be taught on an annual basis, with 
notice of such variations to be given as per the Award. 

The number of periods taught by & part-time teacher, ex- 
pressed as a percentage of the normal full-time teaching load, 
will be used to calculate salary, provided that the part-time 
teacher receives no more than a comparable proportion of 
entitlements and duties. 

In engaging a part-time teacher, the Schools acknowledge 
that such teachers may wish to seek other employment and 
agree to negotiate hours of duty which, as far as practicable, 
suit the circumstances of the teacher and the School. 

(6) Sick leave is portable between schools conducted by the 
ASC. 

13.—AGREED ENTITLEMENTS 
(1) Family Leave 

(a) A teacher who is unable to attend or remain at his/ 
her place of employment during the normal hours of 
duty by reason of a pressing reason relating to im- 
mediate family obligations shall be entitled to take 
paid leave of up to 3 days per year. 

(b) Such leave shall not accrue from year to year. 
(c) A maximum of 2.5 days of such leave shall be deb- 

ited to the teacher's accrued sick leave each year. 
(d) Such leave shall not prejudice a teacher's rights to 

Special Leave in accordance with the provisions of 
the Award. 

(2) Playground Supervision 
Where a teacher is required to undertake lunchtime super- 

vision, such duty shall be so rostered as to allow a fair and 
reasonable meal break. 

(3) Deduction from Salary 
(a) On the completion of the appropriate authority, the 

School shall deduct from the teacher's periodic sal- 
ary payment the membership fees of the ISSOA and/ 
or the teacher's nominated health benefit fund, and 
shall pay the monies deducted to the organisation or 
fund. 

(b) This authority shall remain in force until revoked in 
writing by the teacher. 

14.—PROFESSIONAL RESPONSIBILITIES 
(1) The parties recognise that there is a wide range of duties 

and responsibilities included in the profession of teaching. 
(2) The partie s acknowledge that much of the ethos and cul- 

ture of the Schfiuls derive from activities involving staff and 
students outside regular class-based instruction. 

(3) Duty of care responsibilities must be considered in the 
planning of activities conducted by the School. 

(4) The Anglican Schools Commission recognises the need 
for collaborative planning with teachers and die need to ac- 
knowledge the efforts of those teachers who contribute sig- 
nificantly to the life and values of the Schools. 

(5) The competence, skills and qualifications of teachers 
will be considered in the planning and allocation of activities 
conducted by the Schools, having regard for teachers' profes- 
sional development and personal responsibilities. 

15.—LONG SERVICE LEAVE 
(1) Notwithstanding the provisions of subclause (1) of Clause 

10.—Long Service Leave of the Award, a teacher who has 
completed eight (8) years' continuous service within the ASC, 
shall be entided to take ten (10) weeks' long service leave on 
full pay, corresponding with a school term. 
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(2) Pro-rata benefit for long service leave will be payable 
after 5 years of continuous service in the circumstances set 
out in Clause 10(8) of the Award. 

16.—CONSULTATION 
(1) There shall be established a Consultative Committee with 

equitable representation of employers and teachers from each 
school. The Committee shall provide a forum in which to: 

(a) discuss those matters listed below and, where possi- 
ble, reach agreement; and 

(b) discuss any other matters brought to the Committee, 
provided they relate directly to the conditions of em- 
ployment of teachers. 

(2) The parties agree to continue discussions on the follow- 
ing matters: 

(a) deferred salary scheme 
(b) parental leave 
(c) study leave 
(d) redundancy 
(e) duties other than teaching (DOTT) 
(f) class sizes 
(g) additional efficiency improvements 

(3) The Committee shall meet at least once each School term. 

17.—DISPUTE RESOLUTION PROCEDURE 
A dispute is defined as any grievance or complaint arising 

out of this Agreement. 
The following procedure shall apply to the resolution of any 

dispute. 
(1) the parties to the dispute shall attempt to resolve the 

matter by mutual discussion and determination; 
(2) if the parties are unable to resolve the dispute, the 

matter, at the request of either party, shall be referred 
to a meeting between the parties to the Agreement 
together with any additional representatives as may 
be agreed by the parties; 

(3) if the matter is not then resolved it shall be referred 
to the Western Australian Industrial Relations Com- 
mission or the Industrial Relations Court of Aus- 
tralia. 

18.—NO PRECEDENT 
It is a condition of this Agreement that the parties will not 

seek to use the terms contained herein as a precedent for other 
enterprise agreements, whether they involve the ASC or not. 

19.—SIGNATORIES 
tsgdl  tsgd)  
On behalf of Anglican Schools On behalf of The Independent 

Commission Schools Salaried Officers' 
Association of Western Australia, 
Industrial Union of Workers 

WILLIAM TEESDALE CHAMBERS THERESA I HOWE 
THOMAS RAYMOND WALLACE 
ROBERT WILLIAM LEIGHTON. 

APPENDIX 
(1) On and from 1 July 1995. 

Step S 
1 23,252 
2 24,665 
3 26,076 
4 27,707 
5 29,228 
6 30,532 
7 31,835 
8 33,465 
9 35,257 

10 36,724 
11 38,028 
12 39,658 
13 41,287 

75 W.A.I.G. 

(2) On and from 1 January 1996. 
Step $ 

1 23,690 
2 25,130 
3 26,568 
4 28,230 
5 29,779 
6 31,108 
7 32,436 
8 34,096 
9 35,922 

10 37,417 
11 38,745 
12 40,407 
13 42,066 

(3) On and from 1 July 1996. 
Step $ 

1 24,129 
2 25,595 
3 27,060 
4 28,752 
5 30,331 
6 31,684 
7 33,037 
8 34,727 
9 36,588 

10 38,110 
11 39,463 
12. 41,155 
13 42,845 

(4) On and from 1 January 199' 
Step $ 

1 24,568 
2 26,061 
3 27,552 
4 29,275 
5 30,882 
6 32,260 
7 33,637 
8 35,359 
9 37,253 

10 38,803 
11 40,180 
12 41,903 
13 43,624 

BETON CONTRACTORS INDUSTRIAL 
AGREEMENT 

No. AG 153 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Beton Contractors Pty Ltd. 

No. AG 153 of 1995. 
Beton Contractors Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



Conunission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Beton Contractors 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Beton Contractors 
Ply Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accmed entitlements 
with the Company. 
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15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 23rd day of August 1995. 

(signed)   fsigBSdl  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

BILL STEVENS APPLIED APPLICATORS 
INDUSTRIAL AGREEMENT 

No. AG 158 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Bill Stevens Applied Applicators Pty Ltd. 
No. AG 158 of 1995. 

Bill Stevens Applied Applicators Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissibner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Bill Stevens Applied 
Applicators Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 

8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Bill Stevens 
Applied Applicators Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet itscurrent level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair ■ 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 
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(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to 
seek formal recognition of their skills (recognition of prior 
learning), and will allow leave as per (2) above for such 
purposes including but not limited to securing Tradesmen's 
Rights Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accraed sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 24th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 S13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

BRAD BRICK BRICKLAYING INDUSTRIAL 
AGREEMENT 

No. AG 182 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Delkey Holdings Pty Ltd trading as Brad Brick. 
No. AG 182 of 1995. 

Brad Brick Bricklaying Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms of 
the following schedule be registered with effect on and from 
the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Brad Brick Bricklaying 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Delkey Holdings 
Pty Ltd trading as Brad Brick (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shaU be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 



5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shaU come into effect from the first pay period on or 
after the 15th day of September 1995. 

f signed)   (ligwd)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. AG 147 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Bregma Pty Ltd. 

(No. AG 147 of 1995) 
Bregma Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Bregma Industrial 
Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Bregma Pty Ltd 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 



6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes includ- 
ing but not limited to securing Tradesmen's Rights Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will Ire processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 Csigasd)   (signed)  

F. A. DAVIS 
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 17th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

CANTERBURY PAINTING SERVICES INDUSTRIAL 
AGREEMENT 

No. AG 188 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Alan Dyer trading as Canterbury Painting Services. 

No. AG 188 of 1995. 
Canterbury Painting Services Industrial Agreement. 

COMMISSIONER P. E. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 



2966 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) R E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Canterbury Painting 

Services Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Alan Dyer trading 
as Canterbury Painting Services (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Tirades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supphed to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit Over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 pier hour pier employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpiose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not piossible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 



(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 1st day of August 1995. 

fsimedl  (signed!  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

Canterbury Painting Services 
Dated this 29th day of August 1995. 

1 August 1 February 1 August 1 February 
1995 1996 1996 1997 

Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Signwriter $14.26 $14.73 $15.20 $15.68 

C & J RIGGING INDUSTRIAL AGREEMENT 
No. AG 191 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
C & J Rigging. 

No. AG 191 of 1995. 

C & J Rigging Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

L—TITLE 
This Agreement will be known as the C & J Rigging Indus- 

trial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and C & J Rigging 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shaU commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 
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(1) The following items will be supplied to each employee 
by the Company, upon the completion of five working days. 

(a) 1 pair safety boots, and will be replaced on a fair 
wear and tear basis. 

(b) 2 T-shirts with collars, and will be replaced on a fair 
wear and tear basis. 

(c) 1 bluey jacket for each employee employed during 
the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

.(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will bs processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall main- 
tain continuity of service and all accrued entitlements with 
the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 

re-engagement. 
16.—RATIFICATION 

The signatures that follow testify to the fact that this Agree- 
ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 
 (dgnsd)  (sjgnedt  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

C&J Rigging 
P.O. Box 1066 
WANGARA 6065 

Dated this 30th day of August 1995. 
APPENDIX A 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

COMPACT BRICKPAVING AND DESIGNER 
LANDSCAPING INDUSTRIAL AGREEMENT 

No. AG 167 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Dawn Warburton and Jermey Warburton Trading As 

Compact Brickpaving & Designer Landscaping. 
No. AG 167 of 1995. 

Compact Brickpaving & Designer Landscaping Industrial 
Agreement 

COMMISSIONER P. E. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and by consent hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Compact Brickpaving 

& Designer Landscaping Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 



12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Dawn Warburton 
and Jermey Warburton Trading As Compact Brickpaving & 
Designer Landscaping (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shaU continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) Hie Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
Hie employer's approval shall not be unreasonably withheld. 

Hie application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) Hie employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 
 (ctgnfrll (gjffnech  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 25th day of August 1995. 



Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

DUNMAR AIRCONDITIONING AND SHEETMETAL 
INDUSTRIAL AGREEMENT 

No. AG 166 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Peter Duncan and Christopher Martyka Trading As Dunmar 

Airconditioning & Sheetmetal. 
No. AG 166 of 1995. 

Dunmar Airconditioning & Sheetmetal Industrial 
Agreement 

COMMISSIONER P. E. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Dunmar 

Airconditioning & Sheetmetal Industrial Agreement 
2.—ARRANGEMENT 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Peter Duncan and 
Christopher Martyka TYading As Dunmar Airconditioning & 

Sheetmetal (hereinafter referred to as the "Company") in the 
State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 
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The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to seeming Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 

fsimedl  (si spied)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

PETER DUNCAN & 
CHRISTOPHER MARTYKA 
AS PARTNERS FOR DUNMAR 

Dated this 25th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

EASYPAVE PTY LTD INDUSTRIAL AGREEMENT 
No. AG 162 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Easypave Pty Ltd. 
No. AG 162 of 1995. 

Easypave Pty Ltd Industrial Agreement. 
COMMISSIONER P. E. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Easypave Pty Ltd 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Easypave Pty Ltd 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—^APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shah continue in effect until 31 My 1997. 
Provided that nothing in this clause shall prevent the imple- 

m a£ mm 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

75 W.A.IG. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 

f signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 24th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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ELITE WATERPROOFING INDUSTRIAL 
AGREEMENT 

No. AG 163 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Dieter Stenglein trading as Elite Waterproofing. 

No. AG 163 of 1995. 
Elite Waterproofing Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Elite Waterproofing 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is stient on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11 .—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
emolover. be eranted leave with pay each calendar year pro- 

iducted or approved by the NBCTTC. 
1 shall not be unreasonably withheld, 
ive shall be given to the employer at 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the Cfjitinuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "^11 things being equal", it is intended 
to apply on a state basis rather titan a site by site Ijasis. 

(3) It is recognised that from jpie to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 24th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

AGREEMENT 
No. AG 135 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 

Fintem Pty Ltd. 
(No. AG 135 of 1995) 

Fintem Bricklaying Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Fintem Bricklaying 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Fintem Pty Ltd 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 
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7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
(1) This Agreement provides for increases in the hourly 

rate resulting in the wage rates in Appendix A of this 
Agreement. 

(2) In addition to the hourly rate prescribed by Appendix 
A, an allowance of $4.00 per hour worked will be paid. 

This allowance will be paid in lieu of all special rates in 
Clause 9.—Special Rates and Provisions of the Award and 
any site allowance, structural allowance or productivity 
allowance that may be applicable to a particular site. 

Provided that employees will be paid the rates and 
allowances contained in this Agreement, or, the rates and 
allowances applicable to that site, whichever is the greater. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

13.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 

STATESECRETARY 
ON BEHALF OF THE UNION 

LEWIS MAILEY 
ON BEHALF OF THE COMPANY 

Dated this day of 1995. 
A TVrvr^'ATT'kT'tLr A 

Date of 
Arrci^JL/ 

1 February 1 August 1 February 
Ratification 1996 1996 1997 
Houtiy Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

FIRE RATED SYSTEMS INDUSTRIAL 
AGREEMENT 

No. AG 176 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Fire Rated Systems Pty Ltd. 
No. AG 176 of 1995. 

Fire Rated Systems Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P.E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will Ire known as the Fire Rated Systems 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Fire Rated Systems 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building TVades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 
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ons or any 
jxpiration 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

■ ■ii 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 

(ninncdt  (si pied')  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

FIRE RATED SYSTEMS 
Dated this 28th day of August 1995. 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 
Plasterer, Fixer 
Painter, Glazier 
Sign writer 

Hourly Rate 
$13.75 
$13.27 
$12.92 
$14.29 
$13.97 
$14.26 

APPENDIX A 
1 February 

1997 
Hourly Rate 

$15.11 
$14.59 
$14.20 
$15.70 
$15.35 
$15.68 

Date of 1 February 1 August 
Ratification 1996 1996 

Hourly Rate Hourly Rate 
$14.21 $14.66 
$13.71 $14.15 
$13.35 $13.77 
$14.76 $15.23 
$14.43 $14.89 
$14.73 $15.20 



FRANK PETER LONGSHAW INDUSTRIAL 
AGREEMENT 

No. AG 183 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Frank Peter Longshaw. 
No. AG 183 of 1995. 

Frank Peter Longshaw Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Frank Peter Longshaw 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Frank Peter 
Longshaw (hereinafter referred to as the "Company") in the 
State of Western Australia. 

4.—APPLICATION 
This Agreement shall Ire binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 



(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of con- 

verting 100% of accrued sick leave entitlement to a cash pay- 
ment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-engaged within 
a period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 
 (agnsd)   (signsdl  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

GEMINI FORMWORK INDUSTRIAL AGREEMENT 
No. AG 144 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

Apollo Holdings Pty Ltd trading as Gemini Formwork. 
No. AG 144 of 1995. 

Gemini Formwork Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 

Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enteiprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Gemini Formwork 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 

• 12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Apollo Holdings 
Pty Ltd trading as Gemini Formwork (hereinafter referred to 
as the "Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction v/ith 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
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9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of paynrent into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) Die following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) Die Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNTIION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. Die onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees   
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) Die employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATMCADON 
Die signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 (siosssil  ■ (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

Apollo Holdings Pty Ltd as Trustee 
for the Jupp Family Trust Trading as 
Gemini Formvvork. 
M. G. Jupp. 

Dated this 16th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

GRAYLAMDS HOSPITAL SECURITY OFFICERS 
AGREEMENT 1995 
No. AG 113 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELADONS COMMISSION. 

Industrial Relations Act 1979. 
Die Commissioner of Health 

and 
Civil Service Association of Western Australia 

Incorporated. 
No. AG 113 of 1995. 

COMMISSIONER C.B. PARKS. 
12 October 1995. 

Order. 

m vj; ftiati 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 

curity Officers Agreement 1995, filed in the Commis- 
sion on 6 July 1995, as altered in proceedings and 
subsequently signed by me for identification, be and is 
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Agreement. 

This Agreement shall be know as the "Graylands Hospital 
Security Officers Agreement 1995". 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Relationship to Award 
4. Hours 
5. Part-Time Employment 
6. Annual Leave 
7. Sick Leave 
8. Long Service Leave 
9. Shift Work Allowance 

10. Overtime 
11. Relief Component 
12. Casual Employment 
13. Application of the Agreement 
14. Term of Agreement 

• 15. Parties to the Agreement 

3.—RELATIONSHIP TO AWARD 
This Agreement shall be read and interpreted in conjunction 

with the Public Service Award 1992, provided that where there 
is inconsistency between this Agreement and the Award, this 
Agreement shall take precedence. 

4.—HOURS 
(1) The ordinary working hours shal l be worked in 12 hour 

shifts, operating Friday to Thursday inclusively. For the 
purpose of staff rosters, shifts shall be worked as follows: 

• Day Shift 0701-1901 
• Night Shift 1091-0701 

(2) An average of 75 hours per fortnight shall be worked 
over an eighteen week cycle. 

(3) The employer is responsible for the maintenance of the 
roster showing hours of duty and annual leave. 

(4)(i) Two meal breaks of one half hour shall be taken at 
the Officer's discretion, in accordance with opera- 
tional needs. 

(ii) Meal breaks are to be considered as time worked 
and staff are required to remain on-site and avail- 
able to return to duty at all times, as and when re- 
quired. 

5.—PART-TIME EMPLOYMENT 
(1) Definition— 

(a) Part-time employment is defined as regular and con- 
tinuing work with a minimum of 4 hours per shift 
and a maximum of 12 hours per shift OR an average 
of not less than 24 hours and not more than 36 hours 
per week over the 18 week roster period. 

(b) A part-time position shall have the same duties over 
the spread of hours as a Full-lime Officer. 

(2) Agreement— 
(a) Each part-time employment shall be confirmed in 

writing and shall include the agreed period of the 
agreement and the agreed hours of duty in accord- 
ance with Sub-Clause (1) of this Agreement. 

(3) Hours of Duty— 
(a) If due to exceptional circumstances, there is a re- 

quirement for a temporary variation to the Part-lime 
Officers hours of duty, this shall be agreed to in writ- 
ing by the Officer. If agreement is reached, pursuant 
to this Sub-Clause, to vary the Officer's ordinary 
working hours temporarily, the following shall ap- 
ply: 

(i) lime worked to 12 hours on any shift shall 
not be regarded as overtime, but an extension 
of the contract hours for that shift and shall be 
paid at the normal rate of pay. 

(ii) Overtime shall not be paid unless the total time 
worked on any shift exceeds 12.5 hours. 

(4) Meal Breaks— 
A Part-lime Officer shall be entitled to one meal break 
of one half hour, for every six (6) hours worked. This 
meal break shall be taken in accordance with Clause (4) 
of this Agreement. 

(5) Shift Allowance— 
A shift allowance shall be paid proportionately to the 
hours worked and in accordance with Clause 9 of this 
Agreement. 

6.—ANNUAL LEAVE 
(1) Annual leave provisions are to apply pursuant to the 

Public Service Award 1992, however, for the purposes of this 
Agreement, all annual leave entitlements will be converted to 
hours totalling 150 hours per annum for a full time employee. 
Pro rata annual leave provisions shall apply as per the Public 
Service Award 1992. 

(2) Annual leave is to be taken in accordance with the roster 
and applications for annual leave are to received by 1 October 
of the current year to ensure leave allocations for the following 
year may be determined. Where applications are lodged by 
two or more staff for the same period(s), applications will be 
considered by the General Manager. 

7.—SICK LEAVE 
(1) Sick leave provisions are to apply pursuant to the Public 

Service Award 1992. 
(2) Where an employee is unable to attend a rostered shift(s) 

due to Ulness or injury, the employee shall notify the Hospital 
of their non attendance, unless prevented by the circumstances 
of the illness or injury, at least 2 hours prior to the 
commencement of the rostered shift. 

8.—LONG SERVICE LEAVE 
Long service leave provisions are to apply pursuant to the 

Public Service Award 1992, however, 13 weeks long service 
leave entitlement as prescribed within the abovementioned 
award shall be converted to 487.5 hours. 

9.—SHIFT WORK ALLOWANCES 
(1) This Clause shall be interpreted in conjunction with 

Clause 17—Shift Work Allowance of the Public Service Award 
1992. 

(2)(a) The first roster period shall commence the first Fri- 
day after the first day following the signing of the 
Agreement. 

(b) A night shift, operable between the hours of 1901— 
0701, will attract a shift allowance of $18.60 per 
shift as per Schedule J of the Public Service Award 
1992 which is based on the shift allowance paid for 
7.5 hours and shall be varied in accordance with any 
alteration to Schedule J of the Public Service Award 
1992. 

(c) Work performed during ordinary rostered hours on 
Saturdays or Sundays shall be paid at the rate of time 
and one half and on public holidays at double time 
and one half. These rates shall be paid in lieu of the 
allowance prescribed in Paragraph (2)(b) of this 
Clause. 

(d) Where a shift extends into a public holiday, an Of- 
ficer shall have been deemed to have worked the 
public holiday, when the majority of the shift oc- 
curred during the public holiday, e.g. where an Of- 
ficer commences at 1901 hours on a Sunday and the 
shift completes at 0701 Monday, a public holiday, 
the Officer will be paid in addition to ordinary hours 
payment at time and one half. Excepting that Good 
Friday and Easter Monday may be accrued if the 
Officer so chooses, in writing. If these hours are not 
cleared within 12 months, they shall be paid out in 
the following pay period. 

(e) An Officer rostered off duty on a public holiday shall 
be paid 7.5 hours. Payment will be made automati- 
cally in the following pay period in which the public 
holiday falls. Excepting that Good Friday and Easter 
Monday may be accrued if the Officer so chooses, 
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in writing. If these hours are not cleared within 12 
months, they shall be paid out in the following pay 
period. 

(f) An Officer engaged on continuous shift work shall 
be entitled to 37.5 hours leave on addition to the 
Officer's normal annual leave entitlement. 

(g) Officers shall be allowed to change shifts or days off 
with other Officers (with the approval of the Man- 
ager) providing no additional costs are incurred. 

(h) Effective from 1 January 1994, Easter Tuesday and 
the day after the News Years day public holiday are 
no longer recognised as public service holidays and 
are now to be taken as time in lieu of these days. For 
the purpose of this Agreement, Officers shall be paid 
out 7.5 hours for each day and such payment will 
not be made prior to the (tote of occurrence. 

10.—OVERTIME 
(1) Work performed by an Officer in excess of the ordinary 

hours of the Officer's shift shall be paid for at overtime rates 
in accordance with the provisions of Clause 18—Overtime of 
the Public Service Award 1992, excepting where the period 
of overtime is for the whole of a 12 hour shift and the Officer 
has been off duty for at least 12 hours in which case that 12 
hours shall be paid at time and one half. 

(2) All overtime worked on public holidays shall be in 
accordance with the provisions of Clause 18—Overtime, 
Public Service Award 1992. 

11.—RELIEF COMPONENT 
(1) Each Officer shall be rostered in the leave relief position 

for a period of 18 weeks (1 roster cycle). 
(2) When a Security Officer is unable to attend their rostered 

shift due to ill-health, injury or other extenuating 
circumstances, then the Supervisor shall contact an Officer 
who is rostered off duty or a Casual Security Officer employed 
under the Public Service Award 1992 Conditions to cover that 
absence. Clause 10 of this Agreement shall then apply to 
permanent Officers and Clause 12 to Casual Officers. 

12.—CASUAL EMPLOYMENT 
(1) Definition— 

"Casual Security Officer" means an Officer engaged by 
the hour for a period not exceeding 6 weeks in any pe- 
riod of engagement, as determined by the General Man- 
ager, to undertake duties on shifts up to 12 hours duration. 

(2) Salary— 
(a) A casual employee shaft be paid for each hour worked 

at the appropriate classification contained in Clause 
10—Salaries, of the Public Service Award 1992 in 
accordance with the following formula: 

with the addition of twenty percent in lieu of annual 
leave, sick leave, long service leave and payment 
for public holidays. 

(b) Under Clause 9 of this Agreement only (2)(b), (2)(c) 
and (2)(g) shall apply. 

(3) Conditions of Service— 
(a) Nothing in this Clause shall confer "Permanent" or 

'Temporary" Officer status within the meaning of 
the Public Sector Management Act 1994 and no part 
of a Casual Officers service shall count for the pur- 
poses of Section 64(1 )(a) of the Act. 

(b) Die employment of a Casual Officer may be termi- 
nated at any time by the Casual Officer or the Chief 
Executive Officer giving to the other 1 hour's prior 
notice. In the event of a Chief Executive Officer or 
Casual Officer failing to give the required notice, 
one hour's salary shall be paid or forfeited. 

(c) The provisions of Clause 10 of this Agreement do 
not apply to Casual Officers who are paid by the 
hour for each hour worked. 

14.—TERM OF AGREEMENT 
This Agreement shall operate on and from 7th April 1995 

until 14th December 1995, and shall remain in force after that 
date until it is replaced or until either party withdraws from 
the Agreement, having given no less than one month's notice 
of doing so. 

By no later than 1st December 1995 the parties will confer 
to assess the progress of the Agreement and to consider its 
continuation. 

15.—PARTIES TO THE AGREEMENT 
The parties to the Agreement are: 

• The Health Department of Western Australia— 
Graylands Hospital 

8 The Community and Public Sector Union (WA 
Branch) / Civil Service Association of Western Aus- 
tralia 

Dr Peter Brennan 
Commissioner of Health 
Health Department of Western 

Australia 
Graylands Hospital 

Dave Robinson 
Branch Secretary 
The Community and Public 

Sector Union (WA 
Branch)/Civil Service 
Association of Western 
Australia Inc. 

Date: 27/4/95 

HAMMER OUTDOOR DESIGN 
INDUSTRIAL AGREEMENT. 

No. AG 165 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELADONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders* Labourers, Painters and 
Plasterers Union of Workers 

Christopher Hammer trading as Hammer Outdoor Design. 
No. AG 165 of 1995. 

Hammer Outdoor Design Industrial Agreement. 
COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Hammer Outdoor 
Design Industrial Agreement. 

2.—ARRANGEMENT 
1. Dtle 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 

ids 
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10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Christopher Hammer 
trading as Hammer Outdoor Design (hereinafter referred to as 
the "Company") in the State of Western Australia. 

4.—-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure (hat shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2): of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of thjs Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of S0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 Csimsi)   tsigasdl  
ON BEHALF OF THE UNION HAMMER OUTDOOR DESIGN 

ON BEHALF OF THE COMPANY 
Dated this 24th day of August 1995. 
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Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

INTERCERAMICS INDUSTRIAL AGREEMENT 
No. AG 185 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
La Cava Nominees Pty Ltd trading as Interceramics. 

No. AG 185 of 1995. 

Interceramics Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

This Agreement will be known as the Interceramics Indus- 
trial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers ' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and La Cava Nominees Pty 
Ltd trading as Interceramics (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11 .—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 
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The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1)Thc parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accmed entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 

(signed!   (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

Date of 1 Febraary 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27: $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. AG 142 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
J & K Reinforcing Pty Ltd. 

No. AG 142 of 1995. 
J & K Reinforcing Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the J & K Reinforcing 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and J & K Reinforcing 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 



I 6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

I Agreement shall be in the same terms as outlined in Clause 
} 46.—Settlement of Disputes of the Award. 
j 7.—SINGLE ENTERPRISE 
I It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
1 It is agreed that in the event of the Union and the Company 
j agreeing on the terms of a comprehensive enterprise agree- 

ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

i by the Company, upon the completion of five working days, 
j (a) 1 pair safety boots, and will be replaced on a fair 
j wear and tear basis. 
J (b) 2 T-shirts with collars, and will be replaced on a fair 
j wear and tear basis. 

(c) 1 bluey jacket for each employee employed during 
• the period 1 April to 31 October. (One issued per 

year). 
(2) The Company will also make available to each employee, 

when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

j The time of taking leave shall be arranged so as to minimise 
| any adverse effect on the employer's operations. The onus 
1 shall rest with the employer to demonstrate an ability to grant 
1 leave where an employee is otherwise entitled. 
| An employer shall not be liable for any additional expenses 
j associated with an employee's attendance at a course other 

than: 
course fees 
course books and materials 

} payment of ordinary time earnings for such absence, 
j For the purpose of this clause ordinary time earnings shall 
j be defined as the agreement classification rate. 
{ Leave of absence granted pursuant to this clause shall count 
I as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has teen terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
Tie signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 14th day of August 1995. This Agreement comes 
into effect on any fiiture contracts after Edith Cowan Mt Lawley 
Project. 
 (signed^  (signed!  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 

Dated this 14th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 



J&R CHATflELD ENTERPRISES 
INDUSTRIAL AGREEMENT 

No. AG 164 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
J&R Chatfield Pty Ltd trading as J & R Chatfield 

Enterprises. 
No. AG 164 of 1995. 

J&R Chatfield Enterprises Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 ami by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the J & R Chatfield En- 
terprises Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and J&R Chatfield Pty 
Ltd trading as J & R Chatfield Enterprises (hereinafter re- 
ferred to as the "Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 hisned)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 24th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

KARRWYUP PLASTERING CO 
INDUSTRIAL AGREEMENT 

No. AG 192 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Karrinyup Plastering Co Pty Ltd. 

No. AG 192 of 1995. 
Karrinyup Plastering Co Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Karrinyup Plastering 
Co Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Karrinyup Plastering 
Co Pty Ltd (hereinafter referred to as die "Company") in the 
State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 



The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCfTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associatai with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather titan a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shaU come into effect from the first pay period on or 
after the 15th day of September 1995. 

tsignetfl  (signedt  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 30th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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LESLIE CONCRETE INDUSTRIAL AGREEMENT 
No. AG 180 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Leslie Concrete. 
No. AG 180 of 1995. 

Leslie Concrete Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on and 
from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Leslie Concrete In- 

dustrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Leslie Concrete 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
rc-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 

(signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 22nd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

MAPSTONE CARTES WMJSTMAL AGREEMENT 
No. AG 177 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Mapstone Carter Pty Ltd. 
No. AG 177 of 1995. 

Mapstone Carter Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Mapstone Carter In- 

dustrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Mapstone Carter Pty 
Ltd (hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11 .—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rate to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

For sick leave accrued after the date of ratification of this 
Agreement the following will apply: 

(1) The Company's employees shall have the option of 
converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 

(signed')   frigncd)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 28th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Signwriter $14.26 $14.73 $15.20 $15.68 
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MENCHETTI NOMINEES INDUSTRIAL 
AGREEMENT 

No. AG 157 of 1995. 
WESTERN AUSTRALIAN 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Menchetti Nominees Pty Ltd. 

No. AG 157 of 1995. 

Menchetti Nominees Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Menchetti Nominees 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Menchetti Nominees 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
IE 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accraed after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 tsisnsd)  fsignecU  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Signwriter $14.26 $14.73 $15.20 $15.68 

MGR BRICKLAYING INDUSTRIAL AGREEMENT 
No. AG 216 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Grant Stacey t/a MGR Bricklaying. 

No. AG 216 of 1995. 
MGR Bricklaying Industrial Agreement. 

COMMISSIONER RE. SCOTT. 
12 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore die Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders: 

THAT proceedings to register the MGR Bricklaying 
Industrial Agreement be dismissed. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

MITCHELL ERECTORS INDUSTRIAL 
AGREEMENT 

No. AG 169 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Mitchell Erectors Pty Ltd. 

No. AG 169 of 1995. 
Mitchell Erectors Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Mitchell Erectors 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 
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10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Mitchell Erectors 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Hades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 
 (signed)   (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 25 th day of August 1995. 
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Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

M T LOTHIAN PLASTERERS INDUSTRIAL 
AGREEMENT 

No. AG 156 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Fairfyeld Pty Ltd trading as M T Lothian Plasterers. 

No. AG 156 of 1995. 
M T Lothian Plasterers Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P.E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the M T Lothian Plasterers 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Fairfyeld Pty Ltd trading 
as M T Lothian Plasterers (hereinafter referred to as the "Com- 
pany") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
this Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 
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The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 
 (signed)  .  (sisasi)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. AG 189 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
N K Ceilings 1992 Pty Ltd. 

No. AG 189 of 1995. 
N K Ceilings 1992 Industrial Agreement. 

COMMISSIONER P. E. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the N K Ceilings 1992 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and N K Ceilings 1992 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement to a cash 
payment on termination. 

(2) If an employee who has been terminated by the Company 
without exercising the above option is re-engaged within a 
period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 1st day of August 1995. 
 (signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 28th day of August 1995. 

1 August 1 Febmary 1 August 1 February 
1995 1996 1996 1997 

Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 513.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 515.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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NORCON INDUSTRIAL AGREEMENT 
No. AG 151 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

Norcon Pty Ltd. 
No. AG 151 of 1995. 

Norcon Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Norcon Industrial 
Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Norcon Pty Ltd 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause'9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 
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(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 

(1) The parties agree the continuity of employment is 
desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 8th day of September 1995. 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 18th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

OMEGA CONSTRUCTIONS INDUSTRIAL 
AGREEMENT 

No. AG 141 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Omega Constructions Pty Ltd. 

No. AG 141 of 1995. 
Omega Constructions Industrial Agreement. 

COMMISSIONER P. E. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Omega Constructions 

Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Draining Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Omega Constructions 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Tirades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—^Enterprise Agreement herein. 



conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 

as service for all purposes of this agreement. 
(3) The employer will actively encourage employees to seek 

formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 

46.—Settlement of Disputes of the Award. tificates. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

(signed)   (sigasd)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 14th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Signwriter $14.26 $14.73 $15.20 $15.68 
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ON-SITE ENGINEERING INDUSTRIAL 
AGREEMENT 

No. AG 195 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

On-site Engineering Ply Ltd. 
No. AG 195 of 1995. 

On-site Engineering Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the On-site Engineering 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and On-site 
Engineering Pty Ltd (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 

in Clause 9.—Enterprise Agreement herem. 
The parties agree to commence discussion on the terms and 

to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41 A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11 .—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with coUars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

sh 
as service for all purposes of this agreement. 
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(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 
 tsignsd}   (sigasd}  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 31st day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

OSBGEME SCAFFOLD ERS INDUSTRIAL 
AGREEMENT 

No. AG 190 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Osbome Scaffolders Pty Ltd. 

No. AG 190 of 1995. 
Osbome Scaffolders Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Osbome Scaffolders 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Osbome Scaffolders 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Hades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 
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6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
| It is agreed that in the event of the Union and the Company 
j agreeing on the terms of a comprehensive enterprise agree- 
j ment, this Agreement may be terminated in accordance with 
j the requirements of the Act. 
j 10.—WAGE INCREASE 
1 This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 

j Training Fund. 
j (2) Subject to all qualifications in this clause, an employee 
I shall, upon application in writing to and with approval of the 
j employer, be granted leave with pay each calendar year pro- 
I rata to attend courses conducted or approved by the NBCTTC. 

The employer's approval shall not be unreasonably withheld, 
j The application for leave shall be given to the employer at 

least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shaU count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 1st day of August 1995. 
 (siencdt  (sigBSd)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

1 August 1 February 1 August 1 February 
1995 1996 1996 1997 

Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 



3004 

POMMS PAINTING INDUSTRIAL AGREEMENT 
No. AG 159 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Poniris Painting Pty Ltd. 
No. AG 159 of 1995. 

Poniris Painting Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Poniris Painting 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Poniris Painting 
Pty Ltd (hereinafter referred to as the "Company") in the State 
of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

75 W.A.I.G. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will continue 
to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shaU, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 

(1) The parties agree the continuity of employment is 
desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off* principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 

(4) An employee who has teen retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 

(1) The Company's employees shall have the option of 
converting 100% of accrued sick leave entitlement to a cash 
payment on termination. 

(2) If an employee who has been terminated by the Company 
without exercising the above option is re-engaged within a 
period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 1st day of August 1995. 
 (signed")  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

1 August 1 February 1 August 1 February 
1995 1996 1996 1997 

Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

PROJECT TILE FIXING INDUSTRIAL 
AGREEMENT 

No. AG 194 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Project Hie Fixing Pty Ltd. 

No. AG 194 of 1995. 
Project Hie Fixing Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Project Hie Fixing 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Project Hie Fixing Pty 
Ltd (hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

Hie parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 
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6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is sUent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment' 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shaU come into effect from the first pay period on or 
after the 15th day of September 1995. 
 (sigmedl   (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 30th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

LabourerGroup 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Signwriter $14.26 $14.73 $15.20 $15.68 
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QUAKE HOLDINGS INDUSTRIAL AGREEMENT 
No. AG 152 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Quake Holdings Pty Ltd. 
No. AG 152 of 1995. 

Quake Holdings Industrial Agreement. 
COMMISSIONER P. E. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

This Agreement will be known as the Quake Holdings In- 
dustrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 

3.—AREA AND PARTIES BOUND 
This is an Agreement between The Western Australian Build- 

ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Quake Holdings Pty 
Ltd (hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

ON BEHALF OF THE UNION G. McROBBIE 
ON BEHALF OF THE COMPANY 

Dated this day of 1995. 
a TTr»r,'A.T'n\' 

Date of 
JbrlN jJ. 

1 February 
IX A 

1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

R&C ROSSI INDUSTRIAL AGREEMENT 
No. AG 186 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders* Labourers, Painters and 

Plasterers Union of Workers. 

Peter Rossi trading as R & C Rossi. 
No. AG 186 of 1995. 

R&C Rossi Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the R & C Rossi Industrial 
Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Peter Rossi trading as 
R&C Rossi (hereinafter referred to as the "Company") in the 
State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 
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6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) Tie Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the fffiCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. Tie onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany v/ithout exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 
 (signsd)   (aigted)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 29th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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SCARBORO PAINTING SERVICES INDUSTRIAL 
AGREEMENT 

No. AG 179 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Scarboro Painting Services 1992 Pty Ltd trading as 

Scarboro Painting Services. 
No. AG 179 of 1995. 

Scarboro Painting Services Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Scarboro Painting 
Services Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Scarboro Painting 
Services 1992 Pty Ltd trading as Scarboro Painting Services 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 



Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all firings being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of con- 

verting 100% of accrued sick leave entitlement to a cash pay- 
ment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-engaged within 
a period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
Hie signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 

(signed)  (aimed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 28th day of August 1995. 

SHAMROCK ENTERPRISES INDUSTRIAL 
AGREEMENT. 

No. AG 148 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Shamrock Enterprises Pty Ltd. 

(No. AG 148 of 1995) 
Shamrock Enterprises Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $ 4.21 $14.66 $15.11 
Labourer Group 2 $13.27 $ 3.71 $14.15 $14.59 
Labourer Group 3 $12.92 $ 3.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $ 4.76 $15.23 $15.70 
Painter, Glazier $13.97 . $ 4.43 $14.89 $15.35 
Sign writer $14.26 $ 4.73 $15.20 $15.68 

Schedule. 
1.—TITLE 

This Agreement will be known as the Shamrock Enterprises 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Shamrock 
Enterprises Pty Ltd (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shaU continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement 
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The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Draining Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

or the purpose of this clause ordinary time earnings shall be 
defined as the agreement classification rate. 

as service for all purposes of this agreement. 
(3) The employer will actively encourage employees to seek 

formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the follov/ing will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

(signed!  (signed!  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 22nd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 



SNAPPY CLEAN INDUSTRIAL AGREEMENT. 
No. AG 160 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

Sheryl Murphy trading as Snappy Clean. 
(No. AG 160 of 1995) 

Snappy Clean Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 

This Agreement will be known as the Snappy Clean 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between Tie Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Sheryl Murphy trading 
as Snappy Clean (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It. is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCTTC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. Tie onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 
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(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 ftipwai)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. Ag 168 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Steven Maciqszek trading as Standre. 

No. AG 168 of 1995. 

Standre Industrial Agreement. 

COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Standre Industrial 
Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Steven Maciqszek 
trading as Standre (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—Enterprise Agreement herein. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3 015 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11 .—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will continue 

to meet its current level of payment into the Western Australian 
Construction Industry Redundancy Fund and will immediately 
increase its level of payment into the Construction + Building 
Unions Superannuation Scheme to $50 per week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learning), 
and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights 
Certificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not possible, 
employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in accordance 
with Clause 6.—Dispute Settlement Procedure of this 
Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATMCATTON 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after the 15th day of September 1995. 

(signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 25th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 



STREAM TILING INDUSTRIAL AGREEMENT. 
No. AG 193 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

Estmount Holdings Pty Ltd trading as Stream Tiling. 
(No. AG 193 of 1995) 

Stream Tiling Industrial Agreement. 
COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 15th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Stream IHing Industrial 
Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, TVaining Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Estmount Holdings 
Pty Ltd trading as Stream Tiling (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to S50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 
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(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 15th day of September 1995. 

(signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 30th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

SUMMIT CEILING INDUSTRIES INDUSTRIAL 
AGREEMENT. 

No. AG 154 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 
Summit Ceiling Industries Pty Ltd. 

(No. AG 154 of 1995) 
Summit Ceiling Industries Industrial Agreement. 

COMMISSIONER P E SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Summit Ceiling 
Industries Industrial Agreement. 

2.—ARRANGEMENT 
1. Tide 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Setdement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers 
(hereinafter referred to as the "Union") and Summit Ceiling 
Industries Pty Ltd (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.—^Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 



6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 riigltWft  (signed)  

SCI-Summit Ceiling Industries Pty 
Ltd, 48 James Street, Guildford WA 
6055 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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SUNASON INDUSTRIAL AGREEMENT 
No. AG 150 of 1995. 

WESTERN AUSTRAUAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Sunason Pty Ltd. 
No. AG 150 of 1995. 

Sunason Industrial Agreement. 

COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Sunason Industrial 

Agreement. 
2.—ARRANGEMENT 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Sunason Pty Ltd 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—-WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 18th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. AG 155 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

Delta Bay Investments Pty Ltd trading as Swiftplan. 

No. AG 155 of 1995. 
Swiftplan Industrial Agreement. 

COMMISSIONER RE. SCOTT. 
10 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—TITLE 
This Agreement will be known as the Swiftplan Industrial 

Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Delta Bay Investments 
Pty Ltd trading as Swiftplan (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall Ire binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 



The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11 .—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Tl-aining Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 

Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

(signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this day of 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 S15.68 



TRENDWEST PAINTING INDUSTRIAL 
AGREEMENT 

No. AG 149 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Korima Pty Ltd trading as Trendwest Painting. 

No. AG 149 of 1995. 

Trendwest Painting Industrial Agreement. 
COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 

This Agreement will be known as the Trendwest Painting 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Korima Pty Ltd trading 
as Trendwest Painting (hereinafter referred to as the "Com- 
pany") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Tirades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the iteCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 



| Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

j (3) It is recognised that from time to time instances may 
j arise where the employee's individual skills may be subject to 
j this caveat. Where there is any disagreement as to the applica- 
j tion of this the matter will be processed in accordance with 
j Clause 6.—Dispute Settlement Procedure of this Agreement, 
f (4) An employee who has been retrenched by the Company 

shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 
 (signed)  (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 18th day of August 1995. 

APPENDIX A 
Date of 1 February 1 August 1 February 

j Ratification 1996 1996 1997 
| Hourly Rate Hourly Rate Hourly Rate Hourly Rate 
J Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
! Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
! Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
} Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
1 Painter, Glazier $13.97 $14.43 $14.89 $15.35 
1 Signwriter $14.26 $14.73 $15.20 $15.68 

VANDERTANG CONCRETE INDUSTRIAL 
AGREEMENT No. AG 140 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 

and 
Greeneagles Pty Ltd trading as Vandertang Concrete. 

No. AG 140 of 1995. 

Vandertang Concrete Industrial Agreement. 

COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1.—TITLE 

This Agreement will be known as the Vandertang Concrete 
Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Greeneagles Pty Ltd 
trading as Vandertang Concrete (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 July 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 
11.—INDUSTRY STANDARDS 

It is a term of this Agreement that the Company will con- 
tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fan- 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fan- 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. ((One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour per employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 
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Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather titan a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of con- 

verting 100% of accrued sick leave entitlement to a cash pay- 
ment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-engaged within 
a period of six months, the unpaid balance of sick leave shall 
continue from the date of re-engagement. 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 10th day of August 1995. 

(signed)   (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 10th day of August 1995. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 
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WEST AUSTRALIAN WATER PROOFING 
INDUSTRIAL AGREEMENT No. AG 161 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 

and 
Christopher Graham trading as West Australian Water 

Proofing. 

No. AG 161 of 1995. 
West Australian Water Proofing Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr G Giffard on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent, hereby orders— 

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect on 
and from the 8th day of September 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

Schedule. 

1.—'TITLE 
This Agreement will be known as the West Australian Wa- 

ter Proofing Industrial Agreement. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship With Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Training Allowance, Training Leave, Recognition of 

Prior Learning 
14. Seniority 
15. Sick Leave 
16. Ratification 

Appendix A 
3.—AREA AND PARTIES BOUND 

This is an Agreement between The Western Australian Build- 
ers' Labourers, Painters and Plasterers Union of Workers (here- 
inafter referred to as the "Union") and Christopher Graham 
trading as West Australian Water Proofing (hereinafter referred 
to as die "Company") in the State of Western Australia. 

4.—APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the "Award"). 

5.—DURATION 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 16.— 
Ratification and shall continue in effect until 31 My 1997. 
Provided that nothing in this clause shall prevent the imple- 
mentation of a comprehensive enterprise agreement as detailed 
in Clause 9.—Enterprise Agreement herein. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.—DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as outlined in Clause 
46.—Settlement of Disputes of the Award. 

7.—SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.—RELATIONSHIP WITH AWARDS 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree- 
ment and the Award the higher rate shall apply. 

9.—ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree- 
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

10.—-WAGE INCREASE 
This Agreement provides for increases in the hourly rate 

resulting in the wage rates in Appendix A of this Agreement. 

11.—INDUSTRY STANDARDS 
It is a term of this Agreement that the Company will con- 

tinue to meet its current level of payment into the Western 
Australian Construction Industry Redundancy Fund and will 
immediately increase its level of payment into the Construc- 
tion + Building Unions Superannuation Scheme to $50 per 
week per employee. 

12.—CLOTHING AND FOOTWEAR 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days. 
(a) 1 pair safety boots, and will be replaced on a fair 

wear and tear basis. 
(b) 2 T-shirts with collars, and will be replaced on a fair 

wear and tear basis. 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. (One issued per 
year). 

(2) The Company will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.—TRAINING ALLOWANCE, TRAINING LEAVE, 
RECOGNITION OF PRIOR LEARNING 

(1) A training allowance of $0.20 per hour pier employee 
shall be paid by the employer to the Union Education and 
Training Fund. 

(2) Subject to all qualifications in this clause, an employee 
shall, upon application in writing to and with approval of the 
employer, be granted leave with pay each calendar year pro- 
rata to attend courses conducted or approved by the NBCITC. 
The employer's approval shall not be unreasonably withheld. 

The application for leave shall be given to the employer at 
least two weeks in advance of the date of commencement of 
the course. 

The time of taking leave shall be arranged so as to minimise 
any adverse effect on the employer's operations. The onus 
shall rest with the employer to demonstrate an ability to grant 
leave where an employee is otherwise entitled. 

An employer shall not be liable for any additional expenses 
associated with an employee's attendance at a course other 
than: 

course fees 
course books and materials 
payment of ordinary time earnings for such absence. 

For the purpose of this clause ordinary time earnings shall 
be defined as the agreement classification rate. 



Leave of absence granted pursuant to this clause shall count 
as service for all purposes of this agreement. 

(3) The employer will actively encourage employees to seek 
formal recognition of their skills (recognition of prior learn- 
ing), and will allow leave as per (2) above for such purposes 
including but not limited to securing Tradesmen's Rights Cer- 
tificates. 

14.—SENIORITY 
(1) The parties agree the continuity of employment is desir- 

able wherever possible, and that where it is not possible, em- 
ployees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is agreed 
subject to the caveat of "all things being equal", it is intended 
to apply on a state basis rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject to 
this caveat. Where there is any disagreement as to the applica- 
tion of this the matter will be processed in accordance with 
Clause 6.—Dispute Settlement Procedure of this Agreement. 

(4) An employee who has been retrenched by the Company 
shall have absolute preference and priority for re-employment/ 
re-engagement by the Company. Where an employee is re- 
engaged within a period of six months the employee shall 
maintain continuity of service and all accrued entitlements 
with the Company. 

15.—SICK LEAVE 
For sick leave accrued after the date of ratification of this 

Agreement the following will apply: 
(1) The Company's employees shall have the option of 

converting 100% of accrued sick leave entitlement 
to a cash payment on termination. 

(2) If an employee who has been terminated by the Com- 
pany without exercising the above option is re-en- 
gaged within a period of six months, the unpaid 
balance of sick leave shall continue from the date of 
re-engagement 

16.—RATIFICATION 
The signatures that follow testify to the fact that this Agree- 

ment shall come into effect from the first pay period on or 
after the 8th day of September 1995. 

(signed)   (signed)  
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY 
Dated this 23rd day of August 1995. 

THE WMECKAUt HIRE (WA) ENTERPRISE 
AGREEMENT—BRANCHES EMPLOYEES. 

Date of 1 February 1 August 1 February 
Ratification 1996 1996 1997 
Hourly Rate Hourly Rate Hourly Rate Hourly Rate 

Labourer Group 1 $13.75 $14.21 $14.66 $15.11 
Labourer Group 2 $13.27 $13.71 $14.15 $14.59 
Labourer Group 3 $12.92 $13.35 $13.77 $14.20 
Plasterer, Fixer $14.29 $14.76 $15.23 $15.70 
Painter, Glazier $13.97 $14.43 $14.89 $15.35 
Sign writer $14.26 $14.73 $15.20 $15.68 

No. AG 260 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Automotive, Food, Metals Engineering, Printing and 
Kindred Industries Union of Workers, Western Australian 

Branch. 
and 

Communications, Electrical, Electronics, Energy, 
Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch. 

and 
Wreckair Pty Ltd. 

No. AG 260 of 1995. 
COMMISSIONER C.B. PARKS. 

6 November 1995. 
Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. AG 260 OF 1995 

HAVING heard Mr G.C. Sturman on behalf of the first named 
party and Mr P. Lawrence on behalf of the third named party 
and there being no appearance on behalf of the second named 
party; 

NOW THEREFORE with the express consent of the first 
and third named parties, and the Commission being satisfied 
that the common seal of the second named party affixed to the 
agreement made between all such three parties signifies consent 
to the terms of the agreement, and those terms convey the 
intention that it be registered as an Industrial Agreement, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the document titled The Wreckair Hire (WA) 
Enterprise Agreement—Branches Employees, filed in the 
Commission on 10 October 1995, and subsequently 
signed by me for identification, be and is hereby regis- 
tered as an Industrial Agreement. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

WRECKAIR HIRE—WESTERN AUSTRALIA 
ENTERPRISE AGREEMENT—BRANCH 

EMPLOYEES 
1. TITLE 

This Agreement shall be known as The Wreckair Hire (WA) 
Enterprise Agreement—Branches Employees. 
2. ARRANGEMENT 

1. Title 
2. Arrangement 
3. Application & Parties Bound 
4. Relationship to Parent Award 
5. Duration of Agreement 
6. Commitment 
7. Wreckair Hire Core Values 
8. Management Obligations 
9. Background 

10. Objectives 
11. Productivity 
12. Single Bargaining Unit 
13. Joint Review of Conditions of Agreements 
14. Contract of Employment 
15. Dispute Resolution 
16. Renewal of Agreement 
17. Endorsement of Agreement 

APPENDICES 
A Hours 
B Job Classification 
C Wages 
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3. APPLICATION & PARTIES BOUND 
(1) This Agreement has been negotiated and has been agreed 

by Wreckair Hire and its Award Employees; 
(2) The Agreement is binding on Wreckair and its Award 

Employees; 
(3) The parties bound by this Agreement are Wreckair Hire, 

the Award Employees, the Metal and Engineering Workers 
Union (WA) and the Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing & Allied Workers 
Union of Australia, Engineering & Electrical Division, WA 
Branch. 
4. RELATIONSHIP TO PARENT AWARD 

The Agreement shall be read and interpreted in conjunction 
with the Metal Trades (General) Award No. 13 1965 and any 
other applicable awards. 

Should the Agreement be inconsistent with the Award, this 
Agreement shall prevail to the extent of any inconsistency. 
5. DURATION OF AGREEMENT 

The Agreement shall apply and be binding on Wreckair Hire 
and the Employees, from the date of ratification of the 
document by the WA Industrial Commission for a period of 
twenty four months. 

Employees agree to no further claims during the period of 
the Agreement. The Agreement shall provide a period of 
stability for which the organisation can continue to provide 
high quality service to its customers and job security for its 
Employees. 
6. COMMITMENT 

Wreckair Hire believes that the implementation of an 
Enterprise Agreement (EB A) negotiated between the Company 
and the Employees is the best way to ensure the growth of the 
Company, thereby providing a sound, long term and rewarding 
future for all Employees and the Company. 

This Agreement reflects the commitment of Wreckair Hire 
and its Employees to the growth of Wreckair Hire and the 
maintenance of our high customer service standards. 

By working together, we will develop a committed, skilled 
and flexible workforce focused on customer service, 
productivity and continuous improvement that will be 
rewarding to Wreckair Hire and all of its Employees. 

This is to be achieved by acceptance and commitment to the 
Wreckair Hire core values and recognition of the obligations 
of both Management and Employees in maintaining those 
values. 
7. WRECKAIR HIRE CORE VALUES 

(1) Focus on long term customer satisfaction. 
(2) Conducting business to high ethical standards in the 

workplace with customers, suppliers and the wider community. 
(3) A Commitment to Quality Service internally and 

externally through the Wreckair Quality System and 
Endorsement to AS-3902. 

(4) An emphasis on Teamwork in the achievement of the 
Company goals. 

(5) To enable individuals to make and be accountable for 
decisions within their specified limits of Authority and 
Responsibility. 

(6) Encouragement of innovation and construction criticism 
in the operation of our business and the implementation of 
new processes. 

(7) Provide profitable returns to the Shareholders to ensure 
business growth and Employee security. 
8. MANAGEMENT OBLIGATIONS 

Company Management is committed to building and 
maintaining a work environment that: 

(1) Provides an accredited training structure and career 
path based on recognised competency standards. 

(2) Provides opportunities for flexibility in working con- 
ditions within the parameters of the EBA. 

(3) Enables Employees and Line Managers to develop 
effective Employee relation practices through open 
communication. 

(4) Provide a safe environment. 

(5) Provides for genuine consultation with Employees 
and Unions. 

(6) Company Management is committed to implemen- 
tation and maintenance of Wreckair Policies. 

(7) Is committed to the implementation and maintenance 
of Wreckair Policies and Procedures in all areas in- 
cluding but not restricted to : 

a) Quality Accreditation to AS-3902 
b) Occupational Health and Safety 
c) Environment Protection 
d) The Wreckair Hire System 
e) This Agreement 

9. BACKGROUND 
(1) Following negotiations between the Company 

Management, representatives of the Employees and 
representatives of the major Unions concerned, a Single 
Bargaining Unit (The "Committee") was formed to enter into 
the EBA negotiations, from which this EBA has been 
produced. 

(2) This EBA will recognise : 
(a) The considerable effort and productivity gains of the 

previous two years (1992-1994). 
b) The need to continue to improve the Quality Assur- 

ance Programme in place for the same period. 
(3) Benefits of the EBA for the Employees are, but not limited 

to: 
a) Wages, as per the schedule; 
b) Increased training and job security; 
c) Defined skills for each level of the Schedule with 

added ability to advance via training and experience; 
d) Improved communication from all areas; 
e) The opportunity for increased consultation on 

workplace issues; 
f) Work performed at a higher level will attract the ap- 

propriate rate of pay; 
(4) Benefits for the Company from the EBA to be : 

a) The ability to recognise and respond effectively and 
efficiently to the requirements of our customers by 
all Employees; 

b) Development of an Employee Team that will be flex- 
ible and skilled to meet the Company's needs in pro- 
viding a quality service to the hire industry; 

c) Related industry training that will enhance and utilise 
the Employee's ability to give greater productivity; 

d) The realisation that all Employees are working to- 
wards a common goal as a Team, irrespective of sta- 
tus or remuneration. 

10. OBJECTIVES 
The objectives of the EBA are; 
(1) a) To form an Employer/Employee relationship which 

emphasises teamwork, communication and co-op- 
eration, and 

b) To provide a framework which will enable the Com- 
pany to improve profitability and competitiveness 
and provide a challenging working environment with 
opportunities and satisfaction for all Employees. 

(2) To provide Employees with the opportunity to develop 
their skills and to utilise their experience over a full range of 
competencies within the Company; 

(3) To provide Employees job satisfaction and the 
opportunity of career advancement within the organisation of 
the Company; 

(4) To maintain the productive performance of the Company 
by continuing and enhancing, but not necessarily limited to : 

a) Friendly customer relationships; 
b) Cost effectiveness / awareness; 
c) Quality service within the framework of the Quality 

Control Programme; 
d) Training, be it internally orientated or not; 
e) Teamwork at all levels 
f) Realistic flexibility 



11. PRODUCTIVITY 
The Parties to this EB A, and all persons bound by the EB A, 

are committed to ensuring that: 
(1) The EBA will continue to produce measurable or 

demonstrative productivity gains. 
(2) Improvements are made, but not limited, to work 

organisation, product and service quality, customer 
service and relations. Employee training and any 
other issue(s) identified by the Parties as being con- 
tributory to improved productivity and market per- 
formance. 

(3) a) Employees in all positions shall observe the 
Company's Quality Programme and Proce- 
dures. 

b) Employees will relate problems, enquiries, 
suggestions and/or suggested changes in writ- 
ing to the Quality Manager. 

c) The Quality Manager shall recognise the ef- 
forts of Employees to enhance the Quality 
Programme and shall undertake training of 
Employees to this end. 

d) Employees shall agree to undertake training 
required by the Company to improve skills, 
efficiency and productivity levels within the 
Employee's capabilities. 
The Company shall guarantee the training is 
necessary to the well-being of the Company 
and is consistent with safe work practices. 
Such training shall normally be held within 
normal working hours and at die expense of 
the Company. Training held outside normal 
working hours shall be by agreement. 

12. SINGLE BARGAINING UNIT 
This Agreement has been negotiated by Wreckair employees 

who generally carry out repair and maintenance duties at 
Wreckair Hire branches and representatives of Management. 
Ibis group will form a Single Bargaining Unit for the purposes 
of reviewing this Agreement, re-negotiating the Agreement 
and resolving disputes. 

13. JOINT REVIEW OF CONDITIONS OF AGREE- 
MENTS 

The Parties agree that, during the life of the EBA, Wreckair, 
with the support and agreement of the relevant Employees, 
may trial new working arrangements designed to improve the 
operation of the business. 

The Parties to the EBA will consider the outcomes of such 
trials and such changes so that they may be included in the 
development of the next EBA. This of course will not be used 
to the detriment of any existing Employee. 

It is not intended that this EBA will be amended within the 
initial twelve months, however, any Parties wishing to amend 
this EBA must notify the other Parties, in writing, and the 
EBA can be amended following agreement by all the Parties. 

14. CONTRACT OF EMPLOYMENT 
(1) a) Introduction 

The Parties recognise that Wreckair Employees are 
the comer stone of the business and that their com- 
mitment to the development of an environment of 
co-operation, trust, mutual satisfaction and flexibil- 
ity in the workplace are key elements in the success 
of both The EBA and The Enterprise. 
The Wreckair workforce will be mainly full time 
Employees. The need for operational flexibility to 
suit the distinct working requirements of some Em- 
ployees and the operational requirements of the busi- 
ness will mean that less than full time employment 
(part time and casual) may be available. This will 
supplement Wreckair's full time employment focus, 

b) Employee Development 
Wreckair recognises that the development of Em- 
ployee skills and competencies is an important ele- 
ment in the growth of both the Company and the 
Employees. Wreckair will ensure that a competency 

based system of training and Employee classifica- 
tion is in line with recognised standards. 

c) Employee Skills 
Employees may be directed to carry out such duties 
as are within the limits of the Employees skills, com- 
petency licence and training. In addition to normal 
duties, an Employee shall agree to perform tasks 
outside his usual range of duties, where that person 
is trained and competent of performing the task. 
Supervisors or other members of staff are eligible to 
do work which is incidental to their main Supervi- 
sor functions. 

(2) a) Sub-Contractors 
Notwithstanding any other Clause in this EBA, 
Wreckair reserves the right to use the services of Sub- 
Contractors where it suits the operational require- 
ments of the Company. The rate of payment for 
Sub-Contractors will be negotiated having regard to 
the relevant industry standards. This provision will 
not be used to the detriment of any existing Em- 
ployee. 

b) Apprenticeships and Traineeships 
Apprentices and trainees will be employed under the 
regulations controlling such employment. 

(3) Probation Period 
a) Probation Period 

Full or part time employees will initially be engaged 
for a three month probation period. 
Employees on probation will be required to under- 
take designated basic or competency training in con- 
junction with normal work activities. 

b) Competency Based Appointment (Subject to 7 (3) 
a)) 
A position will be made permanent on completion 
of the first three months of employment. Employees 
will need to reach standards based on recognised 
competency to be offered a permanent position. 
If the Employee does not reach the level of recog- 
nised competency expected, they may be terminated 
as per the Terms of the EBA. 

(4) Termination of Employment 
The notice of termination is in accordance with the Metal 

Trades General Award. 
15. DISPUTE RESOLUTION 

(1) The objective of a dispute resolution is to promote an 
effective and reliable method of resolving any dispute that 
may arise by way of co-operation, negotiation and discussion, 
in such a manner as to avoid interruption and consequential 
loss of service, production and income to all Parties concerned. 

Step 1 
Discussions between the Employee concerned and their 
immediate supervisor (time frame—1 day). If no resolu- 
tion, proceed to: 
Step 2 
Discussions involving the Employee concerned, their 
shop steward and the Company's representative (time 
frame—1 day). If no resolution, proceed to : 
Step 3 
Discussions involving representatives from the relevant 
Unions (State Branch) and the Company representative(s) 
(time frame—1 day). The time frame for step 3 may be 
increased, provided all Parties agree that ground may be 
made in doing so, the limit of the extension to be by mutual 
agreement If no resolution, proceed to : 
Step 4 
Either party may refer the matter to theWestem Austral- 
ian Industrial Relations Commission for resolution. 

(2) In order to arrive at a peaceful resolution to any dispute, 
all Parties shall be committed to avoid all actions that may / 
will impede the performance of the Company during the course 
of this procedure. 

(3) Union organisers (State level) and/or their representatives 
shall be given access to Shop Stewards at all times. 



16. RENEWAL OF EBA 
The Parties shall commence negotiation on the renewal of 

the EBA eight weeks prior to the expiry of the EBA. 
17. ENDORSEMENT OF EBA 

This EBA has been negotiated between the Management 
and Employees in good faith. The contents have been reviewed 
with all Parties and they have entered into the EBA with full 
knowledge as to the content and effect of the document on all 
Parties concerned. 

This EBA "THE WRECKAIR HIRE ENTERPRISE 
AGREEMENT' has been negotiated and agreed between the 
Parties whose signatures appear below. 

for and on behalf of 
WRECKAIR HIRE (WA) 
P.C. Lawrence (Signed') 28/9/95 
Name in Print Signature Date 

for and on behalf of 
Employees OF WRECKAIR HIRE (WA) 
BRANCH EMPLOYEES 
R- Toone (Signed) 28/9/95 
Name in Print Signature Date 
(Metal Employees Steward) 

METAL AND ENGINEERING WORKERS UNION (WA) 
J. Sharp-Collett (Signed & Sealed) 6/10/95 
Name in Print Signature Date 

COMMUNICATIONS, ELECTRICAL, ELECTRONIC, 
ENERGY, INFORMATION, POSTAL, PLUMBING & 
ALLIED WORKERS UNION OF AUSTRALIA, 
ENGINEERING & ELECTRICAL DIVISION, WA 
BRANCH. 

Name in Print Signature 

WRECKAIR HIRE WA—EB A 

BRANCH EMPLOYEES —HOURS 
The parties agree that the following criteria shall apply to 

the hours worked by Branch Employees : 
- Flexibility and spread of hours 6.00 a.m. to 6.00 p.m. 

Monday to Friday 
- Saturday morning to be worked regularly and rea- 

sonable overtime as required by the Company 
- A 38 hour week 
- Branch Mechanics are to accept that, on permanent 

or temporary transfer to the Central Workshop, they 
will revert to the Central Workshop EBA agreement 
on hours 

- When available. Branch Mechanics will carry out 
breakdown repairs after normal working hours. 

NOTES 
- Any employee who is absent from work for five con- 

secutive normal working days without notice of ab- 
senteeism will be considered to have abandoned his/ 
her employment 

- Any employee currently on a wage rate higher than 
the levels incorporated in the EBA will continue on 
such rates 

- Employees will not work an RDO during this Agree- 
ment. 

WRECKAIR HIRE WA—EB A 
BRANCH EMPLOYEES—JOB CLASSIFICATIONS 
OVERVIEW 

Classifications are based on the progressive acquisition of skills 
and/or training and application of skills and a career path which 
determines the base rate structure for employees. By agreement, 
not every skill may be required for specific job levels. 

Appointment to any pay level classification is contingent 
upon such additional work or skill being required and available 
within the Branches. 

CLASSIFICATION CRITERIA 
Within Wreckair Hire employees working in the Branches 

will be classified into one of the following pay levels : 
- Trades Assistant 

A person capable of carrying out the following tasks : 
- Assisting tradespeople 
- Cleaning of buildings 
- Maintenance of Buildings 
- Minor painting 
- Minor plumbing work 
- Minor carpentry work 
- Yard duties 
- Administration/paperwork as required 
- Forklift driving 

- Yardperson 
A person capable of carrying out the following tasks : 
- Current WA 'B' Class Driving License 
- Ability to communicate both verbally and in writing 

with fellow employees 
- Carry out deliveries and pick-ups of spare parts 
- Crane/Dogman's Certificates 
- Forklift Driving/Loading/Unloading 
- Assist tradesperson with minor repairs 
- Plant run-up and test 
- Refuelling 
- Cleaning of machines 
- Responsibility for the yard housekeeping 
- Ability to complete administration paperwork as re- 

quired 
- Level 1—Mechanical Duties 

A Mechanic Level 1 requires the following skills and 
qualifications: 
- Trade Certificate or appropriate Certificates 
- Current WA 'B' Class Driving License 
- Ability to communicate both verbally and in writing 

with fellow employees 
- Forklift Driving/Loading/Unloading 
- Petrol and Diesel engine maintenance 
- Fuel systems 
- Fault diagnosis 
- Parts ordering 
- Technical drawing and interpretation 
- Basic welding skills 
- Basic machining skills 
- Ability to carry out minor electrical work (low volt- 

age work) 
- Administration paperwork as required 
- Quality Inspections of work 
- Ability to work within the parameters of the Quality 

Assurance Programme 
- Level 2—Multi Skilled Branch Fitter 

As well as possessing the skills and qualifications and 
being able to perform the duties of a Level 1 Mechanic, 
the following skills and related abilities are required: 
- Ability to work un-supervised 
- An ability to relocate within Wreckair's branch net- 

work 
- Hire Counter ability 
- Major component re-build 
- Specialist and equipment overhaul 
- Ability to operate as senior branch mechanic 

- Electrical Fitter 
The following skills and qualifications are required : 
- Open 'B' Class Electrical Licence/ or 'A' Grade Elec- 

trical Licence 
- Forklift driving/loading/unloading 
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- General knowledge of: 
- Power Tools 
- Power Generation 
- Welders—Power, Diesel and Petrol 

- Fault diagnosis ability 
- Access knowledge/fault identification 
- Knowledge of Shutdown Systems, Generators, Weld- 

ers 
- Basic schematic and drawing knowledge 
- Ability to communicate both verbally and in writing 

with fellow employees 
- Carry out minor mechanical repairs under the su- 

pervision of a mechanical tradesperson 

NOTES : 
All positions vacant will first be offered internally to ensure 

the prospects of advancement within Wreckair are maximised. 
This does not necessarily mean that all new vacancies for 
positions will be internally filled as skills and abilities are major 
considerations in the selection process. 

The employees subject to this Agreement agree that any task 
currently performed will continue to be performed under the 
EBA with no further claims applicable. 

The parties agree that, if during the period of this EBA, the 
Company requires Level 2 Multi Skilled Branch Fitter to 
acquire a restricted Electrical License, this additional skill will 
be subject to negotiations in terms of training required, 
company supported training, license fees, allowances for 
Restricted Electrical License etc. 

WRECKAIR HIRE WA—EB A 
BRANCH EMPLOYEES—WAGES 
1) The employees covered under this EBA shall be paid 

according to the scale determined by the person's skills, 
ability and experience. The employees will be required 
to perform tasks associated with the Classification to 
which they are allocated. Each employee must demon- 
strate his/her skill according to the scale applied for and 
Wreckair must have a need for such skills to be applied. 

2) Wages will be paid fortnightly by electronic funds trans- 
fer. 

3) Higher rates will be paid for all duties during any peri- 
ods of work carried out at a higher level exceeding four 
working hours. 

4) On completion of higher duties, the employee reverts 
back to the rate prior to the period of higher duties. 
Should an employee continue at a higher rate for a pe- 
riod of three months, the higher rate will be recognised 
permanently. 

5) Apprentices will be paid the appropriate percentage of 
the level 2 tradesperson's rate, in accordance with the 
Award. 

6) Apprentices shall be trained in accordance with the stand- 
ards as set down by the a Apprenticeship Training Board 
and training in the workplace shall be consistent at each 
stage of the TAFE programme. 

7) The weekly levels of pay for this EBA will be as fol- 
lows: 

01/9/95 01/9/96 
- Trades Assistant $405.00 $428.00 
- Yardperson $458.00 $484.00 
- Level 1 Mechanic $490.00 $505.00 
- Level 2 Multi Skilled 

Branch Fitter $506.00 $538.00 
- Electrician Level 1 $520.00 $550.00 

The levels of pay are inclusive of: i 
- Tool Allowance 
- Site Allowances that apply to metropolitan construc- 

tion projects that are attended by employees cov- 
ered by this EBA. Major construction project site 
allowances will apply where applicable. 

- Service Allowances 
The levels of pay do not include: 

- Crane Allowance 
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8) When the Company desires to have a Leading Hand 
Tradesperson to supervise employees in a Branch, an 
all-purpose allowance of $20.CK) a week will apply. 
It is anticipated that the Leading Hand skills will at a 
minimum be the highest level the Tradesperson detailed 
in the job classifications in Appendix B. 
The additional skills required by a Leading Hand may 
include, but are not limited to, the following : 

- knowledge of schematics/drawing 
- work costing 
- design ability 
- maintenance planning/programming 
- ability to direct other employees' work programmes 

9) Any person covered by this EBA may be required to 
participate in a roster or relieve anyone on a permanent 
roster for work "on call" and shall be paid : 
(a) $12 per day to be on call outside normal work hours 

seven days a week 
(b) The employee shall have the use of a company vehi- 

cle during this on call period and such vehicle shall 
be maintained in good working order at all times 
and be equipped with the relevant tooling to enable 
the person to adequately attend to call outs. 

(c) Any person required to be on call but does not have 
use of a company vehicle shall be paid the call out 
allowance plus vehicle mileage as per the Award for 
own-use of employee's vehicle 

10 Any future national wage decisions or safety net increases 
handed down during the life of this Agreement shall be 
absorbed into the increase provided by this Agreement 
except where the Australian Industrial Relations 
Commission specifies otherwise. 

11 Mechanics in Country Branches may be paid a location/ 
housing allowance which will vary from branch to branch 
and is additional to the wage rates detailed in the EBA. 

AWARDS/AGREEMENTS— 
Variation of— 

DENTAL TECHNICIANS' AND ATTENDANT/ 
RECEPTIONISTS AWARD, 1982 

No. 29 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

W.A. Dental Technicians' and Employees' Union of 
Workers 

and 
Cottesloe Dental Clinic and Others. 

No. 1015 of 1993. 
COMMISSIONER C.B. PARKS. 

18 October 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondents and by con- 
sent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the Dental Technicians' and Attendant/Recep- 
tionists Award, 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from 9 October 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 
Clause 34.—Superannuation: Delete paragraph (b) of 

subclause (1) of this clause and insert in lieu thereof— 
(b) The Fund means the Health Employees Superannua- 

tion Trust Australia (HESTA). 

FURNITURE TRADES (GOVERNMENT) 
AWARD 1979 

No. R34 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Hon Minister for Works and Others. 

Nos. 1721 of 1993 and 795 of 1994. 

Furniture Trades (Government) Award 1979. 
No. R 34 of 1979. 

COMMISSIONER RE. SCOTT. 
3 November 1995. 

Order. 
HAVING heard Mr T Daly on behalf of the Applicant, and 
Mr K Richardson on behalf of the Respondents, now there- 
fore the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, and by consent, 
hereby orders— 

THAT the Furniture Trades (Government) Award 1979 
as amended be further be varied in accordance with Sched- 
ule A and be further consolidated in accordance with 
Schedule B and that such variation shall have effect from 
the beginning of the first pay period commencing on or 
after the 17th day of August 1995. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

1. Clause 2.—^Arrangement: Delete this clause and insert in 
lieu thereof the following: 

2.—ARRANGEMENT 
1. Title 

1A. Statement of Principles—December 1994 
2. Arrangement 

2A Award Modernisation 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 

6A. Flexibility 
7. Hours 
8. Overtime 
9. Shift Work 

10. Payment of Wages 
11. Wages 

11 A. Temporary Employees 
12. Higher Duties 
13. No Reduction 
14. Apprentices 
15. Public Holidays 
16. Annual Leave 
17. Sick Leave 
18. Long Service Leave 

19. Compassionate Leave 
20. Special Rates and Conditions 
21. Rights of the Union 

21A. Consultative Committees 
22. Away from Home and Travelling Time 

22A. Car Allowance 
23. Time and Wages Record 
24. Breakdowns 
25. Grinding Time 
26. Junior Workers 
27. Jury Service 
28. Deduction of Union Subscriptions 
29. Tirade Union Training Leave 
30. Leave to Attend Union Business. 
31. Paid Leave for English Language Training 

Schedule A—Parties of the Award 
Schedule B—Schedule of Applicants 

2. Clause 7.—Hours: Delete this clause and insert in lieu 
thereof the following:— 

7.—HOURS 
(1) (a) The provisions of this subclause apply to all employ- 

ees other than those engaged on continuous shift work. 
(b) The ordinary hours of work may be worked on any or all 

days of the week Monday to Friday inclusive and, except in 
the case of shift employees, shall be worked between the hours 
of 6.00 a.m. and 6.00 p.m. Provided that the actual ordinary 
hours of work shall be determined by agreement between the 
employer and the majority of employees in the work section 
or sections concerned. Provided further that work done prior 
to the spread of hours fixed in accordance with this subclause, 
for which overtime rates are payable, shall be deemed to be 
part of the ordinary hours of work. 

(c) Except as provided elsewhere in this Award the ordinary 
working hours shall be an average of thirty eight hours per 
week to be worked in accordance with the following provi- 
sions— 

(i) Four Week Cycle: The ordinary working hours shall 
be worked in a 20 day four week cycle, Monday to 
Friday inclusive, being 19 working days of eight 
hours each and 0.4 of one hour on each day worked 
accruing as an entitlement to take the fourth Mon- 
day in each cycle as a paid day off; or 

(ii) by agreement between the parties, the ordinary work- 
ing hours shall be 76, worked over nine days per 
fortnight, exclusive of Saturdays and Sundays, with 
the tenth day to be taken as an unpaid rostered day 
off. 

(d) Where the first night shift in any week commences on 
Monday night, the night shift commencing on Friday and fin- 
ishing not later than 8.00 a.m. on Saturday of that week, shall 
be deemed to have teen worked on the Friday. 

(e) (i) In any arrangement of ordinary hours, where work- 
ing hours are to exceed eight on any day the spread of hours 
shall be subject to agreement between die employer and the 
majority of employees in the section or sections concerned. 

(ii) By arrangement between the employer, union or unions 
concerned and the majority of employees in the relevant sec- 
tion or sections, ordinary hours, not exceeding 12 on any day, 
may be worked subject to— 

(aa) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the ACTU Code of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(f) (i) Subject to the provisions of this paragraph, a rest pe- 
riod of seven minutes from the time of ceasing to the time of 
resumption of work shall be allowed each morning. 

(ii) The rest period shall be counted as time off duty without 
deduction of pay and shall be arranged at a time and in a man- 
ner to suit the convenience of the employer. 

(iii) Refreshments may be taken by employees during the 
rest period but the period of seven minutes shall not be ex- 
ceeded under any circumstances. 
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(iv) An employer who satisfies the Commission that any 
employee has breached any condition expressed or implied in 
this paragraph may be exempted from liability to allow the 
rest period. 

(g) The ordinary hours of work shall be consecutive, ex- 
cept for a meal interval which shall not exceed one hour. 

(i) An employee shall not be required to work for more 
than five hours without a break for a meal, provided 
that by agreement between the employer and the 
majority of employees in the section or sections con- 
cerned, employees may be required to work in ex- 
cess of five hours, but not more than six hours, at 
ordinary rates of pay, without a meal break. 

(ii) The time of taking a scheduled meal or rest break by 
one or more employees may be altered by the em- 
ployer if it is necessary to do so in order to meet a 
requirement for continuity of operations. 

(iii) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to 
coincide with the availability of canteen or other fa- 
cilities. 

(iv) Subject to the provisions of paragraph (i) hereof, an 
employee engaged as a regular maintenance person 
shall work during meal breaks at ordinary rates of 
pay whenever instructed so to do for the purpose of 
rectifying a breakdown of plant, or for routine main- 
tenance of plant which can only be done while such 
plant is idle. 

(v) Except as provided in subparagraphs (i) and (iv) 
hereof and except where an alternative arrangement 
has been entered into as a result of discussions as 
prescribed by Clause 21 A.—Consultative Commit- 
tees, time and a half rates shall be paid for all work 
done during meal hours and thereafter until a meal 
break is taken. 

(2) (a) The provisions of this subclause apply only to em- 
ployees engaged on continuous shift work. 

(b) Forty hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours each. 
Provided that this clause shall be deemed to have been com- 
plied with if the ordinary working hours do not exceed eight 
hours per fortnight to be worked in shifts of eight hours each. 
For the purpose of this proviso a "fortnight" means any two 
consecutive weekly pay periods. 

(c) 0.4 of one hour of each such shift worked shall accrue at 
ordinary time rates as an entitlement to take the twentieth day 
off in each four weekly cycle as a rostered day off, paid for as 
though worked. 

(d) (i) In any arrangement of ordinary hours, where work- 
ing hours are to exceed eight on any shift the spread of hours 
shall be subject to agreement between the employer and the 
majority of employees in the section or sections concerned. 

(ii) By arrangement between the employer, union or unions 
concerned and the majority of employees in the relevant sec- 
tion or sections, ordinary hours, not exceeding 12 on any day, 
may be worked subject to— 

(aa) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the ACTU Cole of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(3) (a) The provisions of this subclause relate to work ar- 
rangements which result from the introduction of a 38 hour 
week. 

(b) Where such agreed rostered day off in each ten or twenty 
day work cycle falls on a Public Holiday as prescribed in Clause 
21.—Holidays, the next working day shall be taken in lieu of 
the rostered day off unless an alternate day in that four weekly 
cycle or nine day fortnight is agreed in writing between the 
employer and employee. 

(c) Except as provided elsewhere in this Award, each day of 
paid leave taken and any Public Holiday occurring during any 
four week cycle shall be regarded as a day worked for the 
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purpose of calculating the accrual towards the rostered day 
off on the twentieth day. 

(d) Except as provided elsewhere in this Award an employee 
who has not worked or is not regarded by reason of subclause 
(3)(c) above as having worked a complete 19 day four week 
cycle shall receive pro rata accrued entitlements for each day 
worked in such cycle, payable for the rostered day off. 

(e) Maintenance of Rosters 
(i) The employer is responsible for the preparation of 

the roster which will allow one day off in each 10 
working day cycle as the case may be, for employ- 
ees. The maintenance of the rosters shall be the re- 
sponsibility of the employer and alterations may be 
made to meet the needs of the employer. 

(ii) Any dispute concerning rosters shall be referred to a 
meeting of the employer and the unions concerned. 

(f) Should it not be possible because of the operational re- 
quirements of the employer, for an employee to take a rostered 
day off when it falls due as specified in this clause, the em- 
ployee will be re-rostered for another day off duty within ten 
working days unless such other time is agreed between the 
employer and the employee. 

(g) As a result of the introduction of the 38 hour week 19 
day work cycle there will be no entitlement to payment for 
time accrued towards a rostered day off on either termination 
or dismissal, nor will there be any requirement to accumulate 
a full credit prior to being entitled to a rostered day off. 

3. Clause 11.—Wages: Delete this clause and insert in lieu 
thereof the following:— 

11.—WAGES 
The minimum total wage payable to employees under this 

award shall be: 
Adult employees: First Second Third 

year year year and 
there- 
after 

$ $ $ 
(1) Furniture Manufacturing: 

(a) Cabinetmaking 412.60 417.60 421.90 
Tool Allowance 9.50 9.50 9.50 
Safety Net Adjustment 8.00 8.00 8.00 

(b) Chairmaking and/or 
Repairing 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 
(c) Wood Carving 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 
(d) Wood Turning 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 
(e) Upholstering 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 
(f) French Polishing 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 
(g) Wood Machinery 

(sharpener, router, 
double ended tenoner, 
four sider) where 
the employee also 
grinds cutters and/or 
sets up and/or a 
router and/or a 
shaper hand who 
works free-hand 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

(2) Floor Covering 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter- 
prise level since 1 November, 1991. Increases made under the 
previous State Wage Case Principles or under the current 
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Statement of Principles, excepting those resulting from enter- 
prise agreements, are not to be used to offset arbitrated safety 
net adjustments. 

(3) Apprentices 
(a) The wages per week for an apprentice shall 

be the percentages shown in paragraph (c) 
hereof of the tradesperson's rate. 

(b) For the purposes of this subclause, 
"tradesperson's rate" shall mean the rate of 
pay payable to an adult fitter under the Engi- 
neering Trades (Government) Award No'd 29, 
30 and 31 of 1961 and 3 of 1962 as amended. 

(c) (i) Four year term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and one half year term 
First six months 42 
Second year 55 
Third year 75 
Fourth year 88 

(iii) Three year term 
First year 55 
Second year 75 
Third year 88 

(4) Leading Hands 
An employee placed in charge of— 

(a) not less than three and not more than ten other 
employees shall be paid $16.80 per week ex- 
tra; 

(b) not less than ten and not more than twenty 
other employees shall be paid $20.80 per week 
extra; 

(c) more than twenty other employees shall be 
paid $27.60 per week extra. 

(5) Part time Employees 
When an employee is employed part time, he/she 

shall receive payment for wages, for annual leave, 
for holidays and for sick leave on a pro rata basis in 
the same proportion as the number of hours regu- 
larly worked each week bears to thirty-eight hours. 

(6) Casual Employees 
Casual employees shall be paid at the rate of 20 

per cent in addition to the rates of pay prescribed by 
this Award. 

4. Clause 22.—Fares and Travelling Allowances: Mete this 
clause and title and insert in lieu thereof— 

22.—AWAY FROM HOME AND TRAVELLING TIME 
(1) Where any employee is sent by his employer to a 

job at such distance that he cannot return to his home 
each night— 

(a) Suitable board and lodging shall be found at 
the employer's expense. 

(b) All fares in connection with such travelling 
shall be paid together with a reasonable al- 
lowance for each ordinary meal actually and 
reasonably incurred. 

(c) When any employee is required to travel at 
night, sleeping berth accommodation shall be 
provided by the employer. 

(2) An employee who on any day or from day to day is 
required to work at a job away from his accustomed 
workshop shall at the direction of his employer 
present himself for work at such job at the usual start- 
ing time, but for all time reasonably spent in reach- 
ing and returning from such job (in excess of the 
time normally spent in travelling from his home to 
such workshop and returning) he shall be paid trav- 
elling time, and also fares in kilometrage (in accord- 
ance with the provisions of Clause 22A. of this 
award), incurred in excess of those normally incurred 
in travelling between his home and such workshop. 
The employer shall reimburse any employee for costs 

incurred for parking on any job away from the em- 
ployee's accustomed workplace provided that wher- 
ever reasonable or practicable receipts are kept 
indicating any expenses incurred. Further, the em- 
ployee shall ensure that parking is in accordance with 
the relevant Council by-laws and that reasonable 
efforts are made to find parking at minimal costs. 

(3) Travelling time outside the ordinary working hours 
shall be paid for a ordinary rates up to a maximum 
of 12 hours in any 24 hour period from the time of 
starting of the journey, provided that, when travel- 
ling is by boat, not more than eight hours shall be 
paid for in any 24 hours period. 

5. Clause 22.—Away from Home and Travelling Time: Fol- 
lowing this clause insert a new clause 22A as follows: 

22A.—CAR ALLOWANCE 
(1) Where an employee is required and authorised to 

use his own motor vehicle in the course of the em- 
ployee's duties the employee shall be paid an allow- 
ance not less than that provided for in the table set 
out hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee may 
make any other arrangement as to car allowance no 
less favourable to the employee. 

(2) Where an employee in the course of a journey trav- 
els through two or more of the separate areas, pay- 
ment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the sepa- 
rate areas traversed. 

(3) A year for the purpose of this clause shall commence 
on the 1st day of July and end on the 30th day of 
June next following. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Rate per kilometre (cents) 

Area and Details 

Metropolitan Area 
South West Land Division 
North of 23.5 South Latitude 
Rest of the State 
Motor Cycle (in all areas) 

Over Over 1600cc 
26Q0cc 1600cc & under 

- 2600cc 

54.2 48.5 42.2 
55.5 49.8 43.3 
60.9 54.8 47.7 
57.3 51.4 44.6 

18.7c per kilometre 

"Metropolitan Area" means that area within a ra- 
dius of fifty kilometres from the Perth Railway Sta- 
tion. 
"South West Land Division" means the South West 
Land Division as defined by Section 28 of the Land 
Act 1933-1971 excluding the area contained within 
the Metropolitan Area. 

Schedule B 

1.—TITLE 
This award shall be known as the Furniture Trades (Gov- 

ernment) Award 1979. 

1 A.—STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its terms on or from the 30th day of Decem- 
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.—ARRANGEMENT 
1. Title 

1A. Statement of Principles—December 1994 
2. Arrangement 

2A Award Modernisation 
3. Area and Scope 
4. Term 
5. Definitions 
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6. Contract of Service 
6A. Flexibility 

7. Hours 
8. Overtime 
9. Shiftwork 

10. Payment of Wages 
11. Wages 

11 A. Temporary Employees 
12. Higher Duties 
13. No Reduction 
14. Apprentices 
15. Public Holidays 
16. Annual Leave 
17. Sick Leave 
18. Long Service Leave 
19. Compassionate Leave 
20. Special Rates and Conditions 
21. Rights of the Union 

21 A. Consultative Committees 
22. Away from Home and Travelling Time 

22A. Car Allowance 
23. Time and Wages Record 
24. Breakdowns 
25. Grinding Time 
26. Junior Workers 
27. Jury Service 
28. Deduction of Union Subscriptions 
29. Trade Union Training Leave 
30. Leave to Attend Union Business. 
31. Paid Leave for English Language Training 

Schedule A 
Parties of the Award 
Schedule B 
Schedule of Applicants 

2A.—AWARD MODERNISATION 
(1) The parties are committed to modernising the terms of 

the award so that it provides for more flexible and efficient 
working arrangements, enhances productivity, improves the 
quality of working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) The union is prepared to discuss all matters raised by the 
employer for improving flexibility and efficiency. As such any 
discussion with the employer must be premised on the under- 
standing that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The union must be a party to the agreement, in par- 
ticular where enterprise level discussions are con- 
sidering matters requiring any award variation, the 
union shall be invited to participate. 

(d) The union shall not unreasonably oppose any agree- 
ment 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, no 
party will oppose that award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

3.—AREA AND SCOPE 
This Award shall have effect throughout the state of West- 

em Australia and shall apply to workers employed by the 
Honourable Ministers for Education, Health and Works, in 
the callings referred to in Clause 11—Wages. 

4.—TERM 
The term of this award shall be three years as from the be- 

ginning of the first pay period commencing on or after the 
date hereof. 

5.—DEFINITIONS 
(1) "Cabinetmaldng" shall mean the manufacture, assem- 

bling, repair or fitting up of new or second-hand furniture, 
including the woodwork or wood substitutes of the follow- 
ing—pianos, billiard tables (including wooden accessories), 

musical, wireless and televisions cabinets, sewing machine 
stands, refrigerator cabinets, built in furniture, shop, office, 
church and bar furniture and fittings including wall panels 
and partitions. 

(2) "Chairmaking" shall mean the manufacture, assembling, 
repair or fitting up of the woodwork of chairs, settees, lounges 
or other similar articles of furniture. 

(3) "French Polishing" shall mean the process of polishing 
articles of wood prepared by cabinetmakers, joiners, 
chairmakers and veneer makers, by means of— 

(a) shellac, spirits and oil, or other preparations used in 
place of shellac, spirits and oil, or 

(b) the application of paint, cellulose, lacquers, enamel 
or similar preparations by means of spray or brush. 

(4). "Veneering" shall mean the cutting, matching, taping, 
glueing and laying of veneers. It shall be competent for an 
employer to use their services of a chairmaker or cabinetmaker 
or an apprentice in chairmaking or cabinetmaking on this work. 

(5) "Upholstering" shall mean and include all processes in- 
volving the covering of all types of furniture: New or second 
hand, with leather, vinyl, fabric or any kindred material, the 
attaching of conical springs, the application of hessian and 
similar material on first and second stuff work, the cutting 
and/or planning and/or matching of materials for final cover 
work. 

(6) "Floor Covering" shall mean the planning, measuring 
and/or cutting and/or laying of all floor covering materials. 

(7) "Casual Worker" means a worker employed for less than 
one week. 

(8) "Part Time Worker" means a worker regularly employed 
for less than thirty eight hours per week. 

6.—CONTRACT OF SERVICE 
(1) The contract of hiring of workers other than casual work- 

ers shall be by the week. 
(2) Except as hereinafter provided the contract may be ter- 

minated by either party giving a week's notice, or by the pay- 
ment or forfeiture of a week's pay in lieu of notice. 

(3) Nothing contained in this clause shall prevent the em- 
ployer from dismissing a worker without notice for incompe- 
tence or misconduct and in such case the worker shall be paid 
up to the time of dismissal only. 

(4) The contract of service for casual workers shall be by 
the day, terminable by one day's notice or payment of the day's 
wages in lieu thereof. 

(5) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty except where such absence from work 
is due to illness and comes within the provisions of Clause 
17—Sick Leave of this Award or is on account of the holidays 
to which the worker is entitled under this award. 

6A.—FLEXIBILITY 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, compe- 
tence and training including work which is incidental or pe- 
ripheral to the employee's main task or functions provided 
that such duties are not designed to promote de-skilling. 

(2) Any directions issued by the employer shall be consist- 
ent with the employer's responsibilities to provide a safe and 
healthy working environment. 

7.—HOURS 
(1) (a) The provisions of this subclause apply to all employ- 

ees other than those engaged on continuous shift work. 
(b) The ordinary hours of work may be worked on any or all 

days of the week Monday to Friday inclusive and, except in 
the case of shift employees, shall be worked between the hours 
of 6.00 a.m. and 6.00 p.m. Provided that the actual ordinary 
hours of work shall be determined by agreement between the 
employer and the majority of employees in the work section 
or sections concerned. Provided further that work done prior 
to the spread of hours fixed in accordance with this subclause, 
for which overtime rates are payable, shall be deemed to be 
part of the ordinary hours of work. 



(c) Except as provided elsewhere in this Award the ordinary 
working hours shall be an average of thirty eight hours per 
week to be worked in accordance with the following provi- 
sions— 

(i) Four Week Cycle: The ordinary working hours shall 
be worked in a 20 day four week cycle, Monday to 
Friday inclusive, being 19 working days of eight 
hours each and 0.4 of one hour on each day worked 
accruing as an entitlement to take the fourth Mon- 
day in each cycle as a paid day off; or 

(ii) by agreement between the parties, the ordinary work- 
ing hours shall be 76, worked over nine days per 
fortnight, exclusive of Saturdays and Sundays, with 
the tenth day to be taken as an unpaid rostered day 
off. 

(d) Where the first night shift in any week commences on 
Monday night, the night shift commencing on Friday and fin- 
ishing not later than 8.00 a.m. on Saturday of that week, shall 
be deemed to have been worked on the Friday. 

(e) (i) In any arrangement of ordinary hours, where working 
hours are to exceed eight on any day the spread of hours shall 
be subject to agreement between the employer and the major- 
ity of employees in the section or sections concerned. 

(ii) By arrangement between the employer, union or unions 
concerned and the majority of employees in the relevant sec- 
tion or sections, ordinary hours, not exceeding 12 on any day, 
may be worked subject to— 

(aa) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the ACTU Code of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

• (cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(f) (i) Subject to the provisions of this paragraph, a rest pe- 
riod of seven minutes from the time of ceasing to die time of 
resumption of work shall be allowed each morning. 

(ii) The rest period shall be counted as time off duty without 
deduction of pay and shall be arranged at a time and in a man- 
ner to suit the convenience of the employer. 

(hi) Refreshments may be taken by employees during the 
rest period but the period of seven minutes shall not be ex- 
ceeded under any circumstances. 

(iv) An employer who satisfies the Commission that any 
employee has breached any condition expressed or implied in 
this paragraph may be exempted from liability to allow the 
rest period. 

(g) The ordinary hours of work shall be consecutive, except 
for a meal interval which shall not exceed one hour. 

(i) An employee shall not be required to work for more than 
five hours without a break for a meal, provided that by agree- 
ment between the employer and the majority of employees in 
the section or sections concerned, employees may be required 
to work in excess of five hours, but not more than six hours, at 
ordinary rates of pay, without a meal break. 

(ii) The time of taking a scheduled meal or rest break by one 
or more employees may be altered by the employer if it is 
necessary to do so in order to meet a requirement for continu- 
ity of operations. 

(iii) The employer may stagger the time of taking a meal or 
rest break to meet operational requirements or to coincide with 
the availability of canteen or other facilities. 

(iv) Subject to the provisions of paragraph (i) hereof, an 
employee engaged as a regular maintenance person shall work 
during meal breaks at ordinary rates of pay whenever instructed 
so to do for the purpose of rectifying a breakdown of plant, or 
for routine maintenance of plant which can only be done while 
such plant is idle. 

(v) Except as provided in subparagraphs (i) and (iv) hereof 
and except where an alternative arrangement has been entered 
into as a result of discussions as prescribed by Clause 21 A.— 
Consultative Committees, time and a half rates shall be paid 
for all work done during meal hours and thereafter until a 
meal break is taken. 

(2) (a) The provisions of this subclause apply only to em- 
ployees engaged on continuous shift work. 

(b) Forty hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours each. 
Provided that this clause shall be deemed to have been com- 
plied with if the ordinary working hours do not exceed eight 
hours per fortnight to be worked in shifts of eight hours each. 
For the purpose of this proviso a "fortnight" means any two 
consecutive weekly pay periods. 

(c) 0.4 of one hour of each such shift worked shall accrue at 
ordinary time rates as an entitlement to take the twentieth day 
off in each four weekly cycle as a rostered day off, paid for as 
though worked. 

(d) (i) In any arrangement of ordinary hours, where work- 
ing hours are to exceed eight on any shift the spread of hours 
shall be subject to agreement between the employer and the 
majority of employees in the section or sections concerned. 

(ii) By arrangement between the employer, union or unions 
concerned and the majority of employees in the relevant sec- 
tion or sections, ordinary hours, not exceeding 12 on any day, 
may be worked subject to— 

(aa) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the ACTU Code of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(3) (a) The provisions of this subclause relate to work ar- 
rangements which result from the introduction of a 38 hour 
week. 

(b) Where such agreed rostered day off in each ten or twenty 
day work cycle falls on a Public Holiday as prescribed in Clause 
21.—Holidays, the next working day shall be taken in lieu of 
the rostered day off unless an alternate day in that four weekly 
cycle or nine day fortnight is agreed in writing between the 
employer and employee. 

(c) Except as provided elsewhere in this Award, each day of 
paid leave taken and any Public Holiday occurring during any 
four week cycle shall be regarded as a day worked for the 
purpose of calculating the accrual towards the rostered day 
off on the twentieth day. 

(d) Except as provided elsewhere in this Award an employee 
who has not worked or is not regarded by reason of subclause 
(3)(c) above as having worked a complete 19 day four week 
cycle shall receive pro rata accrued entitlements for each day 
worked in such cycle, payable for the rostered day off. 

(e) Maintenance of Rosters 
(i) The employer is responsible for the preparation of 

the roster which will allow one day off in each 10 
working day cycle as the case may be, for employ- 
ees. The maintenance of the rosters shall be the re- 
sponsibility of the employer and alterations may be 
made to meet the needs of the employer. 

(ii) Any dispute concerning rosters shall be referred to a 
meeting of the employer and the unions concerned. 

(f) Should it not be possible because of the operational re- 
quirements of the employer, for an employee to take a rostered 
day off when it falls due as specified in this clause, the em- 
ployee will be re-rostered for another day off duty within ten 
working days unless such other time is agreed between the 
employer and the employee. 

(g) As a result of the introduction of the 38 hour week 19 
day work cycle there will be no entitlement to payment for 
time accrued towards a rostered day off on either termination 
or dismissal, nor will there be any requirement to accumulate 
a full credit prior to being entitled to a rostered day off. 

8.—OVERTIME 
(1) (a) Except as hereinafter provided, all time worked in 

excess of or outside the usual working hours on any day shall 
be paid for at the rate of time and a half for the first two hours 
and double time thereafter. 

(b) Where work is done on Saturdays the employee shall be 
paid at the rate of time and a half for the first two hours and 
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double time thereafter, but if work is performed on a Sunday 
or after 12 noon on a Saturday, the employee shall be paid 
double time for all time so worked. 

(2) (a) Subject to the provisions of subclause (3) of this 
Clause, an employee required to work overtime for more than 
two hours shall be supplied with a meal by the employer or be 
paid $5.35 for a meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be paid $3.72 
for each meal so required. 

(b) The provisions of this subclause shall not apply to week- 
end work unless the hours worked exceed the normal work- 
ing week. 

(3) The provisions of subclause (2) of this clause do not 
apply in respect of any period of overtime for which the em- 
ployee has been notified on the previous day or earlier that he 
will be required. 

(4) If an employee to whom subclause (3) of this clause 
applies has, as a consequence of the notification referred to in 
that subclause, provided himself with a meal or meals and is 
not required to work overtime or is required to work less over- 
time than the period notified, he shall be paid, for each meal 
provided and not required, the appropriate amount prescribed 
in subclause (2) of this clause. 

(5) (a) An employer may require any employee to work rea- 
sonable overtime and such employee shall work overtime in 
accordance with such requirements. 

(b) An organisation, party to this Award, or employee or 
employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in ac- 
cordance with the requirements of this subclause. 

(6) Any employee who has left the premises at which he is 
employed and is recalled to work after the usual ceasing time— 

(a) shall be paid for at least three hours at overtime rates; 
and 

(b) time reasonably spent in getting to and from work 
shall be counted as time worked. 

(7) If an employee is required to work during the recog- 
nised meal period so that commencement of the meal period 
is postponed for more than half an hour, that employee shall 
receive payment at double time rates until he gets his meal. 

Provided that where it is necessary for work to continue 
uninterrupted, a lunch break of not less than 45 minutes shall 
be allowed between the hours of 11.45 a.m. and 1.30 p.m. to 
employees engaged on such work. 

(8) Subject to subclause (7) hereof if an employee who is 
required to work during the recognised meal period does not 
in consequence obtain during the shift the full continuous meal 
period, or loses any portion of the meal period, he shall be 
paid at double time rates for the period not obtained or any 
portion lost. 

(9) The expression "recognised meal periods" means the 
period customarily observed as the meal period between fixed 
times on a job, or at the works, as the case may be, except 
where the time of commencement of the customary period is 
altered by mutual consent of the employer and the employees 
on the job to suit the convenience of the employees or the 
management authority, in which case the altered times shall 
be the basis of any rights under subclauses (7) and (8) hereof. 

(10) (a) When overtime work is necessary it shall, where 
ever reasonably practicable, be so arranged that employees 
have at least 10 consecutive hours off duty between the work 
of successive days. 

(b) An employee (other than a casual employee) who works 
so much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work hours 
off duty between those times shall, subject to paragraph (c) of 
this subclause, be released after completion of such overtime 
until he has 10 consecutive hours off duty without loss of pay 
for ordinary working time occurring during such absence. 

(c) If, on the instructions ofhis employer, such an employee 
resumes or continues work without having had such 10 con- 
secutive hours off duty, he shall be paid at double rates until 
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he is released from duty for such period and he shall then be 
entitled to be absent until he has had 10 consecutive hours off 
duty, without loss of pay for ordinary working time occurring 
during such absence. 

9.—SHIFT WORK 
(1) An employer may, if he so desires, work his establish- 

ment on shifts, but before doing so he shall give notice of his 
intention to the Union and of the intended starting and finish- 
ing time of ordinary working hours of the respective shifts. 

(2) (a) Where any particular process is carried out on shifts 
other than day shift, and less than five consecutive afternoon 
of five consecutive night shifts are worked on that process, 
then workers employed on such afternoon or night shifts shall 
be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be broken 
under the preceding paragraph by reason of the fact that work 
on the process is not carried out on a Saturday, Sunday or on 
any public holiday. 

(3) The loading on the ordinary rates of pay, for shift work 
shall be 15 per cent for afternoon shift and 15 per cent for 
night shift. 

(4) Where a shift commences at or after 11.00 pm then the 
whole shift shall be paid for at the rate which applies to the 
major portion of the shift. 

(5) A shift worker shall be paid for ordinary hours between 
midnight on Friday and midnight on Saturday at the rate of 
time and one half. 

(6) A shift worker shall be paid for ordinary hours between 
midnight on Saturday and midnight on Sunday at the rate of 
double time. 

10.—PAYMENT OF WAGES 
(1) Unless wages are paid on or before Thursday of each 

week wages shall be paid in cash and in either case within ten 
minutes of the usual time for finishing work. 

(2) When the engagement of a worker is terminated by the 
employer or where the worker lawfully leaves his employ- 
ment and except for misconduct he shall be paid all wages 
and holiday pay due to him within two hours of the expiration 
of the engagement. 

(3) In substitution for the provisions of subclause (1) hereof, 
by agreement between the Union and the employer, wages 
may be paid fortnightly and be paid by cheque. 

11.—WAGES 
The minimum total wage payable to employees under this 

award shall be: 
Adult employees: First Second Third 

year year year and 
there- 
after 

$ $ $ 
(1) Furniture Manufacturing: 

(a) Cabinetmaking 412.60 417.60 421.90 
Tool Allowance 9.50 9.50 9.50 
Safety Net Adjustment 8.00 8.00 8.00 

(b) Chairmaking and/or 
Repairing 412.60 417.60 421.90 

Safety Net Adjustment 8.00 8.00 8.00 

(c) Wood Carving 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

(d) Wood Turning 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

(e) Upholstering 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

(f) French Polishing 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 



Adult employees: First Second Third 
year year year and 

there- 
after 

$ $ $ 
(g) Wood Machinery 

(sharpener, router, 
double ended tenoner, 
four sider) where 
the employee also 
grinds cutters and/or 
sets up and/or a 
router and/or a 
shaper hand who 
works free-hand 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

(2) Floor Covering 412.60 417.60 421.90 
Safety Net Adjustment 8.00 8.00 8.00 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter- 
prise level since 1 November, 1991. Increases made under the 
previous State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

(3) Apprentices 
(a) The wages per week for an apprentice shall be the 

percentages shown in paragraph (c) hereof of the 
tradesperson's rate. 

(b) For the purposes of this subclause, "tradesperson's 
rate" shall mean the rate of pay payable to an adult 
fitter under the Engineering Trades (Government) 
Award No'd 29,30 and 31 of 1961 and 3 of 1962 as 
amended. 

(c) (i) Four year term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and one half year term 
First six months 42 
Second year 55 
Third year 75 
Fourth year 88 

(iii) Three year term 
First year 55 
Second year 75 
Third year 88 

(4) Leading Hands 
An employee placed in charge of— 

(a) not less than three and not more than ten other em- 
ployees shall be paid $16.80 per week extra; 

(b) not less than ten and not more than twenty other 
employees shall be paid $20.80 per week extra; 

(c) more than twenty other employees shall be paid 
$27.60 per week extra. 

(5) Part time Employees 
When an employee is employed part time, he/she shall re- 

ceive payment for wages, for annual leave, for holidays and 
for sick leave on a pro rata basis in the same proportion as the 
number of hours regularly worked each week bears to thirty- 
eight hours. 

(6) Casual Employees 
Casual employees shall be paid at the rate of 20 per cent in 

addition to the rates of pay prescribed by this Award. 

11 A.—TEMPORARY EMPLOYEES 
(1) An employer may engage employees on a temporary ba- 

sis for fixed periods of time on occasions of peak workload 
normally performed by employees subject to the following; 

(a) Each person employed as a temporary member of 
the wages staff shall be employed under a written 

agreement specifying amongst other things the du- 
ration of employment and fixed separation date, al- 
though in the case of urgent or unforeseen work the 
employees involved may be given another period of 
employment to cover the necessary extra period (with 
a separate written agreement). 

(b) A temporary employee shall be paid a wage rate 
equivalent to that applicable to a permanent employee 
performing the same duties of the same classifica- 
tion and in addition shall be entitled to all other con- 
ditions prescribed by the award other than subclause 
(2) of Clause 6.—Contract of Service. 

12.—HIGHER DUTIES 
A worker engaged on duties carrying a higher rate than his 

ordinary calling should be paid the higher rate of pay for the 
time spent on such work but if he is so engaged for more than 
two hours in any one day then he shall be paid the higher rate 
for the whole day. 

13.—NO REDUCTION 
This Award shall not in itself operate to reduce the wages of 

any worker who is at present receiving above the minimum 
rate prescribed for his class of work. 

14.—APPRENTICES 
(1) The maximum number of apprentices allowed to be em- 

ployed by any employer shall be in the proportion of one ap- 
prentice to every two or fraction of two journeymen employed 
in that branch. Provided that the fraction shall not be less than 
one. 

(2) The following tool allowance shall be payable to 
chairmaldng and wood turning apprentices per week— 

Four-vearTerm $ 
First Year Nil 
Second, Third and Fourth Year 0.30 

First, Second and Third Year 0.30 
(3) The following tool allowances shall be payable to 

cabinetmaking apprentices per week— 

First Year—one-third of cabinetmaker's tool allowance 
Second, Third and Fourth Year—same amount as pay- 
able to tradesmen cabinetmakers 

First, Second and Third Year—same amount as payable 
to tradesmen cabinetmakers. 

(4) Provision of Tools 
An employer may, by agreement with the apprentice's par- 

ent or guardian, elect to provide the apprentice with a kit of 
tools and, subject to establishing the value of the tools at the 
time of so providing, deduct the tool allowance until the cost 
of the kit of tools is reimbursed. 

In the event of an apprentice being dismissed or leaving his 
employment before the cost of the tool kit has been reimbursed, 
the employer shall be entitled to: 

(a) deduct from any moneys owing the apprentice, the 
amount then owing; or 

(b) by agreement retain tools at the originally nominated 
value to the amount still owing. 

15.—PUBLIC HOLIDAYS 
(1) (a) The following days or the days observed in lieu shah, 

subject as hereinafter provided, be allowed as holidays, with- 
out deduction of pay, namely: New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun- 
dation Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a holiday by 
arrangement between the parties, in lieu of any of the days 
named in the subclause. 

(b) When any of the days mentioned in paragraph (a) hereof 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted day shall 
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be a holiday without deduction of pay and the day for which it 
is substituted shall not be a holiday. 

(2) (a) Whenever any holiday falls on a worker's ordinary 
working day and the worker is not required to work on such 
day he shall be paid for the ordinary hours he would have 
worked on such day if it had not been a holiday. 

(b) If any worker is required to work on a holiday he shall 
be paid for the time worked at the rate of double time and a 
half. Provided that in lieu of the foregoing provisions of this 
paragraph and subject to agreement between the employer and 
the worker, work done on any day prescribed as a holiday 
under this Award shall be paid for at the rate of time and a half 
and the worker shall, in addition, be allowed a day's leave 
with pay to be added to his annual leave or be taken at some 
subsequent date if the worker so agrees. 

(3) When a worker is off duty owing to leave without pay or 
sickness, including accidents on or off duty, except time for 
which he is entitled to claim sick pay, any holiday falling dur- 
ing such absence shall not be treated as a paid holiday. Where 
the worker is on duty or available on the working day imme- 
diately preceding a holiday, or resumes duty, or is available 
on the working day immediately foUowing a holiday, as pre- 
scribed in this clause, the worker shall be entitled to a paid 
holiday. 

(4) The provisions of this clause shall not apply to casual 
workers. 

16.—ANNUAL LEAVE 
(1) Except as hereinafter provided a period of four consecu- 

tive weeks' leave with payment of ordinary wages as prescribed 
shall be allowed annuaily to an employee by his employer 
after a period of twelve months' continuous service with such 
employer. 

(2) (a) "Ordinary Wages" for an employee other than a shift 
employee shall mean the rate of wage the employee has re- 
ceived for the greatest proportion of the calendar month prior 
to his taking the leave. 

(b) "Ordinary Wages" for a shift employee shall mean the 
rate of wage the shift worker would receive under Qause 15.— 
Shift Work of the award according to the employee's roster or 
projected roster including Saturday and Sunday shifts. 

(3) (a) A seven day shift employee i.e. a shift employee who 
is rostered to work regularly on Sundays and holidays shall be 
allowed one week's leave in addition to the leave to which he 
is otherwise entitled under this clause. 

(b) Where an employee with twelve months' continuous serv- 
ice is engaged for part of a qualifying twelve monthly period 
as a seven day shift employee, he shall be entitled to have the 
period of annual leave to which he is otherwise entitled under 
this clause increased by one-twelfth of a week for each com- 
pleted month he is continuously so engaged. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day, there 
shaU be added to that period one day being an ordinary work- 
ing day for each such holiday observed as aforesaid. 

(5) If after one month's continuous service in any qualify- 
ing twelve monthly period an employee lawfully leaves his 
employment or his employment is terminated by the employer 
through no fault of the employee, the employee shall be paid 
3.08 hours' pay at his ordinary rate of wage in respect of each 
completed week of continuous service in that qualifying pe- 
riod except that, in the case of an employee referred to in 
subclause (3) of this clause, he shaft be paid 3.85 hours' pay 
at that rate in respect of each completed week of continuous 
service. 

(6) In addition to any payment to which he may be entitled 
under subclause (5) of this clause, an employee whose em- 
ployment terminates after he has completed a twelve monthly 
qualifying period and who has not teen allowed the leave pre- 
scribed under this award in respect of that qualifying period, 
shall be given payment in lieu of that leave unless— 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(7) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior to 
his having completed a period of twelve months' continuous 
service, in which case should the services of such employee 
terminate or be terminated prior to the completion of twelve 
months' continuous service, the said employee shall refund to 
the employer the difference between the amount received by 
him for wages in respect of the period of his atmual leave and 
the amount which would have accrued to him by reason of the 
length of his service up to the date of the termination of his 
services. 

(8) (a) Subject to subclause (3) of this clause, when com- 
puting the annual leave due under this clause, no deduction 
shall be made from such leave in respect of the period that an 
employee is on annual leave and/or holidays. Provided that 
no deduction shall be made for any approved period an em- 
ployee is absent from duty through sickness, with or without 
pay, unless the absence exceeds three calendar months, in 
which case deduction may be made for such excess omy. 

(b) Approved periods of absence from work caused through 
accident sustained in the course of employment shall not be 
considered breaks in continuity of service, but the first six 
months only of any such period shall count as service for the 
purpose of computing annual leave. 

(9) When work is closed down for the purpose of allowing 
annual leave to be taken, an employee with less than a full 
year's service shall only be entitled to payment during such 
period for the number of days leave due to them. Provided 
that nothing herein contained shall deprive the employer of 
his right to retain such employee during the close down pe- 
riod as may be required. 

(10) Employees regularly working for the Government north 
of South Latitude 26° shall be allowed to accumulate annual 
leave for two years, subject to the convenience of the Depart- 
ment. Such workers who proceed to Fremantle and Geraldton 
during the period of such leave shall be allowed once in each 
two years reasonable travelling time on the forward and re- 
turn journeys between the place of their employment and ei- 
ther of the said ports. 

(11) During the period of annual leave an employee shall 
receive a loading calculated on the rate of wage prescribed by 
subclause (2) hereof. This loading shall be as follows: 

(a) Day employees—an employee who would have 
worked on day work had he not been on leave—a 
loading of 17 1/2 per cent provided that in no case 
shall the loading for four weeks' leave exceed the 
amount set out in the Commonwealth Bureau of 
Census and Statistics publication for "Average 
Weekly Earnings per Male Employed Unit" in W.A. 
for the September quarter immediately preceding the 
date of accrual of such leave. 

(b) Shift workers—a shift worker who is in receipt of 
an additional week's leave provided for in accord- 
ance with subclause (3)(a) of this clause, shall re- 
ceive where the payment on annual leave, including 
shift and weekend penalties as defined in subclause 
(2)(b) is less than 20 per cent in addition to the clas- 
sification rate of pay prescribed in Clause 11.— 
Wages for five weeks' leave, a loading which will 
produce an amount equal to 20 per cent in addition 
to the award rate of pay for a maximum of five weeks. 
Provided that the payment shall not exceed five- 
fourths of the amount referred to in paragraph (a) 
hereof, but this limitation will not affect a worker's 
entitlement to any additional payment by way of shift 
or weekend penalties under subclause (2)(b) of this 
clause should those penalties exceed 20 per cent. 

The loading prescribed by this subclause shall not apply to 
proportionate leave on termination. 

(12) The provisions of this clause shall not apply to casual 
employees. 

17.—SICK LEAVE 
(1) (a) A worker shall be entitled to payment for non attend- 

ance on the grounds of personal ill health or injury for one 
sixth of a week's pay for each completed month of service. 
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(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service of 
the employer, in the event of the worker being entitled by serv- 
ice subsequent to the sickness in that year to a greater allow- 
ance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in para- 
graph (a) hereof in any accruing year shall be allowed to ac- 
cumulate and may be availed of in the next or any succeeding 
year. 

(3) In order to acquire entitlement to payment in accord- 
ance with this clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to attend for 
work, the nature of his illness or injury and the estimated du- 
ration of the absence. Provided that such advice other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless he produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the em- 
ployer shall not be entitled to a medical certificate for ab- 
sences of less than three consecutive working days unless the 
total of such absences exceeds five days in any one accruing 
year. 

(5) (a) Subject to the provisions of this subclause, the provi- 
sions of this clause apply to a worker who suffers personal ill 
health or injury during die time when he is absent on annual 
leave and a worker may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the worker was con- 
fined to his place of residence or a hospital as a result of his 
personal ill health or injury for a period of seven consecutive 
days or more and he produces a certificate from a registered 
medical practitioner that he was so confined. Provided that 
the provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance with 
subclause (3) of this clause if he is unable to attend for work 
on the working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re- 
placed annual leave may be taken at another time mutually 
agreed to by the employer and the worker or, failing agree- 
ment, shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid for in ac- 
cordance with the provisions of Clause 16.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
16.—Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment do 
not apply to workers who are entitled to payment under the 
Workers' Compensation Act nor to workers whose injury or 
illness is the result of the worker's own misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

18.—LONG SERVICE LEAVE 
The conditions governing the granting of long service leave 

to Government wages employees generally shall apply to 
employees covered by this Award. 

19.—COMPASSIONATE LEAVE 
(1) A worker shall, on the death within Australia of a wife, 

husband, de-facto wife, defacto husband, father, mother, 
brother, sister, child or stepchild, be entitled to notice of leave 
up to and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the worker in two 
ordinaty working days. Proof of such death shall be furnished 
by the worker to the satisfaction of his employer. 

(2) Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or on a pub- 
lic holiday. 

20.—SPECIAL RATES AND CONDITIONS 
(1) (a) Workers other than apprentices required to perform 

the duties of a cabinetmaker or french polisher or floor cov- 
erer on construction work away from the employer's business 
premises shall be paid $6.40 per day extra whilst so employed. 

Construction work shall mean work that the employer and 
the union agree is construction work or in default of agree- 
ment that is so declared by the Board of Reference. 

(b) Where apprentices work in circumstances which would 
entide cabinetmakers and french polishers and floor coverers 
to the rates referred to in (a) above the following extra rates 
shall be paid to apprentices— 

% 
First Year Term — (per cent of allowance per day) 

First year 40 
Second year 72 
Third year 95 
Fourth year 100 

Three Year Term — (per cent of allowance per day) 
First year 58 
Second year 95 
Third year 100 

(2) Employees required to perform work in multi-storeyed 
buildings above the fourth storey during the course of con- 
struction shall be paid an additional 30 cents per hour whilst 
so employed. Provided that such extra rate shall not be pay- 
able when the exterior walls have been erected and the win- 
dows completed and fixed in position, and a lift has been made 
available to carry the employee to and from the floor upon 
which he is required to work. 

For the purpose of this subclause the number of storeys shall 
be calculated from the street level and includes the ground 
floor. 

(3) Employees using Ramset guns or other explosive tools 
shall while using such tools be paid an additional 51 cents per 
day. 

21.—RIGHTS OF THE UNION 
(1) On notifying the officer in charge, any officer of the 

union authorised in writing by the president and secretary of 
such union shall have the right to enter any place or premises 
during ordinary working hours wherein members of die union 
covered by this award are engaged for the purpose of con- 
versing with or interviewing the workers in such place or 
premises. 

Provided that such officer shall not hamper or otherwise 
hinder the workers in carrying out their work. The officer in 
charge shall determine whether workers are being hampered 
or hindered in their work. 

(2) The accredited union representative shall not be pre- 
vented from posting a copy of this award, or any notice of the 
union not exceeding fourteen inches by nine inches, in a suit- 
able place agreed upon between the employer and the union. 
Failing agreement in this connection the Board of Reference 
shall decide where the copy of the award, or the said notices, 
shall be posted. Any such notice shall be submitted to the 
employer for approval before being posted. 

21A.—CONSULTATIVE COMMITTEES 
(1) The parties to this award are committed to co-operating 

positively to increase the efficiency and productivity of the 
organisation to enhance the career opportunities and job se- 
curity of employees. 

(2) At each organisation the employer, employees and the 
relevant union(s) shall establish a consultative mechanism and 
procedures appropriate to the size, structure and needs of the 
organisation. Measures raised by the parties for consideration 
consistent with the objectives of subclause (1) of this clause 
shall be processed through that consultative mechanism and 
procedures. 
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22.—AWAY FROM HOME AND TRAVELLING TIME 
(1) Where any employee is sent by his employer to a job at 

such distance that he cannot return to his home each night- 
(a) Suitable board and lodging shall be found at the 

employer's expense. 
(b) All fares in connection with such travelling shall be 

paid together with a reasonable allowance for each 
ordinary meal actually and reasonably incurred. 

(c) When any employee is required to travel at night, 
sleeping berth accommodation shall be provided by 
the employer. 

(2) An employee who on any day or from day to day is re- 
quired to work at a job away from his accustomed workshop 
shall at the direction of his employer present himself for work 
at such job at the usual starting time, but for all time reason- 
ably spent in reaching and returning from such job (in excess 
of (he time normally spent in travelling from his home to such 
workshop and returning) he shall be paid travelling time, and 
also fares in kilometrage (in accordance with the provisions 
of Clause 22A. of this award), incurred in excess of those 
normally incurred in travelling between his home and such 
workshop. The employer shall reimburse any employee for 
costs incurred for parking on any job away from the employ- 
ee's accustomed workplace provided that wherever reason- 
able or practicable receipts are kept indicating any expenses 
incurred. Further, the employee shall ensure that parking is in 
accordance with the relevant Council by-laws and that rea- 
sonable efforts are made to find parking at minimal costs. 

(3) Travelling time outside the ordinary working hours shall 
be paid for a ordinary rates up to a maximum of 12 hours in 
any 24 hour period from the time of starting of the journey, 
provided that, when travelling is by boat, not more than eight 
hours shall be paid for in any 24 hours period. 

22A.—CAR ALLOWANCE 
(1) Where an employee is required and authorised to use his 

own motor vehicle in the course of the employee's duties the 
employee shall be paid an allowance not less than that pro- 
vided for in the table set out hereunder. Notwithstanding any- 
thing contained in this subclause the employer and the 
employee may make any other arrangement as to car allow- 
ance no less favourable to the employee. 

(2) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence on 
the 1st day of July and end on the 30th day of June next fol- 
lowing. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Area and Details Rate per Kilometre (cents) 
Over Over 1600 

2600 cc 1600 cc cc & 
-2600 cc Under 

Metropolitan Area 54.2 48.5 42.2 
South West Land Division 55.5 49.8 43.3 
North of 23.5 South Latitude 60.9 54.8 47.7 
Rest of the State 57.3 51.4 44.6 
Motor Cycle (in all areas) 18.7c per kilometre 

(4) "Metropolitan Area" means that area within a radius of 
fifty kilometres from the Perth Railway Station. 

"South West Land Division" means the South West Land 
Division as defined by Section 28 of the Land Act 1933-1971 
excluding the area contained within the Metropolitan Area. 

23.—TIME AND WAGES RECORD 
(1) Each employer shall keep a time and wages record show- 

ing die name of each worker, the nature of his work, the hours 
worked each day, and the wages and allowances paid each 
week. Any system of automatic recording by means of ma- 
chines shall be deemed to comply with this provision to the 
extent of the information recorded. 

(2) The time and wages record shall be open for inspection 
by a duly accredited official of the union during the usual 
office hours, at the employer's office or other convenient place. 

and he shall be allowed to take extracts therefrom. The em- 
ployer's works shall be deemed to be a convenient place for 
the purpose of this paragraph and if for any reason the record 
be not available at die works when the official calls to inspect 
it, it shall be made available for inspection within twelve hours 
either at the employer's office or at the works. 

24.—BREAKDOWNS 
The employer shall be entided to deduct payment for any 

day or portion of a day upon which the worker cannot be use- 
fully employed because of any strike by the union, or the un- 
ions affiliated with it or because of any stoppage of work by 
any cause which the employer cannot reasonably prevent. 

25.—GRINDING TIME 
The employer shall provide adequate facilities for the work- 

ers to grind tools and workers shall be allowed time to use 
same whenever reasonably necessary. 

26.—JUNIOR WORKERS 
(1) (a) Junior Workers may be employed on all work for 

which an apprenticeship is not provided. 
(b) One junior worker shall be allowed to each five adult 

workers or fraction thereof; provided that at least three adult 
workers shall be employed before a junior worker can be em- 
ployed. 

(c) Junior workers shall not be employed cutting and/or 
matching veneers. 

(d) Upholsterers shall not be counted for the purposes of 
calculating the foregoing proportions which, in upholstering 
establishments shall be one junior to every five or fraction of 
five adult workers; provided that the work of such junior shall 
be confined to labouring work only. 

(2) When requested, junior workers shall furnish the em- 
ployer with a certificate showing the following particulars: 

(a) Name in full 
(b) Age and date of birth 

(3) The certificate shall be signed by the worker. 
(4) No worker shall have any claim upon the employer for 

additional pay in the event of his age being wrongly stated on 
this certificate. If any worker shall wilfully mis-state his age 
in the above certificate, he alone shall be guilty of a breach of 
this award. 

27.—JURY SERVICE 
(1) Any employee required to serve on a jury shall as soon 

as possible after being summoned to serve, notify the employer. 
The summons to serve must be produced when making an 
application to obtain this leave. 

(2) Any employee required to serve on a jury shall be granted 
by the employer leave of absence without loss of pay, but only 
for such a period as is required to enable the employee to 
carry out her/his duties as a juror. 

(3) An employee granted leave of absence on full pay as 
prescribed in subclause (2) hereof is not entitled to retain any 
juror's fees, but shall pay all fees received to the employer. 

28.—DEDUCTION OF UNION SUBSCRIPTIONS 
(1) The employer shall deduct normal subscriptions as equal 

amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard procu- 
ration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deductions of sub- 
scriptions from the first full period following receipt of a com- 
pleted Payroll Deduction Authority form and continue 
deducting throughout the employee's period of employment, 
except as provided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form authorises 
the employer to deduct union subscriptions in accordance with 
the rules of the Union, the Union shall notify the employer in 
writing of the level of union subscriptions to be deducted. 
The employer shall implement any change to union 
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subscriptions no later than one month after being notified by 
the Union except where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, levies 
or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in any 
pay period, either inadvertently or as a result of an employee 
not being entitled to wages sufficient to cover the subscrip- 
tion, it shall be the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of subscrip- 
tions from an employee's termination pay on termination of 
service, other than normal deduction for the preceding pay 
period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant Un- 
ion party to this award at such intervals as are agreed between 
the employer and the Union. 

29.—TRADE UNION TRAINING LEAVE 
(1) Subject to the provisions of this clause: 

(a) the employer shall grant paid leave of absence to 
employees who are nominated by their Union to at- 
tend short courses conducted by the Australian Trade 
Union Training Authority. 

(b) Paid Leave of absence shall also be granted to at- 
tend similar courses or seminars as from time to time 
approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be granted 
in any one calendar year provided that the total leave being 
granted in that year and in the subsequent year does not ex- 
ceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary rate 
of pay and shall not include shift allowances, penalty rates or 
overtime. 

(b) Where a public holiday or rostered day off (including a 
rostered day off as a result of working a 38 hour week) falls 
during the duration of the course, a day off in lieu of that day 
will not be granted. 

(4) Subject to subclause (3) of this clause shift workers at- 
tending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the convenience 
of the employer. 

(6) (a) Any application by an employee shaU be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may 
agree to a lesser period of notice. 

(b) An application for leave shall be accompanied by a state- 
ment from the relevant Union indicating that the employee 
has been nominated for the course. The application shall pro- 
vide details as to the subject, commencement date, length of 
course, venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months in government em- 
ployment shall be served before an employee is eligible to 
attend courses or seminars of more than one-half day dura- 
tion. An employer may, where special circumstances exits, 
approve an application to attend a course or seminar where an 
employee has less than 12 months' government service. 

(8) The employer shall not be liable for any expenses asso- 
ciated with an employee's attendance at Trade Union Train- 
ing Courses. 

(9) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours imme- 
diately before or after die course. 

BUSINESS 
ve during ordinary 

working hours to an employee: 
(i) who is required to give evidence before any indus- 

trial tribunal; 

(ii) who as a union-nominated representative of the em- 
ployees is required to attend negotiations and/or con- 
ferences between the Union and the employer; 

(iii) when prior agreement between the Union and the 
employer has been reached for the employee to at- 
tend official union meetings preliminary to negotia- 
tions or industrial hearings; 

(iv) who as a union-nominated representative of the em- 
ployees is required to attend joint union/management 
consultive committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the un- 
ion business to be conducted or evidence to be given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the employer 
impaired. 

(2) (a) Leave of absence will be granted at the ordinary rate 
of pay. 

(b) The employer shall not be liable for any expenses asso- 
ciated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to attend 
union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

31 .—PAID LEAVE FOR ENGLISH LANGUAGE 
TRAINING 

(1) Leave during normal working hours without loss of pay 
shall be granted to employees from a non-English speaking 
background, who are unable to meet standards of communi- 
cation to advance career prospects, or who constitute a safety 
hazard or risk to themselves and/or fellow workers, or are not 
able to meet the accepted production requirements of that par- 
ticular occupation or industry, to attend English training con- 
ducted by an approved and authorised Authority. The selection 
of employees for training will be determined by consultation 
between the employer and the appropriate Union(s). 

(2) Leave will be granted to enable employees selected to 
achieve an acceptable level of vocational English proficiency. 
In this respect the tuition content with specific aims and ob- 
jectives incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the Union(s), 
and the Adult Migrant Education Service or other approved 
Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of communi- 
cation, safety, welfare, and productivity within his/her current 
position as well as those positions to which he/she may be 
considered for promotion or re-deployment. It will also take 
account of issues in relation to training, retraining and multi- 
skilling, award restructuring, industrial relations and safety 
provisions, and equal opportunity employment legislation. 

The following organisation is a party to this award: 
The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA. 
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SCHEDULE B—SCHEDULE OF APPLICANTS 
Hon. Minister for Works 
Hon. Minister for Education 
Hon. Minister for Health 

Service Leave, Clause 15.—Sick Leave, 
Clause 18.—Rates of Pay and Clause 21.— 
Civilian Clothing Allowance. 

(6) The parties agree to review the provisions of this 
clause after six (6) months of operation. 

GAOL OFFICERS' AWARD. 
No. 12 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Honourable Attorney General 

and 
Western Australian Prison Officers Union. 

No. 787 of 1995. 
Goal Officers' Award No. 12 of 1968. 
COMMISSIONER R.H. GEFFORD. 

27 October 1995. 
Order. 

HAVING heard Ms J. Sheridan on behalf of the Applicant 
and Mr P. Stingemore on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby Orders: 

THAT the Goal Officers' Award No. 12 of 1968, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 26th 
day of October 1995. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement. Immediately following the 

number and title "5.—Definitions", insert the following new 
number and title: 

5A. Flexible Part lime Prison Officers 
2. Clause 5.—Definitions. Immediately following this clause, 

insert a new Clause 5A.—^Flexible Part Time Prison Officers, 
as follows: 

5A.—FLEXIBLE PART TIME PRISON OFFICERS 
(1) Flexible part time prison officers shall be engaged 

to perform hospital guard duty within the metropoli- 
tan area only. 

(2) Subject to paragraphs (a) and (b) hereof, flexible part 
time prison officers shall be required to escort a pris- 
oner to the prison upon discharge from hospital 
where a prison officer is not available 

(a) there shall be a written agreement between the 
superintendent of the prison and the local 
branch of the union as to what circumstances 
give rise to the non availability of a prison 
officer 

(b) the Prison shall be responsible for the return 
of the flexible part time prison officer to the 
hospital. 

(3) Flexible part time prison officers shall be engaged 
by the hour, with a minimum engagement of not less 
than three (3) hours. 

(4) Flexible part time prison officers shall be paid $16.01 
per hour for all time worked. 

(5) The following clauses contained in this Award shall 
not apply to flexible part time prison officers: 

Clause 9.—Duty Roster, Clause 10.—Hours 
of Duty, Clause 11.—Additional Hours/Shifts, 
Special Hours/Shifts, Exceptional Hours/ 
Shifts, Clause 12.—Annual Leave, Clause 
13.—Public Holidays, Clause 14.—Long 

GAOL OFFICER'S AWARD 
No. 12 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers— 

Western Australia 
and 

The Honourable Attorney General. 
No. 877 of 1995. 

Goal Officers' Award No. 12 of 1968. 
COMMISSIONER R.H. GIFFORD. 

27 October 1995. 
Order. 

HAVING heard Mr P. Stingemore on behalf of the Applicant 
and Mr B. Ford on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders: 

THAT the Goal Officers' Award No. 12 of 1968, be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 26th 
day of October 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
1. Clause 6.—Special Provisions. 

A. Delete paragraphs (a) and (b) of subclause (6) of 
this clause and insert in lieu thereof the following: 

(6) (a) Officers employed at Pardelup Prison 
Farm and Kamet who do not live in 
quarters, shall be paid a travelling al- 
lowance of $3.56 and $2.99 respectively 
for each shift worked. 
Officers employed at Wooroloo who do 
not live in quarters and reside 16 kilo- 
metres or more away from the Institu- 
tion, shall be paid a travelling allowance 
of $2.99 per shift. 

(b) Officers who were stationed at 
Geraldton Regional Prison on 3rd May, 
1984 and who by reason of the reloca- 
tion of the facilities thereat to the 
Greenough Regional Prison and who do 
not live in quarters, shall be paid $2.99 
per shift. 

B. Delete subclause (9) of this clause. 
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HOSPITAL SALARIED OFFICERS (CEREBRAL 
PALSY) AWARD 1973 

No. R 37 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union Workers) 

and 
Cerebral Palsy Association of Western Australia Ltd. 

No. 754 of 1994. 

Hospital Salaried Officers (Cerebral Palsy) Award 1978. 

COMMISSIONER R.N. GEORGE. 
20 October 1995. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent and by con- 
sent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Cerebral Palsy) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect on and 
from 11 October 1995. 

(Sgd.) R.N. GEORGE, 
[L.S] Commissioner. 

(ii) It can be reasonably expected that the em- 
ployee will not require extensive initial train- 
ing in the basic facets of the job, 

then the employee will commence on a Level 5.1. 
(b) For an employee to progress beyond a Level 6.2, an 

employee shall be required to achieve: 
(i) A recognised Advanced Certificate qualifica- 

tion, or 
(ii) Trade qualifications, skill and experience 

which equate to the general standard of Ad- 
vanced Engineering Tradesperson Level I and 
n specified in the Metal Trades (General) 
Award No. 32 of 1966 plus recognition of skill 
relating to clinical—patient responsibilities. 

Where an employee's attainment of the specified 
qualifications and skill levels is not immediately 
apparent, and the employee claims to meet the crite- 
ria, the employer, in consultation with the Union and 
the employee, will seek to obtain an independent as- 
sessment. If the matter remains in dispute and can- 
not be resolved between the parties, then it may be 
referred to the Western Australian Industrial Rela- 
tions Commission. 

(c) All employees employed as a Technician (Bio-engi- 
neering) on the date of inclusion of this Schedule 
into the Award, will progress to the maximum of 
Level 8 by way of annual increments, it being agreed 
that these employees meet the criteria specified at 
paragraph (b). 

Schedule. 
1. Clause 2.—Arrangement: 

A. Red tie existing Schedule D—Respondents to— 
Schedule E—Respondents 

B. Insert after the title Schedule C—Classification and 
Grading of Employees the following new title— 
Schedule D—Technician (Bio-engineering) Classi- 

fication Criteria 
2. Schedule C—Classification and Grading of Employees: 

A. Immediately following the classification "Level 3 
Senior Machine Operators, Store Keeper" insert the 
following new classification— 
Level 3/4 Technical Assistants (Bio-engineering) 

B. Immediately following the classification "Level 4 
Co-ordinator" insert tee following new classifica- 
tion— 
Level 4/8 Technician (Bio-engineering) 

(To be applied in accordance with Sched- 
ule D of this Award) 

C. Classification "Level 7/8 Remedial Gymnast" replace 
with tee following— 
Level 7/8 Remedial Gymnast, Dental Therapist 

3. Schedule D—Respondents: Retitle this schedule to tee 
following— 

SCHEDULE E 
RESPONDENTS 

4. Schedule C—Classification and Grading of Employees: 
Immediately ate this schedule insert tee following new sched- 
ule— 

SCHEDULED 
TECHNICIAN (BIO-ENGINEERING) 

CLASSIFICATION CRITERIA 
A Technician (Bio-engineering) shall be classified as a 
L4/8, and progress through tee L4/8 by way of annual 
increments subject to tee following criteria: 
(a) A newly appointed Technician (Bio-engineering) 

shall commence on a L4.1, provided teat where tee 
Technician (Bio-engineering) possesses: 

(i) A minimum of 3 year's trades experience, and 

HOSPITAL SALARIED OFFICERS (DENTAL 
THERAPISTS) AWARD, 1930 

No. R 27 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union Workers) 

and 
J. Arnold and Others. 

No. 1014 of 1993. 
COMMISSIONER C.B. PARKS. 

18 October 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of tee Applicant and 
Mr M. O'Connor on behalf of tee Respondents and by con- 
sent, the Commission, pursuant to tee powers conferred on it 
under tee Industrial Relations Act, 1979, hereby orders: 

THAT tee Hospital Salaried Officers (Dental Thera- 
pists) Award, 1980 be varied in accordance with the fol- 
lowing Schedule and teat such variation shall have effect 
on and from 9 October 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Sciicdule. 
Clause 26.—Superannuation: Delete paragraph (b) of 

subclause (1) of this clause and insert in lieu thereof— 
(b) The Fund means the Health Employees Superannua- 

tion Trust Australia (HESTA). 
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NURSES' (ABORIGINAL MEDICAL 
SERVICES) AWARD 

No. A 23 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers Perth 

and 
Kimberley Aboriginal Medical Service Council Aboriginal 

Corporation and Others. 
No. 591 of 1995. 

COMMISSIONER C.B. PARKS. 
18 October 1995. 

Order. 
HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondents and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the Nurses' (Aboriginal Medical Services) Award 
be varied in accordance with the following Schedule and 
that such variation shall have effect on and from 4 Octo- 
ber 1995. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
1. Clause 3.—Area and Scope: Delete this clause and insert 

in lieu thereof— 
3.—AREA AND SCOPE 

This award shall apply within the State of Western Aus- 
tralia to Nurses (other than Enrolled Nurses, or Enrolled 
Nurses—Special) registered with the Nurses' Board of 
W. A. who are employed in the delivery of health services 
and/or education by Aboriginal Medical Services and/or 
Aboriginal Health Services which are incorporated un- 
der the Aboriginal Councils and Associations Act 1976 
(Cwth). 

2. Clause 5.—Definitions: Delete the definitions "Nurse 
Grade I" and "Nurse Grade H" and insert in lieu thereof— 

"Nurse Grade I" shall mean a person who is registered 
with the Nurses Board of W.A. under the Nurses Act 1992 
and who is not required by the employer to exercise any 
supervisory or administrative role except where desig- 
nated as a "Senior Nurse" or "Nurse in Charge". 
"Nurse Grade H" shall mean a person who is registered 
with the Nurses Board of W.A. under the Nurses Act 1992 
who is required to exercise responsibilities beyond those 
of a Nurse Grade I. 

3. List of Respondents: Add after the lastnamed respondent 
the following list of additional respondents— 

Yura Yungi Medical Service Aboriginal Corporation, 
PMB 10, HALLS CREEK WA 6770 
Mawamkarra Health Service Aboriginal Corporation, PO 
Box 59, ROEBOURNE WA 6718 
Carnarvon Medical Service Aboriginal Corporation, PO 
Box 278, CARNARVON WA 6701 
Nganggunawili Medical Service Aboriginal Corporation, 
PMB, WILUNA WA 6646 
Puntukuru Aboriginal Medical Service Aboriginal Cor- 
poration, Jigalong Clinic, via NEWMAN WA 6753 

PARLIAMENTARY EMPLOYEES AWARD 1989 
No's. A 15 of 1989, A 4 of 1988, A 7 of 1988, A7 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers Division, WA 

Branch and Another 
and 

Governor of Western Australia and Others. 
No. 1423 of 1993. 

COMMISSIONER R.N. GEORGE. 
11 October 1995. 

Reasons for Decision. 
THE COMMISSIONER : This matter concerns a claim by 
the Applicant unions to vary the Parliamentary Employees 
Award, 1989, by inserting two new clauses providing for in- 
troduction of change and redundancy. The Application was 
filed by the Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers Division, WA Branch 
and the Civil Service Association was subsequently joined to 
the Application by leave of the Commission. 

The claim has been the subject of extensive negotiations 
between the parties and of conferences before the Commis- 
sion in an attempt to produce a consent document. To their 
credit the parties resolved all differences between them ex- 
cept for two minor matters which in the end they sought to 
have arbitrated. 

In the hearing before the Commission amended Schedules 
were submitted as Exhibit A (by the Applicant unions) and 
Exhibit 1 (by the Respondent employer). By agreement the 
Schedules were further amended in respect of subclause 5. 
Payment for leave entitlements, for the purpose of clarifica- 
tion. Those Schedules are in identical terms and for conven- 
ience their contents, in the final amended form, are recorded 
below. 

"1. CLAUSE 2—ARRANGEMENT 
Immediately after the number and title 36.—Higher 
Duty Allowance—Parliamentary Support Service 
Employees—insert the following new numbers and 
titles. 

2. 37—INTRODUCTION OF CHANGE 
Employers duty to notify 
Where an employer has made a definite decision to 
introduce major changes in production, programme, 
organisation, structure or technology that are likely 
to have significant effects on employees, the em- 
ployer shall notify the employees who may be af- 
fected by the proposed changes in accordance with 
s.41 of the Minimum Conditions of Employment Act 
1993. 
38—REDUNDANCY 

1. Definitions 
"Except where otherwise provided, pay means: 

(a) the award rate of pay, excluding allow- 
ances, applicable to the substantive clas- 
sification of the employee of the pay or, 
where the employee does not have a 
substantive classification, the rate of 
pay, excluding allowances, under his or 
her contract of employment; 

(b) an enterprise bargaining allowance as 
defined in the Public Sector Manage- 
ment (Redeployment and Redundancy 
Regulations) 1994; 

(c) an allowance for an employee being in 
charge of other employees; and 

(d) a tally or piece rate; 
but does not include an allowance of any other 
kind. 



"Redundancy" means a situation when a job 
performed by an employee ceases to exist or 
becomes surplus to requirements. 

2. Redeployment 
(a) With respect to each employee whose 

position is declared redundant, the em- 
ployer, unless otherwise agreed, shall 
give consideration to redeploying the 
employee to suitable alternative em- 
ployment within Parliament House. In 
the event that no suitable alternative em- 
ployment is available, the employee 
shall be entitled to the benefits set out 
in sub-clause 4 of this clause. 

(b) Where it is possible to redeploy the 
employee to a new employer within 
Parliament House, annual leave and 
long service leave accrued prior to the 
date of redeployment shall be calculated 
in accordance with this Award and trans- 
ferred to and credited by the new em- 
ployer. 

(c) "Suitable alternative employment shall 
be defined as that which provides an 
employee with a position which; 

(i) is a position where the ordinary 
hours of duty being in general no 
less than those worked by the em- 
ployee in his/her substantive po- 
sition, with a Parliament House 
employer, unless otherwise 
agreed; 

(ii) has a wage or salary as close as 
practicable to that of the employ- 
ee's substantive position; and 

(iii) has regard to the relevance of the 
duties and responsibilities, quali- 
fications, experience, and the 
competence of the employee. 

3. Leave and assistance to seek alternative em- 
ployment 
The employer shall facilitate redeployment by 
granting employees who have been made re- 
dundant up to one day's paid leave to attend 
interviews and career counselling without loss 
of pay. 

4. Severance pay 
(a) Each employee identified as being sur- 

plus to the employer's requirement and 
for whom suitable alternative employ- 
ment cannot be found shall be entitled 
to the benefits of this sub-clause. 

(b) Where an employee identified as sur- 
plus to requirements is able to carry out 
the duties and responsibilities in an 
equivalent manner to an employee not 
identified as surplus, the latter, with the 
approval of the employer, may elect to 
resign in place of die former, in which 
case the benefits of this sub-clause shall 
apply to that employee. 

(c) Each employee referred to in paragraphs 
(a) and (b) hereof shall receive a sever- 
ance payment from the employer in ac- 
cordance with the following formula: 

(i) two weeks pay for each com- 
pleted year of continuous service 
provided that the maximum enti- 
tlement shall be of 46 weeks' pay; 

(ii) continuous service shall have the 
same meaning as that prescribed 
in the Wages Employees Long 
Service Leave General Order 
((1986) 66 WAIG 319) as 
amended from time to time. 

5. Payment for leave entitlements: 
In addition to the severance payments pre- 
scribed by sub-clause 4(c) of this clause, em- 
ployees shall also receive: 

(a) pro rata annual leave. 
(b) pro rata long service leave calculated 

on each completed twelve (12) months 
of service in accordance with die terms 
and conditions of entitlement available 
pursuant to Clause 13.—Long Service 
Leave or Clause 15.—Leave of Ab- 
sence, of this Award, as appropriate. 

(c) leave loading on accrued annual leave. 
(d) as part of the definition of pay, for the 

purpose of severance, any allowance of 
the kinds that has been paid continu- 
ously for the preceding 12 months in- 
cluding: 

(i) an allowance for temporary un- 
dertaking duties other than those 
of the substantive office, post or 
position of the relevant em- 
ployee; 

(ii) a higher duties allowance; and 
(iii) a shift allowance which is paid 

on a regular basis including dur- 
ing periods of annual leave. 

6. Exempt employees 
This clause does not apply to: 

(a) employees retired on grounds of ill 
health; 

(b) employees whose employment is termi- 
nated as a consequence of poor perform- 
ance or misconduct on the part of the 
employee; 

(c) an employee where an agreement has 
been reached between the employee and 
the employer that the employee is only 
engaged for a defined period under a 
fixed term contract at the conclusion of 
which the employment shall cease; or 

(d) casual employees. 
7. Minimum provisions 

The provisions of this clause are minimum 
provisions." 

The differences between the parties are to be found in the 
words emphasised in paragraph (a) of subclause 2. of Clause 
38.—Redundancy and in paragraph (c) of that same subclause. 

In respect of paragraph (a) of subclause 2. the Applicant 
unions argue that the words "shall give consideration to rede- 
ploying" should be replaced by the words "shall attempt to 
redeploy". Paragraph (c) of subclause 2. is opposed in its en- 
tirety by the Respondent employer with two qualifications. 
Firstly it is said that if the Applicant unions' claim in respect 
of paragraph (a) of subclause 2. is rejected by the Commis- 
sion the opposition to paragraph (c) of subclause 2. would fall 
away. Secondly it is said that if the Commission finds against 
the Respondent employers in its objection to both paragraphs 
then the wording of the Draft Amended Schedules (Exhibit A 
and Exhibit 1) should be adopted. 

The arguments of the parties were short and to the point and 
may be summarised as follows. 

Applicant unions 
Paragraph (a) of subclause 2. of Clause 38.—Redundancy 

1. The word "attempt" imposes a heavier obligation on 
the employer than the word "consider" and puts para- 
graph (a) subclause 2. of Clause 38 in its proper con- 
text to the clause as a whole, while at the same time 
allowing for circumstances where there is genuinely 
no scope for redeployment. 

2. The word "consider" requires no positive action by 
the employer and renders the provision meaningless. 

3. While it is recognised that the employees subject to 
the Application are in a unique position and not 
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employees under the Public Service Management Act 
1994, they are nevertheless a part of the wider pub- 
lic sector. It is accepted that the distinction which 
exists needs to be recognised in the award provision 
but this should not, it is argued, result in them being 
treated differently in terms of benefits which are gen- 
erally applicable to public sector employees. 

4. In the absence of a clear obligation to "attempt" as 
opposed to "consider" redeployment, the provision 
could be used as a device for removing unwanted 
employers from their positions without following 
proper management practices. 

Paragraph (c) of subclause 2. of Clause 38.—Redundancy 
1. Without an appropriate definition the words "suit- 

able alternative employment", as used in paragraph 
(c) of subclause 2., are open to widely different in- 
terpretations. 

2. In the absence of a definition of the words suitable 
alternative employment, "the entire scheme (of the 
clause) becomes somewhat vague, uncertain, diffi- 
cult to enforce and meaningless" (transcript p. 12). 

3. The proposed definition is consistent with the pro- 
visions of the Public Sector Management Act 1994 
and the Public Sector Management Redeployment 
and Redundancy Regulations 1994 made pursuant 
to that Act. 

Respondent employers 
Paragraph (a) of subclause 2. of Clause 38.—Redundancy 

1. The word "consideration" provides an obligation 
which in practical terms is more appropriate to the 
management of a small organisation. 

2. Various dictionary definitions of the word "attempt" 
impose a positive obligation to pursue goals and ob- 
jectives whereby something must be achieved and 
when combined with the word "shall", would require 
the respondent to commence redeployment in every 
instance and endeavour to succeed even though it 
may not be practically possible in the particular cir- 
cumstances of the organisation. The dictionary defi- 
nition of the word "consideration" on the other hand 
refers to the act of deliberation in order to decide. 
This, it is argued, requires the employer to give each 
case careful consideration on its own merits and make 
an honest and realistic assessment about whether 
redeployment is actually possible while still retain- 
ing the flexibility necessary in an organisation of the 
type and size affected by the Application before the 
Commission. 

Paragraph (b) of subclause 2. of Clause 38.—^Redundancy 
1. The Public Sector Management Act 1994 and the 

General Order relating to redeployment and redun- 
dancy do not apply to the employees of Parliament 
House who are recognised as standing apart from 
the public sector at large. 

2. It is the view of the Respondent employer that in the 
normal course of redeployment the matters referred 
to in the definition proposed by the Applicant un- 
ions and in the provisions of the Public Sector Man- 
agement Act 1994 and the General Order on 
redeployment and redundancy are matters that in any 
event would have to be considered as part of the 
management by the employer of its employees. 

Having considered the respective arguments I have con- 
cluded that the words "shall give consideration to redeploy- 
ing" in paragraph (a) of subclause 2. should be replaced with 
the words "shall attempt to redeploy". The whole purpose of 
the proposed Clause is to provide a code which provides some 
certainty for employees faced with change which results in 
the abolition of the job they are employed to carry out. The 
approach adopted by the parties in this regard and the objec- 
tives sought to be achieved are summarised in the following 
extract from the submissions put on behalf of the Respondent 
employer. 

"Both unions and the employer have sat down and had a 
hard look at the practical and realistic options that can be 

achieved by both parties and we have come up with some- 
thing that recognises some of the limitations that are 
placed on parliament that are not placed on organisations 
that are part of the broader public sector. 
With those comments in mind I would like to make some 
general observations about the proposed amendments. 
Firstly, the proposed amendments provide a mechanism 
for mitigating against the adverse consequences of chang- 
ing—changes in staffing and displacement of employees 
and we commend the proposed amendments to the com- 
missioner for ratification. 
The proposed amendments guarantee a measure of job 
protection in the form of consultation and compensation 
for employees who are made redundant. The requirements 
of the consultation are consistent with the minimum con- 
ditions of employment legislation and with the exception 
of redeployment the compensation provisions are, in most 
respects, consistent with the conditions applicable to the 
public sector." 

[Transcript pp20/21] 
There seems to be little difference between the parties that 

redeployment to suitable alternative employment is the pri- 
mary objective and in my view the words "shall attempt to 
redeploy" most accurately describe that intention. The inclu- 
sion of those words would not deny the Respondent employer 
the flexibility to pursue an alternative course if redeployment 
is not practically possible. 

As to the inclusion of a definition of the term "suitable al- 
ternative employment" I am persuaded by the submissions of 
the Applicant unions that such a provision is necessary to avoid 
the consequences referred to in their argument. It would also 
be consistent with the approach and objectives of the parties 
as described above. There is no dispute between the parties 
that if a definition of "suitable alternative employment" is to 
be included then the wording in the Schedules submitted to 
the Commission is appropriate. 

The Parliamentary Employees Award 1989 is to be varied 
in the terms of these Reasons for Decision with effect from 
the date of their issue with the exception that the proposed 
new clauses are to be numbered 39 and 40 respectively ahd 
the existing Clause 39.—Named Parties, is to be renumbered 
as clause 41. These changes are made necessary by other award 
amendments which occurred between the time the present 
application was filed and the time the negotiations between 
the parties were finalised. 

Appearances: Mr N. Ellery on behalf of the Australian Liq- 
uor, Hospitality and Miscellaneous Workers Union, Miscella- 
neous Workers Division, Western Australian Branch. 

Ms K. Franz on behalf of the Civil Service Association of 
WA Inc. 

Mr D. Pretsel on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch and Another 

and 
Governor of Western Australia and Others. 

No. 1423 of 1993. 

Parliamentary Employees Award 1989. 
COMMISSIONER R.N. GEORGE. 

20 October 1995. 
Order. 

HAVING heard Mr N. Ellery on behalf of the Australian Liq- 
uor, Hospitality and Miscellaneous Workers Union, Miscella- 
neous Workers Division, Western Australian Branch and Ms 
K. Franz on behalf of the Civil Service Association of WA Inc 
and Mr D. Pretsel on behalf of the Respondents, the 
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Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 9 Oc- 
tober 1995. 

(Sgd.) R.N. GEORGE, 
[L.S] Commissioner. 

Schedule. 
1. Clause 2—Arrangement: 

A. Renumber the number and title 39. Named Parties 
to— 

41. Named Parties 
B. Immediately after the number and title 38. Award 

Modernisation, insert the following new numbers and 
titles— 

39. Introduction of Change 
40. Redundancy 

2. Clause 38—Award Modernisation: Immediately follow- 
ing this clause insert the following new clauses— 

39—INTRODUCTION OF CHANGE 
Employers duty to notify 
Where an employer has made a definite decision to intro- 
duce major changes in production, programme, organi- 
sation, structure or technology that are likely to have 
significant effects on employees, the employer shall no- 
tify the employees who may be affected by die proposed 
changes in accordance with s.41 of the Minimum Condi- 
tions of Employment Act 1993. 

40—REDUNDANCY 
(1) Definitions 

Except where otherwise provided, pay means: 
(a) the award rate of pay, excluding allowances, 

applicable to the substantive classification of 
the employee of the pay or, where the em- 
ployee does not have a substantive classifica- 
tion, the rate of pay, excluding allowances, 
under his or her contract of employment; 

(b) an enterprise bargaining allowance as defined 
in the Public Sector Management (Redeploy- 
ment and Redundancy Regulations) 1994; 

(c) an allowance for an employee being in charge 
of other employees; and 

(d) a tally or piece rate; 
but does not include an allowance of any other 
kind. 
"Redundancy" means a situation when a job 
performed by an employee ceases to exist or 
becomes surplus to requirements. 

(2) Redeployment 
(a) With respect to each employee whose posi- 

tion is declared redundant, the employer, un- 
less otherwise agreed, shall attempt to redeploy 
the employee to suitable alternative employ- 
ment within Parliament House. In the event 
that no suitable alternative employment is 
available, the employee shall be entitled to the 
benefits set out in sub-clause 4 of this clause. 

(b) Where it is possible to redeploy the employee 
to a new employer within Parliament House, 
annual leave and long service leave accrued 
prior to the date of redeployment shall be cal- 
culated in accordance with this Award and 
transferred to and credited by the new em- 
ployer. 

(c) Suitable alternative employment shall be de- 
fined as that which provides an employee with 
a position which; 

(i) is a position where the ordinary hours 
of duty being in general no less than 

those worked by the employee in his/ 
her substantive position, with a Parlia- 
ment House employer, unless otherwise 
agreed; 

(ii) has a wage or salary as close as practi- 
cable to that of the employee's substan- 
tive position; and 

(iii) has regard to the relevance of the du- 
ties and responsibilities, qualifications, 
experience, and the competence of the 
employee. 

(3) Leave and assistance to seek alternative employment 
The employer shall facilitate redeployment by grant- 
ing employees who have been made redundant up to 
one day's paid leave to attend interviews and career 
counselling without loss of pay. 

(4) Severance pay 
(a) Each employee identified as being surplus to 

the employer's requirement and for whom 
suitable alternative employment cannot be 
found shall be entitled to the benefits of this 
subclause. 

(b) Where an employee identified as surplus to 
requirements is able to carry out the duties and 
responsibilities in an equivalent manner to an 
employee not identified as surplus, the latter, 
with the approval of the employer, may elect 
to resign in place of the former, in which case 
the benefits of this sub-clause shall apply to 
that employee. 

(c) Each employee referred to in paragraphs (a) 
and (b) hereof shall receive a severance pay- 
ment from the employer in accordance with 
the following formula: 

(i) two weeks pay for each completed year 
of continuous service provided that the 
maximum entitlement shall be of 46 
weeks' pay; 

(ii) continuous service shall have the same 
meaning as that prescribed in the Wages 
Employees Long Service Leave General 
Order ((1986) 66 WAIG 319) as 
amended from time to time. 

(5) Payment for leave entitlements: 
In addition to the severance payments prescribed by 
subclause 4(c) of this clause, employees shall also 
receive: 

(a) pro rata annual leave. 
(b) pro rata long service leave calculated on each 

completed twelve (12) months of service in 
accordance with the terms and conditions of 
entitlement available pursuant to Clause 13.— 
Long Service Leave or Clause 15.—Leave of 
Absence, of this Award, as appropriate. 

(c) leave loading on accrued annual leave. 
(d) as part of the definition of pay, for the pur- 

pose of severance, any allowance of the kinds 
that has been paid continuously for the pre- 
ceding 12 months including: 

(i) an allowance for temporary undertak- 
ing duties other than those of the sub- 
stantive office, post or position of the 
relevant employee; 

(ii) a higher duties allowance; and 
(iii) a shift allowance which is paid on a 

regular basis including during periods 
of annual leave. 

(6) Exempt employees 
This clause does not apply to: 

(a) employees retired on grounds of ill health; 
(b) employees whose employment is terminated 

as a consequence of poor performance or mis- 
conduct on the part of the employee; 



(c) an employee where an agreement has been 
reached between the employee and the em- 
ployer that the employee is only engaged for 
a defined period under a fixed term contract 
at the conclusion of which the employment 
shall cease; or 

(d) casual employees. 
(7) Minimum provisions 

The provisions of this clause are minimum provi- 
sions. 

3. Clause 39.—Named Parties: Renumber this clause to— 
41.—NAMED PARTIES 

PLASTER, PLASTERGLASS AND CEMENT 
WORKERS' AWARD 

No. A 29 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
H.B. Brady & Others. 

No. 892 of 1995. 

Plaster, Plasterglass and Cement Workers' Award 
No. A 29 of 1989. 

COMMISSIONER RE. SCOTT. 
30 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
Mr A Opie on behalf of the Respondents, now therefore the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby or- 
ders: 

THAT the Plaster, Plasterglass and Cement Workers' 
Award No. A 29 of 1989 be varied in accordance with 
the following Schedule with effect from the beginning of 
the first pay period commencing on or after 3 October 
1995. 

Thereafter, such percentage of the plaster caster's total 
wage as is assessed in accordance with subclause (9) of 
Clause 7.—Adult Trainee Casters. 

Wage Arbitrated Total 
Per Safety Wage 

Week Net Per Week 
$ S S 

(g) Plant Operator 301.10 16.00 317.10 
(h) Bagger 301.10 16.00 317.10 
(i) Washer 301.10 16.00 317.10 
(j) Front End Loader 301.10 16.00 317.10 
(k) Fork lift Driver 301.10 16.00 317.10 

(2) Junior Employees 
Under 21 years of age 269.40 16.00 285.40 
Under 20 years of age 237.70 16.00 253.70 
Under 19 years of age 225.00 16.00 241.00 

B. Renumber subclause (5) to subclause (5) (a) and in- 
sert the following immediately thereafter: 

(b) The rates of pay in this award include the sec- 
ond $8.00 per week arbitrated safety net ad- 
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay- 
able since 1 November, 1991, pursuant to en- 
terprise agreements, consent awards or award 
variations to give effect to enterprise agree- 
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

3. Clause 14—Special Rates and Provisions: 
A. In subclause (1) (a) delete $10.50 and insert in lieu 

thereof $10.71. 
B. In subclause (1) (b) delete $16.60 and insert in lieu 

thereof $16.93. 
C. In subclause (1) (c) delete $22.20 and insert in lieu 

thereof $22.64. 
4. Schedule 1—Parties to the Award: Delete this Schedule 

and insert in lieu thereof the following: 
SCHEDULE 1—PARTIES TO THE AWARD 

The following organisation is a party to this award: 
The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

Schedule. 
1. Clause 7.—Adult Trainee Casters: In subclause (4) of 

this clause delete $2.20 and insert in lieu thereof $2.24. 
2. Clause 13.—Wages: 

A. Delete subclauses (1) and (2) of this clause and in- 
sert in lieu thereof the following: 

Wage Arbitrated Total 
Per Safety Wage 

Week Net Per Week 
S S S 

(a) Modeller 408.90 16.00 424.90 
Tool Allowance 1.12 

(b) Plaster Caster 386.15 16.00 402.15 
(c) Plaster Caster (Mechanical) ] 362.35 16.00 378.35 
(d) Labourers 342.10 16.00 358.10 
(e) l 1 1 338.25 16.00 354.25 
(f) Trainee Casters—up to 40 ear 

cent proficiency 263.75 16.00 279.75 

SOFT FURNISHINGS AWARD 
No. A 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and. Allied Industries 
Industrial Union of Workers, W.A. 

and 
Dubrov Pty Ltd T/as Innovation and Others. 

No. 786 of 1995. 

Soft Furnishings Award 
No. A23 of 1982. 

COMMISSIONER P E SCOTT. 
12 October 1995. 

Order. 
HAVING heard Mr M Lourey on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, now 
therefore the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act, 1979, and by con- 
sent, hereby orders— 

THAT the Soft Furnishings Award as amended be fur- 
ther varied in the terms of the following Schedule with 

| effect on and from the 8th day of September 1995. 
j (Sgd.) RE. SCOTT, 
j [L.S] Commissioner. 

Schedule. 
Clause 45.—Traineeships: Delete this clause and insert in 

lieu thereof the following: 

45.—TRAINEESHIPS 
(1) Scope 

(a) Subject to paragraph (b) of this subclause, this 
clause shall apply to persons: 

(i) who are undertaking a Traineeship (as 
defined); and 

j (ii) who are employed by an employer 
| bound by this award. 

(b) Provided that this clause shall not apply to 
employees who were or are undertaking a 
traineeship otherwise than a traineeship as 
defined by this clause prior to the date of com- 
mencement of this clause. 

(c) This clause has no relationship to the Appren- 
ticeship system. 

(2) Objective 
The objective of this clause is to facUitate the estab- 
lishment of a traineeship which provides approved 
training in conjunction with employment in order to 
enhance the skills and future employment prospects 
of Trainees, particularly young people, and the long 
term unemployed. The system is neither designed 
nor intended for those who are already trained and 
job ready. It is not intended that existing employees 
shall be displaced from employment by. Trainees. 
Nothing in this clause shall be taken to replace the 

j prescription of training requirements in the award. 
(3) Definitions 

In this clause: 
(a) "Approved Training" means training under- 

taken (both on and off the job) in a Traineeship 
and shall involve formal instruction, both theo- 
retical and practical, and supervised practice 
in accordance with a Traineeship Scheme ap- 
proved by the State Training Authority or the 
National Employment and Training Taskforce 
(NETTFORCE). The training will be accred- 
ited and lead to qualifications as set out in 
subclause (4)(e). 

(b) "Award" means the SoftFumishing Award No 
A 23 of 1982. 

(c) "Union" means the Forest Products, Furnish- 
ing and Allied Industries Industrial Union of 
Workers, WA. 

(d) 'Trainee" means an employee who is bound 
| by a Traineeship Agreement made in accord- 
J ance with this award. 
| (e) "Traineeship" means a system of training 
J which has been approved by the State Train- 
| ing Authority, or which has been approved on 

an interim basis by NETTFORCE, until final 
approval is granted by the State Training Au- 
thority. 

(f) "Traineeship Agreement" means an agreement 
made subject to the terms of this award be- 
tween an employer and the Trainee for a 
Traineeship and which is registered with the 
State Training Authority, NETTFORCE, or 

| under the provisions of the State Employment 
j and Skills Development Authority Act 1991, 

or any successor legislation. A Traineeship 
Agreement shall be made in accordance with 
the approved Traineeship Scheme and shall 
not operate unless this condition is met. 

(g) 'Traineeship Scheme" means an approved 
Traineeship applicable to a group or class of 
employees, or an enterprise within the indus- 
try of Soft Furnishing Manufacture. A 
Traineeship Scheme shall not be given ap- 
proval unless consultation and negotiation 
with the union upon terms of the proposed 
Traineeship Scheme and the Traineeship have 
occurred. An application for approval of a 
Traineeship Scheme shall identify the union 
and demonstrate to the satisfaction of the ap- 
proving authority that the abovementioned 
consultation and negotiation have occurred. 
A Traineeship Scheme shall include a stand- 
ard format which may be used for a 
Traineeship Agreement. 

(h) "Parties to a Traineeship Scheme" means the 
employer and the union involved in the con- 
sultation and negotiation required for the ap- 
proval of the Traineeship Scheme. 

References in this clause to "the State Training Au- 
thority and/or NE l l fr ORCE" shall be taken to be a 
reference to NETTFORCE in respect of a Traineeship 
that is the subject of an interim approval but not a 
final approval by the State Training Authority. 

(4) Training Conditions 
(a) The Trainee shall attend an approved training 

course or training program prescribed in the 
' Traineeship Agreement or as notified to the 

trainee by the State Training Authority in ac- 
credited and relevant Traineeship Schemes; or 
NETTFORCE if the Traineeship Scheme re- 
mains subject to interim approval. 

(b) A Traineeship shall not commence until the 
Traineeship Agreement, made in accordance 
with this clause, has been signed by the em- 
ployer and the trainee and lodged for registra- 
tion with the State Training Authority, 
provided that if the Traineeship Agreement is 
not in a standard format a Traineeship shall 
not commence until the Traineeship Agree- 
ment has been registered with the State Train- 
ing Authority. The employer shall ensure that 
the Trainee is permitted to attend the training 
course or program provided for in the 
Traineeship Agreement and shall ensure that 
the Trainee receives, the appropriate on-the- 
job training. 

(c) The employer shall provide a level of super- 
vision in accordance with the Traineeship 
Agreement during the traineeship period. 

(d) The employer agrees that the overall training 
program will be monitored by officers of the 
State Training Authority or NETTFORCE and 
training records or work books may be uti- 
lised as a part of this monitoring process. 

(e) Training is to be directed at: 
(i) the achievement of key competencies re- 

quired for successful participation in the 
workplace (where these have not been 
achieved) (e.g. literacy, numeracy, prob- 
lem solving, team work, using technol- 
ogy), and as are proposed to be included 
in the Australian Vocational Certificate 
Level 1 qualification. 
This could be achieved through foun- 
dation competencies which are part of 
endorsed competencies for an industry 
or enterprise; and/or 

(ii) the achievement of competencies re- 
quired for successful participation in an 
industry or enterprise (where there are 
endorsed national standards these will 



define these competencies), as are pro- 
posed to be included in the Australian 
Vocational Certificate Level 2 qualifi- 
cation or above. 

(5) Employment Conditions 
(a) A Trainee shall be engaged as a full-time em- 

ployee for a maximum of one year's duration 
provided that a Trainee shall be subject to a 
satisfactory probation period of up to one 
month which may be reduced at the discre- 
tion of the employer. By agreement in writ- 
ing, and with the consent of the State Training 
Authority or NETTFORCE, the employer and 
the Trainee may vary the duration of the 
Traineeship and the extent of approved train- 
ing provided that any agreement to vary is in 
accordance with the relevant Traineeship 
Scheme. 

(b) An employer shall not terminate the employ- 
ment of a Trainee without firstly having pro- 
vided written notice of termination to the 
Trainee concerned in accordance with the 
Traineeship Agreement and subsequently to 
the State Training Authority or NETTFORCE. 
The written notice to be provided to the State 
Training Authority or NETTFORCE shall be 
provided within 5 working days of the termi- 
nation. 
An employer who chooses not to continue the 
employment of a trainee upon completion of 
the traineeship shall notify, in writing, the State 
Training Authority or NETTFORCE of its 
decision. 

(c) The Trainee is permitted to be absent from 
work without loss of continuity of employ- 
ment and/or wages to attend the training in 
accordance with the Traineeship Agreement. 

(d) Where the employment of a Trainee by an 
employer is continued after the completion of 
the traineeship period, such traineeship shall 
be counted as service for the purposes of the 
Award or any other legislative entitlements. 

(e) (i) The Traineeship Agreement may re- 
strict the circumstances under which the 
Trainee may work overtime and 
shiftwork in order to ensure the train- 
ing program is successfully completed. 

(ii) No Trainee shall work overtime or 
shiftwork on his or her own unless con- 
sistent with the provisions of the Award. 

(iii) No Ttainee shall work shiftwork unless 
the parties to a Traineeship Scheme 
agree that such shiftwork makes satis- 
factory provision for approved training. 
Such training may be applied over a 
cycle in excess of a week, but must av- 
erage over the relevant period no less 
than the amount of training required for 
a non-shiftwork Ttainee. 

(iv) The trainee wage shall be the basis for 
the calculation of overtime and/or shift 
penalty rates prescribed in this award. 

(f) All other terms and conditions of this award 
that are applicable to the trainee, or would be 
applicable but for this clause, shall apply un- 
less specifically varied by this clause. 

(g) A Ttainee who fails to either complete the 
traineeship, or who cannot for any reason be 
placed in Ml time employment with the em- 
ployer on successful completion of the 
traineeship shall not be entitled to any sever- 
ance payments. 

(h) The right of entry provisions contained in 
Clause 21 of this award shall apply to the par- 
ties bound by the Ttainecship. 

(6) Wages of Trainees 
(a) (i) Tie weekly wages payable to a Trainee 

are as provided for in paragraph (iv) of 
this subclause. 

(ii) These wage rates will only apply to 
Trainees while they are undertaking the 
Traineeship, which includes approved 
training, as defined. 

(iii) The wage rates prescribed by this 
subclause do not apply to the complete 
trade level training which is covered by 
the Apprenticeship system. 

(iv) Industry/Skill Level B: Where the ac- 
credited training course and work per- 
formed are for the purpose of generating 
skills which have been defined for work 
at industry/skill level B. 

Highest Year of Schooling Completed 
School Leaver Year 10 Year 11 Year 12 

$ S $ 
125.00 (50%)* 155.00 (33%) 205.0) 
146.00 (33%) 175.00 (25%) 

plus 1 year out of school 175.00 205.0) 235.0) 
plus 2 years 205.00 235.00 275.0) 
plus 3 years 235.0) 275.00 315.0) 
plus 4 years 275.00 315.0) 
plus S years or more 315.00 

* Figures in brackets indicate the aver- 
age proportion of time spent on ap- 
proved training to which the associated 
wage rate is applicable. Where not spe- 
cifically indicated, the average propor- 
tion of time spent in structured training 
which has been taken into account in 
setting the rate is 20%. 

(b) Subclause (8) sets out the industry/skill level 
of an approved Traineeship. The industry skills 
contained in subclause (8) are prima facie the 
appropriate levels but are not determinative 
of the actual skill levels that may be contained 
in a Traineeship Scheme. The determination 
of the appropriate skill level shall be made by 
NETTFORCE based on the following crite- 
ria: 

(i) Any agreement of the parties; 
(ii) The nature of the industry; 

(iii) The total training plan; 
(iv) Recognition that training can be under- 

taken in stages; 
(v) The exit skill level in the relevant award 

contemplated by the Traineeship. In the 
event that the parties disagree with such 
determination it shall be open to any 
party to the Award to seek to have the 
matters in dispute determined by the 
Commission. 

(c) For the purposes of this subclause, "out of 
school" shall refer only to periods out of school 
beyond Year 10, and shall be deemed to: 

(i) include any period of schooling beyond 
Year 10 which was not part of nor con- 
tributed to a completed year of school- 
ing; 

(ii) include any period during which a 
Trainee repeats in whole or part a year 
of schooling beyond Year 10; and 

(iii) not include any period during a calen- 
dar year in which a year of schooling is 
completed. 

(d) At the conclusion of the traineeship, this clause 
ceases to apply to the employment of the 
Trainee and the Award shall apply to the 
former trainee. 
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(7) Special Arrangements 
The wage rates contained in this clause are mini- 
mum rates. Subject to the foregoing, the Western 
Australian Industrial Relations Commission shall be 
requested to determine the appropriate wage rates 
for any Traineeship not regarded by the parties as 
appropriately covered by this award. 

(8) Industry/Skill Levels 
Industry/Skill Level B: 
Wholesale and Retail 
Recreation and Personal Services 
Transport and Storage 
Manufacturing 

Application No. 913 of 1995. 
APPLICATION FOR VARIATION OF AWARD TITLED 
'TRANSPORT WORKERS (GOVERNMENT) AWARD 

No. 2A of 1952". 
NOTICE is given that an application has been made to the 
Commission by the Fremantle Port Authority under the In- 
dustrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation which 
relate to area of operation or scope are published hereunder. 

Schedule of Respondents: Delete from the schedule the 
following: 

Fremantle Port Authority 
A copy of the proposed variation may be inspected at my 

office at National Mutual Centre, 111 St Georges Terrace, 
Perth. 

J. CARRIGG, 
Registrar. 

7 November, 1995 

Application No. 915 of 1995. 
APPLICATION FOR VARIATION OF AWARD TITLED 
"CLEANERS AND CARETAKERS (GOVERNMENT) 

AWARD No. 32 of 1975". 
NOTICE is given that an apphcation has been made to the 
Commission by the Fremantle Port Authority under the In- 
dustrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation which 
relate to area of operation or scope are published hereunder. 

Schedule B—Respondents: Delete from the schedule the 
following: 

The General Manager 
Fremantle Port Authority 
Cliff Street 
FREMANTLE WA 6160 

A copy of the proposed variation may be inspected at my 
office at National Mutual Centre, 111 St Georges Terrace, 
Perth. 

J. CARRIGG, 
Registrar. 

7 November, 1995 

Application No. 914 of 1995. 
APPLICATION FOR VARIATION OF AWARD TITLED 

"ENGINE DRIVERS (GOVERNMENT) AWARD 
No. A5 of 1983". 

NOTICE is given that an application has been made to the 
Commission by the Fremantle Port Authority under the In- 
dustrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed variation which 
relate to area of operation or scope are published hereunder. 

Schedule B—^Respondents: Delete from the schedule the 
following: 

Fremantle Port Authority 
A copy of the proposed variation may be inspected at my 

office at National Mutual Centre, 111 St Georges Terrace, 
Perth. 

J. CARRIGG, 
Registrar. 

7 November, 1995 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated. 
and 

Workcover. 
(No. PSACR 16 of 1995) 

COMMISSIONER C.B. PARKS. 
6 November 1995. 

Order. 
WHEREAS a dispute between the parties could not be resolved 
in a conference held pursuant to s44 of the Industrial Relations 
Act, 1979 and therefore such dispute was, on 17 May 1995 
referred for hearing and determination; and 

WHEREAS on 17 May 1995 a hearing of the matters in 
dispute was listed for 11 July 1995; and 

WHEREAS the aforementioned hearing was adjourned at 
the request of the applicant and upon advice to the Commission 
that the dispute was likely to be settled between the parties; 

AND WHEREAS on 26 October 1995 the Commission 
received a letter from the applicant union, dated 25 October 
1995, in which it is requested that the application be 
withdrawn; 

NOW THEREFORE the Commission, pursuant to the 
powers conferred upon it under the Industrial Relations Act, 
1979 hereby order— 

THAT this application be and is hereby withdrawn by 
leave of the Commission. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Centre for Pathology and Medical 

Research 

and 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers). 

No. PSA AG 2 of 1995. 

PUBLIC SERVICE ARBITRATOR 
COMMISSIONER R.N. GEORGE. 

1 November 1995. 
Reasons for Decision. 

THE COMMISSIONER: On 25 September 1995 the Com- 
mission convened for the purpose of considering a Notice of 
Application for the registration of an industrial agreement 
pursuant to S.41 of the Industrial Relations Act 1979, as 
amended (hereinafter referred to as the Act). At the outset of 
proceedings the Civil Service Association of WA (Inc) (here- 
inafter referred to as the CSA) sought leave to intervene on 
grounds which are set out in Schedule A to its Notice of Ap- 
plication, as filed in the Commission on 20 September, 1995, 
in the following terms. 

" 1. The CSA currently has constitutional and award cov- 
erage of persons employed in the Western Austral- 
ian Centre for Pathology and Medical 
Research—The Minister for Health and/or The Com- 
missioner of Health, and/or The Board of Manage- 
ment of Sir Charles Gairdner Hospital and/or The 
Board of Management of any other public hospital 
engaged in the employment and/or management of 
the Western Australian Centre for Pathology and 
Medical Research and/or the University of Western 
Australia and/or The Board of Management of any 
agency established pursuant to the Hospitals and 
Health Services Act 1927 and/or any other person, 
enterprise or corporation (statutory or private) be- 
ing the employer of employees in die Western Aus- 
tralian Centre for Pathology and Medical Research. 

2. The CSA has on behalf of the (sic) its members a 
real and demonstrable interest in the HSOA's appli- 
cation. 

3. The Western Australian Centre for Pathology and 
Medical Research ("PathCentre") is an extension 
and/or successor of the combined laboratories in 
which the CSA currently has in excess of 400 per- 
sons eligible for membership. 

4. The HSOA has no constitutional right of represen- 
tation over such persons. 

5. The terms and conditions of employment of such 
persons will be directly affected by die registration 
of the agreement." 

Having heard argument on the matter, intervention by the 
CSA was permitted pursuant to S.27( l)(k) of the Act, but only 
in respect of the question of whether the Hospital Salaried 
Officers Association of Western Australia (Union of Work- 
ers) (hereinafter referred to as the HSOA) has constitutional 
right of representation over persons who would be employed 
in the classifications covered by the proposed industrial agree- 
ment. 

S.41 of the Act, insofar as it is relevant to present consid- 
erations, and S.41A provide as follows. 

S.41 
"(1) An agreement with respect to any industrial matter 

or for the prevention or resolution under this Act of 
disputes, disagreements, or questions relating thereto 
may be made between an organisation or associa- 
tion of employees and any employer or organisation 
or association of employers. 

(2) Subject to subsection (3) and section 41 A, where 
the parties to an agreement referred to in subsection 
(1) apply to the Commission for registration of the 

agreement as an industrial agreement the Commis- 
sion shall register the agreement as an industrial 
agreement 

(3) Before registering an industrial agreement the Com- 
mission may require the parties thereto to effect such 
variation as the Commission considers amended by 
necessary or desirable for the 
*» 

S.41A 
"(1) The Commission shall not under section 41 register 

an agreement as an industrial agreement if— 
(a) the agreement applies to more than a single 

enterprise; and 
(b) any term of the agreement is contrary to this 

Act or any General Order made under section 
51, or any principles formulated in the course 
of proceedings in which a General Order is 
made under section 51. 

(2) For the purposes of subsection (l)(a) an agreement 
applies to more than a single enterprise if it applies 
to— 

(a) more than one business, project or undertak- 
ing; or 

(b) the activities carried on by more than one pub- 
lic authority." 

By virtue of S.41 (2) of the Act, the Commission is obliged 
to register an agreement properly before it, subject only to 
S.41 (3) and S.41 A. In light of those provisions the circum- 
stances under which a person or body could establish suffi- 
cient interest in proceedings for the purposes of S.27(l)(k) of 
the Act would be rare. 

In this matter the Commission concluded that sufficient in- 
terest had been established by the CSA in that it sought to 
raise questions about the standing of the HSOA under the Act 
to be a party to the application which, it was asserted, would 
potentially apply to some 400 persons claimed to be currently 
eligible for membership of the CSA. Intervention was lim- 
ited, however, to the question of standing. 

Having been granted intervention, Mr Nisbet for the CSA 
drew attention to proceedings currently before the Full Bench 
of the Commission pursuant to S.72A of the Act in which, as 
I understand it, applications by both the CSA and the HSOA 
for exclusive coverage of designated employees in the public 
health sector are part heard. In Mr Nisbet's submission it would 
be inappropriate for the Commission as presently constituted 
to deal with the matter now before it until the outcome of the 
S.72A proceedings are known. It was further submitted that 
these proceedings ought be adjourned and that the Commis- 
sion should exercise its discretion pursuant to S.80E(6)(b) of 
the Act to seek the consent of the President to refer the matter 
to the Full Bench for hearing in conjunction with the S.72A 
applications. 

The consequences of continuing this hearing, in Mr Nisbet's 
submission, would firstly be that if the CSA intervention was 
unsuccessful and the agreement was to be registered pursuant 
to S.41 of the Act, potential employees of The Western Aus- 
tralian Centre for Pathology and Medical Research (hereinaf- 
ter referred to as PathCentre) would be faced with the dilemma 
of whether to accept employment with that organisation un- 
der the terms and conditions of the industrial agreement or to 
subject themselves to the option of redeployment or redun- 
dancy without knowing whether circumstances might change 
with the outcome of the S.72A proceedings. Secondly, it was 
said that if the CSA was successful in its S.72A application 
any agreement registered as a consequence of these proceed- 
ings would cease to have any affect. 

Ms Smith for PathCentre and Mr Drake-Brockman for the 
HSOA (the parties to the application for registration of the 
agreement pursuant to S.41 of the Act) opposed the course 
proposed by Mr Nisbet on the basis that there could be no 
expectation that the S.72A matters would be resolved in the 
short term and to not proceed would frustrate the PathCentre 
in its planning to appoint staff to the new organisation with- 
out having to resort to reliance on transition^ arrangements. 
Further it was said that the course proposed would be 



inconsistent with the scheme of S.41 of the Act which obliges 
the Commission to register an agreement properly before it. 

Having considered all of the submissions, the Commission 
found in favour of the argument on behalf of the parties to the 
S.41 application and refused to exercise the discretion avail- 
able to it under S.80E(6)(b) of the Act. 

I turn now to consider the question of the standing of the 
HSOA under the Act to be a party to the application now be- 
fore the Commission. 

It is common ground that if standing for the purposes of the 
Act is established by the HSOA, standing would apply in re- 
spect of all classifications referred to in the proposed agree- 
ment. The answer to that question requires the interpretation 
of Rule 3. Constitution, of the registered rules of the HSOA 
which, insofar as it is relevant to these proceedings, reads as 
follows. 

"3.—CONSTITUTION 
(1) The Union shall consist of workers engaged in Pro- 

fessional, Administrative, Technical, Supervisory or 
Clerical capacities including workers employed in 
any classification of work which at the 1st day of 
July, 1982, was covered by an Award or a deemed 
consent Award to which the union was a party, em- 
ployed by— 

(a) Any public or private hospital other than any 
hospital or institution established under the 
Mental Health Act, 1962. 

Provided that those persons who are em- 
ployed as Shift Engineers at Royal Perth Hos- 
pital shall not be eligible for membership of 
the Union. 

(b) The Hospital Laundry and Linen Service. 
Provided that any classification of work 

covered by an Award or Agreement to which 
the Metropolitan Laundry Employees' Indus- 
trial Union of Workers or the Western Aus- 
tralian Clothing and Allied Trades' Industrial 
Union of Workers is a party as at the 24th of 
October, 1975, shall be excluded and any 
worker performing the duties of such classifi- 
cation of work shall not be eligible for mem- 
bership of the Union. 

(c) The Western Australian School of Nursing or 
any service ancillary to the practice of medi- 
cine including institutions or facilities solely 
or substantially engaged in providing Medi- 
cal Laboratory services. Radiological services, 
Physiotherapy services. Occupational Therapy 
services. Speech Therapy services or Social 
Work services. 

Provided that any person who is employed 
as an officer or temporary employee under and 
within the meaning of the Public Service Act, 
1904, or who is determined by the Western 
Australian Industrial Commission to be a 
"government officer" shall not be eligible for 
membership of the Union. 

Provided further that any person employed 
in Doctors' surgeries or any wholesale or re- 
tail distributing or manufacturing organisation 
shall not be eligible for membership of the 
Union. 

Provided also that any person who is em- 
ployed by the St. John Ambulance Associa- 
tion for the purpose of operating first aid and/ 
or ambulance services shall not be eligible for 
membership of the Union." 

It was submitted to the Commission that in any interpreta- 
tion of the eligibility rules of unions such rules should be con- 
strued liberally but it does not follow that the provisos to such 
rules should also be construed liberally. In this regard Ms Smith 
referred to the High Court of Australia in Re Grimshaw; Ex 
parte Australian Telephone and Phonogram Officers' Asso- 
ciation (1986) 60 ALJR 588 where in the joint judgement of 
the Court it was said. 

"The general rule of construction is that eligibility provi- 
sions should be construed liberally rather than narrowly 
or technically: Reg. v. Cohen; Ex parte Motor Accidents 
Insurance Board (1979) 141 C.L.R. 577 at 581,587. But 
it does not follow, as the prosecutor submits, that a pro- 
viso should also be construed liberally. In the present case 
we should construe the proviso objectively, recognising 
that it constituted the settlement of a conflict between the 
APTU and the prosecutor in which the prosecutor was 
concerned to ensure that the alteration of the APTU's 
eligibility clause would not enable it to enrol present or 
future members of the prosecutor." 
[Supra at 592/3] 

The High Court of Australia in Re Grimshaw (supra) is also 
said to be authority for the proposition that in interpreting an 
eligibility clause and the provisos to such clauses, one must 
have regard to the history of the meaning of the provision to 
be interpreted at the time at which the eligibility rule was cre- 
ated. 

It was further submitted by Mr Nisbet that the consistent 
approach of the High Court of Australia to the interpretation 
of instruments of the sort now under consideration is that the 
instrument is to he interpreted as always speaking and in ac- 
cordance with the ordinary and current meaning of the words 
contained therein. 

Briefly summarised, the arguments on behalf of the parties 
and the intervenor are as follows. 

Ms Smith for PathCentre. 
It was submitted by Ms Smith that history shows that 

it was always intended that the HSOA would have con- 
stitutional coverage of persons employed under the Hos- 
pitals Act, 1927 and that such persons have been and still 
are Government officers as defined under the Act. In in- 
terpreting the rules of the HSOA this histoiy ought be 
taken into account. 

The relevant rule of the registered rules of the HSOA 
to be considered in relation to PathCentre is Rule 3(1 )(c) 
and the first proviso to that rule. An examination of that 
rule leads to the conclusion, it was argued, that the first 
part of the proviso would not apply as the persons em- 
ployed by PathCentre are not officers or temporary em- 
ployees within the meaning of the Public Service Act, 
1904, or its successors, and that the second part has no 
effect because the provisions under the Act which em- 
powered the Commission to declare persons to be Gov- 
ernment officers have been repealed and no other specific 
declaratory power exists. It was also argued that the defi- 
nition of Government officer under the Act cannot be 
relied upon for the purposes of the second part of the 
first proviso without there being a change to the wording 
of the HSOA rules. 

Mr Drake-Brockman for the HSOA. 
Mr Drake-Brockman generally supported the submis- 

sions of Ms Smith. He took the view, however, that a 
declaration in relation to Government officers made by 
the Commission in Court Session pursuant to S.11A(6) 
of the Public Service Arbitration Act 1912-1966, is a 
determination of the sort referred to in the second part of 
the first proviso to Rule 3(1 )(c) and provides a relevant 
point of reference in the interpretation of that rule. It was 
argued by Mr Drake-Brockman that to the extent the pro- 
viso to Rule 3(1 )(c) is capable of still speaking, it can 
only speak in respect of that declaration. 

In regards to PathCentre it is submitted that because 
the provisions of the Public Service Arbitration Act 1912- 
1966 empowering the Commission to declare persons to 
be Government officers were repealed in 1985 and 
PathCentre was not created as a legal entity until 10 
April,1995, none of its employees could be persons who 
have been determined by the Commission to be Govern- 
ment officers and would not therefore be excluded from 
eligibility for membership of the HSOA by virtue of the 
second part of the first proviso to Rule 3(1 )(c). 

Mr Nisbet for the CSA. 
Mr Nisbet submitted that the registration of organisa- 

tions of employees under the Industrial Relations Act 
1979 and its predecessors in this State and under similar 
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legislation in the Commonwealth, must be understood in 
the context of the enactments when they were first made. 
That is, to resolve competing claims for membership aris- 
ing out of overlapping coverage. The Constitution Rule 
is the fulcrum around which the resolution of all such 
questions turn and it must therefore be interpreted as if 
the whole of the instrument is always speaking. 

It is also submitted that it is necessary to read amend- 
ments to the HSOA rules which expand its constitutional 
coverage in the context of what was said by the Commis- 
sion on the registration of the HSOA as an industrial un- 
ion. (See 34 WAIG 542) When this is done a clear 
intention to protect the constitutional rights of the CSA 
is said to be revealed. 

When the CSA was registered as an industrial union 
in 1967, there was excluded from eligibility for member- 
ship of that association persons eligible for membership 
of the HSOA. The protection afforded to the HSOA by 
that exclusion is said by Mr Nisbet to be limited to its 
constitution as it existed at the date of registration of the 
CSA. Further it was argued that amendments to the HSOA 
Rules approved by the Commission in Court Session on 
1 September, 1976 (56 WAIG 1596) omitted, by slip, an 
intended limitation on the coverage by the HSOA of 
employees employed in services ancillary to the practice 
of medicine to "non-government medico ancillary serv- 
ices ..." (See 55 WAIG 1635 at 1636) Irrespective of the 
"slip", it was submitted, nothing derogates from the in- 
tention of the Commission in Court Session when it said 
"we are also of the opinion that the Constitution Rule of 
the association (HSOA) should expressly exclude per- 
sons who are government officers. Such an express ex- 
clusion, though not being strictly necessary, would in our 
opinion serve as a useful reminder to the Applicant and 
to the Civil Service Association of the limits of the Ap- 
plicant's constitutional coverage in areas in which those 
two bodies may each have an interest". (Supra at 1636) 

Mr Nisbet observed that while PathCentre is an or- 
ganisation of the type described in Rule 3(1 )(c), the con- 
stitutional rights of the HSOA in respect of persons 
employed by PathCentre must be interpreted by refer- 
ence to the provisos to that rule. In this context it was 
submitted that it would be an absurdity to regard the sec- 
ond part of the first proviso to Rule 3(l)(c) as no longer 
speaking. If the words "or who is determined by the West- 
em Australian Industrial Commission tobea government 
officer" contained in that proviso are given their plain 
and ordinary meaning, it is open by virtue of S.14(2) of 
the Act for the Commission constituted as the Public 
Service Arbitrator to determine who is a Government 
officer. In so doing the Commission should have regard 
for the statutory definition of Government officer under 
the Act which, it is argued, has taken over from the re- 
pealed sections of the Act which prior to 1 March, 1985 
provided specific power for the Commission to declare 
persons to be Government officers. 

Both the history and an objective reading of the first 
proviso to Rule 3(1 )(c) according to the natural and ordi- 
nary meaning of the words found therein are said to sup- 
port a finding that the HSOA has no constitutional 
coverage of employees of PathCentre. 

As to the first part of thie first proviso it was argued 
that there are two potential and not necessarily conflict- 
ing interpretations possible. This argument was devel- 
oped in general terms only by reference to what was said 
to be an expanding of the meaning of "public servant" 
and to provisions in the Public Service Act (at least since 
1978) and currently in the'Public Sector Management 
Act, which require those Acts to be read in conjunction 
with the Industrial Relations Act. This is said to have 
brought into the Public Service Act and its successor the 
notion and definition of "Government officer" as defined 
under the Industrial Relations Act. 

While the above summaries are not exhaustive, all of the 
submissions have been taken into account in what follows. 

The starting point for consideration of the respective argu- 
ments is the registration of the HSOA as an industrial union. 

The HSOA (then known as the Hospital Salaried Officers 
Union) was first registered as an industrial union in 1955 fol- 
lowing an appeal from a decision of the Registrar which al- 
lowed registration in the face of a number of objections, 
including one from the CSA. (See 34 WAIG 542 and 55 WAIG 
94) In over-ruling the objection of the CSA at first instance 
the Registrar made the following observation. 

"Because the salaries and working conditions of the 
members of the applicant society are integrated with those 
of the civil service generally, I would have no hesitation, 
except for constitutional difficulties, in saying that this 
new body should not be registered and that its members 
should join the Civil Service Association. However, I find 
as a fact that constitutionally the Civil Service Associa- 
tion cannot cover these workers and, for this reason, I am 
reluctantly forced to over-rule the objection by the Asso- 
ciation." 
[Supra at 542] 

In support of his comments the Registrar noted that the 
employees sought to be covered were at one time entitled to 
be and were in fact members of the CSA but that due to a 
change in employer the CSA had lost its rights to constitu- 
tional coverage. 

In 1966 the Rules of the HSOA were amended so as to em- 
brace salaried officers employed in any public or private hos- 
pital or in any non-government medico ancillary service. 

In 1967 the CSA sought registration pursuant to S. 11A of 
the Industrial Arbitration Act 1912-1966. The circumstances 
under which that occurred are set out in the reasons for deci- 
sion of the Commission in Court Session issued on 10 March, 
1967 in the following terms. 

"On the 9th January, 1967, the Public Service Arbi- 
tration Act, 1966, came into operation and the Public 
Service Arbitrator appointed thereunder was given juris- 
diction, inter alia, to determine, on the application of the 
Civil Service Association of Western Australia Incorpo- 
rated, the salaries and certain conditions of employment 
of Government officers. On the same date the Industrial 
Arbitration Act Amendment Act (No. 2), 1966, also came 
into operation and repealed Part X of the Industrial Arbi- 
tration Act. That part prescribed the means by which 
matters relating and incidental to the employment of 
Government officers had previously been determined. By 
subsection (2) of section 11A of the Amending Act, and 
subject to its provisions, the Commission in Court Ses- 
sion is required to direct the Registrar of Industrial Un- 
ions to register the Civil Service Association as an 
industrial union, even though the Association had not 
complied with the requisitions of the Act relating to reg- 
istration of a society as an industrial union. 

On the 25th January, 1967, the Commission in Court 
Session caused a notice to be published in the Western 
Australian Industrial Gazette and in "The West Austral- 
ian" newspaper in the following terms— 

The Commission in Court Session pursuant to the 
provisions of section 11A of the above Act HEREBY 
GIVES NOTICE of its intention to direct the Regis- 
trar to register the Civil Service Association of West- 
em Australia Incorporated as an industrial union. 

Notice is also given that the Commission fixes 
Friday the 3rd March, 1967, at 10.30 a.m. at Vapech 
House, 638 Murray Street, Perth as the date and place 
of hearing of any objections of which notice is given 
under the said section. 

Notices of objection shall be lodged with the Reg- 
istrar and served on the Association at least seven 
days prior to the date of hearing. 

A copy of the proposed Rules of the Association 
may be inspected at the office of the Industrial Reg- 
istrar. 

Under Part X of the Act the Association was previ- 
ously required to file its rules with the Commission and 
it was those rules which were referred to in the afore- 
mentioned notice as being available for inspection." 
[47 WAIG 314] 
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Under Part X of the repealed Act the CSA functioned and 
enjoyed all the rights and privileges of an industrial union 
even though not registered as such. In that respect the Com- 
mission in Court Session noted that— 

"Notwithstanding what was contained in its member- 
ship rule the Association, however, only operated within 
the confines of Part X in respect of Government officers. 
Therein and generally, those officers were defined as per- 
sons employed in the service of the State but, with other 
exclusions, the term did not include any person who was 
a member or was eligible to become a member of an in- 
dustrial union registered when the Industrial Arbitration 
Act, Amendment Act 1961, came into operation. Under 
section 11A the term "Government officer" is not so lim- 
ited in that subsection (1) of that section reads— 

"Government officer" includes— 
(a) every person employed as an officer or tem- 

porary employee under and within the mean- 
ing of the Public Service Act, 1904; 

(b) every person employed on the salaried staff 
of— 

(i) the Commissioner of Main Roads ap- 
pointed under the Main Roads Act, 
1930; 

(ii) the Forests Department under the For- 
ests Act, 1918; 

(iii) the Commissioner of Transport consti- 
tuted under the State Transport Co-or- 
dination Act, 1933; 

(iv) the Metropolitan Market Trust under the 
Metropolitan Market Act, 1926; 

(v) any public hospital that is managed and 
controlled by a Minister of the Crown 
under and for the purposes of the Hos- 
pitals Act, 1927; or 

(vi) any port authority, harbour trust or har- 
bour board; and 

(c) every person who is employed in any Gov- 
ernment department. State Trading Concern, 
State instrumentality or State agency named 
in an order of the Commission in Court Ses- 
sion made pursuant to subsection (6) of this 
section, and who is declared by that order to 
be a Government officer, 
and who is or is eligible to become a member 
of the Association." 

[Supra at 316](my emphasis) 
S. 11 A(2) of the Industrial Arbitration Act 1912-1966 obliged 

the Commission in Court Session, subject to the provisions of 
that section, to direct the Registrar to register the CSA as an 
industrial union under the Act. S.l 1 A(6) further provided, in 
mandatory terms, that in consequence of its obligation under 
S.11A(2) the Commission in Court Session was to make an 
order "declaring that such persons as are employed in any 
Government department, State Trading Concern, State instru- 
mentality or State agency named in that order, and as are therein 
described, are Government officers within the meaning of this 
section." The requirement under S.11A(6) was a once only 
matter and by virtue of S.l 1 A(7) any amendment to the order 
could only be made by further order of the Commission in 
Court Session (or by later legislative amendment, the Full 
Bench) on application by the CSA or by any employer or in- 
dustrial union. 

Having dealt with a number of objections and other matters 
relating to the Rules as filed for registration, the Commission 
in Court Session directed that the Registrar register the CSA 
as an industrial union subject to the CSA amending its Rules 
in a form specified. On that same day it issued the order and 
declaration required pursuant to S.11A(6) of the Act in the 
following terms. 

"The Commission in Court Session doth hereby order 
and declare— 

That pursuant to the provisions of subsection (6) of 
section 11A of the Industrial Arbitration Act, 1912- 
1966, every person who is or is eligible to become a 
member of the Civil Service Association of Western 

Australia (Incorporated) and who is employed on an 
annual salary or in a position similar to that occu- 
pied by a person on an annual salary or who is oth- 
erwise employed in a position similar to that occupied 
by an officer or temporary employee under and within 
the meaning of the Public Service Act, 1904-1966 
in any Government Department, State Trading Con- 
cern, State Instrumentality or State Agency named 
in Schedule A of this Order, is a Government Of- 
ficer within the meaning of section 11A of the said 
Act, unless he is employed by an employer bound 
by an award made and in force or an industrial agree- 
ment registered and in force under the Industrial 
Arbitration Act 1912-1966, to which an industrial 
union of workers other than the Civil Service Asso- 
ciation of Western Australia Incorporated is a party, 
in the callings which, on the 17th March, 1967, were 
mentioned in any such award or agreement. 
Dated at Perth this 17th day of March, 1867. 
By the Commission in Court Session, 
[L.S.] (Sgd) S.F. SCHNAARS, 

Commissioner. 
Schedule A. 

Department of Agriculture. 
Audit Department. 
Chief Secretary's Department. 
Child Welfare Department. 
Crown Law Department. 
Education Department. 
Electoral Department. 
Department of Fisheries and Fauna. 
Forests Department. 
Department of Industrial Development. 
Department of Labour. 
Department of Lands and Surveys. 
Local Government Department. 
Medical Department. 
Mental Health Services. 
Metropolitan Water Supply, Sewerage and Drainage 

Board. 
Department of Mines. 
Department of Native Welfare. 
Police Department. 
Premier's Department. 
Public Health Department. 
Public Service Commissioner's Office. 
State Housing Commission. 
Public Works Department. 
State Government Insurance Office. 
Town Planning Department. 
Treasury Department. 
Workers' Compensation Board. 
Agriculture Protection Board. 
Midland Junction Abattoir Board. 
Swan River Conservation Board. 
Health Education Council of W. A. 
Library Board of Western Australia. 
The Milk Board of Western Australia. 
The Western Australian Art Gallery Board. 
The Western Australian Museum Board. 
The Western Australian Institute of Technology. 
The Western Australian Fire Brigades Board. 
The Totalisator Agency Board. 
The Council for the Advancement of the Junior 

Farmers' Movement. 
The Western Australian Meat Export Works. 
Perth Dental Hospital. 
Department of Transport. 
Main Roads Department. 
Metropolitan Markets Trust. 
Fremantle Port Authority. 
King's Park Board." 

[Supra at 318] 
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The intention of the Commission in Court Session at that 
time in its determination of the matters described above are 
encapsulated in the following passage of its reasons for deci- 
sion. 

" We have finally concluded that generally the 
direction to be given to the Registrar should be in terms 
which will enable the Association to continue to protect 
the interests of the officers for whom it has obtained in- 
dustrial coverage in the past. In the main, it is those gov- 
ernment officers, who are no longer covered by Part X of 
the Act, with whom we should now be concerned. Addi- 
tionally, where a worker comes within the present mem- 
bership rule of the Association and has no industrial 
coverage, whether or not he would have been covered 
previously by Part X of the Act, then in the absence of 
objections other than those mentioned, the rule should 
be wide enough to embrace that worker. 

This is not to be taken as an expression of opinion that 
other workers should never be eligible for membership 
of the Civil Service Association. That question, which is 
not to be influenced by this decision, is a matter for the 
future and is dependent upon the circumstances which at 
any particular time. 

We will therefore direct the Association to amend its 
rules by altering the membership rule put before us on 
the 3rd March, 1967, to restrict the membership of the 
Association to workers not covered by an award or in- 
dustrial agreement to which another union is a party." 
[Supra at 316] 

These events concerning the CSA are recorded in some de- 
tail because they are of relevance to later proceedings in which 
the HSOA sought and was granted an amendment to its own 
rules. 

In 1975 the HSOA sought a further amendment to Rule 3. 
Constitution, of its registered rules, to remedy a situation which 
had arisen from a decision of the Commission in Court Ses- 
sion given on 27 June 1975 in connection with an application 
by the Hospital Employees' Union, as it was then known, to 
amend its Constitution Rule. A number of objectors appeared 
in those proceedings, including the CSA. In referring to the 
CSA the Commission in Court Session noted that when the 
CSA was registered as an industrial union in 1967'there was 
excluded from eligibility for membership of that Association 
persons eligible for membership of the HSOA. It was further 
noted that the protection afforded to the HSOA by that exclu- 
sion was limited to its Constitution as it existed at the date of 
registration of the CSA and that the appearance of the CSA in 
the current proceedings was unnecessary. This point was fur- 
ther clarified by the Commission in Court Session in a direc- 
tion to the HSOA to redraft its application wherein it said. 

"The Association should then redraft its application 
so as to include under a new subrule 3 any bodies which 
are not public or private hospitals or non-government 
medico ancillary services which the Association seeks to 
cover. Having done that that Association is to discuss 
that proposed new subclause with each of the unions 
which appeared as objectors and when it has done so or 
made bona fide attempts to do so the application will 
upon request be relisted. In reframing its application the 
Association should bear in mind that a medico ancillary 
service is a service which is ancillary to the practice of 
medical science and does not include such things as laun- 
dries or ambulance services. We are also of the opinion 
that the word "salaried" should be omitted from the name 
of the Association and from the Constitution Rule and 
that the word "workers" should be submitted for the word 
"officers" in that rule, and the Association should give 
consideration to that opinion before the matter is again 
brought before the Commission. We are also of the opin- 
ion that the Constitution rule of the Association should 
expressly exclude persons who are Government Offic- 
ers. Such an express exclusion though not being strictly 
necessary, would in our opinion serve as a useful reminder 
to the applicant and to the Civil Service Association of 
the limits of the applicant's constitutional coverage in 
areas in which those two bodies may each have an inter- 
est." 
[Supra at 1636](my emphasis) 

The redrafted rules were further considered by the Com- 
mission in Court Session and on 1 September 1976 the Regis- 
trar was directed to register an amendment to Rule 3. 
Constitution of the registered rules of the HSOA in terms 
which, insofar as they are relevant to these proceedings, still 
apply. 

What is important in this sequence of events is that while 
the Commission in Court Session appeared to be speaking of 
Government officers in general terms when talking of their 
exclusion from the HSOA rules, the amended rules as regis- 
tered were specific in the first proviso to Rule 3(l)(c) in their 
reference to the exclusion of firstly officers and temporary 
employees under and within the meaning of the Public Serv- 
ice Act and secondly, persons determined by the Commission 
to be "government officers". The first part of the proviso ex- 
cluded those persons referred to in S.llA(l)(a) of the Indus- 
trial Arbitration Act 1912-1966. By its wording, the second 
proviso could only be taken to apply to those persons referred 
to in S.llA(l)(c). This left open the coverage of persons re- 
ferred to in S.llA(l)(b) including any persons employed on 
the salaried staff of "(v) any public hospital that is managed 
and controlled by a Minister of the Crown under and for the 
purposes of the Hospitals Act, 1927;". Relevantly, the HSOA 
was required to discuss the redraft of its rules as directed by 
the Commission in Court Session with each of the objecting 
unions before the application was relisted for further consid- 
eration. To now suggest that the reference to "government 
officers" in Rule 3(l)(c) refers to Government officers gener- 
ally within the meaning of that term under the Act would be 
against the scheme of what occurred in the amendment of the 
HSOA rules and the plain and ordinary meaning of the words 
contained in the second part of the first proviso to that rule. 

While attention was drawn by Mr Nisbet to an apparent dif- 
ference between the direction of the Commission in Court 
Session given in its decision dated 24 October, 1975 in rela- 
tion to "non-government medico ancillary services" and the 
redrafted rules the Registrar was directed to register on 1 Sep- 
tember 1976, in my view it must be accepted, given the proc- 
ess described above which required that the HSOA to discuss 
the redrafting of its rules with all objectors, that no "slip" oc- 
curred (as was suggested by Mr Nisbet). What was finally 
registered can only be read as what was intended by the Com- 
mission in Court Session and what was understood by all of 
those who appeared in the proceedings to be the case (ie that 
the HSOA rules were to cover both Government and non- 
Govemment medico ancillary services). There is no obvious 
absurdity or error identified that would require that other than 
the plain and ordinary meaning be attributed to the words "any 
ancillary service to the practice of etc" as they currently ap- 
pear in Rule 3(1 )(c). While this may result in overlapping 
coverage with the CSA, overlapping coverage occurs in a 
number of areas and how that is determined in terms of indus- 
trial coverage is a separate issue. 

It is against this background that Rule 3. Constitution is to 
be interpreted. 

Although there is no dispute between the parties as to the 
principles to be applied to the interpretation of union rules, a 
fundamental difference exists as to whether the second part of 
the first proviso to Rule 3(1 )(c), which excludes any person 
who is determined by the Western Australian Industrial Com- 
mission to be a Government officer from eligibility for mem- 
bership of the HSOA, has any application. Ms Smith for 
PathCentre argued that the provision no longer applies be- 
cause of legislative amendment. In particular it was argued 
that when Section 11A of the Industrial Arbitration Act 1912- 
1966 (the scheme of which was carried forward by Section 96 
of the Industrial Arbitration Act, 1979 in basically the same 
form by enactment No. 114 of 1979) was repealed by the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 
2), 1984, the second part of the first proviso to Rule 3(1 )(c) 
ceased to have any meaning or effect. This is so, it was ar- 
gued, because the provisions relating firstly to the power of 
the Commission in Court Session to declare persons to be 
Government officers within the meaning of the Act and sec- 
ondly to the power of the Full Bench to vary such declara- 
tions had been repealed and no other declaratory power existed 
to enable the Commission to make determinations of the sort 
referred to in the proviso in question. 
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Mr Nisbet argued that it was an absurd proposition to sug- 
gest that a provision contained in the rules of an organisation 
could be ignored and submitted that such provisions should 
always be regarded as speaking. In this context it was argued 
by Mr Nisbet that the second part of the first proviso to Rule 
3(1 )(c) continues to have effect, despite changes to the legis- 
lation, and should be interpreted by reference to the statutory 
definition of Government officer under S.80C(1) of the Act. 
In reply Ms Smith did not take issue with the proposition that 
an instrument is to be interpreted as always speaking provided, 
however, that the instrument is capable of always speaking. In 
her submission the second part of the first proviso Rule 3(1 )(c) 
as it currently stands is ultra vires the Act and cannot be re- 
garded as speaking because there is no provision which em- 
powers the Commission to make a determination of the sort 
referred to. 

Mr Drake-Brockman on the other hand took a different view 
and argued that to the extent that the proviso in question could 
be regarded as still speaking it could only be speaking in rela- 
tion to the declaration of the Commission in Court Session 
made at the time of the registration of the CS A as an industrial 
union pursuant to S.11A(6) of the Industrial Arbitration Act 
1912-1966, there having been no subsequent variation to that 
declaration. The definition of Government officer under 
S.80C(1) of the present Act, in Mr Drake-Brockman's sub- 
mission, is for the purpose of defining the jurisdiction of the 
Public Service Arbitrator and has nothing to do with the ref- 
erence in the proviso to Rule 3(1 )(c) to the determination by 
the Commission of who is to be a "government officer" as 
asserted by Mr Nisbet. 

In my view the correct approach is that argued by Mr Drake- 
Brockman. To accept the argument of Ms Smith would re- 
quire the Commission, as pointed out by Mr Nisbet, to ignore 
a provision of the registered rules of the HSOA. In my view 
the second part of the first proviso to Rule 3(1 )(c) as it cur- 
rently exists is not ultra vires the Act. While Ms Smith is cor- 
rect in her submission that under the amended legislation the 
Commission has no declaratory power that would now enable 
it to declare persons to be Government officers, such a decla- 
ration already exists by virtue of Order No. 267 of 1967 (Supra 
at 318) made pursuant to section 11A of the now repealed 
Industrial Arbitration Act 1912-1966. In my view Order No. 
267 of 1967 remains a relevant consideration in the interpre- 
tation of the rules of the HSOA. 

To adopt the logic of Mr Nisbet's argument that the second 
part of the first proviso to Rule 3(1 )(c) is to be applied to the 
statutory definition of "Government officer" under the Act as 
if it had taken over from the now repealed declaratory powers 
would place a wrong construction on the words of that pro- 
viso and produce a result inconsistent with the history of the 
registration of the HSOA as an industrial union and more par- 
ticularly, the subsequent amendments to its rules which ex- 
panded its constitutional coverage. It would also mean, as 
pointed out by both Ms Smith and Mr Drake-Brockman, that 
the HSOA would have no constitutional coverage over any 
person who was a Government officer within the meaning of 
that term under the Act and an examination of its rules, in- 
cluding the amendments to those rules, would indicate that 
had never been the intention or the fact. 

Giving the words of HSOA Rule 3(1 )(c) their plain and or- 
dinary meaning and applying the other principles to be adopted 
in construing the rules of registered organisations, in my view 
leads to the following conclusion. 

PathCentre is an agency established pursuant to S.7B of the 
Hospitals and Health Services Act 1927 for the purposes of— 

(a) providing pathology services to meet the require- 
ments of the Department, public hospitals, private 
hospitals, public patients, private patients, medical 
practitioners and any other person or body; 

(b) providing clinical teaching or research facilities or 
both for pathology services; 

(c) acting as reference centre and centre of excellence 
for pathology services; 

(d) providing public health services and advice to the 
Department, any other departments of the State or 
Commonwealth, or agency of the State or Common- 
wealth, any local authority and any other person or 
body; 

(e) providing forensic science services to the public and 
private sectors; and 

(f) undertaking commercial exploitation of any research 
undertaken by, or of any intellectual property rights 
belonging to, PathCentre for any purpose relating to 
the carrying on of the agency. 

As such it is an organisation of the sort which fits the de- 
scription in Rule 3(1 )(c) of a "service ancillary to the practice 
of medicine including institutions or facilities solely or sub- 
stantially engaged in providing Medical Laboratory services, 
Radiological services. Physiotherapy services. Occupational 
Therapy services, Speech Therapy services or Social Work 
services." This would not seem to be in dispute. The HSOA 
therefore has constitutional coverage over the categories of 
persons identified in Rule 3(1) subject only to the provisos to 
that Rule. In respect of the first part of the first proviso to that 
rule it is clear that the persons employed or to be employed by 
PathCentre are not officers or temporary employees "under 
and within the meaning of the Public Service Act 1904. That 
proviso does not therefore render employees of PathCentre 
inelligible for membership of the HSOA. Mr Nisbet made ref- 
erence in his submissions to the fact that at least from 1978 by 
virtue of S.3 of the Public Service Act 1978 and currently by 
S.5 of the Public Sector Management Act, those Acts are to 
be read in conjunction with the Industrial Relations Act. In 
this context it was submitted that "The Public Service Acts 
have brought in, either by reference to the Public Service Ar- 
bitration Act or subsequently by direct reference to the Indus- 
trial Relations Act, the definition of government officer in the 
Industrial Relations Act." (Transcript p.71). The point was 
not developed to any extent but if it was to suggest that Gov- 
ernment officers as defined under the Act are, as a consequence, 
officers within the meaning of the "Public Service Act" for 
the purposes of the first part of the first proviso to Rule 3(1 )(c). 
I am unable to find anything in the argument that would lead 
to that conclusion. 

The second part of the first proviso to Rule 3(1 )(c) refers 
not to Government officers generally identified by reference 
to any statutory definition, but to any person "determined by 
the Western Australian Industrial Commission to be a 'gov- 
ernment officer'". Such a determination exists in the form of 
Order No. 262 of 1967 (Supra) which continues in force and 
must as a consequence be a relevant consideration. The decla- 
ration in Order No. 262 of 1967 identifies as Government 
officers— 

"...every person who is or is eligible to become a mem- 
ber of the Civil Service Association of Western Australia 
(Incorporated) and who is employed on an annual salary 
or in a position similar to that occupied by a person on an 
annual salary or who is otherwise employed in a position 
similar to that occupied by an officer or temporary em- 
ployee under and within the meaning of the Public Serv- 
ice Act, 1904-1966 in any Government Department, State 
Trading Concern, State Instrumentality or State Agency 
named in Schedule A of this Order,...unless he is em- 
ployed by an employer bound by an award made and in 
force or an industrial agreement registered and in force 
under the Industrial Arbitration Act 1912-1966, to which 
an industrial union of workers other than the Civil Serv- 
ice Association of Western Australia Incorporated is a 
party, in the callings which, on the 17th March, 1967, 
were mentioned in any such award or agreement." 
[Supra at 318] 

No reference was made in these proceedings to any varia- 
tion to that declaration, including the Schedule A, and 
PathCentre is certainly not an organisation named in that 
Schedule. 

In the circumstances it would appear that there is nothing in 
the provisos to Rule 3(1 )(c) that would render a person in a 
category described in the Rule 3(1) and employed by 
PathCentre ineligible for membership of the HSOA. I there- 
fore find that the HSOA has the constitutional coverage nec- 
essary to its standing under the Act to be a party to the 
Agreement before the Commission for registration. Having 
so found the Commission is obliged by virtue of S.41 of the 
Act to register the Agreement subject only to S.41(3) and 
S.41 A. These proceedings will therefore be re-convened on a 
date to be set for that purpose. 
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Appearances: Ms J.H. Smith (of Counsel) and with her Ms 
T.L. Bowyer appeared for the Applicant. 

Mr A.L. Drake-Brockman (of Counsel) appeared for the 
Respondent. 

Mr P.M. Nisbet QC, and with him Mr A.M. Niardone (of 
Counsel) appeared as intervenor for the Civil Service Asso- 
ciation of Western Australia Inc. 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be and is hereby dismissed. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr J Anthonisz 

and 
Judith Molyneux: Design, Building and Furnishing Co 

(Aust) Pty Ltd. 
No. 1307 of 1994. 

COMMISSIONER P E SCOTT. 
30 October 1995. 

Order. 
WHEREAS on 28 December 1994 the Applicant filed this 
application claiming that he had been unfairly dismissed and 
sought benefits under his contract of employment; and 

WHEREAS the Commission unsuccessfully attempted to 
conciliate between the parties on two occasions; and 

WHEREAS the Applicant advised the Commission that he 
had made a claim in the same terms to the Industrial Relations 
Court of Australia; and 

WHEREAS this application was adjourned; and 
WHEREAS on 1 September 1995 the Commissioner's As- 

sociate wrote to the Applicant seeking advice regarding his 
intention in respect of this application and advising him that 
if nothing was heard from him within 14 days, it would be 
presumed that lib no longer wished to proceed with the appli- 
cation; and 

WHEREAS on 15 September 1995 the Applicant contacted 
the Commissioner's Associate seeking to keep the file open, 
and further on 17 October 1995 asking for the matter to pro- 
ceed; and 

WHEREAS on 30 October 1995 the Commission convened 
a conference at which it was advised that the Applicant had 
proceeded with his claim in the same terms to the Industrial 
Relations Court of Australia and had appealed against the 
decision in that matter; and 

WHEREAS the Commission brought to the parties* atten- 
tion its powers to dismiss the application pursuant to section 
27(1 )(a) and sought from the Applicant reasons why the mat- 
ter in this Commission should proceed in the public interest 
in the circumstances of him already having pursued the same 
matter before the Industrial Relations Court of Australia; and 

WHEREAS the Applicant asserted that in the proceedings 
before the Industrial Relations Court of Australia the Respond- 
ent brought evidence to support its position whereas he had 
not brought evidence to support his position and would now 
wish to do so, and further that he had not been allowed suffi- 
cient time to present his case in the Industrial Relations Court 
of Australia; and 

WHEREAS the Commission advised the parties that it was 
not satisfied that these were good reasons to justify proceed- 
ing in this matter when the Applicant had already taken the 
opportunity presented to him in proceedings in another juris- 
diction; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr Dean Anthony 

and 
Warden Pty Limited. 

No. 880 of 1995. 
COMMISSIONER P E SCOTT. 

28 September 1995. 
Order. 

WHEREAS this is an application for a claim of unfair dis- 
missal and unpaid contractual benefits pursuant to s29(b) of 
the Industrial Relations Act, 1979, and; 

WHEREAS a conference was held on Thursday, the 7th day 
of September 1995, and; 

WHEREAS a Notice of Discontinuance was filed with the 
Commission on the 22nd day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be, and is withdrawn by leave. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neil George Benck. 

and 
Hamersley Iron Pty Limited. 

(No. 73 of 1995) 
COMMISSIONER R.H. GIFFORD. 

30 October 1995. 
Reasons for Decision. 

THE COMMISSIONER: This application, filed by Neil 
George Benck, under s.29(l)(b)(i) of the Industrial Relations 
Act, 1979 ("the Act") alleges that his dismissal from the 
respondent company on 1 December 1994, was effected in a 
harsh, oppressive or unfair manner. He seeks reinstatement to 
his former position, namely that of a Mine Production 
employee, at the company's Tom Price operations, together 
with payment of wages for the period from the dismissal to 
the date of reinstatement. 

He was party to a Workplace Agreement with the company, 
which was registered on 20 December 1993. The details of 
the Agreement were not canvassed in these proceedings, having 
regard to s.26A of the Act. The fact that these proceedings 
were pursued under s.29(l)(b)(i) of the Act, was not in issue 
in the proceedings. The Commission accordingly considered 
there was no bar to it being dealt with in the manner sought. 

The dismissal, which was on account of misconduct by Mr 
Benck, was effected by the Manager Mine Production—Tom 
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Price Operations, Mr David Sandy, on 1 December 1994, 
following an investigation by him, for the reason that Mr 
Benck, as the operator of dump truck458, during the afternoon 
shift of 17 November 1994, smoked cannabis in the cabin of 
the truck and that he brought the cannabis onto the mine site. 
Mr Sandy's investigation actually followed an earlier 
investigation by the Mining Superintendent—Tom Price 
Operations, Mr Mike Russell, who had recommended that Mr 
Benck be dismissed. 

At the meeting convened by Mr Sandy on 1 December 1994, 
to enable him to advise of this decision to Mr Benck, the 
reasons for reaching that conclusion were outlined. An actual 
transcript of those proceedings was produced and has been 
agreed by all participants as constituting an accurate record of 
this and previous meetings held concerning the investigation 
of the matter (Exhibit Cl). That record confirms that Mr Sandy, 
in reaching his conclusion relied upon facts determined by 
him, at two levels. He found the "concrete facts" to be that: 

• A strong smell of cannabis smoke was discovered in 
the cab of the truck at the start of night shift (follow- 
ing a hand-over period of about 4 minutes); with Mr 
Benck being the last operator of the truck, having 
operated it for a continuous 2.5 hour shift. 

o Cannabis was found on the floor and seat of the cab 
of dump truck 458. 

8 Cannabis was found in Mr Bench's crib bag. 
The "judgemental/circumstantial evidence" was found to be: 

8 The smell of the smoke inside the cab was recent 
and fresh. 

8 The cannabis on the seat was freshly laid. 
8 The prospect of cannabis being smoked during an 

earlier period in the shift (when Mr Benck was in- 
volved in re-fuelling trucks, whilst dump truck 458 
was parked up) was discounted as a result of the fact 
that: 

(a) the smoke would not have smelt fresh; 
(b) the smoke would have been masked by Mr 

Bench's cigarette smoke (he being a heavy 
smoker); 

(c) the smoke would likely to have cleared, in any 
event, due to him having driven with the win- 
dow partly open; and 

(d) the cannabis on the seat and floor would have 
been disturbed. 

Dismissal was effected by the payment of one months' salary 
in lieu of notice. Reference was also made of the availability 
for Mr Benck to invoke the company's 'Fair Treatment 
Procedure' (Exhibit S3). 

Confirming advice of the decision to dismiss with salary in 
lieu of notice, was given by letter of 1 December 1994, 
delivered to Mr Benck. No express reference was actually made 
to misconduct as the basis of the termination. The letter also 
confirmed access to the company's'Fair Treatment Procedure'. 

This procedure, was in fact invoked by Mr Benck, who in 
accordance with its terms had appointed for the course of Mr 
Sandy's investigation and beyond, an advisor or representative, 
to assist with the presentation of his position. That person, 
being one of his own choosing, was one of his Supervisors, 
Mr John MacLaughlin. 

It led to two further investigations of the incident being 
carried out at two levels within the management hierarchy of 
Hamersley Iron Pty Limited. The next level beyond Mr Sandy, 
involved the company's General Manager—Tom Price 
Operations, Mr Loong Keat Tan, who reached the same 
conclusion as Mr Sandy, referring to the incident as constituting 
"very serious misconduct" (Exhibit S6). The ultimate level 
involved the Managing Director—Operations, Mr W.T. (Terry) 
Palmer, who also reached the same conclusion. He confirmed 
in his letter (Exhibit S7) that the incident constituted "very 
serious misconduct and a most serious safety breach". 

Each step in the procedure had the effect of actually 
suspending the operation of the previous step. As a 
consequence, the months' salary in lieu of notice did not have 
effect until the conclusion of the final procedural stage, before 
Mr Palmer. This was confirmed by his letter of 29 December 
1994. In the intervening period, between 1 December 1994 

and the latter date, Mr Benck continued to receive full pay, 
but over the period, was actually under suspension. 

The Commission, in determining whether Mr Benck was 
dismissed in a harsh, oppressive or unfair manner, must give 
sole consideration to the initial decision to terminate, namely 
that effected by Mr Sandy. Although the subsequent 
investigations were independently carried out and actually led 
to decisions to dismiss as well, they were based on the premise 
that each previous dismissal was suspended. As such, they 
actually constituted more a review than an actual appeal. 
Because of their independent form, and because of the fact 
that the limits were not confined to the limits of the original 
investigation, it is appropriate to attribute some weight to them. 

Whilst the task of the Commission in these proceedings is 
to determine whether the dismissal, was effected in a harsh, 
oppressive or unfair manner (s.29(l)(b)(i) of the Act), this is 
not the only task. By virtue of s.23AA(l) of the Act, there is 
now the requirement upon the Commission to be satisfied that 
there was a justifiable reason for the company taking the action 
it did. Just as there is an onus on the applicant to satisfy the 
claims of s.29(l)(b)(i) of the Act, so there is now an onus on 
the respondent company to satisfy s.23AA(l) of the Act. 

Associated with that new onus, is the approach which 
conventionally is to be taken in dealing with misconduct 
dismissals, namely for the Commission to determine whether 
there was a reasonable and genuine belief by the employer in 
the employee being responsible for the misconduct. In this 
case, it concerns whether the company held a reasonable and 
genuine belief that Mr Benck was the person who smoked 
cannabis in dump truck458 on the afternoon shift of Thursday, 
17 November 1994. It does not, of course, concern the question 
of whether there was a basis for criminal guilt or not. 

That test has been elucidated by Commissioner Fielding, as 
a member of the Full Bench in "C" v. Quality Pacific 
Management Ptv Limited (73 WAIG 988 at 997). He relied in 
this respect upon English authority, namely a decision of 
Arnold J. in British Home Stores Limited v. Burchell ((1978) 
IRLR 379 at 380), which he considered to be entirely consistent 
with the test to be followed in this jurisdiction, namely in 
Undercliffe Nursing Home v. The Federated Miscellaneous' 
Workers Union of Australia. Hospital. Service and 
Miscellaneous. WA Branch (1995) 65 WAIG 385. which he 
stated as constituting "whether the legal right of the employer 
to dismiss an employee has been exercised so harshly or 
oppressively against the employee as to amount to an abuse of 
that right." 

In Arnold J's decision, the test was identified as constituting: 
" whether the employer who has charged the employee 
on the ground of misconduct in question  
entertained a reasonable suspicion amounting to a belief 
in the guilt of the employee of the misconduct at that 
time." 

He went onto state that at the point of formulating that belief 
it was necessary the employer: 

" had carried out as much investigation into the mat- 
ter as was reasonable in all the circumstances of the case." 

It follows, in particular, that the question the Commission 
has to address is whether the Company's Manager—Mine 
Production Tom Price, Mr Sandy, in effecting the dismissal of 
Mr Benck on 1 December 1994, held a reasonable and genuine 
belief that Mr Benck was the person who smoked cannabis in 
dump truck 458 on the afternoon shift of Thursday, 17 
November 1994. 

The nature of the cannabis incident itself, as it effected Neil 
Benck, as determined from the evidence led in the proceedings, 
is as follows— 

Neil Benck, who had been engaged on 26 October 1993, as 
a 'Staff Operator' of 240 tonne dump trucks at the Tom Price 
Mine, was rostered to work on the afternoon shift on Thursday, 
17 November 1994 at the mine, commencing at 3.30 pm. He 
was assigned dump truck 452 and drove that truck for a two 
hour period, until he parked the truck up due to it having 
developed an indicator problem. He was then assigned dump 
truck 458, which he drove for a further hour. 

At 6.25 pm, he was assigned to carry out the refuelling task 
for trucks on that shift. In order to carry that out, he parked up 



dump truck 458 at a parking area that is described as the 
'bottom moc'—meaning the bottom 'mining operation control 
area'. The parking area is adjacent to the crib facilities for 
employees, together with the control room and associated 
facilities. The refuelling area is further up the road to the mine 
but close by. Mr Benck carried out the refuelling tasks until 
9.15 pm. He then returned to his driving task on dump truck 
458. 

He completed his shift at 11.40 pm, by parking dump truck 
458 up in the parking area known as the 'top moc"—the top 
'mining operation control area'. He then went to the place to 
be picked up by the personnel carrier, with a view to be 
transported to the 'bottom moc', then to be connected with 
the bus to the town. 

During the period when he had driven dump truck 458, he 
had smoked between 30 and 35 cigarettes, constituting a 
combination of Capstan roll-your-own cigarettes and Winfield 
Blue cigarettes. In view of this level of smoking, he left the 
window of the truck open to the extent of about half an inch. 
He did not choose, when he parked the truck up, to blow out 
the smoke in the cab with compressed air, so as to leave the 
air in the cabin clean. 

The relieving driver, although not seen by Mr Benck, was 
actually waiting for the truck to arrive; it being the last truck 
to actually arrive at the 'top moc'. That driver, Mr Mark 
Phillips, upon the truck coming to a halt, immediately carried 
out his pre-start checks. He then switched the truck back to 
the modular mining control system, which recorded the time 
of his action at 11.42pm. Mr Phillips then opened the passenger 
door of the cabin of the truck and was confronted with a strong 
smell of what he knew to be cannabis smoke. He then shut the 
door, wondering what he should do. On re-opening the door, 
he turned the cabin light on and saw a dozen or so cannabis 
particles on the seat, spaced in a v-shape. He then called his 
Supervisor, Mr Mark Franklin, on the two-way radio, and 
requested him to come to the truck. The Supervisor did so 
within a period of 3 or 4 minutes and was invited by Mr Phillips 
to enter the cabin. He did so and smelt what he knew to be an 
odour of cannabis smoke. He claims it was fresh. He also saw 
a leafy green material on the seat. 

After assigning Mr Phillips to another truck, he returned to 
the control room and checked the modular mining control 
system and learnt that Mr Benck was the driver of the vehicle 
for the latter part of the preceding shift. Another Supervisor, 
Mr Steven Mowle, who was a relative of Mr Benck, in a de- 
facto sense, was present when this was discovered. Mr Franklin 
then contacted Mr Mike Russell, the Superintendent of Mine 
Production, and advised him as to what he had discovered in 
truck 458. 

By this stage, Mr Benck was travelling by the bus on his 
way home. Prior to the journey actually commencing, and after 
being dropped off at the 'bottom moc', he had congregated 
outside the crib facilities with work mates, such as Mr Simon 
Bowman and Mr Steven Harding and actually sat with Simon 
Bowman on the journey home on the bus. They claim there 
were no signs of Mr Benck having smoked cannabis; both 
claiming to know of such signs. 

Following Mr Franklin's contact with Mr Russell, the 
Superintendent returned to the mine, and on arrival went 
straight to truck 458, together with Mr Franklin, to investigate 
the position. Upon opening the driver's door of the cabin, he 
was confronted with a fresh strong smell of what he knew to 
be cannabis smoke. He also saw approximately twenty pieces 
of leaf material on the seat and floor of the truck, and, with Mr 
Franklin, set about collecting the material in envelopes. 

It then followed that Mr Mowle arrived at the truck and was 
requested by Mr Russell to arrange for Mr Benck to report to 
him at the mine office. Contact was made by Mr Mowle with Mr 
Benck and he was instructed to return to work, which duly 
occurred. A meeting then took place in Mr Russell's office at 
which Mr Benck was advised of the presence of cannabis in dump 
truck 458. He was then taken to the truck and asked to smell 
inside the cabin. His response was that he could not smell 
anything, as he had lost his sense of smell. Upon being questioned, 
he indicated he did not know how the cannabis got into the truck 
cabin. He was advised that there would be an ongoing 
investigation, which he said he accepted. He asked that his name 
be kept out of the investigation. He then returned home. 

On returning home, at 2.30 am, he invited Mr Bowman to 
his home and asked him if he believed he was effected by 
cannabis, to which Mr Bowman responded in the negative. 
He had previously smoked cannabis socially with Mr Benck. 

The next morning on Friday, 18 November 1994, the Police 
were invited to attend at the truck. They still discerned an 
odour of cannabis smoke. 

In order to complete his formal investigation, Mr Russell 
then interviewed Mr Benck, in the presence of an independent 
officer of the company, the then Specialist Employee Relations 
Advisor, Mr Andrew Witt. He and Mr Witt, the next morning, 
independently inspected Mr Benck's work bag and in the 
course of inspection, found a piece of cannabis, albeit different 
from that which was found in the truck. 

From Mr Russell's assessment of the period of time which 
Mr Benck had been in control of truck 458, the strength of the 
cannabis odour in the cabin, the presence of the cannabis 
material in the cabin, not being covered by dust and the fact 
that Mr Phillips had effectively no opportunity to consume 
cannabis, he concluded that Mr Benck had prepared and 
smoked cannabis in the cabin of dump truck 458. At a further 
meeting with Mr Benck, on 21 November 1994, he advised 
him that he would be recommending to Mr Sandy that he (Mr 
Benck) be dismissed for severe misconduct. That same day, 
Mr Russell wrote to Mr Benck confirming his suspension from 
work on full pay (Exhibit S2). 

Mr Sandy then conducted his own independent investigation. 
On 22 November 1994, he interviewed Mr Benck, who was 
accompanied by Mr MacLaughlin, who was Mr Benck's 
chosen advisor or representation (he was also one of his 
Supervisors). Mr Russell and Mr Witt also participated. On 
29 November 1994, Mr Sandy continued the investigation, 
by additionally interviewing in turn, Mr Bowman, Mr Mowle, 
Mr Franklin and Mr Phillips. His conclusion from the 
investigation was that Mr Benck had smoked cannabis in the 
cabin of truck458 in the latter part of the shift and had brought 
cannabis onto the mine site. The basis for reaching that 
conclusion has already been outlined above. 

On 1 December 1994, Mr Benck was then dismissed by Mr 
Sandy and paid one month's salary in lieu of notice. This was 
confirmed by letter of the same date (Exhibit S3). 

The company's 'Fair Treatment Procedure', was then 
invoked by Mr Benck. This, as indicated above, involved 
further separate investigations, involving the General Manager 
of Tom Price Operations and then the Managing Director— 
Operations. Both investigations upheld, in unequivocal terms, 
the decision reached by Mr Sandy. 

Submissions 
In his submissions in the case, Mr Sands, who acted on behalf 

of Mr Benck in all but the initial stage of the case, argued in 
essence, that had there been a proper and thorough 
investigation carried out by the company representatives of 
the incident, they would have come to a different conclusion, 
namely that it was not Mr Benck who smoked cannabis in 
dump truck 458 during the afternoon shift of Thursday, 17 
November 1994. He argued that this was all the Commission 
was required to determine; it was not necessary to determine 
who was the actual person responsible. 

The initial submission, on behalf of Mr Benck, was put by 
Mr Crossley, and in turn relied upon by Mr Sands. By this 
submission, the additional considerations were that: 

• Procedural fairness had not been followed, as more 
employees connected to the case ought to have been 
interviewed at the very beginning. 

• Procedural flaws have arisen from the fact that a 
blood sample was not taken of Mr Benck, at the time 
he attended back at work. 

• Mr Benck was not fully aware of the operation of 
the 'Discipline Procedure' or the Fair Treatment 
Procedure. 

No issue was ultimately taken by the applicant as to his 
dismissal constituting a summary dismissal, and the shift of 
evidentiary onus in that respect. 

Mr Cameron, on behalf of the company, submitted that 
whether the dismissal of Mr Benck constituted a summary 
dismissal or not was not an issue of importance to determine 
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in these proceedings. It was acknowledged that, by virtue of 
the new s.23AA of the Act, there was an onus upon the 
company to demonstrate that the conduct of Mr Benck justified 
his dismissal. That onus, it was submitted, required the drawing 
of a connection between the employee and the conduct in issue, 
on the balance of probabilities. Such a connection, on the 
evidence, it was said, was simply discharged. 

The actual onus, it was argued, in a misconduct situation 
such as the instant case, was upon the company and concerned 
whether the company held a genuine belief, on reasonable 
grounds that the smoking of cannabis in the dump truck cabin 
by Mr Benck, had occurred. Authority for this position rested 
upon the decision of Commissioner Fielding, as a member of 
the Full Bench in "C" v. Quality Pacific Management Ptv 
Limited (73 WAIG 988 at 997) (cited above). 

Using as a basis the investigation process referred to in this 
decision, it was submitted on behalf of the company, that the 
process followed in the instant case was proper. The process 
was extensive and would be unequalled anywhere. It involved 
extensive interviews with Mr Benck, together with the 
assistance of his advisor, which enabled him to put forward 
any explanation he wished. It also involved a review process, 
in the form of new investigations, by the most senior site and 
operational management. 

There were reasonable grounds, it was argued, for the 
investigation to conclude on the basis that the smell of the 
cannabis in the cabin of truck 458 was strong and fresh and 
that the cannabis material in the truck was dust free, and was 
thus freshly laid. The defence of Mr Benck, that another person 
had entered the truck at an earlier stage in the shift, was a 
most unlikely event. The claim that Mr Phillips smoked the 
cannabis at the very end of the shift was not possible, on the 
basis of the time frames involved and of his demeanour. 

The only real defence, that certain of his workmates did not 
detect the signs of cannabis smoking in his demeanour, at the 
end of the shift, was not conclusive, on the basis of their 
recollection and the fact that it was dark. Nor could any weight 
be attributed to the claim that Mr Benck was the victim of a 
'set up' arising from the 'divisiveness" which had been evident 
within the workforce. 

Findings 
There are a number of conflicting claims and allegations in 

the evidence, and it is necessary to resolve these before drawing 
any conclusions. The appropriate questions to address are: 

Was the smoke and particles found in the cabin of the truck 
that of cannabis smoke and cannabis particles; and were each 
fresh? 

There can be no doubt that the particles found on the seat 
and the floor of the truck cabin were truly cannabis particles. 
The particles were collected shortly after they were found and 
were kept securely, until they were forensically examined by 
the police, admittedly not until early December 1994. The 
results of the examination confirmed the particles to be 
cannabis. Indeed, Mr Benck himself was shown the particles 
on the seat and floor, and identified them as cannabis. So there 
is no dispute in this respect. 

As to whether there was fresh cannabis smoke in the cabin, 
is a matter primarily of balancing the evidence of those that 
found and investigated the matter, against that of Mr Benck 
himself. The presence of fresh cannabis smoke was identified 
by Mr Phillips (at 11.40 pm on the evening of 17 November 
1994), by Mr Franklin (at 11.45 pm), by Mr Russell (at 12.30 
am), and by Mr Mowle (at 12.45 am). Each of these persons 
admitted, in varying degrees of acquaintanceship, to having 
had contact with cannabis smoke in a social setting. There 
was a general admission, not necessarily related to their own 
personal circumstances, that the smoking of cannabis was a 
wide spread activity, as part of the social scene in Tom Price. 
The Commission observes, in passing, that there is nothing 
which would appear to make Tom Price atypical in this respect, 
so far as mining communities are concerned. 

In each case, they spoke unhesitatingly of the presence of a 
strong smell of cannabis smoke in the cabin and of that smoke 
being fresh. 

Further to this, the police, in their inspection the following 
morning, confirmed the presence of a smell of cannabis smoke. 

Against this, there is the evidence of Mr Benck, who was 
taken into the truck cabin at 1.45 am that evening, and who 
could not detect the smell of cannabis smoke. He explained at 
the time that his sense of smell, was impaired. In these 
proceedings, he furnished a medical certificate, dated just prior 
to the proceedings, which confirmed that his sense of smell 
was impaired (Exhibit SI). 

In the course of Mr Benck's inspection of the truck, there 
was no challenge by the company representatives over the 
impairment of his sense of smell. Similarly, this Commission 
has no cause to challenge that matter, especially in light of the 
medical certificate. 

But even where that evidence is accepted, it is necessary to 
weigh it against the evidence of the four persons who had 
smelt it even earlier. What is critical, in relation to the evidence 
of each of the four, is the level of consistency of the observation 
of each when they first confronted the smoke and odour. Mr 
Phillips says: "A lot of smoke; a strong smell of cannabis". 
Mr Franklin says: "A smell; pretty good shit (slang for 
cannabis); definitely fresh". Mr Russell says: "A strong smell 
of cannabis fresh smoke". Mr Mowle says: "A fairly strong 
smell of cannabis; a fresh odour". 

In weighing the evidence, the Commission believes that the 
evidence in favour of there being a strong odour of freshly 
smoked cannabis in the cabin of the truck, is overwhelming. 

With respect to the particles of cannabis on the seat and 
floor of the cabin, it was only three of the witnesses who saw 
the particles in situ. Mr Phillips saw at least a dozen particles 
on the seat in a v-shape. Mr Franklin saw particles on the seat 
and later (when there with Mr Russell) saw the v-shape. Mr 
Russell saw about half a dozen particles on the seat and another 
fifteen on the floor. It was he who organised for the collection 
of the particles into envelopes he had brought with him. 

By the time Mr Benck arrived on site, the particles had all 
been collected up. He was shown one of the envelopes with 
about half a dozen particles in it and identified it as cannabis. 
He did not therefore see the particles in situ, so it is not a case 
of weighing the evidence as before. 

The evidence of the three witnesses referred to is fairly 
consistent. From the Commission's standpoint, it is evidence 
which is accepted. The existence of the v-shape would appear 
to be the compelling factor. It is certainly indicative of an 
absence of disturbance. The implication that can reasonably 
be drawn from that is that the particles were freshly dropped. 

What is the likelihood of the cannabis having been smoked 
by someone else, other than the alleged earlier in the afternoon 
shift? In this respect, Mr Benck raises the possibility of 
someone else gaining access to the cabin of the truck during 
the period when it was parked up at the 'bottom moc'— 
between 6.25 pm and 9.15 pm; or even during the previous 
shift. The 'bottom moc' parking area, adjoins the crib facilities 
which all drivers use during their shift. Mr Benck indicated 
that he was aware of other drivers entering trucks other than 
their own at the 'bottom moc' for reason of seeking out items 
like magazines, windex and gloves. He actually had a 
recollection of an unknown person having 'greased' his jacket, 
in the cabin of his truck. 

During the nearly 3 hour period, he was engaged further up 
the road to the mine at the refuelling station, he would have 
been able to see the truck from where he was working but it 
was at a distance. He saw no one enter the truck during that 
period. Nor for that matter did any other operator from the 
shift, who were subsequently interviewed, following upon the 
initial s.32 Conference proceedings before the Commission, 
as presently constituted on 3 March 1995. 

If such a person did enter the truck during this period, for 
the purpose of smoking cannabis, the presumption is that there 
would have been the smell of cannabis smoke present. There 
is no evidence to that effect. Balanced against this though is 
the evidence that Mr Benck's sense of smell is impaired. 

The best that could be drawn from this is that if the cannabis 
smell was present, he didn't notice it. This could be further 
supported by the fact that he, being an admitted heavy smoker, 
had left a residual level of smoke in the cabin, which would 
have masked any cannabis smoke or smell. 

But if it was there, would the smell have still been evident 
about two and a half hours later, at the end of the shift? By his 
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own admission, Mr Benck smoked up to 35 cigarettes 
comprising a combination of Winfield and Capstan roll-your- 
own, over the total S'/z hour period spent driving the truck 
over the whole shift. It is open to conclude that during the 
final 2Vi hour portion of the shift, he smoked about 25 
cigarettes. This would constitute a considerable volume of 
cigarette smoke in an enclosed place. In deference to that 
though, he drove with one cabin window open by about half 
an inch. By any reasonable assessment, most of that smoke 
would have been drawn out of the cabin by the end of the 
shift. 

When this circumstance is viewed in the context of accepted 
evidence that the cannabis smell was fresh, it is not reasonably 
open in the Commission's view, to conclude that cannabis was 
smoked in the cabin during the period it was parked up at the 
'bottom moc'. The Commission therefore rejects the 
proposition that someone else was responsible for the cannabis 
smoke. 

For the same reason, but to an even greater extent, it rejects 
the proposition that cannabis was smoked in the cabin during 
the previous shift. It might be noted that the driver of the truck 
during that shift was approached, admittedly at the point of 
the final review process by the Managing Director— 
Operations, and denied any responsibility, which denial was 
accepted. 

With respect to the cannabis particles being found in a v- 
shape on the seat, there is no evidence that such was sighted 
by Mr Benck when he re-entered the truck at 9.15 pm. There 
is no doubt that he, had he seen it, would have been able to 
identify it This notwithstanding, the Commission believes that 
if, during that final period of 2^2 hours of driving, the v-shape 
of cannabis was there at the outset, it would have been 
disturbed, or at least to some degree. The Commission 
accordingly forms the view that there were no cannabis 
particles on the seat, or floor, of the cabin at the point that Mr 
Benck re-entered the truck. 

If the cannabis was not smoked by someone else in the earlier 
part of the shift, and not smoked by Mr Benck, could it have 
been the driver who succeeded Mr Benck, namely Mr Phillips? 
The evidence is that Mr Benck arrived at the 'top moc' at 
11.40 pm; he being the last driver on the shift to do so. Mr 
Phillips met the truck (although not actually seeing Mr Benck) 
and immediately carried out his pre-start checks, and then 
switched the truck back to the modular mining control system, 
at 11.42 pm. He then discovered the cannabis smell. At 
11.45pm he called his Supervisor on the two-way. It was argued 
that he had no 'window of opportunity' in which to smoke the 
cannabis in the cabin. The Commission has no hesitation is 
accepting that conclusion. It is to be noted in passing that Mr 
Phillips denied involvement in such activity, which denial was 
accepted by the company. 

But then, if the evidence points to Mr Benck, did he at the 
end of the shift or thereabouts, show the signs of having 
smoked cannabis? The Commission heard evidence from a 
shovel operator, who is now a Supervisor, together with two 
other operators, who recall engaging in discussion with him 
at the end of the shift immediately outside of the crib facilities, 
while they all waited for the bus to town. 

Mr Simon Bowman, the former shovel operator, gave 
evidence that he was with Mr Benck for 10 minutes outside of 
the crib facility and sat next to him on the bus for the 15 minute 
ride back to the town. He was aware of the effects of cannabis 
smoking on people, such as the glazing of eyes, the decline in 
coherance and the wandering of conversation. The symptoms 
were immediate and usually lasted for 2 or 3 hours. He saw 
none of these symptoms on Mr Benck. Nor was there any 
trace of cannabis smell on him. Mr Bowman saw him again 
I'/z hours later at his home, after Mr Benck returned home 
from the interview with Mr Russell, and again saw nothing of 
these symptoms. 

A dump truck operator, Mr Steven Harding, saw Mr Benck 
at the crib facilities at the end of the shift and actually spoke 
to him. He too was aware of the symptoms of cannabis 
smoking. He considered that Neil Benck did not display any 
of these symptoms and did not emit any cannabis smell. 

Another operator, Mr Timothy Hyatt, only had a vague 
recollection of seeing and talking to Mr Benck at the end of 
the shift and does not recall noting anything unusual. 

Later during the night in question, Mr Benck, upon his return 
to the control room offices at 1.30 am, was seen by one 
Supervisor, and the Superintendent Mining Production. Mr 
Franklin, the A Shift Supervisor actually picked up Mr Benck 
at the security gate and took him to and attended the meeting 
with the Superintendent. He also visited truck 458 with him. 
He was not able to point to any effects of cannabis smoking 
exhibited by Mr Benck that night. 

Mr Russell, the Superintendent Mining Production 
conducted the interview with Mr Benck and took him to track 
458 for him to inspect. Although admitting to be not as familiar 
as others in this case with the effects of cannabis smoking, he 
gave no evidence which suggested anything unusual about 
Mr Benck's appearance or demeanour. 

It is to be noted that a considerable deal of evidence was led 
in these proceedings as to the observable effects of cannabis 
smoking generally. Those effects are mostly succinctly set out 
in a document, pubhshed by the Commonwealth Department 
of Community Services and Health, entitled 'Cannabis' 
(Exhibit 12). The short-term effects of a small dose, are 
characterised by a feeling of well-being, a loss of inhibitions, 
impaired balance and co-ordination, loss of concentration, 
reddened eyes, increased pulse rate and increased appetite. 
The effects last for 2 or 3 hours after smoking. 

From a consideration of the totality of evidence however in 
this respect, the Commission has difficulty in finding that Mr 
Benck exhibited the effects of cannabis smoking. There seemed 
to be a consensus amongst all of these witnesses as to the 
effects of cannabis smoking in a general sense, and their 
evidence was reasonably consistent with the authoritative 
statement. 

That being the case, if Mr Benck was the person who smoked 
cannabis in the truck at the end of the shift, say at 11.30pm, 
then it would have been expected that not only would the effects 
have been exhibited at the crib facilities, and on the bus, but 
even still at the time he returned to the mine for the interview 
at 1.30am. 

There is thus the clear potential for inconsistency in critical 
evidence relating to Mr Benck's alleged role in cannabis 
smoking in the track. The freshness of the cannabis smoke 
and the undisturbed nature of the cannabis particles on the 
seat tend to point to Mr Benck; yet he did not appear to exhibit 
the effects of cannabis smoking by virtue of his appearance 
and demeanour. 

Is there any evidence of an underlying motive, causing the 
alleged to so act? There is an underlying suggestion that Mr 
Benck was in some way 'set up' by someone else; that is, that 
another person, unknown to him, smoked cannabis in his truck 
during that shift (knowing his sense of smell was impaired) 
with a view to it being discovered and he being accordingly 
dismissed. There was evidence from one of the operators that 
there was a degree of hostility or divisiveness amongst them 
at Tom Price, as a result of the new starters (ie those 
commencing after the 1992 dispute) being engaged on 
Workplace Agreements and some of the longer serving 
employees who remained covered by the award. The Manager 
Mine Operations confirmed its existence, but considered it to 
be now at a low level. There was also evidence from one of 
the operators that he was aware of intimidation toward Mr 
Benck. All of the operators indicated that Mr Benck was 
outspoken. 

As is not unsurprising in these matters, there was no evidence 
as to detail. What complicates the matter is that the strongest 
allegations of 'set up' come from Mr Benck's fellow 
employees, more so than he himself. Further, he is not the 
only person concerning this incident to have believed himself 
to be 'set up', albeit that the allegation did not need to be 
pursued. The Commission refers here to Mr Phillips whose 
first thought, upon discovery of the cannabis smoke in the 
truck cabin, was that he had been 'set up'. Sometime earlier, 
he had been visited by two of the longer serving employees at 
his home and advised to 'watch out'. 

On the basis of this limited evidence, it may be open for the 
Commission to conclude that a deal of suspicion abounds 
amongst the operators at Tom Price, but this is not a question 
that really needs to be pursued. It is simply the case of the 
Commission asking whether there is any credible evidence of 
such a 'set up' in Mr Benck's case. That being said, the 
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Commission is led inevitably to the conclusion, in light of the 
evidence led, that it is not open to conclude, even tentatively, 
that Mr Benck was 'set up' by another person. 

Similarly, although it does not need to be determined here, 
it is not open for the Commission to conclude that Mr Benck 
himself 'set up' Mr Phillips. The circumstantial evidence 
however makes this option a more credible one because of the 
freshness of the smoke, and the lack of disturbance of the 
cannabis on the seat, in the context of Mr Benck being the 
operator of the truck for the final IVz hours of the shift, and 
the absence of any effects exhibited by him of cannabis 
smoking by the smoke not being ingested. This suspicion 
however is diminished by the fact that Mr Benck did not know 
that Mr Phillips was the operator succeeding him, for the night 
shift; indeed he did not know Mr Phillips. Curiously though, 
Mr Benck parked the truck up in somewhat of a hurry and 
then alighted from the truck without being seen by Mr Phillips, 
yet the latter was waiting ready to board it. Even more curious 
is his statement made during the investigation, that this was 
irrelevant. (Exhibit C1 p.28). 

Conclusions and Fairness Considerations 
In the end however, the question that the Commission is 

required to answer in a dismissal of the kind effected in Mr 
Bench's case, in assessing the justification of Mr Sandy's 
action, is whether Mr Sandy held a reasonable and genuine 
belief that Mr Benck was the person who smoked cannabis in 
dump truck 458 on the afternoon shift of Thursday, 17 
November 1994. This test does not require the Commission 
to find that it was in fact he; rather that there was a reasonable 
and genuine belief that it was he. 

The Commission is clearly satisfied that a cannabis cigarette 
was prepared and smoked in the cabin of truck 458, a short 
time before the shift change. On the other hand, the 
Commission is not satisfied that Mr Benck exhibited the effects 
of cannabis smoking by his appearance and demeanour in the 
period following the conclusion of the shift. Can primary 
weight be given to one or the other? Further, the Commission 
is not prepared to accept that the presence of the cannabis 
odour and the particles can be attributed to the actions of 
another person attempting to set him up. On the other hand, 
there is a shred of evidence, no higher than that, that Mr Benck 
himself may have been responsible for setting up the 
subsequent operator of the truck, Mr Phillips who initially at 
least held the belief that this was occurring. The motives for 
such action, remain unclear. 

As to the question relating to primary weight, the 
Commission believes that the evidence of the cannabis being 
smoked in the cabin, with Mr Benck being the driver at the 
relevant time, is overwhelming. The evidence as to Mr Bench's 
appearance and demeanour, not exhibiting the effects of 
cannabis smoking is certainly cause for questioning this 
overwhelming evidence. It was the end of shift and employees 
would have been tired; it was close to midnight, and it was of 
course dark. Factors such as these counteract to some degree, 
but not wholly. More particularly however, whilst his fellow 
employees spoke with some knowledge of the effects of 
cannabis smoking on people, there was no clear evidence from 
any of them, as to these effects by Mr Benck himself which 
they had recollected observing, from some previous social 
occasion. Certainly, he gave evidence as to the effects as he 
knew them and those effects seemed to be of the usual kind. 
Notwithstanding this, the Commission still did not have 
evidence from anyone who really knew the effects upon Mr 
Benck. Added to this are the suspicions which the Commission 
harbours, as outlined above. 

On balance, the Commission concludes that the 
overwhelming evidence significantly outweights any evidence 
to the contrary as to appearance and demeanour, and therefore 
finds that Mr Sandy did properly hold a reasonable and genuine 
belief that Mr Benck was the person responsible for the 
cannabis smoking in the cabin of dump truck 458 towards the 
end of the shift in question. In other words, the dismissal for 
misconduct, effected by him, on 1 December 1994 was, in the 
circumstances outlined, justified. 

Although s.29(l)(b)(i) of the Act is framed in a manner which 
embraces all forms of termination or dismissal, including that 
arising from misconduct, it is open to conclude that the 
justification found in respect of the misconduct, is capable of 

being related directly to the justification required to be found 
in s.23 AA. By this the Commission means that if misconduct 
is found to be justified, the 'valid reason' requirement referred 
to in s.23AA(3) is directly satisfied, and the justification 
therefore found. The onus upon the company, imposed by this 
section, has accordingly been satisfied. 

It remains to determine whether there is any basis for the 
dismissal being held as having been effected in a harsh, 
oppressive or unfair manner. It is tempting to conclude that in 
light of the findings already made by the Commission, that a 
finding of an absence of unfairness should automatically 
follow. The Commission is mindful however, of the need to 
ensure that all the relevant circumstances have been taken into 
account. (Industrial Appeal Court decision in BMP Iron Ore 
Ltd v. Transport Workers Union of Australia. Industrial Union 

To begin with, in light of the finding that Mr Benck was 
responsible for the cannabis smoking in the cabin of dump 
truck458 towards the end of the shift in question, it is necessary 
to ask whether Mr Benck understood the consequences of such 
action. 

As part of Mr Benck's induction, at the time of his 
engagement, he was furnished with a document described as 
'Rules of Conduct, for Employees of Hamersley Iron Tom 
Price', which he signed as confirmation of its receipt. That 
document (Exhibit HI) refers to a series of matters, including 
general misconduct, in respect of which disciplinary action 
will be taken by a Supervisor against employees that fail to 
comply. The document then goes on to refer to a series of 
matters treated by the company as matters of 'Misconduct of 
a serious nature'. Included amongst these are those of: 

' Participating of drugs and alcohol on the worksite 
° Being under the influence of drugs and alcohol on 

the worksite. 
followed by the words (in capitals); 

"WILL BE GROUNDS FOR TERMINATION". 
These Rules also appear as part of other documents namely 

the Roster card (Exhibit H2), and the Disputes Procedure card 
(Exhibit H3). In addition, they are posted in the crib facilities 
and on the bus. 

In his evidence, Mr Benck confirmed his knowledge of the 
Rules referred to, in all of the various forms. The Commission 
is totally satisfied that Mr Benck was more than fully aware of 
the consequences of smoking cannabis at the workplace. 

Next, what of the question of procedural fairness? It was 
alleged in fact that there were procedural flaws in the 
investigatory process, such as to effect the fairness of the 
dismissal. Reliance in this respect was placed upon the 
authority of the Industrial Appeal Court decision in Shire of 
Esnerance v. Peter Maxwell Mouritz (71 WAIG 8911. 

It was claimed on behalf of the applicant that more employees 
connected with the case ought to have been interviewed at the 
outset of the investigations. One group to whom this related 
in particular, was all the other operators on the shift, (than Mr 
Benck) who in visiting the crib facilities during the shift at the 
'bottom moc', may have seen a person entering Mr Benck's 
truck while it was parked up. Whilst it is the case that such an 
inquiry was not conducted in the initial investigations, it was 
in fact carried out, as best it could be, following upon the 
initial s.32 Conference before the Commission in the matter, 
namely that held on 3 March 1995. Whilst this is clearly past 
the initial investigation process, it is not without some 
significance, that not one operator reported seeing the event 
which has been alleged. But in the end the relevance of this 
matter must be judged, and in this respect it is clear that the 
Commission has concluded on the evidence that the event did 
not occur. In essence therefore procedural unfairness cannot 
be judged on the basis of an event that was irrelevant to the 
outcome of the matter. 

The same may be said of the fact that the operator of dump 
truck 458 on the previous shift was not interviewed, in the 
initial investigation. As it turned out however, he was 
interviewed at the final review stage, within the company's 
'Fair Treatment Procedure', that is at the stage of the 
investigation by the Managing Director—Operations. It 
resulted in the conclusion that die operator was not in any 
sense responsible. 



Also not interviewed in the initial investigation were the 
other operators, with the exception of Mr Bowman, the shovel 
operator, who saw Mr Benck at the end of the shift and 
conversed with him, at the crib facility. These employees may 
have had observations to make about his appearance and 
demeanour and whether it was indicative of he having smoked 
cannabis. Although it was not expressly put in these 
proceedings to those who conducted the initial investigation, 
as to why these employees were not interviewed, the matter 
needs to be put in context, namely that the company had its 
own evidence upon which to rely, in the Supervisor concerned 
and the Superintendent—Mine Production, who both saw Mr 
Benck within a time frame which would enable an observation 
to be made of his appearance and demeanour as at the end of 
the shift. 

But in the end did this amount to anything? Certainly, the 
reaching of a conclusion by the Commission that Mr Benck 
did not exhibit the effects of cannabis smoking at the end of 
the shift, is a matter of significance in judging the fairness of 
the company's actions. It is certainly a matter to which weight 
has to be given. What is important is this sense however is 
whether there was any significant difference between the 
observations of the operators and the management 
representatives. In this respect, it can be said that all persons 
indicated that they saw nothing unusual in Mr Bench's 
appearance or demeanour, which led to the suggestion that he 
had smoked cannabis near the end of the afternoon shift in 
question. There was therefore no real difference, which meant 
that the company, in the investigation, did not have to prefer 
one particular version over another. Had this been the case it 
may be concluded that there was a flaw in the process, by the 
company failing to take into account the full extent of the 
information available. But, in the end, it does not appear to 
have been a matter upon which the company placed particular 
weight. In the Commission's view it was not a matter upon 
which greater weight should have been given. 

Notwithstanding this conclusion, it is still necessary to 
consider the investigatory process in its totality, to ensure there 
was no flaw. In the first place the Superintendent—Mine 
Production, Mr Russell commenced his investigation of the 
incident within an hour of the discovery of the cannabis smoke 
in the cabin of the truck, that is, by 12.30am. He completed 
the investigation the next morning with a further interview 
with Mr Benck in the presence of Mr Andrew Witt, the 
Specialist Employee Relations Advisor. This interview together 
with all subsequent interviews were transcribed. A further 
interview with Mr Benck was conducted on Monday, 21 
November 1994, at which access by Mr Benck to the Fair 
Treatment Procedure was canvassed. 

Mr RusseU's recommendation, to dismiss Mr Benck was 
then put to Mr Sandy. After considering it, Mr Sandy 
commenced his own investigation afresh on the Tuesday. He 
interviewed Mr Benck, who by then had engaged an advisor 
to assist and represent him, as specified in the company's 'Fair 
Treatment Procedure' and who attended the interview. That 
advisor was another Shift Supervisor, Mr MacLaughlin. The 
interview also involved Mr Russell and Mr Witt. 

Further, separate interviews, namely those involving Mr 
Bowman, Mr Mowle, Mr PhiOips and Mr Franklin took place 
on 29 November 1994 (Mr Sandy had been absent during the 
intervening period). Following those interviews, a decision 
was reached on 1 December 1994. 

Mr Benck then instituted what the Commission chooses to 
call the review process, under the 'Fair Treatment Procedure' 
(Exhibit H4). By this process, review of the case was carried 
out by the General Manager Tom Price Operations, Mr Loong 
Keat Tan. He interviewed Mr Benck with Mr MacLaughlin 
and, later Mr Sandy and Mr Russell, and delivered his 
conclusions supporting Mr Sandy's decision on 13 December 
1994. (Exhibit S5). The final step in the review process was 
then instigated by Mr Benck, when the Managing Director— 
Operations based at head office in Perth conducted an interview 
of Mr Benck with Mr MacLaughlin in attendance, followed 
by telephone interviews of Mr Sandy, Mr Russell, Mr Franklin, 
Mr Phillips and Mr Hicks (an operator from the previous shift). 
His conclusion, again supporting Mr Sandy's decision, was 
reached on 29 December 1994 (Exhibit S7). 

In terms of procedural fairness what is critical in this whole 
process, is that, in terms of the information put to the person 
responsible for the dismissal, Mr Sandy, Mr Benck was assisted 
by an advisor and representative of his own choosing. Certainly, 
he, being a Shift Supervisor, was in normal circumstances, a 
representative of management but on the basis of how the 
Commission perceived his role, both in the interview process 
in the company investigation and in evidence led in these 
proceedings, he was not prevented or inhibited from acting as 
an independent advisor and representative. 

There was no appearance of his position being prejudiced 
in any way by him having taken up the role as advisor and 
representative supporting Mr Benck. Further, as part of the 
provision of such assistance, there is the presumption that both 
he and Mr Benck had the right to put to Mr Sandy all of the 
facts and circumstances that they considered to be relevant. 
The persons involved significantly did not include all of the 
operators who gave evidence in these proceedings. 

Another factor weighing upon the fairness of the process is 
that Mr Sandy, in terms of effecting dismissal, was not 
operating in isolation. In the first place, a recommendation 
was put to him by a person at the next lower level of 
management to him. Then, his decision, was in effect 
reviewable, and then not simply upon the facts and 
circumstances as put to him, but rather on the basis of the 
more senior manager's choosing. In other words, not only were 
the facts before Mr Sandy reviewable, but so too were any 
omissions and the like. 

The Commission observes that it would be hard pressed to 
find any other contemporary discipline procedure, which is as 
extensive as this company's 'Fair Treatment Procedure'. It 
provides full opportunities for checks and balances to operate 
so as to ensure that fair dealing occurs. 

Whilst no process can be perfect, the name attributed to the 
procedure by the company would appear to properly reflect 
its purpose. 

Having said that, it was unfortunate that Mr Benck was 
unaware of what the procedure actually involved, at the outset 
of the investigation. It is clear that he had not been present 
when his operator colleagues were advised as to its terms. As 
observed, it was not until the second interview with the 
Superintendant that he was fully aware of his rights under the 
procedure and actually exercised those rights. The question 
becomes whether he suffered any prejudice as a result of the 
delayed implementation of the procedure. In this respect the 
Commission has noted the evidence of Mr Russell, concerning 
his initial investigation during the early hours of Friday 
morning and the subsequent investigation during that day, and 
there is nothing that the Commission observed of the process 
which inhibited Mr Benck in any way from maintaining his 
position of denying that he was the person responsible. There 
is no evidence of prejudice or unfair dealing during this stage 
of the process. 

The other matter complained of was the fact that Mr Benck 
was never requested to undertake a blood test to determine 
whether the effects of cannabis smoking were detectable in 
his blood. He indicated, with the benefit of hindsight no doubt, 
that he would have been willing to undertake such a test. The 
company admitted to not having considered such an option. 
Whilst it may have been seen as an omission, in a context 
where the company was ultimately maintaining that he was 
responsible for the cannabis smoking, in the end, it is not a 
matter upon which much weight needs be placed. This is 
because there was no real conflict in the evidence as to whether 
he exhibited the appearance or demeanour of having smoked 
cannabis; and this evidence was not that upon which primary 
weight was placed. So, the Commission fails to see how any 
unfairness arose from this omission. 

It follows therefore, from a consideration of all of the issues 
raised on Mr Benck's procedural unfairness, the Commission 
in the end is not satisfied that such unfairness actually arose. 
Whilst there is some suggestion that the omission in the failure 
to interview the operators who conversed with Mr Benck at 
the end of the shift, constituted a flaw in the process, the 
Commission is not satisfied that it led to any unfairness being 
occasioned toward Mr Benck. 

The Commission therefore finds that the decision reached 
by the Manager—Mine Operations, Mr Sandy, in effecting 
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the dismissal of Mr Benck, on 1 December 1994, on account 
of he being the person responsible for cannabis being smoked 
in the cabin of dump truck 458 during the latter stages of the 
afternoon shift on Thursday, 17 November 1994, was not harsh, 
oppressive or unfair. That conclusion, which for this 
Commission involved a finding that the company was justified 
in dismissing Neil Benck for misconduct, and that the onus 
required by Section 23AA of the Act was satisfied, was one 
which was open on the evidence. Such conclusion has nothing 
to do with the criminal law on the matter bearing in mind the 
higher standard of proof and other considerations relevant to 
that process. 

The Commission accordingly will order that the application 
be dismissed. 

Appearances: Mr T. Crossley and later Mr I. Sands on behalf 
of the applicant 

Mr A. Cameron on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neil George Benck. 

and 
Hamersley Iron Pty Limited. 

(No. 73 of 1995) 
COMMISSIONER R.H. GIFFORD. 

30 October 1995. 
Order. 

HAVING heard Mr T. Crossley and later Mr I. Sands on behalf 
of the Applicant and Mr A. Cameron on behalf of the 
Respondent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby Orders— 

THAT the application be, and is hereby dismissed. 
(Sgd.) R. H. GIFFORD, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ms J Bramwell 
and 

Ms E Conlon Trading as Elite Secretarial Services. 
No. 623 of 1995. 

COMMISSIONER P E SCOTT. 
12 October 1995. 

Order. 
WHEREAS this is an application for a claim of unpaid con- 
tractual benefits under an employment contract pursuant to 
s29(b)(ii) of the Industrial Relations Act 1979, and; 

WHEREAS a conference was held on Wednesday, the 2nd 
day of August 1995, and; 

WHEREAS a Notice of Discontinuance was filed with the 
Commission on Friday, the 22nd day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stephen Louis Duffy 
and 

Notch Pty Ltd T/A Foxline Express Network. 
No. 998 of 1995. 

COMMISSIONER A R BEECH. 
19 October 1995. 

Order. 
WHEREAS an application was lodged in the Commission; 

AND WHEREAS the parties asked that the matter be ad- 
journed to enable discussions to take place between them- 
selves; 

AND WHEREAS the applicant subsequently advised that 
the matter had teen settled and then filed a Notice of Discon- 
tinuance; 

NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mr P Edwards 
and 

Esplanade Hotel. 
No. 997 of 1995. 

COMMISSIONER P E SCOTT. 
28 September 1995. 

Order. 
WHEREAS this is an application for a claim of unfair dis- 
missal pursuant to s29(b)(i) of the Industrial Relations Act, 
1979, and; 

WHEREAS a conference was held on Monday, the 25th 
day of September 1995, and; 

WHEREAS a Notice of Discontinuance was filed with the 
Commission on the 25th day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mr E Fowles 
and 

ABC Blinds and Curtains. 
No. 712 of 1995. 

COMMISSIONER P E SCOTT. 
27 October 1995. 

Order. 
WHEREAS this is an application for a claim of unfair dis- 
missal, and; 

WHEREAS a conference was convened on Wednesday, the 
26th day of July 1995, and; 

WHEREAS on the 18th day of September 1995, the appli- 
cant indicated that the application would not be pursued; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers confeired on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be, and is dismissed for want of 
prosecution. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Noel Glossop 

and 
Affirm Pty Ltd Trading As Port City First National Real 

Estate. 
No. 801 of 1995. 

COMMISSIONER P E SCOTT. 
4 October 1995. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the hearing, 

as edited by the Commission.) 
THE COMMISSIONER: This is an application pursuant to 
Section 29 of the Industrial Relations Act 1979 by John Noel 
Glossop that he has not been paid benefits to which he is 
entitled pursuant to his contract of employment with the 
respondent. 

At the commencement of proceedings, Ms Brown for the 
Respondent sought leave to: 

a) vary the Commission's normal procedure so as to 
enable her to make a brief submission; and 

b) following that submission, to withdraw from the 
hearing. 

This application was granted and Ms Brown made a brief 
submission urging the Commission to take account of matters 
contained within the Notice of Answer and Counter proposal 
filed by the respondent. There was no evidence called by the 
respondent, and the respondent was granted leave to withdraw 
from proceedings without having sought to test the evidence 
of the applicant by way of cross examination. 

The only evidence before the Commission is that the 
applicant, Mr John Noel Glossop, was employed by the 
respondent in the capacity of sales manager for die period 
October 1994 until 30 June 1995 and that he was entitled to 
moneys claimed by way of commission on sales earned in 
accordance with his contract of employment. There is no 
evidence to the contrary before me. 

In terms of the deductions from those amounts which the 
respondent says should be made in respect of advertising, the 

only evidence before me is that there was no written contract 
to this effect, and the practice was that there was no deduction 
for advertising from the earnings of any of the employees 
including the applicant during his time either as owner of the 
business or as an employee, and that the company bore that 
cost as part of its costs of doing business. 

On the basis of the evidence before me being that the moneys 
are owed, and there being no evidence to the contrary, I find 
that that moneys are owed. An order will issue that the 
respondent pay to the apphcant the amount of $4,353.05 within 
21 days of today's date. 

Appearances:Mr D H Schapper (Of Counsel) for the 
applicant. 

Ms Brown for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Noel Glossop 

and 
Affirm Pty Ltd Trading As Port City First National Real 

Estate. 
No. 801 of 1995. 

COMMISSIONER P E SCOTT. 

10 October 1995. 
Order. 

HAVING heard Mr D Schapper (of counsel) on behalf of the 
Applicant and Ms C Brown on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

That the Respondent pay to John Noel Glossop the 
amount of $4,353.05 no later than Wednesday, the 18th 
day of October 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

David Henry Harman 
and 

Minister for Education. 
No. 1066 of 1994. 

COMMISSIONER A R BEECH. 
13 October 1995. 

Order. 
WHEREAS a conference was convened in the Commission; 

AND WHEREAS the matter was adjourned to await the 
advice of the applicant; 

AND WHEREAS the applicant subsequently advised the 
Commission that he wished to proceed with his application; 

AND WHEREAS the Deputy Registrar was directed to con- 
duct an investigation of the matter and to report on his find- 
ings; 

AND WHEREAS the applicant subsequently filed a Notice 
of Discontinuance of the application; 

AND HAVING heard Mr D Harman on his own behalf as 
the Applicant and Ms F Smith on behalf of the Respondent; 
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NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mr Richard Harvey 
and 

Wescorp Industries. 
No. 1085 of 1995. 

COMMISSIONER P E SCOTT. 
27 October 1995. 

Order. 
WHEREAS this is a claim of unfair dismissal and unpaid con- 
tractual benefits pursuant to section 29(l)(b)(i) and (ii) of the 
Industrial Relations Act, 1979; and 

WHEREAS the Applicant formally sought leave to with- 
draw the application by way of letter dated the 19th day of 
October 1995; 

NOW THEREFORE the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tania Hedzik 
and 

Sardi's Restaurant. 
No. 660 of 1995. 

COMMISSIONER A R BEECH. 
17 October 1995. 

Order. 
WHEREAS a conference was convened in the Commission; 

AND WHEREAS agreement was reached and the matter 
was adjourned for a period of time to enable the terms of the 
agreement to be complied with; 

AND WHEREAS the applicant was advised in writing that 
if nothing were heard from her within a specified period of 
time then the Commission would issue an order discontinuing 
the application; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from the applicant; 

AND HAVING heard Ms T Hedzik on her own behalf as 
the Applicant and Mr G M Carrello on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned. Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION: 

Industrial Relations Act 1979. 
Stephen Kilbum. 

and 
Rust PPK Pty Limited. 

(No. 776 of 1995) 
COMMISSIONER R.H. GEFFORD. 

25 October 1995. 
Order. 

BY this application, the applicant claimed that he had been 
dismissed in a harsh, oppressive and unfair manner and had 
been denied a contractual benefit, by the respondent company. 
The claims were denied by the company. 

On 8 September 1995, a Conference was conducted before 
the Commission, to consider the claims. 

The Conference was adjourned to enable the parties to 
discuss an alternative means of resolving the claims. 

On 6 October 1995, a further Conference was conducted 
before the Commission, to enable the parties to report upon 
their discussions. Following upon certain matters being 
clarified, an agreement was reached between the parties as to 
the alternative means of resolving the claims. A term of that 
agreement was that the instant application be dismissed. 

NOW THEREFORE, I, the undersigned, pursuant to the 
powers conferred by the Industrial Relations Act, 1979, do 
hereby Order— 

THAT this application be and is hereby dismissed. 
(Sgd.) R. H. GEFFORD, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ms S McLellan 
and 

Alexander Group (Aust) Pty Ltd. 
No. 1053 of 1995. 

COMMISSIONER P E SCOTT. 
3 November 1995. 

Order. 
WHEREAS this is a claim of unfair dismissal in accordance 
with section 29(l)(b)(i) of the Industrial Relations Act, 1979; 
and 

WHEREAS a conference was convened on Friday, the 13th 
day of October, 1995; and 

WHEREAS the Applicant formally sought leave to discon- 
tinue the application on Wednesday, the 1st day of November, 
1995; 
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NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979, 
hereby orders: 

THAT this application be, and is discontinued. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Joseph Moreno, 

and 
Serco (Australia) Pty Limited. 

(No. 542 of 1995) 
COMMISSIONER R.H. GIFFORD. 

27 October 1995. 
Reasons for Decision. 

THE COMMISSIONER: By this application, Mr John Joseph 
Moreno, alleges, in accordance with s.29( 1 )(b) of the Industrial 
Relations Act, 1979 ("the Act"), that he was dismissed in a 
harsh, oppressive or unfair manner. Relief, in the form of 
reinstatement to his former position, is sought. 

Mr Moreno had been employed as a casual Storeperson/ 
Picker with Serco (Australia) Pty Limited, with effect from 3 
January 1995. At that date, the company had commenced 
operations as a contractor to the Western Australian 
Government, having secured a contract to assume 
responsibility for certain services formerly carried out by the 
Department, Supply West. Mr Moreno had been initially 
engaged with Supply West, in the same capacity, in November 
1994. When Serco assumed control, he was offered and 
accepted a similar role. 

Mr Moreno claims that his services were terminated by the 
company's Contracts Manager, Mr Fitzgerald, on Friday, 5 
May 1995. The company denies this position and claims, in 
turn, that Mr Moreno resigned his services on that day. 

This is a threshold position of course, since if the 
Commission were to determine in the company's favour in 
this respect, the application could not succeed, because the 
unfairness alleged under s.29(l)(b) of the Act, is upon the 
pretext that a termination (viz. dismissed) was effected by the 
company. 

There is a further threshold question to be dealt with as well. 
It concerns the status of Mr Moreno's casual employment. He 
claims that, notwithstanding his engagement as a 'casual', he 
considered his position to be a permanent one. The company, 
on the other hand, claims that his employment was, at 
engagement, as a casual, and always remained, as a casual. 
This being the case, his engagement was on an "as required" 
basis, and was only subject to the termination requirement of 
the relevant award, being the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award (No. R 32 of 1976) 
("the Award"), of one hour's notice. There was no reasonable 
expectation of ongoing employment, in their view. 

If the company's position is upheld in this respect, and there 
was no ongoing employment, there would appear to be no 
scope in the circumstances, for the Commission to again deal 
with the unfairness as alleged. 

It is necessary for both of these threshold questions to be 
determined at the outset. 

Termination 
The evidence of the Contracts Manager, Mr Fitzgerald, was 

that a number of casuals were engaged on 17 April 1995, in 
an endeavour to deal with a backlog of orders for schools, 
during the course of the school holidays. Some 18 of these 
were terminated on 30 April 1995, followed by a further 5 on 
Wednesday, 3 May 1995. At this stage, it was his expectation 
that a further 5 would be terminated on Friday, 5 May 1995. 

Mr Moreno, by his evidence, indicated that he was aware of 
the 5 casuals to be terminated on Friday, 5 May 1995, but 
understood that this would leave 2 casuals remaining in 
employment. The belief of the 2 casuals remaining was not a 
belief held by Mr Fitzgerald. 

By Thursday, 4 May 1995, Mr Fitzgerald had concluded 
that the 5 casuals in question did not need to be terminated 
until during the following week and advised the Stores 
Supervisor, Mr Ron Williams to that effect. 

Mr Moreno recalled that at 8.00 am on Friday, 5 May 1995, 
Mr Williams approached him and advised that he would be 
'staying' with the company, and in other words, was not one 
of those who were being terminated. Mr Williams' recollection 
of this statement was somewhat contradictory, although he 
admitted that he did not know how long Mr Moreno would be 
staying with the company. 

Mr Moreno says that he felt relieved when he received Mr 
Williams' advice, as he was aware of the feeling of insecurity 
around the warehouse. 

By this exchange, did Mr Moreno receive any forewarning 
of his imminent termination? The Commission believes he 
did not. 

Continuing the events on the Friday, at 11.15 am, Mr Moreno 
was approached by Mr Stan Littler, the Leading Hand in charge 
of the Receipts Section, asked him how he would feel taking 
up a permanent position as an Inventory Goods Clerk. Mr 
Moreno indicated he would be pleased to take such a position 
and now claims that he accepted the position. 

The other evidence led in respect of this matter differs. Mr 
Fitzgerald indicated that on the Friday, he discussed the 
possibility of such a position with Mr Littler and advised him 
the type of person who would fit the role. He was prepared for 
Mr Littler to investigate whether there was any interest among 
existing staff for the position. 

Mr Littler, in his evidence, indicated that his approach to 
Mr Moreno was on the basis of determining his interest, and 
that was all. He had no authority to formally offer such a 
position to him. He says that Mr Moreno's response was that 
he would 'like to have a go'. 

The Commission finds that Mr Littler was doing no more 
than 'sounding out' Mr Moreno for the position. There was 
no formal offer. The Commission does actually find it 
surprising that Mr Moreno felt that an offer had been made, 
when from his quite extensive previous employment 
experience in the retail sector, that he would have been unable 
to draw the distinction between the 'sounding out' concerning 
a position and the formal offer of a position, especially in this 
case, from the leading hand and not the Supervisor in charge 
of the section. 

This incident was followed, according to Mr Moreno's 
evidence, by the one which led to the termination of his 
employment. At 11.30 am, he was approached by Mr 
Fitzgerald, who asked him whether anyone had seen him about 
when he would be 'finishing up'. Mr Moreno questioned as 
to what he meant by that, to which Mr Fitzgerald responded 
that he would be finishing up 'one day next week'. Mr 
Fitzgerald then proceeded elsewhere. Mr Moreno indicated 
that he was shocked and then soon after felt very annoyed. 

Mr Fitzgerald's evidence of that discussion is in fairly similar 
terms. 

Mr Moreno after about 15 minutes then arranged for Mr 
Williams and Mr Littler to accompany him to Mr Fitzgerald's 
office. The meeting, which commenced about 11.30 am, took 
place in the computer room adjoining Mr Fitzgerald's office. 
Mr Moreno asked Mr Fitzgerald for an explanation of his 
action. Although he admitted that both he and Mr Fitzgerald 
were talking over one another, he recalled some of what was 
put by him; in particular that he had been painted the Serco 
'family' picture, that he had accepted the task he had chosen 
to do, that he had done his part of the bargain and that he had 
always had a good working relationship. He said he couldn't 
understand how Mr Fitzgerald could be so unprofessional and 
so hard. 

He recalled the response from Mr Fitzgerald to the effect 
that he was under instruction from the Sydney office to 'get 
rid of all casuals', and that the matter was out of his hands. 
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Mr Moreno then indicated to Mr Fitzgerald that he could 
not accept the ending of the relationship between he and the 
company on the basis that he leave one day next week. Mr 
Fitzgerald's response which he recalls was: "If you're not 
happy with that, you can go now!" Later in his evidence though, 
his recollection of the statement was: "If that's how you feel, 
you can leave now!" 

Mr Moreno then left the meeting, went to the warehouse to 
advise colleagues he was leaving, spoke to the Administration 
Manager, and then, just after 12:00 noon, left the premises. 

Mr Fitzgerald's recollection of events was that at about 11.30 
am, Mr Moreno approached him at his office, accompanied 
by Mr Williams and Mr Littler, in an annoyed and angry 
manner, and uttered expletives to him at the outset. The meeting 
moved to the computer room. Mr Moreno stated that he had 
been told three different pieces of information the same day; 
that he had a wife and child to feed and that Mr Fitzgerald was 
getting rid of all the good workers. 

The conversation then became heated and tempers flared. 
Mr Fitzgerald recalled explaining to Mr Moreno that casuals, 

such as he, were brought in on an "as required" basis. The 
discussion came to an end with him stating that the work load 
had eased off, and that he was under mounting pressure to 
bring the contract into budget. He didn't recall making any 
reference to a direction from Sydney. 

In response to Mr Moreno's statement concerning his 
rejection of the basis upon which he was to leave, Mr Fitzgerald 
recalled Mr Moreno actually saying that he would prefer to 
leave, to which Mr Fitzgerald responded: "On the basis of 
that: I accept". 

Mr Williams did not have a detailed recollection of the 
discussion. He recalled that Mr Moreno had said at the outset 
that he had been told two (not three) different things that day. 
A heated argument then developed. Mr Moreno then said that 
he may as well leave; and proceeded to walk out. He felt Mr 
Moreno was under pressure when he said it. 

Mr Littler recalls the discussion commencing with Mr 
Moreno questioning as to what was happening, in light of the 
comments received from each of the three. The discussion 
then got heated with Mr Moreno stating that Mr Fitzgerald 
was no good as a Manager and that he let good workers go 
and kept poor workers on. Mr Moreno had then said he could 
not work under those conditions and would rather leave, to 
which Mr Fitzgerald replied: "Well, as to what you just said, I 
agree". 

The recollection of each of the participants in the discussion 
differs to a degree, and can probably be best explained by the 
heated nature of nearly all of the discussions. There is no doubt 
that it was the existence of Mr Moreno's annoyance at the 
time that generated the heated discussions. In view of the nature 
of the information conveyed to him in the course of that 
morning, the Commission can understand how annoyance 
resulted. But the generation of an argument is another matter. 

The context of the whole discussion is that Mr Moreno had 
been advised that his services would be terminated at a point 
the following week. The advice did not constitute formal notice 
to terminate but rather the foreshadowing of an intention to 
terminate. Whatever its status, however, the intention was clear: 
Mr Moreno, a casual employee, was to be terminated, during 
the course of the next week. 

It was Mr Moreno who sought to revisit the question, by 
indicating he could not accept the employment ending in the 
manner proposed; that is, by leaving on a day the following 
week. He wanted the clarification. In the end however, it 
becomes a case of the Commission determining whose 
recollection of the statement at the conclusion of the discussion, 
is to be preferred. Is it to be the statement in response by Mr 
Fitzgerald as recollected by Mr Moreno of :"If that's how you 
feel, you can leave now!"; or is it to be that recollected by Mr 
Fitzgerald of: "On the basis of that (viz., preferring to leave); 
I accept!". Of the two Supervisors, only one, Mr Littler, has a 
recollection of Mr Fitzgerald's statement. His version was in 
similar, although not identical, terms to that of Mr Fitzgerald. 

In terms of the Commission preferring one version over 
another, it is important that Mr Fitzgerald's statement be put 
in the proper context, namely as a response to Mr Moreno's 
statement that he could not accept ending the relationship on 

the basis proposed by Mr Fitzgerald, that is, on a day the 
following week. This much is clear. Then it is a case of 
determining whether Mr Moreno went on to say that if that is 
to be the basis, he would prefer to leave. Even if the 
Commission accepts Mr Fitzgerald's version that this was said, 
and then accepts his version of the response, all this must be 
put in the wider context of his statement earlier that day, 
foreshadowing termination the following week. 

This having been said, the Commission finds that Mr 
Fitzgerald's version is to be preferred, particularly because of 
the supporting evidence of Mr Littler. The statement by Mr 
Moreno, of preferring to leave, however, was not a statement 
confirming an intention to leave, but merely an indication of 
an option that was open to him. Mr Fitzgerald's statement in 
response was the confirmation; that is, finishing with the words 
that he accepted Mr Moreno leaving then and there. It was the 
confirmation of the foreshadowed advice given earlier in the 
day. Such an interpretation, it is open to say, concurs at least 
with the sentiment felt by Mr Moreno, in terms of his 
recollection of the actual words used. 

The Commission accordingly finds that Mr Fitzgerald by 
his statement to Mr Moreno in the computer room, on Friday 
5 May 1995, effected the termination of his employment. 

Casual Status 
It is Mr Moreno's position that, notwithstanding his 

engagement as a 'casual', he was engaged in a permanent 
position. 

The letter from the company, dated 21 December 1994, 
confirming his employment as a Storeperson on the Supply 
West Contract, expressly sets out his employment status: 

viz. " you will be employed as a casual employee" (Ex. 
Cl). 

A replacement letter, issued to include reference to a matter 
omitted from the first, concerning an unrelated issue, in January 
1995, contained the same provision (Ex. C2). 

Amongst the General Terms and Conditions specified as an 
attachment to the letter is Clause 2, headed 'Nature of Duties', 
the first two paragraphs of which state: 

"It is expected you will devote your time and attention to 
the faithful and diligent performance of your duties and 
endeavour to the utmost of your ability to promote the 
interests of the Company. 
You shall not at any time during your employment, en- 
gage directly or indirectly in other employment or busi- 
ness without first having obtained written approval from 
the Contract Manager. In this regard, approval will not 
be unreasonably withheld unless there is a conflict of in- 
terest." 

Although the replacement letter of engagement did not make 
any express reference to an award, there was a clear 
understanding, not disputed in these proceedings, that Mr 
Moreno was employed under the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award (No. R 
32 of 1976). 

Subclause (1) of Clause 7.—Casual Workers of that Award, 
states as follows: 

"(1) "Casual Worker" shall mean a worker engaged by 
the hour and who may be dismissed or leave the 
employer's service at any moment without notice and 
except as hereinafter provided shall not be engaged 
for more than 30 hours per week in ordinary hours. 
Notwithstanding the aforementioned a casual worker 
may be engaged in ordinary hours for 38 hours per 
week for periods not in excess of 4 consecutive weeks 

As to whether this definition confirms Mr Moreno's 
engagement as a casual employee, is a matter of disagreement 
between the parties. Mr Crossley, on behalf of Mr Moreno, 
argued that because Mr Moreno regularly worked 38 ordinary 
hours, together with some overtime hours, being a form of 
employment that did not conform with the requirements of 
the Award definition, there were doubts as to whether he was 
a bone fide casual employee. It was therefore open to argue 
that he was engaged on a permanent basis; although he was 
clearly paid as if he was a casual. 
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Mr Kennedy (of Counsel), on behalf of the respondent 
company, argued that Mr Moreno was employed as a casual, 
and that such basis of employment never changed. He conceded 
that the circumstances of his employment, namely the working 
of 38 ordinary hours regularly, was not in conformity with the 
requirements of the definition. All that could be alleged, 
however, is that the Award had been breached. On the other 
hand, because there was no deeming provision in the definition, 
there was no scope for Mr Moreno to be deemed to be a 
permanent employee. 

There is no doubt that, in the context of the Award, Mr 
Moreno's engagement was characterised by ambivalence. He 
worked regularly 38 ordinary hours, together with a level of 
overtime, in the manner in which a full-time employee under 
the Award might work. Yet, he was engaged as a casual, and 
continued to be so described and was clearly paid as a casual. 
Further, the basis of that engagement did not confirm with the 
requirements of the 'Casual Worker' definition under the 
Award. Whilst these proceedings do not need to decide the 
question of whether die Award was breached or not by the 
company's action, it would appear on its face that this may 
have resulted. This is not something that would knowingly 
have occurred; the company being new to awards of this State 
in January of this year. 

Whether a deeming clause is an essential prerequisite to Mr 
Moreno being able to be classified as a permanent full-time 
employee, is not a matter as clear-cut as it may seem. It may 
be open to argue that because the circumstances of his 
employment do not meet the requirements of the 'Casual 
Worker' definition, he is not, for the purposes of the Award, a 
casual. Not being a part-time employee, it could be argued 
that he can only therefore be a full-time employee, and engaged 
on a permanent basis. 

The Commission can determine that question of course in 
interpretation proceedings, but it needs to be considered 
whether it is necessary for such to occur. In this respect the 
Commission is cognisant of the fact that in the end, an 
assessment has to be made as to whether Mr Moreno, in terms 
of the totality of his employment relationship with the company, 
was a bone fide casual employee, having no ongoing such 
relationship. 

For a detailed consideration of this question, the Commission 
refers to a decision of Fielding C. in Philip Thomas Sauirrell 
v. Bibra Lakes Adventure World Ptv Limited trading as 
Adventure World 164 WAIG 1834). In dealing with an 
employee's status as a casual, the Commissioner stated at 
p.1836, as follows: 

"Whatever might have been meant by the label 'casual' 
on this occasion, the true nature of the relationship be- 
tween the parties is that which is evidenced by all the 
dealings between them. That they may choose to call it 
one of casual employment, as I am satisfied they did, is 
but one of the factors to be taken into account in the cir- 
cumstances of the present claim. The parties cannot, by 
use of a label, make the nature of the relationship some- 
thing different to what it in fact is. In this respect, it is 
helpful to record the observations of Haese D.P., with 
whom Layton and Russell D.P.P. agree, in Port Noarlunga 
Hotel v. Stewart (supra) (South Australian Full Industrial 
Court. Print 124/1981; 26 March 1981) at p.5-6— 

'In attempting to define on the evidence of any case 
whether there was one contract of service or many 
such contracts, it is important to keep firmly in proper 
perspective the classifying name attached to any 
given worker and mutually accepted by the parties, 
whether the source of such name is a relevant award 
or otherwise. Such name may be of some assistance. 
So also may be the provisions of the relevant award. 
But they are only indicia of the nature of the con- 
tract along with all other relevant facts. They are not, 
taken alone, in any sense determinative of the nature 
of the contract'" 

and later, the Commissioner stated, at p. 1837: ( 
" In Port Noarlunga Hotel v. Steward (supra), 
an employee who was classified as a 'casual barmaid', 
once rostered for work was expected to work, she con- 
sulted her employer before taking time off, her roster was 
rarely altered, and she normally worked out the full time 

of the roster. In those circumstances, she was thought by 
the Full Bench of the South Australian Industrial Court 
to be working under a single ongoing contract for the 
employee to work flexible hours as required by the em- 
ployer." 

In applying this authority, the analysis comes down to a 
consideration of all of the factors which impact upon the nature 
of the employment relationship between die parties. 

The letter of engagement, whilst on its face, unequivocal in 
terms of its reference to casual status, then contains provisions 
that would not typically apply in a casual employment situation. 
Further, the position, as it relates to the application of the award, 
is not a clear cut one, when regard is had to the issues already 
highlighted. 

What other factors are there? To begin with Mr Moreno says 
that he believed he was permanently employed and had formed 
the assumption that he had the prospect of a long and rewarding 
career with Serco. This had been obtained from the initial 
interview for the job, at which he was engaged. He says he 
was advised by Mr Fitzgerald, the Contracts Manager, and 
Mr Giddings, the Acting Contracts Manager, that he had a 
career opportunity with Serco. Both had complemented him 
upon his professionalism and experience. He was told that 
Serco had big plans for Western Australia, and that a person 
of his calibre would go a long way. Further, the company, 
after engaging him on a casual basis, advised him that they 
would be engaging additional permanent employees and 
additional supervisory employees, where there may be 
opportunities for him. 

In a later interview with Mr Fitzgerald, he was told that he 
had a good future with Serco and was in a good position for 
future promotions. The purpose of that interview was to review 
whether he ought to take up a permanent position he had been 
offered outside the company. As a result of what he was told, 
he declined the offer. 

Against this, Mr Fitzgerald, whilst recollecting that at Mr 
Moreno's recruitment he would have indicated the 
opportunities that would be available, says that he did not 
give any promises and nor did he give any undertaking relating 
to a long and fruitful career. As it turned out, Mr Moreno was 
unsuccessful for an Assistant Supervisor's position in March 
1995 and also for a permanent Storeperson's position, in April 
1995. 

In assessing whose recollection to prefer in these 
circumstances, it is necessary to take into account the 
possibility that Mr Moreno may have drawn exaggerated 
conclusions from what was actually stated to him by Mr 
Fitzgerald. In this sense, it is to be appreciated that Mr Moreno 
has had extensive work experience in related occupations. In 
his 6 years experience with K-Mart, he was Head of 
Department in many areas of the store and presumably had 
staff reporting to him; and at Ahems over a 3 year period, he 
held a position of Sales Manager in a number of departments. 
His other experience extended to insurance and the postal 
service. He does not convey the impression of someone given 
to gullibility, nor of someone who has an unrealistic impression 
of his own capabilities, although there is no doubt he had a 
confident belief in what he could and can achieve. 

Against this Mr Fitzgerald reflected no signs as a person 
who would misrepresent. He was clear thinking and articulate, 
and gave the appearance of a good manager of people. 

It is to be recognised on the other hand that Mr Fitzgerald 
was responsible for engaging a whole workforce in January 
1995 and would obviously had conducted a number of 
interviews. 

On balance, the Commission prefers Mr Moreno's 
recollection of the interviews. It is further open for the 
Commission to make the observation that although none of 
the statements made on behalf of the company constituted 
undertakings of any kind, they are nevertheless not statements 
typically made upon the engagement of a true or bona fide 
casual. 

At the point of termination, it was quite clear, in the 
company's mind, what the status of the employment was. Mr 
Fitzgerald, during the early part of the discussion with Mr 
Moreno in the computer room made it plain that casuals with 
the company were employed on an 'as required' basis. That in 
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fact is an apt description of the traditional notion of casual 
engagement. 

Was Mr Moreno's engagement on an 'as required' basis? 
The Commission does not believe so. The Commission 
believes that, whilst the engagement was clearly as a casual, it 
was also on an ongoing basis, subject of course to the notice 
of termination provisions contained in the Award, namely one 
hour's notice, exercisable by either party. Other casuals, 
especially those engaged by the company in mid April 1995 
may well have been engaged on an 'as required' basis, but 
that was not the characteristic of Mr Moreno's employment. 

The fact that the engagement was ongoing, having regard to 
the authorities referred to above, necessarily must be satisfied 
to enable a challenge against the fairness of a termination, to 
be pursued. It follows therefore, in Mr Moreno's case, that 
there is no bar, based upon the status of his engagement, to 
this matter proceeding to the point of allowing an assessment 
of the fairness of the company's action to be made. 

Mr Crossley, on behalf of Mr Moreno, argued in essence 
that the actions by the company in terminating his employment, 
on 5 May 1995, were harsh, oppressive or unfair, by virtue of 
no reason for the termination being given and no prior 
forewarning of impending termination being given. On the 
consideration of the evidence to date the Commission has 
already found that such forewarning of impending termination 
was not received from his Supervisor, Mr Williams. 

Mr Williams in fact indicated early on Friday 5 May 1995, 
that he was not one of those who were being terminated and 
indeed was not aware as to how long Mr Moreno would be 
staying with the company. Yet, at 11.30 am that same day, Mr 
Moreno received a contrary message from Mr Fitzgerald, 
namely that he would be finishing up one day the following 
week. Mr Moreno's response was to feel shocked and soon 
after, annoyed. 

In between this he was 'sounded out' over a permanent 
position as an Inventory Goods Clerk. 

The picture that unfolds as the Commission sees the nature 
of events is one of a series of conflicting messages. The 
Supervisor conveyed the impression of ongoing employment. 
A Leading Hand from the Receipts Section foreshadowed the 
prospect of another ongoing position available to him. Yet the 
Contracts Manager foreshadowed termination the following 
week. This all occurred on the one morning. 

Mr Kennedy (of Counsel), on behalf of the company 
submitted, in the alternative to die submission that Mr Moreno 
has resigned, that the termination was not harsh, oppressive 
or unfair. To begin with, there was a valid reason for the 
company's action, namely lack of work. In such a circumstance 
of declining work, the company, in terms of the efficient 
management of the operation, was obliged to terminate the 
casuals; the 'shock troups' of the organisation. For Mr 
Fitzgerald to advise Mr Moreno that he would not be required 
beyond one day the following week could not be seen as unfair, 
in a context of where work was declining and he was a casual. 

What is the position in relation to a reason being given for 
the termination? It is certainly the case that when termination 
was foreshadowed by Mr Fitzgerald on 5 May 1995, that no 
reason at all was given. Somewhat ironically, it was Mr 
Moreno's insistance upon knowing such a reason that led to 
the meeting in the computer room, and an answer being given. 

In the course of the discussion or interchange between Mr 
Moreno and Mr Fitzgerald in the computer room there was 
reference to the fact that Mr Fitzgerald was under instructions 
from the Sydney office to 'get rid of all casuals' and that the 
matter was out of his hands. This was the recollection of Mr 
Moreno. Mr Fitzgerald, on the other hand, had no recollection 
of that statement. However, Mr Fitzgerald did recall stating 
that the level of work had eased off, although there was 
sufficient work for the remaining casuals until one day the 
following week. He also recalled admitting that he had been 
under mounting pressure to bring the contract into budget. 

Mr Moreno conceded that Mr Fitzgerald may have referred 
to the fact that the level of work had eased up. He contested 
the fact, however, that this had been the case; certainly in his 
own experience, it had not been the case. 
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Moreno's status, its effect was quite devastating upon Mr 
Moreno. Hence the Commission's understanding of Mr 
Moreno's annoyance, and desire for clarification. 

The Commission therefore concludes that Mr Moreno was 
terminated in an unfair manner, such as to satisfy the 
requirements of s.29(l)(b)(i) of the Act. 

Relief 
Mr Moreno seeks reinstatement into his former position. 

He is confident that he had a satisfactory relationship with Mr 
Fitzgerald and believes that such relationship could continue. 
He is also confident that his relationship with Mr Williams 
would be as good as ever. 

Mr Fitzgerald, on the other hand, indicates that reinstatement 
would create a significant problem for him, due in particular 
to the fact that there had now been a breakdown in trust between 
he and Mr Moreno. Mr Williams however, indicated that he 
could work with him again. 

Under S.23AA of the Act, the Commission has a discretion 
to order reinstatement, or re-employment. Whilst having found 
in Mr Moreno's favour, in terms of unfairness, the Commission 
does not necessarily find in his favour in every respect. The 
Commission refers here to the heated argument that took place 
between Mr Moreno and Mr Fitzgerald, in the computer room 
on 5 May 1995. There is no doubt that the heated nature of the 
argument was instigated by Mr Moreno. Certainly, he was very 
annoyed, going into that meeting. But, at the outset of the 
meeting, he made remarks to Mr Fitzgerald, which went 
directly to management decision making, solely within the 
province of Mr Fitzgerald. He told him in particular that he 
was no good as a Manager and that he was getting rid of all 
the good employees. The statement was apparently preceded 
with the use of expletives. 

Whilst the Commission understands the reason behind Mr 
Moreno's annoyance, and the appropriateness in him seeking 
an explanation of the company's action, this does not excuse 
his action in generating the argument. The fact that Mr 
Fitzgerald then participated in the argument is seen as a 
countervailing factor, however. 

In the end, the Commission believes Mr Moreno's actions, 
in generating the argument, especially in light of his 
background of considerable employment experience, was 
inappropriate. The Commission is not prepared to reinstate, 
but rather prepared to order re-employment, to the position 
formerly held. 

The Commission is satisfied that there is sufficient scope 
for a proper working relationship to be re-established. This is 
especially the case with his Supervisor, but also with Mr 
Fitzgerald. Mr Moreno certainly possesses the maturity and 
confidence in himself to make it work. Mr Fitzgerald gives all 
the impression, notwithstanding his reservation, of possessing 
the professional management attributes to make it work from 
his standpoint. 

The Order can only refer, as indicated, to the former position, 
namely that as a casual Storeperson/Picker engaged on a 
ongoing basis; and not as an 'as required' casual. Whether 
this can lead ultimately to a permanent position, is a 
discretionary matter for the company, and will be dependant 
upon a permanent position becoming available within the 
company in the future, subject of course to Mr Moreno 
satisfying the criteria for such a position. 

A Minute of Proposed Order reflecting the outcome of this 
matter will now issue. 

Appearances: Mr T. Crossley on behalf of the Applicant. 
Mr J. Kennedy (of Counsel) on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Joseph Moreno. 

and 
Serco (Australia) Pty Limited. 

(No. 542 of 1995) 
COMMISSIONER R.H. GIFFORD. 

6 November 1995. 
Order. 

HAVING heard Mr T. Crossley on behalf of the Applicant 
and Mr J. Kennedy (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby Orders— 

1. THAT Serco (Australia) Pty Limited offer to Mr John 
Joseph Moreno, the position he formerly held with 
thecompany with effect from 3 January 1995, namely 
that of a casual Storeman/Picker engaged on a on- 
going basis. 

2. THAT such offer be made within 7 days of the date 
hereof. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gregory Neil Smith 

and 
Western Mining Corporation Ltd. 

No. 1067 of 1994. 

COMMISSIONER C.B. PARKS. 
30 October 1995. 

Reasons for Decision. 
THE COMMISSIONER: The applicant, Mr Smith, had been 
employed by the respondent as an Emergency Services Officer 
until his services were terminated by the employer on 27 
October 1994, he claims unfairly. Mr Smith seeks reinstatement 
in employment to the position he held prior to his dismissal. 

On 8 August 1994 Mr Smith, in company with Mr John 
Field his superior, arrived in Kalgoorlie after attending a 
competition in Bendigo, Victoria. Mr Smith had some how 
become aware that his wife had that day had been admitted to 
the Kalgoorlie hospital with a back injury. That he made known 
to Mr Field. The following day the applicant approached Mr 
Field to make an arrangement in relation to the night shift he 
was to work. The next following day he again met with Mr 
Field for the purpose of arranging a period a immediate leave 
in order to attend to his children until his wife was able to do 
so. Mr Field authorised the applicant to proceed on annual 
leave which apparently expired at or about 23 September 1994. 
On this date Mr Smith conversed with Mr Field via telephone 
and, as a consequence, Mr Field learned that the applicant, 
his wife, and their children were located in Esperance, and he 
was told byMr Smith that his circumstances had not changed 
and he required further leave. Mr Field approved an additional 
six shifts of leave and declared to Mr Smith that he was required 
to recommence work on 4 October 1994. Notwithstanding 
the extended period of leave would exhaust all the leave 
entitlements accrued to Mr Smith, he stated he would not return 
to work on 4 October 1994 which led Mr Field to counsel him 
to speak to another officer of the respondent, Mr Kim Davis, 
regarding "special leave", a category of leave the respondent 
is prepared to grant when satisfied that the circumstances 
warrant it. 

Mr Smith did not attempt to gain approval to proceed on 
special leave and continued to absent himself from work after 
3 October 1994. On 12 October 1994, following upon a 
telephone conversation with Mr Field, Mr Smith submitted 
an application requesting special leave of "approx Wi months" 
via a facsimile transmission from Esperance (exhibits R1 & 
M4). On 20 October 1994 the respondent forwarded a letter 
(exhibit R2) to Mr Smith in Esperance which stated that his 
request for special leave had been denied and he was required 
to recommence work on 26 October 1994. It was also stated 
that if Mr Smith did not attend for work on the specified date 
the respondent would terminate his employment. 

Mr Smith did not attend for work on 26 October 1994 but 
conversed with Mr Field by telephone when he declared he 
would not return to work until his wife was fully fit. That the 
applicant's employment would terminate as a consequence was 
then declared by Mr Field. The next day, 27 October 1994, 
the respondent forwarded a further letter to Mr Smith (exhibit 
M6) which states that his employment ceased effective from 
that date. 

Mr H.J. Steinhauser, the second in command to Mr Field, 
visited Mr Smith at his home on 26 August 1994. According 
to Mr Steinhauser he indicated to Mr Smith that his visit was 
a personal one and he enquired after the progress of Mrs Smith 
plus made suggestions to Mr Smith about gaining assistance 
to look after the children. However, he says he also reminded 
the applicant that he was responsible for the rostering of work 
for emergency service personnel and that in several weeks a 
number of them would commence to take periods of leave 
and therefore future information regarding his availability 
would be required from him. 

According to Mr Steinhauser he again visited Mr Smith at 
home approximately two weeks later, putting it about 9 
September 1994, when the applicant informed him that his 
nine month old daughter had been in hospital and he intended 
to take her to Esperance so that his mother could look after 
her. This Mr Steinhauser say s he took to mean that the daughter 
would be placed with the grandmother and Mr Smith and his 
other children would continue to reside in Kambalda. Mr 
Steinhauser thought this was an appropriate course for Mr 
Smith to adopt as he knew the grandmother to be an ex-nurse 
and because he believed the other children would be attending 
school and would free Mr Smith to attend work. The next 
development, according to Mr Steinhauser, was that a week 
or two later he heard that the whole Smith family had 
temporarily moved to Esperance. 

It is the testimony of Mrs J.A. Smith, the wife of the applicant, 
that she had been hospitalised in Kalgoorlie for approximately 
7 weeks and transferred to Esperance hospital where she 
remained for approximately 4 days. It is not in contention that 
Mrs Smith was in Esperance on 23 September 1994 thus 
establishing her date of discharge from hospital at 27 
September 1994, or earlier. 

The applicant and his wife have five children who are aged 
between nine months and ten years, two of whom are less 
than school age. A son, an eight year old, is fully incontinent 
and has behavioural problems. Although special aid is provided 
for him at school, occasions have arisen when one parent has 
been called to his school to attend to him or alternatively to 
remove him from school. At some stage during the period of 
Mr Smith's absence his nine month old daughter suffered 
breathing difficulties which led to her being hospitalised in 
Kalgoorlie, Perth and then Esperance. 

The respondent maintains an emergency service manned by 
personnel trained to respond to fires, provide an ambulance 
service, provide a mine rescue service and generally audit and 
maintain equipment associated with the provision of the overall 
service. The emergency service is provided 24 hours per day 
and that is usually manned by two emergency services officers 
at the location of Durkin, and one at Central Control, on each 
of two 12 hour shifts. An emergency services officer, although 
rostered off duty on any particular shift, may be recalled to 
work at any time to assist with any emergency which may 
arise. Additional employees of the respondent are also trained 
in mine rescue requirements, and they, together with volunteers 
from public ambulance and fire services, assist the emergency 
services officers in circumstances where an emergency 
eventuates and assistance is required. The rostering of 
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emergency services personnel is such that Mr Smith usually 
worked two day shifts, followed by two night shifts, all 12 
hours each and was then rostered off duty for a period of four 
days. That cycle then repeated. 

According to Mr Field, and I accept it to be the case, at the 
time of Mr Smith's absence the respondent did not have 
available to it persons adequately trained in the various aspects 
of emergency services sufficient to cover for his prolonged 
absence. That is so because other employees also required 
periods of leave and that was known to management at the 
time Mr Smith was authorised to use his available leave. 

Mr Smith says that his family circumstances were such that 
the hospitalisation of his wife, followed by the potential for 
him to be called to attend his eight year old son at school, his 
wish to care for his children, and then the occurrence of his 
nine month old daughter becoming ill and hospitalised, were 
all factors which contributed to his need to be absent from his 
employment from early August 1994 through to the date of 
his dismissal in later October 1994. It is admitted by Mr Smith 
that at the time he commenced his authorised leave and 
subsequent thereto both Mr Field and Mr Steinhauser requested 
that Mr Field be kept informed of his circumstance because 
the future rostering of adequate personnel was seen to be a 
problem. Mr Smith says that he was unable to obtain any 
definitive advice as to when his wife was likely to be fully fit 
and this he conveyed to the respondent, and Mr Field in 
particular, on 23 September 1994 when he indicated to Mr 
Field that he could remain absent from work beyond the 
authorised leave. That, the applicant knew, required the 
approval of special leave and that to gain such he was required 
to submit a formal written application. However, he did not 
view it as critical that a written application be submitted before 
the leave commenced because he had been allowed such leave 
on prior occasions and the necessary documentation had been 
completed after the event. At the time, Mr Smith says that his 
failure to apply on that occasion was not a conscious act but 
an oversight on his part which he attributes to the difficulties 
he was experiencing at the time. When reminded of this 
oversight by Mr Field on 12 October 1994 he acted 
immediately to submit the application by facsimile 
transmission from Esperance. 

It is the testimony of Mr Field and Mr Steinhauser that an 
emergency services officer is a person trained expressly for 
that role. They therefore cannot readily be replaced on a short 
term basis when there is not a sufficient number of them to fill 
the positions required to be manned each shift, to allow others 
breaks between periods of duty and to allow periods of leave. 
It is argued for the respondent that it has done everything 
reasonable to assist Mr Smith and, prior to Mr Field concluding 
that his services ought be terminated. In the view of Mr Field, 
he failed to keep him informed of his availability and to explain 
his circumstances other than indicating that his wife was not 
fully fit and declaring that until she was he would not return 
to work. 

According to Mr Field, on the day following Mr Smith's 
return from Bendigo he was to have worked a night shift. This 
he requested he be allowed to do by remaining at home on the 
basis he attend any emergency at the workplace should it arise 
at which time he would organise a person to supervise his 
children. That proposal was not viewed as prudent by the 
respondent but, recognising that Mr Smith required assistance, 
he was re-rostered to day shift in the belief that the majority of 
his children would attend school and he could more easily 
arrange day time supervision for the remainder. That the 
respondent did not accede to the request of Mr Smith and 
placed him on day shift, Mr Field says, caused him to display 
anger towards managements' action and to demand from Mi- 
Field that he be allowed to proceed immediately on leave. Mr 
Field says that although he acceded to that demand he was 
conscious that this unscheduled leave would lead to emergency 
services manning difficulties, particularly if it were to be 
extended, and therefore Mr Smith was told to keep him 
appraised of his availability in reference to the need for 
rostering requirements. 

Mr Smith did not appraise Mr Field of his circumstances 
between 9 August 1994 and his contact on 23 September 1994 
and then did so only to the extent of his wife being unfit and 
again him declaring that he would remain absent until she 

was fully fit. In response Mr Field authorised another period 
of leave for the applicant and I am satisfied that he then told 
Mr Smith he was required to seek and gain approval for special 
leave from Mr Davis, a requirement which was subsequently 
confirmed in writing. Prior to that conversation Mr Field had 
been told by Mr Steinhauser that the applicant's youngest 
daughter was being moved to Esperance but it was then that 
he first became aware that the whole family had temporarily 
moved to Esperance. Mr Field says that he heard nothing 
further from, or on behalf of, Mr Smith until he, Mr Field, 
made telephone contact with him on 12 October 1994 
notwithstanding the applicant had been absent without 
authorisation since 4 October 1994. It was following upon 
this conversation that a facsimile application requesting special 
leave was received but subsequently refused. It is said by Mr 
Field that the request for PA months leave, as an approximation 
did, not assist the respondent to plan the future manning roster. 
According to Mr Field references to the rostering problems 
faced by die respondent produced the response from Mr Smith 
that "that was his problem". 

On 17 October 1994 Mr Field says he made telephone 
contact with the applicant to inform him that he was to be 
notified that his application for special leave had been refused 
and he was required to report to work on 26 October 1994. A 
confirming letter dated 20 October 1994 (exhibit R2) was 
forwarded to Mr Smith at Esperance. The next contact 
regarding Mr Smith, according to Mr Field, was on 26 October 
1994 when Mr Smith telephoned him regarding the letter dated 
20 October 1994, which he said had just been received and 
provided him too short a notice to attend that day but, when 
asked if he could attend the following day, Mr Smith then said 
his circumstances had not changed and he would not be 
returning that day. The applicant then asked what was to occur 
next and Mr Field says he responded with a statement to the 
effect that "you are terminating yourself' which led Mr Smith 
to request that his "termination certificate" be forwarded to 
him as soon as possible. Notwithstanding this statement by 
Mr Field and some confusion between him and Mr Smith as 
to what Mr Smith had asked he do, the respondent took the 
decision to terminate the employment of the applicant on 27 
October 1994, and did so. 

It is the testimony of both Mr Field and Mr Steinhauser that 
as a consequence of the absence of Mr Smith, and later the 
absence of a female emergency services officer arising from 
her pregnancy, and the absence of two others following upon 
their marriage, Messrs Field and Steinhauser cancelled their 
leave which had been scheduled for them in order to provide 
the necessary manning. Additionally, there had been a need 
for other employees to have their usual rosters altered and for 
a number of them to work additional hours which, because of 
the lengthy period involved, led to complaints by them against 
the continuing requirement to work those additional hours, 
and therefore reduced morale. 

There was argument presented to the Commission as to 
whether it had been past practice of the respondent to allow 
Mr Smith to take special leave without first having made a 
written application for that leave. Submitted to the Commission 
is one such leave application (exhibit M2) which, according 
to the signatures and dates thereon, including an endorsement 
and related date, together with a letter dated 18 May 1992 
(exhibit M3) satisfies me that the application was lodged prior 
to the commencement of leave sought. Mr Smith says there 
were other occasions where he took such leave and the 
documentation was attended to after the event however, I gain 
the clear impression that when such had occurred, it followed 
upon there having been earlier verbal approval given on behalf 
of the respondent. Evidence of the various types of leave taken 
by Mr Smith during his employment is said to be contained in 
a computer print submitted to the Commission (exhibit M7). 
The categories of leave referred to are annual, sick, leisure 
and unpaid and it is this last category into which special leave 
is said to fall. That record reveals that Mr Smith had unpaid 
leave between 3 and 25 October 1994 ie the absence 
immediately prior to his dismissal however no leave is recorded 
under any category as having been taken in May 1992 as was 
applied for by Mr Smith and approved in the one application 
submitted to the Commission (exhibit M2). Thus I doubt the 
accuracy of exhibit "M7". 
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From all that has been put to the Commission it is clear that 
Mr Smith faced a situation where he was confronted with 
several domestic problems which caused him to attend to the 
needs of his family rather than attend work. That is a 
commendable approach on his part. Some employees of the 
respondent had degrees of knowledge of his circumstance 
however his superiors Mr Field and Mr Steinhauser had no 
appreciation of the full extent of that of which he faced and he 
did not explain notwithstanding the repeated warnings from 
Mr Field that he was require'd to return to work and then 
ultimately he would be dismissed. His only indication to Mr 
Field was that his wife was unfit and then I am satisfied, that 
was said in combination with his demand for further leave in 
such a way that he would brook no alternative no matter what 
be the view of management. The conduct of Mr Smith 
throughout the period of absence, including his failure to apply 
for special leave before 4 October 1994, I feel reflects a 
preparedness on his part to ignore the requests made of him 
regarding the needs of the respondent and his focus was purely 
on his own needs. 

The respondent did not act with haste to terminate the 
services of Mr Smith. He was granted all leave due to him. He 
was not granted special leave, however, notwithstanding he 
was due to return to work on 4 October 1994 but was absent 
without authority after that date, no action was taken to 
terminate his services until he again refused to return to work 
approximately 3 weeks later. Termination was then effected 
as though it were a normal termination without any suggestion 
that it had been on account of any form of misconduct. 

It is not for the Commission to put itself in the place of the 
respondent and consider whether it would have acted 
differently in relation to Mr Smith. The question for the 
Commission to decide is whether the respondent exercised its 
right to terminate unfairly. That in my view must be measured 
considering the information known to the respondent at the 
time and whether it was reasonably entitled to accept such as 
all that which was available. I am satisfied that the respondent 
so acted on this occasion. Unfortunate as it may be Mr Smith 
was the master of his own destiny and therefore the 
Commission will not interfere with the decision of the 
respondent. The dismissal was not unfair. 

Appearances: Ms M. Ridley appeared on behalf of the 
applicant. 

Ms A. McNamara appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Gregory Neil Smith 
and 

Western Mining Corporation Ltd. 
No. 1067 of 1994. 

COMMISSIONER C.B. PARKS. 
30 October 1995. 

Order. 
HAVING heard Ms M. Ridley on behalf of the Applicant and 
Ms A. McNamara on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Aaldert Jan Vossebelt 

and 
Evening Star Investments Pty Ltd. 

No. 375 of 1995. 
COMMISSIONER A R BEECH. 

19 October 1995. 
Order. 

WHEREAS an application was lodged in the Commission; 
AND WHEREAS the matter was listed for conference and 

subsequently adjourned at the request of the applicant; 
AND WHEREAS the applicant subsequently filed a Notice 

of Discontinuance; 
NOW THEREFORE I, the undersigned, Commissioner of 

the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lois Vossebelt 

and 
Evening Star Investments Pty Ltd 

No. 374 of 1995. 
COMMISSIONER A R BEECH. 

19 October 1995. 
Order. 

WHEREAS an application was lodged in the Commission; 
AND WHEREAS the matter was listed for conference and 

subsequently adjourned at the request of the applicant; 
AND WHEREAS the applicant subsequently filed a Notice 

of Discontinuance; 
NOW THEREFORE I, the undersigned, Commissioner of 

the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the Industrial 
Relations Act, 1979, hereby order: 

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David A Wedd. 

and 
Interactive Tele-media Pty Ltd. 

(No. 596 of 1995) 
COMMISSIONER P E SCOTT. 

1 November 1995. 
Reasons for Decision. 

THE COMMISSIONER: The Applicant is claiming both 
unfair dismissal and non-award contractual entitlements in 
accordance with his alleged employment with the Respondent. 
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The Respondent raised as a preliminary issue the question of 
whether or not an employment relationship ever existed 
between the parties, and says that if one did not exist then no 
industrial matter is before the Commission and on that basis 
the Commission is without jurisdiction. The Respondent also 
says that negotiations between the parties resulted in these 
matters being settled, and therefore the application ought to 
be dismissed. 

The background to this matter is described by the Applicant 
in his evidence when he says that in 1992, he first had deal- 
ings with Acetel Pty Ltd which he says was the original name 
of the Respondent. From the beginning of 1993, he had made 
contact with the Respondent's national sales manager who 
offered him "a position as a commission representative" (tran- 
script—page 13), which position he says he continued with 
until 3 November 1994. The relationship between the parties 
until that time was governed by an agreement (Exhibit A) 
which described Acetel Pty Ltd as "the Service Provider" and 
the Applicant as its "Commissioned Representative". This 
agreement clearly set out the terms of the arrangement be- 
tween them and there is no dispute between the parties that 
during that time there was no employer/employee relation- 
ship between them. 

The Applicant says that in around October 1994, he was 
having some difficulty due to discrepancies in accounting pro- 
cedures which he was examining and he notified the manager 
of the Respondent that he had discovered these discrepancies 
and sought to have them resolved. Soon afterwards, he re- 
ceived advice that the Respondent's managing director, Mr 
David Burdon had been dismissed from the company. He re- 
ceived a facsimile communication from Stewart Smith (Ex- 
hibit 9) advising that he was Chairman of the Respondent and 
that he would come to Perth and meet with the Applicant and 
the clients in Western Australia. A meeting took place be- 
tween them on approximately 18 October 1994 and there were 
discussions between them. During those discussions, the Ap- 
plicant put to Mr Smith a proposal as to areas which he be- 
lieved needed attention. Mr Smith indicated to him that he, 
Mr Smith, would send to him "a proposal that would cement 
our future relationship". The Applicant said that there were 
three areas where he required change and they included veri- 
fication of the status of certain people within the Respond- 
ent's company, an ongoing contract and the title of State 
Manager, and some hardware and software to run the busi- 
ness. He had been working very independently until that point 
and believed that there was no security for him and he wanted, 
in his words "stability, the title, company backing etcetera" 
on the basis that "what had been going on was really quite 
disastrous in the past and it was necessary to really tighten 
up procedures" (Transcript—page 17). 

The Applicant then received from the Respondent a docu- 
ment dated 3 November 1994 (Exhibit 11), the important parts 
of which state: 

"Dear David, 
This fax letter is to set out the terms and conditions for 
yourself to expand your work profile with our group. I 
will detail them in point form for easy reference, as fol- 
lows: 

1) The position we are offering is that of Business De- 
velopment Manager (BDM), Western Australia, for 
One 900 Pty. Ltd., which is a wholly-owned sub- 
sidiary of Interactive Tele-media. One 900 P/L spe- 
cialises in Premium Rate Service applications on 
1900 and 0055, which is the business we want you 
to develop in the West and elsewhere. 

2) The reason I now want to put your business through 
One 900 is that we are already developing other na- 
tional Freecall and PRS business, which takes in WA, 
and I need to keep that clearly identified with ITM. 

3) We will provide you with a PC and in time link you 
to our internal E-Mail and information networks. 

such as Information Provider revenue share, or ad- 
vertising, or production or service establishment 
costs etc etc. TTie SNP does not include indirect costs 
against the service, such as corporate overheads etc. 

5) The 20% commission will be paid monthly, one 
month in arrears. 

6) You may, if you like, invoice us for the commissions 
due to you and notate for part to be paid as an offset 
against travel, car, and other expense, [sic] 

7) All business expenses incurred by the ITM Group 
against your business will be offset against the total 
expense incurred and can be reflected in your total 
SGP for all of your services. This does not include 
general overheads, directors time etc. What this 
serves to do with our EDM's is to keep them highly 
conscious about business expense, which of course 
is a major part of the equation, alongside revenue. 

8) We would like to invite you over to Sydney for the 
week after next, coming in on Sunday night (13th) 
for Monday and Tuesday (frill days) and returning 
to Perth on Wednesday afternoon. 

9) We would also like you to attend our annual confer- 
ence which will be held at a NSW venue in early 
February '95. 

10) A formal contract between yourself and ITM will be 
entered into to secure your interests. 

David, the terms you have been offered are very attrac- 
tive and should enable you to make a lot of money over a 
long period of time. I very much hope that you will grasp 
the opportunity and build a successful business for us 
both in Perth. 
Kind regards, 
Yours sincerely, 
STEWARTS. SMITH 
Chairman" 

(Exhibit 11) 
The Applicant accepted that proposal and it is from then 

that he considered that he commenced employment. The Ap- 
plicant described his role up until then as "to knock on doors, 
seeking clients; the other part was to create ideas and con- 
cepts to then promote to clients as a ready made product" 
(Tfanscript—pages 13 & 14). At page 24 of the Transcript he 
says that "I would take concepts that were happening in the 
East to take to the client base here and vice versa". 

As noted in Exhibit 11, the Applicant was invited to Sydney 
and attended what he described as a conference which he said 
was effectively a training exercise in how to deal with the 
company's procedures, documentation, commission arrange- 
ments etc. 

The Applicant never received the new contract or the equip- 
ment promised by the facsimile of Exhibit 11. He received 
blank business cards which were to be used on an interim 
basis until his could be printed. They were blank in as much 
as they contained the Respondent's details but did not have 
the Applicant's name, title or Western Australian contact de- 
tails. He was supplied with stationery and pro-forma docu- 
mentation. 

Other arrangements between the parties were as follows: 
(1) Prior to November 1994, the Applicant was paid 

monthly for commissions earned and he was able to 
negotiate with clients within a certain range of com- 
missions. This meant that he had some discretion as 
to what rate he would charge to the client. From No- 
vember 1994, the Respondent determined what the 
commission rates would be. The Applicant said that 
this was common with other service providers. 

(2) During the whole of the period, both prior and sub- 
sequent to November 1994, the Applicant was paid 
monthly by a direct payment to his bank account 

4) We will compensate you in the same way we do for 
our other BDM's, which is that they receive 20% of (3) The relationship became more formal and regulated 
the Service Net Profit (SNP) for all business that from November 1994 
they bring in. SNP is calculated monthly from the (4) From November 1994, procedures were put in place 
Service Provider Gross Revenue share we receive to provide the Applicant with much greater support 
from Telecom, less any direct costs to each service, tu the form of advice, assistance and guidance. 



(5) There is nothing in the evidence to indicate that the 
Applicant's role or function changed with the 
changed arrangements from November 1994. 

(6) In January 1995, at the Respondent's request, the 
Applicant went to Sydney for seven days to help work 
through some problems which had arisen with one 
of his clients in Perth. The Respondent paid for his 
airfare, and it would appear that he undertook this 
work without additional remuneration. 

Both parties referred the Commission to the decision of the 
High Court in Stevens v Brodribb Sawmilling Co Pty Ltd 
(1985-86) 160 CLR 16 as providing the indicia to be used in 
determining whether such a relationship existed. The judge- 
ment of Mason J at page 24 deals with the issue of the nature 
of the employer—employee relationship and he says: 

"A prominent factor in determining the nature of the 
relationship between a person who engages another to 
perform work and the person so engaged is the degree of 
control which the former can exercise over the latter. It 
has been held, however, that the importance of control 
lies not so much in its actual exercise, although clearly 
that is relevant, as in the right of the employer to exercise 
it: Zuijs v. Wirth Bros. Pty. Ltd. (30); Federal Commis- 
sioner of Taxation v. Barrett (31); Humberstone v. North- 
em Timber Mills (32). In the last-mentioned case Dixon 
J. said: 

"The question is not whether in practice the work 
was in fact done subject to a direction and control 
exercised by an actual supervision or whether an 
actual supervision was possible but whether ultimate 
authority over the man in the performance of his work 
resided in the employer so that he was subject to the 
latter's order and directions." 

But the existence of control, whilst significant, is not 
the sole criterion by which to gauge whether a relation- 
ship is one of employment. The approach of this Court 
has been to regard it merely as one of a number of indicia 
which must be considered in the determination of that 
question: Queensland Stations Pty. Ltd. v. Federal Com- 
missioner of Taxation (33); Zuijs' Case; Federal Com- 
missioner of Taxation v. Barrett (34); Marshall v. 
Whittaker's Building Supply Co. (35). Other relevant 
matters include, but are not limited to, the mode of remu- 
neration, the provision and maintenance of equipment, 
the obligation to work, the hours of work and provision 
for holidays, the deduction of income tax and the delega- 
tion of work by the putative employee." 

The Commission was also referred to the joint judgement of 
Wilson and Dawson JJ in particular at pages 36 and 37: 

"In many, if not most, cases it is still appropriate to 
apply the control test in die first instance because it re- 
mains the surest guide to whether a person is contracting 
independently or serving as an employee. That is not now 
a sufficient or even an appropriate test in its traditional 
form in all cases because in modem conditions a person 
may exercise personal skills so as to prevent control over 
the manner of doing his work and yet nevertheless be a 
servant: Montreal v. Montreal Locomotive Works (75). 
This has led to the observation that it is the right to con- 
trol rather than its actual exercise which is the important 
thing (Zuijs v. Wirth Bros. Pty. Ltd. (76)); but in some 
circumstances it may even be a mistake to treat as deci- 
sive a reservation of control over the manner in which 
work is performed for another. That was made clear in 
Queensland Stations Pty. Ltd. v. Federal Commissioner 
of Taxation (77), a case involving a droving contract in 
which Dixon J. observed that the reservation of a right to 
direct or superintend the performance of the task cannot 
transform into a contract of service what in essence is an 
independent contract. 

The other indicia of the nature of the relationship have 
been variously stated and have been added to from time 
to time. Those suggesting a contract of service rather than 
a contract for services include the right to have a particu- 
lar person do the work, the right to suspend or dismiss 
the person engaged, the right to the exclusive services of 
the person engaged and the right to dictate the place of 
work, hours of work and the like. Those which indicate a 

contract for services include work involving a profession, 
trade or distinct calling on the part of the person engaged, 
the provision by him of his own place of work or of his 
own equipment, the creation by him of goodwill or sale- 
able assets in the course of his work, the payment by him 
from his remuneration of business expenses of any sig- 
nificant proportion and the payment to him of remunera- 
tion without deduction for income tax. None of these leads 
to any necessary inference, however, and the actual terms 
and terminology of the contract will always be of consid- 
erable importance. 

Having said that, we should point out that any attempt 
to list the relevant matters, however incompletely, may 
mislead because they can be no more than a guide to the 
existence of the relationship of master and servant. The 
ultimate question will always be whether a person is act- 
ing as the servant of another or on his own behalf and the 
answer to that question may be indicated in ways which 
are not always the same and which do not always have 
the same significance." 

The circumstances of this relationship indicate, on the face 
of it, a mix of elements, some supporting the existence of an 
employer employee relationship, and others contrary to those. 
They need to be examined. It should also be noted that whilst 
there was change in a number of the arrangements between 
the parties from November 1994, the substance of the change 
needs to be considered. Change in arrangements may or may 
not.demonstrate change in the nature of the relationship. 

1. The Right to Control 
The evidence of the Applicant as to the Respond- 
ent's right of control was not entirely clear. There 
was evidence as to what limits were placed on his 
performance of his work and his communications 
with the Respondent's office. The Applicant said: 

"the intention was that if ever I had a problem 
there would be at least one or two people that 
I could talk to, so there was never going to be 
a problem with talking to someone". 

(Transcript—page 27). 
Notwithstanding questions posed by his Counsel in 
terms such as "give you direction", "need to be au- 
thorised' , "need to get authority to do that", the Ap- 
plicant gave evidence that: 

"not so much as to implement an idea; the 
authority was only—well, I couldn't imple- 
ment a service myself. It had to be signed by a 
director or approved by a director. But a stand- 
ard service didn't really need anything but a 
signature." 

(Transcript—Page 24). 
When he was asked "if you had come up with a new 
idea in terms of a totally new service did that need to 
be authorised? ... Not at all I would talk to someone 
and suggest what it was that I was talking about." At 
pages 22 to 23 of the Transcript the Applicant said 
he was encouraged to discuss ideas, to: 

"run them past the Company. They had had a 
lot more experience obviously, they had been 
in business for four to five years, and they 
would know—I think basically they would 
know, "yes we've tried that, so don't worry 
about that," or "we haven't tried that, and if 
we add that to it, it may work". 

It seems that this was not specific direction but sup- 
port and feedback and assistance in the dissemina- 
tion of ideas throughout the network to avoid 
reinventing already tested ideas. On a number of 
occasions the Applicant referred to the "chain of 
command" but there is no indication of actual or 
potential command, direction, or authority as to how 
this work was to be done. 
There was evidence as to what areas the Applicant 
did not deal with. He said in respect of matters such 
as advertising that this was not something that he 
could deal with. At page 22 of the Transcript he said 
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that "Interactive Tele-media and indeed all service 
providers only engage in what 1 call the peripherals 
of a service... so it wasn't an area that was really in 
my hands". This confirms that his role was limited 
to providing a particular service to the Respondent. 
It is also noted that whilst at page 22 of the Tran- 
script he indicates that there was standard paperwork 
and that this had to be authorised by a Director of 
the Company but he says that this was "theoretical". 
It is clear that the Applicant could not implement a 
service because, as noted earlier, his purpose was to 
expand the business and create concepts, seeking 
clients, knocking on doors etc. It seems from his 
evidence that his role was not the implementation of 
the concepts—the implementation was the respon- 
sibility of the Respondent. It was interesting that in 
his evidence, the Applicant never stepped over the 
line in respect of describing his relationship with the 
Respondent as one where he was subject to direc- 
tion from the Respondent as to how he performed 
his role. It is difficult to discern whether the Appli- 
cant's evidence was given in this way as a result of 
either there not being any real control of him by the 
Respondent or, his desire not to be seen to have some- 
one else exercise authority over him but to want to 
be seen as being an independent person with a great 
deal of discretion and experience. This does not help 
to demonstrate that there was an employer-employee 
relationship, as he, as Applicant, is required to do. 
On the face of it there are indicators of an employ- 
ment contract including that he attended a confer- 
ence where there was training as to how certain 
aspects of his work could be done however an ex- 
amination of this shows that this may be merely a 
desire by the Respondent to have certain standard- 
ised procedures amongst its agents and to inform its 
agents as to how the business worked to enable them 
to fit in with its business methods as is common in 
agency arrangements. He received training on the 
Respondent's procedures, paperwork etc but there 
was nothing to indicate that the Respondent had the 
right of control over the way in which he undertook 
his work. 
Mr Mossenson for the Applicant said in his submis- 
sion that the Applicant was required to attend the 
conference in Sydney, however, the evidence of the 
Applicant and Exhibit 11 indicate that the Applicant 
was invited to attend. 
There was no direction or apparent right of direc- 
tion by the respondent over hours or place of work, 
holidays or matters of this nature, however one might 
not expect such direction in this type of work and in 
the circumstances of the distance, time differences, 
and the experience of Applicant even if he were an 
employee, so these matters do not help in the deter- 
mination of the nature of the relationship. 
Other Indicia 

(a) Title and "Position" 
While on the face of it, having a title may in- 
dicate employment, in this case it does not 
indicate that the Applicant held a position as 
employee with the Respondent, but indicates 
a tool used by both parties to assist the Appli- 
cant in doing business. 
The Applicant says that the reason he was 
seeking the title of State Manager was because: 

"it may sound a little bit strange but in 
this business day and age, David Wedd 
walking in off the street to speak to the 
chairman of a board or a government 
minister was a little bit difficult. When- 
ever you rang a company you were 
asked what your name was and which 
company you were from. As a commis- 
sioned representative I had no company 
that I could say I was from, so I was 
David Wedd. It was necessary to have a 

title if I was to—I felt that if I had a title 
of along the lines of State Manager, In- 
teractive Tele-Media WA, then it opens 
a lot more doors. It opens doors a whole 
lot easier." 

(Transcript—Page 17) 
It should be noted that whilst Exhibit 11 shows 
the Respondent offering the Applicant "the 
position ... of Business Development Man- 
ager", the Applicant said that in 1993 the com- 
pany would "offer (him) a position as a 
commission representative". Therefore, this 
terminology of "offering a position" does not 
demonstrate the nature of the relationship one 
way or another. 
The remainder of Exhibit 11 contains some 
elements which can be read in favour of an 
employer-employee relationship, others 
against, and others still which could support 
either proposition. 

(b) Calculation of Remuneration 
The new method of calculating remuneration 
which was offered to the Applicant, and which 
he accepted provided less scope for the Ap- 
plicant to negotiate rates with clients, and was 
a more rigid formula compared with the pre- 
vious arrangement. It provided for him to in- 
voice the Respondent and to "notate for part 
to be paid as an offset against travel, car, and 
other expense". This might indicate an advan- 
tage to die Applicant in his taxation arrange- 
ments as an independent contractor, but is not 
necessarily so. There is control by the Re- 
spondent over expenses noted in point 7 of 
Exhibit 11 but, once again, this is not neces- 
sarily indicative of any particular type of rela- 
tionship and arguments could be mounted in 
support of either alternative. 

(c) Exclusive Relationship 
This arrangement may indicate an employment 
relationship, however, it cannot be said to be 
a determining feature on its own. 

(d) Provision of Equipment 
In November 1994, the Respondent promised 
to provide certain equipment to the Applicant 
but this never occurred. The Applicant de- 
scribed the essential equipment as being a 
phone and a mobile which he supplied for him- 
self. Apart from that he needed a computer 
and this was not provided. 

(e) Method of Payment 
This did not change during the whole period. 
Payment continued to be made monthly into 
the Applicant's bank account. It is interesting 
to note that Exhibit 1 shows banking details 
as including the account name into which pay- 
ment was made was "Global Pulse". This was 
the trading name used by the Applicant in his 
Local Court action against the Respondent's 
Chairman. The Applicant says that he estab- 
lished the business name prior to November 
1994 on the basis of advice, for taxation pur- 
poses. It appears that he continued to use this 
business name after November 1994. 
No deduction was made from payments on 
account of taxation. 
The Applicant appears to have borne some 
costs of doing business. 
These features indicate the continuation of the 
previous relationship rather than any change, 
and indicate that the Applicant was, and con- 
sidered himself to be, conducting his own 
business. 

(f) The Work in Sydney in January 1995 
The Applicant's evidence was that when Mr 
Smith described the problem being 
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experienced in respect of one of the Appli- 
cant's clients, Mr Smith asked him "can you 
please assist us?". The Respondent paid for 
his travel costs. He was asked in evidence— 
"this was at the request of Mr Smith?... It was 
almost embarrassing to have to go to the cli- 
ent and explain". 
It was in the Applicant's interests, even if he 
were an independent contractor, to ensure that 
his client was satisfied by the service provided 
by his principal. Mr Smith requested, not in- 
structed, the Applicant to attend Sydney to 
assist them, and he did so. This situation does 
not clearly indicate one way or the other the 
relationship between the parties. 

In matters of this nature the onus rests upon the 
Applicant to demonstrate that an employer-employee 
existed. This has not been sufficiently clearly dem- 
onstrated to discharge this onus. On balance, there 
are some elements of the relationship which would 
incline towards that of employer-employee, however, 
a major element of the right to control has not been 
demonstrated to have existed. Combined with other 
elements such as taxation and payment arrangements, 
the Applicant "trading as Global Pulse", this tends 
to indicate a relationship other than employer and 
employee. It would seem, too, that the more formal- 
ised procedures put in place upon Mr Smith taking 
control after Mr Burdon's departure, combined with 
the new arrangements involving the Applicant, were 
not necessarily indicative of a change in the nature 
of their relationship, but of a more formalised, and 
perhaps more professional arrangement of the same 
relationship. 

As it has not been demonstrated on the balance of prob- 
abilities that an employer—employee relationship existed be- 
tween the parties, there is no industrial matter before the 
Commission, and accordingly the application will be dis- 
missed. 

On this basis, there is no need to deal with the issue of 
whether the negotiations between the parties had previously 
settled the matter. 

Appearances: Mr I Mossenson (of Counsel) on behalf of 
the Applicant. 

Mr J Ludlow (of Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David A Wedd. 

and 
Interactive Tele-media Pty Ltd. 

(No. 596 of 1995) 
COMMISSIONER P E SCOTT. 

1 November 1995. 
Order. 

HAVING heard Mr I Mossenson (of Counsel) on behalf of 
the Applicant, and Mr J Ludlow (of Counsel) on behalf of the 
Respondent, now therefore, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this matter be and is hereby dismissed. 
(Sgd.) P. E. SCOTT, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ms M A Welsh 

and 
Solihull Pty Limited Trading as Frontline Realty. 

No. 746 of 1995. 
COMMISSIONER RE. SCOTT. 

28 September 1995. 
Order. 

WHEREAS this is an application for a claim of unpaid con- 
tractual benefits under an employment contract, pursuant to 
s29(b)(ii) of the Industrial Relations Act, 1979, and; 

WHEREAS at a conference held on Monday, the 28th day 
of August 1995 it became clear the matter would not be set- 
tled and was referred for arbitration and; 

WHEREAS prior to the hearing on Tuesday, the 26th day of 
September 1995 a Notice of Discontinuance was lodged in 
the Commission by the Applicant; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Simon Carves Australia Pty Ltd, Leighton Contractors Pty 

Ltd, Pacific Industrial Company A.S.E. Engineering Pty Ltd 
and 

The Automotive, Food, Metals, Engineering, Printing 
and Kindred Industries Union of Workers—Western 

Australian Branch & The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of 

Australia—Western Australian Branch & Communications, 
Electrical, Electronic, Energy, Information, Postal, 
Plumbing and Allied Workers Union of Australia, 

Engineering and Electrical Division, WA Branch & The 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. C 288 of 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18 October 1995. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS on the 4th day of October 1995 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

WHEREAS it was demonstrated that industrial action had 
occurred in support of the Union's claim; and 

WHEREAS, in the opinion of the Commission, it was nec- 
essary to prevent the further deterioration of industrial rela- 
tions between the parties; and 

WHEREAS the Commission as presently constituted held a 
further conference in Kalgoorlie on the 18 th day of October 
1995; and 
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WHEREAS at that conference the parties made submissions 
as to their respective positions; and 

WHEREAS the Commission then undertook an inspection 
of the construction site and the work being done there; and 

WHEREAS at the conclusion of the site inspection the con- 
ference resumed and further and final submissions were made 
by the parties; and 

WHEREAS the Commission having considered the submis- 
sions and from what was observed on the site inspection hereby 
orders:— 

(1) THAT a site allowance of $2.30 per hour shall be 
paid to all employees of the applicants engaged to 
work on the Kalgoorlie Nickel Smelter Construc- 
tion Site at Kalgoorlie from the date of commence- 
ment of the construction project and for the duration 
of the project; and 

(2) THAT a special project allowance of seventy cents 
(70c) per hour be paid to all employees of the appli- 
cants engaged on work at the construction site at 
Kalgoorlie from the commencement and for the du- 
ration of the construction project; and 

(3) THAT such site allowance of $2.30 per hour worked 
recognises and is in payment for all aspects of work 
at the construction project including the location and 
all disabilities associated with the project and such 
payments shall be in lieu of all prescribed disability 
allowances in any award that may apply to any award 
employee engaged by the applicants to perform work 
on this project; 

(4) THAT such special project allowance of seventy 
cents (0.700) per hour worked recognises and is in 
payment for all other working conditions specific to 
the construction project and such payment shall be 
in lieu of all prescribed disability allowances in any 
award that may apply to any award employee en- 
gaged by the applicants to perform work on this 
project. 

(5) THAT no further claims be made by the respondents 
on the applicants for the duration of the construc- 
tion project; 

(6) THAT the claim for an increase in the Living Away 
From Home Allowance from $264.40 per week to 
$336.00 per week is dismissed; 

(7) THAT the applicants undertake to advise all employ- 
ees engaged to work on the construction project of 
the conditions of employment as detailed in this 
Order forthwith. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Royal Perth Hospital and Others 

and 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers and Others. 
No. C 284 of 1995. 

COMMISSIONER P E SCOTT. 
28 September 1995. 

Recommendation. 
WEEREAS the Applicant filed an application for an urgent 
conference to deal with the issue of picket lines and bans at 
the premises of Royal Perth Hospital and other Hospitals in- 
stituted by the Respondents; and 

WHEREAS a conference was convened at 9.00am on Thurs- 
day 28 September 1995; and 

WHEREAS such picket lines at Royal Perth Hospital are 
said to be causing deliveries of supplies and removal of waste 
and soiled linen to be impeded; and 

WHEREAS picket lines were instituted because the Re- 
spondents say that two painters at Royal Perth Hospital, Mr 
Megaw and Mr Smith, have been unfairly treated as a conse- 
quence of the contracting out of the painting work of the Hos- 
pital to a private contractor and such painters have been 
instructed to report for redeployment and have refused, and 
have subsequently been stood down; and 

WHEREAS the Commission is advised that the two paint- 
ers have lodged applications with the Australian Industrial 
Relations Court claiming that they have been unfairly dis- 
missed from their employment; 

NOW THEREFORE the Commission hereby recom- 
mends— 

1. THAT the all industrial action including picket lines 
and bans be lifted by twelve noon today; 

2. THAT for a period of two months, to allow the ap- 
plications by Mr Megaw and Mr Smith to proceed 
in the Australian Industrial Relations Court, that the 
Applicant find for the two painters, painting work at 
other metropolitan hospitals. 

3. THAT during the two month period of their employ- 
ment at other hospitals that Mr Megaw and Mr Smith 
report to Royal Perth Hospital for functional and vo- 
cational assessment and become redeployees as part 
of that process, whilst not conceding their claims in 
the Australian Industrial Relations Court. 

4. THAT should the claims in the Australian Industrial 
Relations Court not be resolved within two months 
that the conference will be reconvened. 

5. THAT provided the above recommendations are 
complied with that Mr Megaw and Mr Smith will be 
paid as painters from twelve noon today. 

6. THAT the Respondents seek to clarify with the Min- 
ister his comments made to them on 26 September 
1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Communications, Electrical, Electronic, Energy, 
Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch 

and 
Fisheries Department of Western Australia. 

No. C 226 of 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
1 November 1995. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS on the first day of November, 1995 a confer- 
ence was held by the Commission pursuant to Section 44 of 
the Act; and 

WHEREAS it was demonstrated that the parties were in dis- 
pute as to the Union's claims; and 

WHEREAS, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial re- 
lations between the parties; 

The Commission hereby orders: 
a) That the Order No C 753 of 1987 be and is hereby 

suspended from further operation. 



b) That the above suspension shall continue until the 
Respondent's claim that Order C 753 of 1987 be 
entirely cancelled is heard and determined by the 
Commission which claim is objected to and opposed 
by the Union. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stegbar Pty Ltd 

and 
Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch. 

No. C 312 of 1995. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

27 October 1995. 
Order. 

WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS on the 27th October, 1995, a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

WHEREAS, the parties had negotiations and have now 
reached agreement as to the Four day work week; and 

WHEREAS having heard Ms L. O'Farrell and with her Mr 
D. Wright and on behalf of the applicant and Mr J. Fiala on 
behalf of the respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
relations Act, 1979 hereby Orders— 

THAT the document attached hereto shall be known 
as the Metal Trades (General) Stegbar Pty Ltd (Reduced 
hours and Earnings) Order 1995 and shall come into op- 
eration on and from the 27th day of October, 1995. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the 'Metal Trades (General) 
Stegbar Pty Ltd (Reduced Hours and Earnings) Order 1995'. 

2.—ARRANGEMENT 
1. Title 
2. Arrangement 
3. Scope 
4. Date of Operation 
5. Hours of Work 
6. Wages 
7. Long Service Leave 
8. Annual Leave 
9. Absence Through Sickness 

10. Intent of Order 
3.—SCOPE 

That notwithstanding the provisions of the Metal Trades 
(General) Award 1966 No. 13 of 1965 as amended, this Order 
shall apply to employees eligible to belong to the 
Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Workers Union of Australia, 
Engineering and Electrical Division, WA Branch, employed 
by Stegbar Pty Ltd (Incorporated in Victoria) in its 
establishment at 66 Prindiville Drive, Wangara, Western 
Australia. 

4.—DATE OF OPERATION 
This Order shall operate on and from 27th October, 1995 

until further Order. 

5.—HOURS OF WORK 
(1) Notwithstanding the provisions of the Metal Trades 

(General) Award 1966 No. 13 of 1965 as amended, where the 
employer, the union and the majority of employees in the 
establishment, section or sections or group agree, hours of 
work may be arranged so that a lesser number of ordinary 
hours per week than those specified by the aforementioned 
award may be worked. 

(2) The hours of work agreed pursuant to subclause (1) hereof 
shall be deemed to be the ordinary hours of work for the 
purpose of the Metal Trades (General) Award 1966 No. 13 of 
1965 as amended. 

(3) If agreement has been reached pursuant to subclause (1) 
to work a lesser number of hours than 38 and the volume of 
work increases, at least 48 hours notice shall be given to return 
to a 38 hour week. 

6.—WAGES 
Where an agreement is reached in the terms of Clause 5.— 

Hours of Work, in the establishment, section or sections or 
group, then notwithstanding the provisions of the Metal Trades 
(General) Award 1966 No. 13 of 1965 as amended, wages 
payable each week shall be calculated in the proportion that 
the weekly hours actually worked bear to 38 ordinary hours. 

7.—LONG SERVICE LEAVE 
Notwithstanding the provisions of Clause 25.—Long service 

Leave, of the Metal Trades (General) Award 1966 No. 13 of 
1965 as amended, where an employee, the employer and the 
union agree, long service leave may be taken in more than 
two separate periods to allow such leave to be taken on a daily 
basis. 

8.—ANNUAL LEAVE 
Notwithstanding the provisions of Clause 23.—Holidays and 

Annual Leave, of the Metal Trades (General) Award 1966 No. 
13 of 1965 as amended, where an employee, the employer 
and the union agree annual leave may be taken in more than 
three separate periods to allow such leave to be taken on a 
daily basis. 

9.—ABSENCE THROUGH SICKNESS 
Notwithstanding the provisions of Clause 24.—Absence 

Through Sickness of the Metal Trades (General) Award 1966 
No. 13 of 1965 as amended, when subclause (1) of Clause 
5.—Hours of Work, of this Order is implemented by the parties, 
sick leave shall accrue in the proportion that the average weekly 
hours actually worked bear to 38 ordinary hours. 

10.—INTENT OF ORDER 
The intent of this Order is that reduced hours of work, and 

the associated reduction of weekly earnings may overcome 
the necessity for the termination of employees' services that 
may otherwise have been required due to the existing 
unfavourable economic circumstances. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Holland Construction and Engineering Pty Ltd 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. C 254 of 1995. 

COMMISSIONER P E SCOTT. 
27 October 1995. 

Order. 
WHEREAS this is an application for a conference pursuant to 
section 44 of the Industrial Relations Act 1979, and; 

WHEREAS the applicant sought leave to withdraw the ap- 
plication on the 31 st day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979. 
hereby orders: 

THAT this application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

seeking to finalise the enterprise bargaining. It sought the op- 
portunity, however, to consider its position and advise in writ- 
ing. 

By letter dated 5 October 1995, the company advised that it 
would be premature to cancel the Order. In the alternative, in 
the event of the Order being cancelled, the company requested 
that at the sign of future industrial action, a new Order issue 
forthwith. 

The Commission, having reviewed the respective positions 
of the parties, is satisfied that the circumstances that gave rise 
to the issuance of the Order, namely certain industrial action, 
is no longer taking place, with no reasonable prospect of it 
being reinstituted; and, with respect to the question of any 
future industrial action, declines to foreshadow whether it 
would issue another Order or not. 

NOW THEREFORE, I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission, pur- 
suant to the powers conferred on me under the Industrial Re- 
lations Act, 1979, do hereby Order— 

THAT Order No. C 108 of 1995, issued on 19 July 
1995, be and is hereby cancelled. 

(Sgd.) R.H. GEFFORD, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

SCM Chemicals Limited 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, Western 

Australian Branch and Others. 
No. C 108(A) of 1995. 

COMMISSIONER R.H. GIFPORD. 
2 November 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

St John of God Hospital Murdoch 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. C 326 of 1995. 

COMMISSIONER C.B. PARKS. 
1 November 1995. 

ON 19 July 1995, the Commission, as presently constituted, 
issued an Order requiring the Union parties to such Order, 
namely the Australian, Liquor, Hospitality and Miscellane- 
ous Workers' Union, Miscellaneous Workers' Division, West- 
em Australian Branch, the Metals and Engineering Workers' 
Union—Western Australian Branch, the Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch) and the Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Aus- 
tralia—Western Australian Branch, to not recommend or oth- 
erwise support further industrial action (as defined in the Order) 
at the company's Australind and Kemerton operations. The 
Order also required employees of the company, being mem- 
bers of, or eligible to be members of, the Union parties, to not 
undertake further industrial action. 

Order (7) of such Order stated that it remain in effect until 
all parties request that it be cancelled or the Commission so 
determines that it be cancelled. 

At a Conference pursuant to s.32 of the Industrial Relations 
Act, 1979, held on 21 September 1995, to enable the Com- 
mission to review the state of the dispute between the union 
parties and the company, the union parties sought that the 
Order, issued on 19 July 1995, be cancelled. They advised 
that the employees of the company had met on 7 September 
1995 and had resolved to withdraw their claims relating to 
enterprise bargaining and to discontinue any industrial action 
at this time. The effect of the withdrawal of claims was that 
the enterprise bargaining which had occurred, could proceed 
no further. 

The company responded by requesting that the Order not be 
cancelled, on the ground that there was still a dispute in exist- 
ence between the parties, and the potential for further indus- 
trial action still existed. The company advised that it was still 

WHEREAS on 1 November 1995 the applicant filed in the 
Registry of the Commission an application requesting that an 
urgent conference be convened pursuant to s44 of the Indus- 
trial Relations Act 1979 (the Act); and 

WHEREAS the Commission convened a conference pursu- 
ant to s44 of the Act on 1 November 1995; and 

WHEREAS the Commission has been informed at the afore- 
mentioned conference that employees of the applicant who 
are members of, or eligible to be members of, the respondent 
union engaged pursuant to the terms of the St John of God 
Murdoch Care givers Agreement 1994, commenced strike ac- 
tion at or about 12.45pm on 1 November 1995; and 

WHEREAS the Commission is informed that the effects of 
the aforementioned strike action have the potential to be det- 
rimental to the health and well-being of the patients under 
treatment by the respondent; 

NOW THEREFORE the Commission, being satisfied that 
the strike action may be detrimental to the health and well- 
being of the patients as alleged, and being of the view that it is 
necessary to prevent a deterioration of industrial relations be- 
tween the parties until it the dispute between them has been 
resolved by conciliation or arbitration, pursuant to the powers 
conferred upon it under s44(6) (ba) hereby orders— 

THAT the respondent, Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Work- 
ers Division, Western Australian Branch and its officials 
shall take all necessary steps to persuade its members 
engaged in strike action at St John of God Hospital 
Murdoch to cease such action. 

THAT employees of St John of God Hospital Murdoch 
who are members of, or are eligible to be members of, 
the Australian Liquor, Hospitality and Miscellaneous 
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Workers Union, Miscellaneous Workers Division, West- 
em Australian Branch presently engaged in strike action 
shall cease such action and shall not re-engage in such 
action. 

THAT the employees engaged in the aforementioned 
strike action shall comply with the terms of this order 
forthwith and no later than 7am, 2 November 1995. 

THAT representatives of the St John of God Hospital 
Murdoch and the Australian Liquor, Hospitality and Mis- 
cellaneous Workers Union, Miscellaneous Workers Di- 
vision, Western Australian Branch shall meet on 2 
November 1995 and attempt to conciliate upon the dis- 
pute between them. 

THAT representatives of the St John of God Hospital 
Murdoch and the Australian Liquor, Hospitality and Mis- 
cellaneous Workers Union, Miscellaneous Workers Di- 
vision, Western Australian Branch shall attend a s44 
conference at 4.30pm on 2 November 1995, should the 
dispute between them not be resolved before the time 
and date scheduled for conference. 

THAT the order remains in force until cancelled by the 
Commission upon the application of either party. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Sales Representatives and Commercial Travellers Guild of 
WA Industrial Union of Workers 

and 
Bookmarketing Pty Ltd. 

No. C 110 of 1995. 
COMMISSIONER P E SCOTT. 

31 October 1995. 
Order. 

WHEREAS conferences were convened on the 21st day of 
March and the 8th day of May 1995 to deal with this matter; 
and 

WHEREAS a Notice of Discontinuance was filed on the 
11th day of October 1995; 

NOW THEREFORE, the Commission pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT this application be, and is hereby discontinued. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 

CONFERENCES— 
Matters referred—■ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch, 

and 
DOM-UTE Pty Ltd. 

No. CR 277 of 1995. 
COMMISSIONER RE. SCOTT. 

13 October 1995. 

Reasons for Decision. 
THE COMMISSIONER: This matter came before the Com- 
mission for hearing and determination pursuant to Section 44 
of the Industrial Relations Act, 1979, following conciliation 
being unable to resolve the dispute between the parties. 

The issue is set out in the terms of the Memorandum of 
Matters for Hearing and Determination dated 27 September 
1995 which states: 

"The union claims that it's members employed by 
DOM-UIE at the B.P. Oil Refinery Kwinana should be 
paid for all time not worked between Thursday, 21st Sep- 
tember, 1995 and Wednesday, 27th September, 1995, as 
a result of the industrial dispute, the subject of matter 
No. C 277 of 1995." 

Due to the circumstances of the work involved, the Com- 
mission listed CR 277 of 1995 for hearing as a matter of ur- 
gency. At the commencement of the hearing, the applicant 
sought to have a number of other contractors who were un- 
dertaking work on the same site joined to this matter. At that 
time, the Commission rejected the claim for joinder, giving its 
reasons at the time. It should be noted that another applica- 
tion, C 283 of 1995 for the joinder of those parties, was not 
formally referred for hearing and determination and still re- 
mains live, to be dealt with further following discussions be- 
tween the parties to that matter, should that be necessary. 

The matter before the Commission now is, as stated by Mr 
Peckham for the applicant, a claim for payment pursuant to 
Section 28 of the Occupational Health, Safety and Welfare 
Act, 1984 ("OHS & W Act"), for time lost by employees of 
DOM-UIE who refused to work on the CDU 1 maintenance 
shutdown at BP Refinery, Kwinana ("BP"), on the basis that 
they had reasonable grounds to believe that to continue to 
work would have exposed them to a risk of imminent and 
serious harm to their health. This was on the basis that asbes- 
tos was found to be present on that site, and that the proce- 
dures for handling the material involved were alleged to be 
inadequate. 

The applicant brings this claim pursuant to Section 28(2) of 
the OHS & W Act, which provides that a dispute as to whether 
there is an entitlement to pay, and what the entitlement is, may 
be referred by any party to the dispute to this Commission. 

It should be noted that amendments to the OHS & W Act, 
were proclaimed during the hearing of this matter by the Com- 
mission, but the parties were anxious that the matter proceed 
and be dealt with, and urged the Commission to do so. 

Whilst relying on the provisions of the OHS & W Act as the 
basis of the claim, Mr Peckham also urged the Commission 
not to be limited by a strict interpretation of those provisions, 
but to deal with the claim in accordance with Section 26(l)(a) 
of the Industrial Relations Act 1979, by acting according to 
equity, good conscience and the substantial merits of the case. 

BACKGROUND AND EVIDENCE 
The Commission was informed that BP Refinery Kwinana 

was built in the 1950s and, as with many refineries built in 
that era, asbestos was used as lagging and gasketting material. 

In 1988, following a dispute at the site, a procedure was put 
in place identifying the areas where asbestos was to be found 
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and setting up a programme for its removal over a period of 
time. BP is said to have a register of areas containing asbestos 
which is checked as part of the planning and procedures prior 
to any work being undertaken. 

It seems that either the procedure had broken down or that 
some parts of the CDU 1 site had not been included on this 
register because when DOM-UEE was contracted to work on 
this unit during its shutdown commencing on 1 September, 
1995, it was not engaged to work with asbestos. It was known 
that asbestos lagging was present around certain pipework on 
the site, however, a specific arrangement had been made for 
its removal by a specialist firm, at a time when other workers 
would not be on the site, so that proper isolation techniques 
could be applied. 

Part of the work to be done by employees of DOM-UIE was 
the removal of trays from towers within the CDU 1 site. In the 
early evening of Thursday, 14 September, 1995, Mr John 
Crowther, the site maintenance manager for BP, responsible 
for the CDU 1 project, received a telephone call at home to 
say that a BP supervisor suspected that some of the gasketting 
on the trays in the towers on the CDU 1 was asbestos. Mr 
Crowther advised the supervisor to stop the work concerned 
and water wash the column so as to prevent any possible loose 
fibres escaping. The situation was to be reviewed first thing 
the next morning. 

On the Friday morning, discussions were held and proce- 
dures put in place for the proper removal of asbestos, includ- 
ing inducting workers who had and would work on those trays 
on proper and safe removal procedures. This procedure in- 
cluded the gasketting material being removed from the trays 
while in the tower, the material being properly bagged and 
labelled, and disposed of. The trays and the bagged material 
were then passed out of the tower. 

The following Tuesday, 19 September, 1995, it was said 
that a skip containing trays from which gasketting material 
had been removed, and bags of that material had been left 
uncovered on site. There is some dispute as to how long the 
skip had been there with this material in it. It was also said 
that trays which had contained asbestos gasketting were left 
on the scaffolding and then thrown into the skip, not placed 
there, when the skip was 25-30 metres above the ground. 

Mr Alton Tebbitt, a rigger, scaffolder, crane driver, gave 
evidence that he saw material falling about the area, and that 
some fell on him. He believed, based on his past experience 
of the BP site, that this material was asbestos. He also says 
that the skip with this loose material was tipped up and trays 
and material fell out on to the ground. The trays were loaded 
on to the back of an open truck which travelled around the 
site on its way to dispose of the material. 

There was evidence from Mr John Righetti, a trades assist- 
ant, that he was engaged in removing trays and material from 
the towers, spraying down the area, etc. He said he wore a 
breathing apparatus and dust mask when working inside the 
tower, but not when working outside on the platforms of the 
scaffolding. Some of the trays, once outside the tower, were 
lowered to the ground in a cage or by rope. 

A number of wimesses gave evidence that workers outside 
the towers had no breathing apparatus or other protection, and 
this appears to have been a concern: ie. that whilst procedures 
were put in place for the protection of those employees work- 
ing inside the towers to remove the asbestos gasketting from 
the trays, the trays, when passed outside the towers may still 
have been hazardous, although there was no evidence to dem- 
onstrate that this was the case. 

Mr John Brenchley, a crane driver with DOM-UIE, gave 
evidence that workers on site approached him on Tuesday, 19 
September with concerns about the procedure being used. They 
told him of unbagged trays being left on platforms on the scaf- 
folding, of material being thrown, not placed, in the skip, the 
skip being left for a lengthy period, taken away uncovered 
and not marked. He said he understood that it was taken to the 
north east comer of the site and just dumped. There was con- 
cern that the whole site had been contaminated. He said that 
when he approached BP management about this, they didn't 
appear concerned. On the Wednesday morning, having re- 
ceived what he described as a number of hostile questions 
from the workforce and speaking with management, he con- 
tacted the union. He received advice to tell the workforce to 

make the work safe, then go to the crib sheds and await the 
arrival of the union organiser. 

Mr Trevor Nairn, company secretary and the person respon- 
sible for industrial relations at DOM-UIE, says he was ad- 
vised of the situation with the skip while on his way to the site 
on Wednesday, 20 September. He then met with members of 
his company's management and BP management. 

When he arrived on site, the DOM-UIE employees had al- 
ready been informed of the situation, were in the crib sheds 
and awaiting the arrival of the union's organiser, Mr Anderton. 

Mr Nairn says that he met Mr Anderton at the gate as Mr 
Anderton arrived. He says he advised Mr Anderton that the 
area where the asbestos had been found could be isolated and 
work could continue elsewhere. Mr Anderton said he would 
inspect the site, speak to the workforce and get back to Mr 
Nairn. 

The meeting of the workforce with Mr Anderton then took 
place. The evidence of a number of the witnesses who were 
present at that meeting was that those present felt fear and 
some anger. They felt that they should not have been placed 
in the circumstances described to them. Mr Brenchley's evi- 
dence was that the workforce were not 100% sure of what the 
situation was, they believed that the work areas were not safe 
because trays with asbestos still attached were lying about on 
the platforms, that there would be wind borne fibres, and other 
asbestos would be trapped in unknown places, so they de- 
cided to leave the worksite and would meet again at 7.00am 
the next day to discuss any progress on the clean up. They left 
the worksite before management could discuss the situation 
with the union or alternative duties could be allocated to them. 

The evidence of the employees as to why they refused to 
work from Wednesday, 20 September 1995 was mixed. Mr 
Newman said that he stopped work because he is part of the 
union, he had no alternative but to stop, and because he backed 
the decision. He had fear for his health. Mr Morgan said that 
he feared he could die from asbestos. Mr Andrews said he 
didn't know much about asbestos, but he feared that it can 
kill. Mr Guazelli said he stopped work because he was shown 
a glass of asbestos by someone called Andrew Jones. Mr 
Mackle said that he wasn't in the area where the asbestos was 
but that when he heard the word asbestos, "I was off". He had 
had a mate die after working at Wittenoom for a number of 
years. 

Mr Pinknee said that he was in one of the towers with a 
fitter who joked with him that if he worked in that area for 
long he would end up having three heads. When they lifted a 
beam, the fitter had banged on the beam and dust fell from it. 
The fitter had told him it was asbestos but he did not know if 
it was or not. Mr Bell said that he knows very little about 
asbestos but he knows that it can cause lung cancer. The amount 
of dust around caused him concern. He said he went out be- 
cause everyone else did. It is interesting that some employees 
gave evidence that they believed no one was to blame for what 
had occurred, and that the situation was being rectified, while 
others felt let down either by BP or by the respondent, that 
they hadn't been warned about the asbestos. Mr Nairn gave 
evidence that some employees had inductions onto the site 
which included reference to the BP Refinery site containing 
asbestos, but others didn't. 

Some employees joined in the stoppage, not for fear that 
work they were doing would risk their own or others' health, 
but in support of others. 

The decision of the meeting was reported to Mr Nairn. Mr 
Nairn, in discussions with representatives of the workforce 
and others, suggested that arrangements for independent air 
monitoring be made either through BP or through another in- 
dependent body nominated by the union. It was agreed to ar- 
range this through BP, and at 1.30pm that day, MPL 
Laboratories was on site to inspect it and to organise air moni- 
toring. 

The testing done was static testing involving monitors be- 
ing placed in 13 different locations around the site, including 
inside and around the towers. The monitors pull air through a 
sampling head which catches any fibres (asbestos or other- 
wise) on a filter. The time of commencement and finishing is 
noted, so that the volume of air pulled through the sampling 
head can be calculated. Some 500 tests results had been ana- 
lysed by the time of the hearing. 
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During discussions between management and the union on 
Wednesday, a list of eight or nine concerns was put forward 
by the union. Following discussion of these points, Mr Nairn 
put in writing to Mr Anderton the agreed outcomes by letter 
dated that day (Exhibit P-5). This letter was apparently circu- 
lated at the meeting of the workforce on Thursday, 21 Sep- 
tember but some witnesses do not recall seeing it. The relevant 
parts of this letter state: 

"Further to the meeting held on 20th September 1995, 
within the BOS Australia BP Site Offices with BP, BOS 
Management and Trade Union Representatives: The fol- 
lowing actions were agreed: 

1. BP will issue a letter upon request to individuals 
onsite in the format previously agreed with the 
AMWU. 

2. Movement of material will be carried out to the cor- 
rect procedures. BP and BOS Australia assure all 
personnel of this matter. 

3. All materials will be covered in the correct manner 
in sealed containers. Handling procedures will be 
adhered to. 

4. Employees will be informed of any areas where As- 
bestos is identified. Supervisors have been informed 
of the procedures to be foUowed in these circum- 
stances. 

5. No person will be permitted to handle asbestos with- 
out the correct equipment. 

6. BP have commenced and will continue to monitor 
the site using NATA approved organisation (MPL 
Pty Ltd). This will be carried out on a daily basis. 
Results will be posted. 

7. Areas where asbestos is being removed will be cor- 
doned off as appropriate. 

8. Company needs the cooperation of all personnel to 
make management aware of problem areas immedi- 
ately so adequate provision for removal can be ad- 
dressed. 

9. All personnel involved with the removal of asbestos 
will be inducted in the correct procedure for removal 
and precautions to be undertaken. 

10. BOS and BP Management will investigate any breach 
of permit conditions. 

We hope that this will resolve this matter and we assure 
all employees that BOS and BP are committed to the safety 
of all personnel on BP Refinery site." 

This meeting of the workforce on Thursday resolved not to 
return to work. 

Results of the air monitoring done on Wednesday became 
available shortly after that meeting. These results showed be- 
low detectable levels of asbestos. Representatives of both the 
company and the workforce met. They had discussions which 
both parties described as being a genuine effort to resolve the 
issue. The air monitoring tests results were reported during 
these discussions. There was confusion as to what they meant, 
so Ms Diane Corey, BP's Occupational Hygienist and Safety 
Officer came into the meeting with some explanatory notes 
and gave some further clarification and answered questions. 

Ms Corey's evidence was that on Thursday, 21 September, 
she explained how the air sampling was done, and that the 
results indicated below detectable levels of asbestos. She says 
that the asbestos which was previously found in the towers 
was so bound up with hydrocarbons that there was minimal 
risk associated with it. She said that when the sample from the 
Stripper Tower tray sent to MPL by an employee, Tex, was 
analysed, and chrysotile asbestos was detected, (Exhibit P2) 
that the laboratory reported that it had had to bum off hydro- 
carbons for a whole day before it could get to the asbestos 
sample. 

Ms Corey said that when she was asked in the meeting of 
Thursday, 21 September about dangerous levels of asbestos, 
she referred to section 9 of a booklet entitled "Asbestos Man- 
agement in Mining" prepared by the Mining Operations 

Division of the Department of Minerals and Energy of WA 
(Exhibit D-4) which states: 

9. Can one asbestos fibre kill? 
Some groups subscribe to the theory that one asbes- 
tos fibre can kill. However, the consensus opinion 
by scientific evidence is that this theory cannot be 
supported. There will be a practical level of expo- 
sure below which it will be impossible to detect in- 
creased risk of asbestos diseases such as cancer. 
Asbestos fibres are widespread in the environment, 
arising principally from breakdown of asbestos con- 
taining materials (e.g. brake-linings, insulation, as- 
bestos cement products). Minor amounts may also 
be produced through geological weathering of as- 
bestos minerals. Measurements of airborne fibre 
concentrations in cities indicate that an average per- 
son inhales up to a million asbestos fibres every year. 
As a consequence, normal healthy lungs contain a 
significant loading of fibres: in a 70 year old lung 
there are up to one million fibres per gram of lung 
tissue (Berry et al. 1989). Research findings suggest 
that people harbour such fibres in their lungs with- 
out harm." 

The Commission was told that asbestos fibres remain in the 
air and take considerable time to settle. Air monitoring was in 
place before it would have settled had there been opportunity 
for it to settle. In any event, the Commission heard evidence 
that electricians were working on the site during the time 
monitoring was proceeding, and normal air movement through 
breezes around the site would have prevented the fibres be- 
coming dormant. 

There was further monitoring of the site in the following 
days, the results of which were posted, stating that there were 
below detectable levels of asbestos. 

The discussions on Thursday, 21 September included the 
issue of payment for lost time. DOM-UIE originally offered 
to pay 7 hours pay provided there was a return to work. Later 
that day, in a discussion with Mr Anderton, Mr Nairn increased 
that offer to payment for 2 days of 7 hours at ordinary time. It 
is understood that some lost time payment has been guaran- 
teed notwithstanding the outcome of this arbitration. 

On Friday, 22 September, there was a meeting of the 
workforce. A number of witnesses gave evidence that they do 
not recall the issue of the air monitoring being raised. Others 
say they do but were not sure of what it meant. In any event, it 
would seem that the workforce was not generally aware of or 
did not understand those test results. The evidence of Mr 
Bernard Newman, a mechanical fitter from DOM-UIE, was 
that he did not recall the union telling him about the air moni- 
toring or that it was safe. Mr Righetti did not know about the 
air monitoring until a week or so later. Mr Tim Guazelli gave 
evidence that he knew there was testing for lead as a result of 
earlier concerns, but later recalled seeing air monitors around 
the site. Mr Mackle, a rigger, does recall air monitoring being 
discussed and says there was concern that because no work 
was being done, there were no people moving about to dis- 
turb any fibres which might have settled and the air monitors 
would not pick them up. Mr Alton Tebbitt recalls being told 
on Friday, 22 September that the site was safe, tests had been 
done. He was concerned, though, that no tests had been done 
in the sheds. 

In any event, there was no return to work, and there was no 
work performed on the weekend. 

As a result of further discussions on that day, the respond- 
ent agreed to have the scaffolding and platforms vacuumed 
and cleaned in an attempt to satisfy the concerns of the 
workforce, although Mr Nairn says there was no need for this 
to be done. The vacuumed dust from these areas was tested by 
MPL and found to contain no detectable level of asbestos. 

On Monday, 25 September, 1995, a further meeting of the 
workforce was convened and following this meeting the un- 
ion raised with the respondent concern that mineral fibres were 
present. The respondent, as a result of further concerns ex- 
pressed, and in a further attempt to satisfy the workforce, had 
the crib sheds and amenities areas cleaned. The dust from this 
cleaning was also analysed and no detectable levels of asbes- 
tos were found. 
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In addition, discussions were held between management and 
representatives of the workforce regarding the procedures 
applying to the handling of asbestos. The respondent and BP 
say that the procedures in place prior to these discussions were 
appropriate but that the company agreed to enhanced proce- 
dures which were more specific to the circumstances of an 
industrial relations issue rather than a safety based one—that 
is, as a means of resolving what it then saw as an industrial 
relations issue because it believed the workforce was then at- 
tempting to apply pressure to obtain lost time payment. 

It appears from the evidence, that on Tuesday, 25 Septem- 
ber, the workforce meeting decided to form a safety commit- 
tee. It was only upon that safety committee reporting to the 
meeting of Wednesday, 26 September that the site was safe 
that the meeting resolved to return to work. The witnesses 
gave evidence that they decided to return to work when they 
had been told by their safety committee, established after they 
had been off work for almost a week, that it was safe to do so. 
This return to work was limited, however, to 7 hours per day— 
the Commission was told that the individual employees were 
exercising their option not to work overtime. They voted on 
Friday, 6 October, 1995, to return to working overtime. 

I must say that I find this somewhat concerning that what 
appears to be continued industrial action of an unofficial over- 
time ban was most likely aimed at applying pressure in sup- 
port of the lost time payment claim, when the claim was before 
the Commission for arbitration, and further that the claim in- 
cludes 4 hours of overtime per day and a sixth and seventh 
day of 11 hours each, per week being part of the contractual 
arrangement for this job. It does not assist the workers to dem- 
onstrate their bona fides regarding the basis of their claim, but 
in fact works counter to that. This view was expressed by the 
Commission in conference on a number of occasions. 

On Thursday, 5 October 1995, during the course of the hear- 
ing, the Commission undertook inspections of the site. 

The respondent says that it should not be required to pay for 
the lost time because: 

1. the area containing asbestos was immediately iso- 
lated and proper handling procedures put in place; 

2. other work could have continued in areas not af- 
fected, but that employees did not make themselves 
available for that other work; 

3. the provisions of the OHS & W Act specify a test of 
the employee having reasonable grounds to believe 
he or she was at risk, and no such reasonable grounds 
existed. In any event, it says that the onus rests with 
the union to prove those reasonable grounds, and 
that it cannot do so; 

4. it made every effort to resolve the issue as quickly as 
possible and went beyond what was necessary in at- 
tempts to satisfy concerns. Every time it addressed 
an issue, a new one would be raised. 

The respondent referred the Commission to various authori- 
ties dealing with the issues of the unions establishing that rea- 
sonable grounds for the workforce believing it to be at risk, 
whether the whole workforce ought to be involved or only 
those immediately in danger, and the assignment of reason- 
able alternative duties. It says that in any event, by Friday 
morning, 22 September at the latest, there could have been a 
return to work. 

CONCLUSIONS 
The relevant terms of the OHS & W Act are Section 26(1). 

27 and 28 which provide as follows: 
"Refusal by employees to work in certain cases 

26. (1) Nothing in section 25 prevents an employee 
from refusing to work where he has reason- 
able grounds to believe that to continue to 
work would expose him or any other person 
to a risk of imminent and serious injury or im- 
minent and serious harm to his health. 

Assignment of other work 
27. An employee who refuses to work as mentioned in 

section 26 (1) may be given reasonable alternative 
work to do until he resumes his usual work. 
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Entitlements to continue 
28. (1) An employee who refuses to work as men- 

tioned in section 26 (1) is entitled to the same 
pay and other benefits, if any, to which he 
would be entitled if he had continued to do 
his usual work. 

(2) A dispute arising as to— 
(a) whether a person is entitled to any pay 

or benefit; 
(b) the pay or benefit to which a person is 

entitled, 
in accordance with subsection (1), may be referred 
by any party to the dispute to the Industrial Rela- 
tions Commission." 

The test to be applied to this matter is clearly set out by 
Fielding C in the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Western Australian 
Government Railways Commission (1993) 73 WAIG 938 at 
939. This decision was drawn to the Commission's attention 
by Mr Peckham in his reference to a decision by Halliwell SC 
in CR 89 of 1995. 

At page 939 of his decision. Fielding C says: 
"The test in matters of this kind is not whether the em- 

ployee in question believes that it is unsafe to work, but 
whether "he has reasonable grounds to believe" that to 
continue to work would expose him or any other persons 
to a risk of imminent and serious injury or imminent and 
serious harm to his health (see: The Federated Metal 
Workers' Union of Australia, Hospital, Service & Mis- 
cellaneous, WA Branch v Coca Cola Bottlers (1971) 71 
WAIG 2225,2228). In this context, the right to refuse to 
work is not a right to refuse to do any work, but simply to 
perform that work where there are reasonable grounds to 
believe that to continue to do that work would give rise 
to a risk of the kind mentioned in section 26(1) of the 
Act. The expression "work" is not used as a term of art in 
the Act but is used in a variety of ways as a verb and as a 
noun. I agree with Mr Johnston that "work" in this con- 
text is task related. Such an interpretation is consistent 
with the provisions of section 27 of the Act which au- 
thorises an employer to give an employee who refuses to 
work "alternative work" until he resumes his "usual 
work". Furthermore, the Act provides in section 49 for 
the issue of prohibition notices in respect of "an activity" 
occurring at a workplace in order to avoid risks of the 
kind referred to in section 26(1). It would be odd if the 
prohibition of only one of a number of discrete activities 
forming part of the work of an employee thereby relieved 
the employee of the obligation of performing any of the 
other aspects of his work. Such a conclusion is not con- 
sistent with the underlying object of the Act, which is 
clearly to provide a mechanism to protect employees from 
unsafe work activities. In the Second Reading Speech 
for the Bill for the Act the Minister indicated that the 
existing sections 26,27 and 28 were designed to protect 
an employee's common law right to a safe working envi- 
ronment in situations where there was an immediate and 
serious threat to health and safety (Western Australian 
Parliamentary Debates, 9 April, 1987, p 547). If some 
work can be done which does not create such a risk then 
the employee is not relieved from the obligation of per- 
forming that work (cf: Transfield Pty Ltd v Building 
Trades Association of Unions of Western Australia (As- 
sociation of Workers) (1990) 70 WAIG 3023)." 

It must be said that such a claim as this, for payment for lost 
time, cannot be based upon a protest at what had occurred, or 
a punishment of the employer or BP for not advising or pre- 
paring the employees for the fact that they would encounter 
asbestos. It is whether or not the employees had reasonable 
grounds to believe that to continue to work would place them 
or others at imminent and serious risk to their health and this 
is the basis upon which the union has made its claim. It is for 
the union, in making such a claim, to demonstrate that it is so. 

The evidence before the Commission was that the respond- 
ent and its employees were not expecting to be dealing with 
asbestos when this work commenced, however, chrysotile as- 
bestos was found to have been used as gasketting material 
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between some of the trays those employees were removing 
from the CDU 1 towers. 

As a result, firstly of the finding of the asbestos, and later, 
of concerns regarding its handling, including in respect of the 
skip used at the site, some employees involved in that work 
had a fear for their health and I have no reservations that this 
fear may have been genuine. 

It is of concern though, that many of the employees appear 
to have no understanding of the reality of the threat posed to 
their health by exposure to asbestos. They have heard of and 
seen people affected by long term exposure and it has caused 
them real fear. This situation must be addressed by those em- 
ployees having proper knowledge of asbestos exposure risks. 
Their lack of such knowledge is the cause of their fear, not the 
reality of the situation. That is not to say that they should be 
unconcerned by the threat which asbestos poses, but they 
should have an understanding founded on fact, not simply on 
fear. All parties involved, the respondent, BP and the union 
should ensure that not only do employees know what to do if 
asbestos is found, and what protective equipment and proce- 
dures should be in place, but that they are given sufficient 
information to enable them to understand how much and in 
what circumstances asbestos poses a real risk. 

Many of the witnesses gave evidence, not of their own knowl- 
edge, but of what others had told them. There was evidence 
that Mr Nairn's letter of 20 September to the union (Exhibit 
P5) setting out the actions agreed that day with the union was 
seen by some employees but not by others. The air monitor- 
ing which commenced on Wednesday was not commonly 
known about or understood. The results showing the lack of 
detectable levels of asbestos was known in time for the meet- 
ing on Thursday, but some witnesses knew nothing of them. 
The evidence was that the workforce, from its various meet- 
ings, had certain information based on assumption and specu- 
lation, upon which they appeared to act. However, they appear 
to have had very sketchy, if any, knowledge of the efforts be- 
ing made to ensure their safety and to reassure them. 

So, from the information which was available to them on 
Thursday, and the further information on Friday, those em- 

belief that to continue to work, or in this case, to return to 
work, would have placed them or others at imminent and seri- 
ous risk to their health. 

There was no evidence before the Commission that from 
Wednesday, 20 September, when procedures for dealing with 
the skip were put in place that any employee would have been 
at risk of imminent and serious harm to his or her health. There 
was no evidence of employees being required to work in any 
area of risk without proper procedures in place from that time. 
The workforce left the site before the employer could provide 
reasonable alternative work which Mr Nairn had advised Mr 
Anderton would be organised. Any work involving asbestos 
was isolated by then, and proper handling procedures put in 
place. The air monitoring results available on Thursday showed 
the site to be safe. The later clean up of the scaffolding and 
platforms, and of the other areas, found those areas to be safe 
also. 

The respondent took all reasonable steps to ensure that its 
employees were not at risk. In fact, it made every effort to 
reassure them and resolve the matter. The so called "enhanced" 
procedures and the clean up and testing, as well as the offers 
of payment for certain lost time were genuine attempts both to 
satisfy concerns and to achieve a return to work. The failure 
of the employees to return to working overtime (as they were 
contracted to work) until more than a week after returning to 
ordinary hours has not enhanced their case. Neither has the 
continual raising of additional issues during the course of the 
stoppage. One is left with an impression that what started out 
as genuine concern and fear, gradually became protest and 
pressure. 

Hie test as to whether the employees had reasonable grounds 
for their belief that to continue to work would expose them or 
others to imminent and serious harm to their health has not 
been made out. An order will issue accordingly. 

However, as noted earlier, employees were placed in a situ- 
ation which caused at least some of them to have genuine 
concern. (In hindsight, it is clear that this concern was unwar- 
ranted.) However, the need for concern should not have arisen. 

Mr Nairn has advised the Commission that the respondent 
has undertaken to pay the employees no less than 2 days of 7 
hours ordinary time payment. In the circumstances, this is an 
appropriate basis for settlement of this matter. 

Appearances: Mr K Peckham appeared on behalf of the 
Applicant union. 

Mr T Dobson appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers—Western Australian 

Branch, 

and 

DOM-UIE Pty Ltd. 

No. CR 277 of 1995. 

COMMISSIONER RE. SCOTT. 

23 October 1995. 

Recommendation. 
WHEREAS a dispute arose between the parties as to payment 
for lost time on the basis that the employees allegedly have 
reasonable grounds to believe that to continue to work would 
have exposed them to the risk of imminent and serious harm 
to their health; and 

WHEREAS on 13 October 1995 the Commission issued 
reasons for decision indicating that the claim was not made 
out however that the offer by the Respondent to pay to the 
employees no less than two days of seven hours ordinary time 
payment was an appropriate basis for settlement of the matter 
in light of the concerns raised; and 

WHEREAS the Commission is advised that the parties are 
in dispute as to how that amount is calculated in respect of 
day shift workers who attended for work and, upon ceasing 
work, remained in the sheds for some hours prior to leaving 
the site and who have already received two hours' pay for 
Wednesday 20 September 1995; 

NOW THEREFORE the Commission recommends— 
THAT DOM-UIE Pty Ltd pay to those day shift em- 

ployees two days pay of seven ordinary hours additional 
to the two hours' payment already paid, for Wednesday 
20 September 1995, so as to provide both day shift and 
night shift employees with an additional two days of seven 
hours' pay. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union of Workers—Western Australian 
Branch 

DOM-UIE Pty Ltd. 

No. CR 277 of 1995. 

COMMISSIONER RE. SCOTT. 

23 October 1995. 
Order. 

HAVING heard Mr K Peckham on behalf of the Applicant 
and Mr T Dobson on behalf of the Respondent the Commis- 
sion, pursuant to the powers conferred on it under the Indus- 
trial Relations Act, 1979, hereby orders: 

THAT the application be, and is dismissed. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 

The Building Management Authority. 
(No. CR 72 and CR 73 of 1995) 

Building Trades (Construction) Award 1987. 
(No. R 14 of 1978) 

COMMISSIONER P E SCOTT. 
26 October 1995. 

Reasons for Decision. 
THE COMMISSIONER: These matters came before the 
Commission in conference and as the parties were unable to 
reach agreement and conciliation being unavailing, the matters 
were referred pursuant to Section 44. The Memoranda of 
Matters for Hearing and Determination under Section 44, for 
these two matters were in identical terms in that the Applicant 
seeks a site allowance to be awarded to employees of the 
Respondent working on the Belridge Senior High School Site 
and Wambro Senior High School Site. 

The Respondent denies that a site allowance is warranted, 
and further says that in the circumstances of a decision of the 
Australian Industrial Relations Commission in favour of 
federal award coverage for these employees being the subject 
of an appeal, the Commission should refrain from further 
dealing with the matter. 

The Commission undertook inspections of the sites 
concerned and a hearing was convened that afternoon. 

The matter of the federal award appeal decision pending 
was dealt with as a preliminary matter. 

The Union advised of a decision by Senior Deputy President 
MacBean of the Australian Industrial Relations Commission 
(hereinafter referred to as "the Australian Commission") to 
grant labourers employed by the Respondent (covered by the 
Building Trades (Construction) Award 1987, No. R14 of 1978, 
an award of this Commission), federal award coverage by virtue 
of an extension of coverage of the National Building and 
Construction Industry Award. The Australian Commission has 
subsequently granted a stay of that order, pending the hearing 
and determination of an appeal against Senior Deputy President 
McBean's decision. 

The effect of this is that builders' labourers the subject of 
these matters, are, to the extent of the stay order, still covered 
by the Building Trades (Construction) Award of this 
Commission, however, if the appeal against Deputy President 
MacBean's decision is dismissed, then the employees' award 
coverage by the National Building and Construction Industry 
Award will effectively have been in operation since before 
these two projects commenced. This would mean that the 
employees concerned will have been covered by the federal 
award since that time and no site allowance would be available 
to them under the award of this Commission. However, should 
the appeal against Deputy President McBean's decision be 
upheld and their state award coverage, which has been 
maintained by virtue of the stay order, be substantively 
maintained during that period, then they will be entitled to 
claim a site allowance in accordance with the Building Trades 
(Construction) Award. 

At a hearing convened on 120ctober 1995, the Commission 
was advised that the decision of the Full Bench of the 
Australian Commission was to be published the next day. The 
parties were advised by the Commission that should they wish 
to address that decision in respect of these matters then they 
should advise the Commission, otherwise I would examine 
that decision and issue my own reasons in respect of these 
matters as soon as possible. 

The Decision of the Full Bench of the Australian 
Commission was published on 13 October 1995 (Print M 
6162). The Full Bench has decided to dismiss the appeal 
against Senior Deputy President MacBean's decision and to 
set aside the stay order earlier referred to. 

On this basis, for the reasons set out above, there is no 
entitlement for a claim to be made to this Commission for a 
site allowance for the employees concerned, and accordingly, 
these matters will be dismissed. 

Appearances: Mr G Giffard—The Western Australian 
Builders' Labourers, Painters and Plasterers Union of Workers. 

Mr B J Kirwan and later Mrs C Purcell—The Building 
Management Authority. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
and 

The Building Management Authority. 
(No. CR 72 and CR 73 of 1995) 

Building Trades (Construction) Award 1987. 
(No. R 14 of 1978) 

COMMISSIONER P E SCOTT. 
26 October 1995. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
Mr B J Kirwan and later Mrs C Purcell on behalf of the 
Respondent, now therefore the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

THAT these matters be and are hereby dismissed. 
(Sgd.) P. E. SCOTT, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers' Painters and 
Plasterers Union of Workers—Western Australian Branch. 

and 
Southdown Construction Co Pty Ltd and Others. 

(No. CR 218 of 1995) 
COMMISSIONER RE. SCOTT. 

10 October 1995. 
Reasons for Decision. 

COMMISSIONER: This matter came before the Commission 
by way of an application by the Western Australian Builders' 
Labourers' Painters and Plasterers Union of Workers— 
Western Australian Branch for a conference pursuant to Section 
44 of the Industrial Relations Act 1979. The purpose of the 
conference was set out in the schedule attached to the 
conference application form being : 

"The Applicant seeks a site allowance to apply to em- 
ployees employed at the construction site at the comer of 
Crawley Avenue and Mounts Bay Road, Crawley. 
On 17 July 1995 the Applicant contacted all of the Re- 
spondents, seeking their agreement to a $2.15 per hour 
site allowance. 
The Applicant has not been able to reach agreement with 
any of the Respondents and seeks the assistance of the 
Commission in resolving the matter." 

The Respondents in this matter were : 
- Southdown Construction Co Pty Ltd; 
- Structural Systems Ltd; 
- Ausform; 
- S Sarich & Sons Pty Ltd. 

No agreement was reached at the conference and the matter 
was referred for hearing and determination. A preliminary 
matter relating to jurisdiction was listed for hearing on the 7 th 
of September 1995. On that occasion, the Commission was 
advised that Southdown Construction Co Pty Ltd and the 
applicant had reached an agreement that Southdown 
Construction Co Pty Ltd withdraw from proceedings, and 
sought leave to do so. Such leave was granted. 

In respect of S Sarich & Sons Pty Ltd, the Commission found 
in reasons already issued, that there was no industrial matter 
before it due to the employees of S Sarich & Sons Pty Ltd 
being covered by Workplace Agreements pursuant to 
Workplace Agreements Act. 

In respect of Structural Systems Ltd, the Commission was 
advised by the Company that it had agreed to the claim, and, 
accordingly, an order is to issue. 

This leaves only the employees of Ausform (hereinafter 
referred to "the employer") undertaking formwork being the 
subject of the claim. 

On Friday, the 29th of September 1995, the Commission 
undertook inspections of the site and, at 10.30am that day, 
heard submissions. It should be noted that notwithstanding 
that the Commission advised the employer of the inspections 
and the hearing by notice posted to Ausform on 21 st September 
1995, there was no representation of the employer at either 
the inspection or the hearing, although the employer was 
represented at a previous conference convened to deal with 
the claim. 

At No. 2 Crawley Avenue, Crawley, a seven storey residential 
development containing five storeys and a basement, of brick 
and concrete, is being constructed. The Commission was 
advised that the cost of the project is approximately three 
million dollars. There have been, and it is anticipated that in 
future there will be, a maximum of 10 employees on site at 
any one time and the main workforce involved are formworkers 
and bricklayers, however, only formworkers would be covered 
by this application. The union advises that whilst this is a 
residential development, it is in effect a commercial 
construction job. 

The disabilities which the union says warrant the site 
allowance are restricted access, uneven levels on the site, that 

it is an untidy site due to the size and nature of the project, 
there is exposure to the elements, regular noisy traffic passes 
by the site and this creates a number of difficulties including 
in respect of providing trucks with safe access onto and off 
the site. It is in a built up area with other residences adjacent. 
There are a number of trades working together on the site. 
The site has a history of safety problems which caused and 
continue to cause stress which contribute to the qualifications 
for a site allowance. 

In respect of restricted access and being close to a busy 
highway, and the traffic and noise problems, the Commission 
was advised that once a truck is on site it takes up considerable 
room and blocks one gate. There is no room for storage and 
therefore materials are stored around the site thus creating 
increased walking and carrying of materials. There is a slight 
incline which creates further problems. 

Whilst the Commission was advised that there are no site 
allowances ratified by the Commission for similar sites, Mr 
Mark Hudston, an organiser with the applicant union, gave 
evidence of a number of sites for residential development 
which have attracted site allowances of between $2.00 and 
$2.55. 

The Commission was referred to the Sapri Decision which 
sets out the criteria for the awarding of site allowances, as 
referred to in the Building Trades (Construction) Award. 

In respect of the operative date the union referred to the 
decision in the Building Trades Association of Unions of WA 
(Association of Workers) and Fini Homes Group of Companies 
(71 WAIG 2409) and said that because of the averaging 
approach to be taken over the life of the project that the 
Commission should exercise its discretion to apply the site 
allowance from the date of application. 

Clause 8 (16) of the Building Trades (Construction) Award 
prescribes that site allowances are to be determined in 
accordance with the principles set out in the Sapri Decision. 
This is a decision of the Full Bench of the Australian Industrial 
Relations Commission dated 25 February 1983 (print F1957). 
At page 6 of that decision, the Full Bench sets out the 
circumstances in which new site allowances would be 
considered. It said: 

"We see the existing arrangements as they were operat- 
ing on 23 December last continuing to apply, subject to 
the following: 
(i) In relation to a claim for a new site allowance the 

first issue to be decided is whether the site is one for 
which an allowance is appropriate. As the unions 
acknowledged, not all projects attract an allowance. 
The test is whether at 23 December 1982 the site 
would have attracted such an allowance. It would be 
quite contrary to the intention of the wage pause to 
grant a site allowance for areas or circumstances 
where one would not have customarily applied or in 
any other way to create a precedent for the exten- 
sion of site allowances beyond the areas or circum- 
stances to which they have previously applied. 

(ii) As to the quantum of any allowance, this should be 
assessed on the same basis as immediately prior to 
23 December and therefore the level should not ex- 
ceed what would have been appropriate at that date 
for the circumstances on the site. 

(iii) Fixation of a new site allowance should have no re- 
gard to other site allowances, even in the immediate 
area, which have not been assessed by the Commis- 
sion or where the Commission is not satisfied that 
the amount agreed between the parties is appropri- 
ate. 

(iv) The foregoing applies to all claims for site allow- 
ances made before 23 December 1982 and not de- 
termined at that date as well as new claims after that 
date." 

I am satisfied that the site is one which would justify the 
payment of a site allowance based on the criteria set down by 
the Sapri Decision. The size, cost and circumstances of the 
project are such as to warrant consideration for a site allowance. 

In the assessment of the allowance itself, the Sapri Decision 
says that the Commission should not have regard for other 
site allowances being paid which have not been assessed by 
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the Commission or where the Commission is not satisfied that 
the amount agreed between the parties is appropriate. In these 
circumstances, there was no evidence before the Commission 
as to any site allowances assessed by the Commission. Having 
viewed the site and the circumstances under which work is 
performed, I accept the submissions made by Mr Giffard as to 
the disabilities experienced. I am satisfied that the 
circumstances under which work is performed on this site as 
set out earlier justify payment of an allowance. I find in 
particular the question of access to the site, the untidiness of 
the site caused by its size and the way in which materials had 
to be stored, the difficulties associated with all other aspects 
of disabilities justifies the claim as made by the union. 

In respect of the operative date, as noted earlier, the union 
referred the Commission to the decision of Beech C in the 
Building Trades Association of Unions of WA (Association 
of Workers) and the Fini Homes Group of Companies CR 243 
of 1991 (71 WAIG 2409). In that decision the Commissioner 
noted that the applicant was seeking retrospective effect to 
the site allowance. This was on the basis that the conditions 
on the site will vary as the various stages of the project are 
completed "and indeed may affect different employees on site 
differently at different times. There is thus an "averaging" 
concept involved". 

On this basis it is appropriate to provide that the operative 
date be from the first available opportunity bearing in mind 
that the site has been in operation since prior to the filing of 
the application for conference on 21 July 1995. 

The Commission has the power pursuant to Section 39 of 
the Industrial Relations Act to give retrospective effect to its 
orders if it is of the opinion that there are special circumstances 
which make it appropriate. In these particular circumstances 
of the site having operated for some time before the hearing, 
and of the disabilities having been experienced, and as noted 
in the Fini Homes decision, varying over time, it is appropriate 
that the operative date be on and from 17 July 1995. 

Appearances: Mr G Giffard on behalf of the applicant 
Mr M Hotchkin (Of Counsel) on behalf of S Sarich & Sons 

Pty Ltd 
Mr K Dwyer on behalf of Southdown Construction Co Pty 

Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Builders' Labourers' Painters and 
Plasterers Union of Workers—Western Australian Branch. 

and 
Southdown Construction Co Pty Ltd and Others. 

(No. CR 218 of 1995) 
COMMISSIONER RE. SCOTT. 

10 October 1995. 
Order. 

Having heard Mr G Giffard on behalf of the applicant and Mr 
M Hotchkin (Of Counsel) on behalf of S Sarich & Sons Pty 
Ltd and Mr K Dwyer on behalf of Southdown Construction 
Co Pty Ltd, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders: 

1) In respect of S Sarich & Sons Pty Ltd there was no 
industrial matter before the Commission and the 
matter in respect of S Sarich & Sons Pty Ltd is dis- 
missed. 

2) By consent, that notwithstanding the provisions of 
the Building Trades (Construction) Award 1987, 
employees employed by Structural Systems Ltd to 
carry out work on No.2 Crawley Avenue, Crawley 
shall be paid $2.15 per hour worked in lieu of and in 
substitution for all special rates and conditions pre- 
scribed in Clause 9 (1) of the Building Trades (Con- 
struction) Award 1987. 

3) That notwithstanding the provisions of the Building 
Trades (Construction) Award 1987, employees 

employed by Ausform to carry out construction work 
on No. 2 Crawley Avenue, Crawley shall be paid 
$2.15 per hour worked in lieu of and in substitution 
for all special rates and conditions prescribed in 
Clause 9 (1) of the Building Trades (Construction) 
Award 1987. 

4) The above mentioned rate shall apply on and from 
17 July 1995 until the completion of the project. 

(Sgd.) P. E. SCOTT, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers* Union—Western 

Australian Branch 
and 

B.P. Refinery (Kwinana) Pty Ltd and Another. 
No. CR 267 of 1995. 

COMMISSIONER R.N. GEORGE. 
13 October 1995. 

Reasons for Decision. 
THE COMMISSIONER: On 14 September 1995 a confer- 
ence was held before the Commission concerning a dispute 
between the parties over a claim by the Applicant union that a 
disability/discomfort allowance of 650 be paid to employees 
of the Respondent employer while they are engaged in work 
on the BP Refinery (Kwinana) Crude Distillation Unit (CDU- 
1) turnaround project which necessitates the wearing of a full 
face mask breathing apparatus (BA device). The dispute was 
unable to be resolved and as a consequence was referred for 
hearing and determination pursuant to S.44(9) of the Indus- 
trial Relations Act 1979 as amended. 

On the morning of 19 September 1995, the work the subject 
of the claim by the Applicant union was inspected by the Com- 
mission and a hearing of the merits of the claim followed im- 
mediately thereafter. 

The background to the dispute is as follows. 
Part of the CDU-1 turnaround project involves work by 

boilermakers and welders in confined spaces inside columns 
which form part of the crude distillation unit. As part of a 
review conducted by BP Refinery (Kwinana) Pty Ltd prior to 
the commencement of the project to identify any hazards likely 
to be encountered in the work, it was ascertained that scale on 
the inside of the columns contained inorganic lead. The Com- 
mission was told that inorganic lead can accumulate in the 
body through the inhalation of fumes but that it cannot be 
absorbed by contact with the skin. Precautionary steps taken 
prior to the commencement of work included feeding the unit 
with a lead free product for ten days and then cleaning the 
columns by a water wash and a steam cleaning process. Em- 
ployees working inside the columns were required to commit 
to blood tests before commencement and following comple- 
tion of the job and were requested, on a voluntary basis, to 
wear personal monitoring equipment. 

While working inside the columns it was a requirement that 
a B A device be worn until such time as the extent of any haz- 
ard was positively established through the monitoring proc- 
ess. Results recorded on 13 September 1995 (north stripper) 
and 14 September 1995 (south stripper) established that lead 
exposure through the range of activities normally undertaken 
by boilermakers and welders was well within safe limits and 
employees were given the choice of continuing to wear BA 
equipment or to change to the less intrusive full face respira- 
tor. The evidence was, however, that most employees work- 
ing in the columns continued to wear the BA device so as to 
ensure maximum protection and because of concerns also held 
about the presence of asbestos. 



3090 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

The work the subject of the claim is carried out by boiler- 
makers/welders operating in teams of two in eleven hour shifts 
with one person at all times assisting from outside of the col- 
umn. The person working inside the column carries out tasks 
including grinding, oxy cutting and welding in a confined 
environment where there is undoubtedly a degree of discom- 
fort which would be exacerbated by the wearing of a BA de- 
vice and other protective clothing. The evidence before the 
Commission was that the time each employee would be work- 
ing inside the column without a break would vary but com- 
monly would be for a period of about thirty minutes or less 
and, on occasions, up to sixty minutes. The total period inside 
the column on an eleven hour shift for any one person was 
also said to be unlikely to exceed three to four hours. 

While it is trite to say that employers at all times must en- 
sure that their employees are properly protected, the require- 
ment to wear protective clothing of itself does not attract the 
payment of an allowance. Whether an allowance ought be paid 
in particular circumstances depends upon a number of con- 
siderations including— 

1. Whether the work and the conditions under which it 
is performed are contemplated within the wage rate; 
and/or 

2. Whether there has been a change in work value aris- 
ing from the nature of the work, skills and responsi- 
bilities required or the conditions under which work 
is performed. 

It is these areas upon which the decision in this matter must 
focus. Looking firstly at the basis upon which the wage rate of 
the work being carried out has been struck, there is no dispute 
between the parties that the rate of pay of the employees the 
subject of the claim is ascertained by reference to the BP Oil 
Kwinana Refinery Engineering and Maintenance Contract 
Workforce Agreement 1995, an unregistered agreement to 
which the Applicant union and the Respondent employer in 
the matter now before the Commission are parties. The wage 
rates under this agreement are derived from the Engineering 
(Oil Companies) Award 1988, an award of the Australian In- 
dustrial Relations Commission which has now been super- 
seded in respect of the BP (Kwinana) Refinery by the BP 
Refinery (Kwinana) Engineering and Maintenance Employ- 
ees Award. It is also not disputed that current wage rates un- 
der the agreement have been set pursuant to an enterprise 
bargaining process and that they are significantly higher than 
the wage rates contained in Part I of the Metal Trades (Gen- 
eral) Award 1966, that being the award which applies to the 
employees the subject of this application except where there 
are differences between the award and the BP Oil Kwinana 
Refinery Engineering and Maintenance Contract Workforce 
Agreement 1995, in which case the provisions of the latter 
apply. In fact the Commission was informed that the rates of 
pay under the agreement are significantly higher than the rates 
that would otherwise apply under either Part I or Part II Con- 
struction of the Metal Trades (General) Award 1966. 

Subclause 14.2.4 of the unregistered agreement specifically 
provides that— 

"Wages indicated are inclusive of all conditions and ac- 
tivities involved in the performance of work covered by 
this agreement. The only additional payments are in 
subclauses 9.4.1, 15.1 and 15.2." 

The additional payments referred to in subclause 14.2.4 apply 
only to— 

1. subclause 9.4.1—a meal allowance payable to em- 
ployees required to work outside ordinary hours; 

2. subclause 15.1—an allowance for workers required 
to wear specified clothing when working on the HE 
Alkylation Plant; and 

3. subclause 15.2—a coded welding allowance payable 
to specified categories of employees. 

While not referred to in subclause 14.2.4, an allowance is 
also payable to specified categories of employees for all hours 
spent on hydroblasting work. 

Although the evidence before the Commission in relation 
to the history of the wage rates and allowances applicable prior 

to the composite rate now specified under the BP Oil Kwinana 
Refinery Engineering and Maintenance Contract Workforce 
Agreement 1995 is limited, it is clear from Exhibit 1, 
Margins—Oil Refinery Workers Award, that as far back as at 
least 1976 an allowance for the wearing of breathing appara- 
tus at the rate of 150 per hour was paid as well as a range of 
other allowances including allowances for work carried out at 
heights, in dirty conditions, in confined spaces and in hot 
places. 

As to the question of whether there has been a change in 
work value arising from the nature of the work, skills and 
responsibilities required or the conditions under which work 
is performed, it was the evidence of Mr Brody, Chief Fire 
Safety Officer for the BP Kwinana Refinery, that the use of 
B A equipment by both direct employees of BP and employ- 
ees of contractors engaged on site is common place. To illus- 
trate the point Mr Brody gave evidence that— 

1. in 1994 some 700 contract personnel and 120 BP 
personnel were trained in use of BA equipment; 

2. there are 37 carriage airline (BA) sets on site, the 
majority of which would be in use at any given time.; 

3. B A equipment is commonly worn on site by BP em- 
ployees in operations and maintenance, laboratories 
and in fire and safety and by employees of contrac- 
tors; and 

4. somewhere between 20 and 40 G size medical air 
cylinders would be used on site in any one week and 
each cylinder provides for up to three hours air sup- 
ply, depending upon the nature of the work being 
performed. 

Mr Brody conceded that there would undoubtedly be dis- 
comfort experienced from working in B A equipment, particu- 
larly in confined spaces. He added also that the degree of 
discomfort would vary from employee to employee and was 
managed by the taking of breaks as needed. Mr Brody's evi- 
dence was that it was advisable for such breaks to be taken 
approximately every 30 minutes and for the break to be as 
long as necessary in the particular circumstances. He added, 
however, that some employees were able to work unaffected 
by discomfort for long periods of time and did so taking breaks 
only when the air cylinder supply ran out. Mr Brody also said 
that he had worked for 22 years in the field of safety in the 
United Kingdom and in Australia and was not aware of any 
circumstance where an allowance had been paid for the re- 
quirement to wear such equipment. 

It was said by Mr Peckham for the Applicant union that the 
presence of lead in an inorganic form and the requirement to 
organise the work and the way that work was carried out around 
the presence of such a hazard constituted a change in the work 
environment which required recognition under the Work Value 
Principle. The evidence of Mr Brody, however, was that the 
presence of lead in work environment was not uncommon on 
the BP Kwinana site and did not present something new in the 
conditions under which work is to be performed. 

Having inspected the work involved it is understandable that 
a person who was unaware of the basis upon which the wage 
rates under BP Oil Kwinana Refinery Engineering and Main- 
tenance Contract Workforce Agreement 1995 were struck 
would question whether the work under consideration and the 
conditions under which it is required to be performed justi- 
fied the payment of an allowance. As earlier indicated, how- 
ever, the fundamental question to be answered is whether the 
work and the conditions under which it is performed are con- 
templated within the wage rate and/or whether there has been 
a change in work value arising from the nature of the work, 
skills and responsibilities required or the conditions under 
which the work is performed. 

In this case the evidence is clear. The requirement to wear 
B A equipment in a range of circumstances and conditions has 
at least as far back as 1976 been a common feature of the 
work on site for both direct and contract employees. This is 
illustrated clearly by Exhibit 1 which shows that the wage 
rates and allowances in 1976 included an allowance for the 
wearing of BA equipment. The evidence of Mr Brody also 
establishes that the presence of lead is not a new factor 
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encountered in work on the site. It is also clear that the wage 
rates paid under the BP Oil Kwinana Refinery Engineering 
and Maintenance Contract Workforce Agreement 1995 are 
composite rates which contemplate all of the features of the 
work on site, except for specified exceptions, and incorporate 
all allowances previously paid under the relevant award, in- 
cluding the allowance for wearing BA equipment. 

In the circumstances the payment of an allowance of the 
sort now claimed cannot be justified and if it was to be granted 
would duplicate a payment already incorporated in the com- 
posite wage rate. In the circumstances the claim is to be deter- 
mined by an order of dismissal. 

Appearances: Mr K.J. Peckham and with him Mr G.C. 
Sturman appeared on behalf of the applicant. 

Mr P.J. Cooke and with him Ms V. Sheridan appeared on 
behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

B.P. Refinery (Kwinana) Pty Ltd and Another. 
No. CR 267 of 1995. 

COMMISSIONER R.N. GEORGE. 
13 October 1995. 

Order. 
HAVING heard Mr K.J. Peckham and with him Mr G.C. 
Sturman on behalf of the Applicant and Mr P.J. Cooke and 
with him Ms V. Sheridan on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S] Commissioner. 

Parties Number- 
Commissioner 

Date Matter Result 

Australian Manufacturing 
Workers' Union 

Simon Carves Australia Pty 
Ltd and Others 

Halliwell S.C. 
C288/1995 

18/10/95 Log of Claims Concluded 

Australian Railways Union Western Australian Government 
Railways Commission 

Parks C. 
C478/1994 

14/12/94 
4/1/95 

New Classification Concluded 

Australian Workers' Union Western Mining Corporation 
—Kambalda Nickel Operations 

Beech C. 
C241/1995 

N/A Warning letter and hours 
of work 

Concluded 

Australian Workers' Union BHP Iron Ore Pty Ltd Beech C. 
C263/1995 

N/A Training & reclassification Withdrawn 

Australian Workers' Union Leighton Contractors Pty Ltd Halliwell S.C. 
C200/1995 

N/A Hours of Work Concluded 

Australian Workers' Union Western Mining Corporation Halliwell S.C. 
C86/1995 

N/A New Roster Arrangements Concluded 

Australian Workers' Union Sumich Group Ltd Gifford C. 
C287/1995 

20/10/95 Industrial Dispute/ 
Alleged Harassment 

Concluded 

Australian Workers' Union Sunrise Flowers International 
Ltd 

Gifford C. 
C269/1995 

22/9/95 
28/9/95 

Warnings Withdrawn 

Automotive, Food, Metals, BHP Iron Ore Pty Ltd Beech C. N/A Use of contractors Withdrawn 
Engineering, Printing and 
Kindred Industries Union 
Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union 
Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union 
Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union 
Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union 
Civil Service Association 

Civil Service Association 

Bolting Systems Pty Limited 

DOM-UIE Pty Ltd 

Coca Cola Bottlers 

Cable Sands (WA) Pty Ltd 

Bush Fires Board of W.A. 

Equal Opportunity Commission 

Bradken Perth and Others Communications, Electrical, Bradken Perth and Othe 
Electronics, Energy, Informa- 
tion. Postal, Plumbing and 
Allied Workers Union 
Communications, Electrical, Stegbar 
Electronics, Energy, Informa- 
tion. Postal. Plumbing and 
Allied Workers Union 
Construction. Mining, Energy, BHP Iron Ore Pty Ltd 
Timberyards, Sawmills and 
Woodworkers Union 
Electrical. Electronics. Building Management 
Foundry and Engineering Authority 
Union 

C270/1995 

Fielding C. 
C280/1995 

Fielding C. 
C277/1995 

Fielding C. 
C272/1995 

Halliwell S.C. 
C303/1995 

Parks C. 
P44/1995 
Parks C. 
PSAC51/1995 
Halliwell S.C. 
C310/1995 

Time and Wages Records Concluded 

Stop work over safety Referred Stop work over safety 
issues 

Legitimacy of the Union 
to represent its members 

24/10/95 
25/10/95 

Beech C. 
C264/1995 

N/A Use of equipment 

Concluded 

Wages Concluded 

Production of Documents Concluded 

Alleged unfair treatment Discontinued 
of an employee 
Log of Claims Concluded 

Halliwell S.C. 27/10/95 Four Day Working Week Concluded 
C312/1995 

Withdrawn 

Halliwell S.C. 17/2/95 Involuntary Transfers Concluded 
C46/1995 3/3/95 
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Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Electrical, Electronics, 
Foundry and Engineering 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 

Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Liquor, Hospitality, 
Miscellaneous Workers' 
Union 
Metals and Engineering 
Workers* Union 
Metals and Engineering 
Workers* Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers" Union 
Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union 
Metals and Engineering 
Workers' Union and Others 
Meat Industry Employees 
Union 

Shop, Distributive and 
Allied Employees' 
Association 

Metropolitan (Perth) Passenger 
Transport Trust (Metrobus) 

Newcrest Mining Limited 
and Others 

Royal Agricultural Society 
of Western Australia Inc 

W.A. Department of Training 

Wirrimanu Aboriginal 
Corporation 

Fisheries Department of 
Western Australia 

Ledger Engineering 

Ledger Engineering 

Tip Top Bakeries 

Linfoot Cleaning Services 

Joint House Committee, 
Parliament of WA 

King Edward Memorial 
Hospital 

Wormalds Security 

Zoological Gardens Board 
and Others 

Sir Charles Gairdner Hospital 

Dept of C.A.L.M. 

Augusta-Margaret River 
Tourist Bureau Inc. 

Number— 
Commissioner 

Halliwell S.C. 
C113/1995 

Halliwell S.C. 
C205/1995 

Halliwell S.C. 
C106/1995 

Halliwell S.C. 
C225/1995 

Halliwell S.C. 
C219/1995 

Halliwell S.C. 
C226/1995 

Halliwell S.C. 
C247/1995 

Beech C. 
C128/1995 

Gifford C. 
C116/1995 

Gifford C. 
C81/1995 

Beech C. 
C129/1995 

Beech C. 
C191/1995 

Beech C. 
C215/1995 

Beech C. 
C40/1995 

Beech C. 
C229/1995 

Parks C. 
C273/1995 

Parks C. 
C152/1995 

Gifford C. 
C248/1995 

28/03/95 
04/04/95 
21/04/95 
03/05/95 
09/05/95 
17/05/95 

Introduction of Shift Work Concluded 
at Trigg Depot 

Insert clause into Award Concluded 

Overtime Payment 

Reclassification of an 
Employee 

Redundancy 

Reclassification 

24/08/95 Industrial Dispute 

11/08/95 Pro rata long service 
leave payment 

05/05/95 Shift roster 

Re-location of Ranger 

Dismissals 

Warning Letter 

Termination 

Use of casual staff 

Breach of Order 

Concluded 

Concluded 

Contract of employment Concluded 

Restructuring Discontinued 

Discontinued 

Concluded 

Gentle Jungle Child Care Gifford C. 12/10/95 Dismissal Referred 
Centre C285/1995 25/10/95 

Centurion Powder Coaters Halliwell S.C. 14/8/95 Termination Pay Concluded 
C223/1995 

Cockbum Cement Ltd Halliwell S.C. N/A Discrimination Notice Concluded 
C232/1995 

Goldcorp Australia Halliwell S.C. N/A Higher Duties Payment Concluded 
C253/1995 

Goomalling Tractor Service Halliwell S.C. N/A Entitlements on Concluded 
C131/1995 Termination 

Shire of Jerramungup Halliwell S.C. 9/11/94 Redundancy Concluded 
C434/1994 

MTT (Transperth) Beech C. 4/7/94 Enterprise Bargaining Concluded 
C242/1994 4/10/94 Agreement 

16/11/94 
Robe River Iron Associates Beech C. N/A Contract of employment Withdrawn 

C249/1995 
J.L.V. Industries Gifford C. N/A Second Arbitrated Safety Withdrawn 

. C245/1995 Net Adjustment 
Westcan Gifford C. 06/09/95 Industrial Action Concluded 

C260/1995 
Metro Meat International Halliwell S.C. 09/08/95 Lambs in Lairage Referred 

C228/1995 22/08/95 
04/09/95 

Harvey Fresh, Liase Pty Ltd Gifford C. N/A Classification of employee Discontinue 
C178/1995 
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Number— 
Commissioner 

Shop. Distributive and 
Allied Employees' 
Association 
Shop, Distributive and 
Allied Employees' 
Association 
State School Teachers 
Union 

G & R Wills 

Great Australian Ice Creamery 

Hon. Min. for Education 

Gifford C. 
C109/1995 

Gifford C. 
C221/1995 

Beech C. 
C166/1995 

28/04/95 Redundancy payments 
11/05/95 

Discontinued 

31/08/95 Access to time and wages Concluded 
records 

10/07/95 Transfer Referred 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and. Allied Industries 
Industrial Union of Workers, W. A. 

and 
Hon Minister for Works and Others. 

No. 1721 of 1993. 

Furniture Trades (Government) Award 1979. 
COMMISSIONER RE. SCOTT. 

2 November 1995. 
Order. 

HAVING heard Mr T Daly on behalf of the Applicant and Mr 
K Richardson on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it un- 
der the Industrial Relations Act, 1979, hereby orders: 

THAT Application 1721 of 1993 be divided into two 
parts, the second such part being Application 1721(A) 
which shall apply to the variations regarding the Mini- 
mum Rates Adjustment. 

(Sgd.) RE. SCOTT, 
[L.S] Commissioner. 

pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

(1) THAT the Department investigate whether a record 
of transfer in relation to Mrs Y. Longville for 1993 
exists and: 

(a) if it does exist provide a copy to Mr Antoniak; 
or 

(b) if it does not exist provide Mr Antoniak with 
a statement to that effect. 

(2) THAT the respondent determine whether it has 
records showing the names of all teachers that taught 
upper secondary human biology in 1992 and 1993 
at the North Albany Senior High School and: 

(a) if such records exist provide a copy to Mr 
Antoniak; or 

(b) if they do not exist provide Mr Antoniak with 
a statement to that effect. 

(3) THAT the above be complied with within 14 days of 
the 6th day of October 1995; 

(4) THAT in all other respects the application be dis- 
missed. 

(Sgd.) A. R. BEECH, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wasyl George Antoniak. 

and 
Minister for Education. 

(No. 609 of 1995) 
COMMISSIONER A.R. BEECH. 

12 October 1995. 
Order. 

WHEREAS the Commission has before it an application for 
the production of documents in relation to application 764 of 
1995; 

AND WHEREAS agreement could not be reached between 
the parties and the Commission heard the application in 
Chambers; 

AND HAVING heard Mr W.G. Antoniak on his own behalf 
and Mr R. McLeod and Mr D. Bogie on behalf of the 
respondent; 

NOW THEREFORE, I the undersigned, Commissioner of 
the Western Australian Industrial Relations Commission, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Ltd (Telfer). 

and 
Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering and Electrical Division, WA Branch 

and Others. 
(No. 766 of 1995) 

COMMISSIONER R.N. GEORGE. 
12 October 1995. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) and with him Mr 
R. Lilbume (of Counsel) on behalf of the Applicant employer, 
and Mr M. Keogh on behalf of the Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union of 
Workers—Western Australian Branch and the Australian 
Workers' Union, West Australian Branch, Industrial Union of 
Workers and Mr A. Lovell on behalf of the Communications, 
Electrical, Electronic, Energy, Information, Postal, Plumbing 
and Allied Workers Union of Australia, Engineering and 
Electrical Division, WA Branch and the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch, the Commission, 
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pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders that— 

1. The Applicant employer is hereby granted leave to 
amend Schedule B to the Notice of Application filed 
in the Commission on 5 July in terms of the docu- 
ment attached to the letter marked as Applicant Ex- 
hibit B as amended in the course of proceedings and 
attached to this Order as Schedule 1. 

2. Proceedings be adjourned until Monday, 30 Octo- 
ber 1995. 

3. The Respondent unions file and serve on the Appli- 
cant employer a Notice of Answer and any counter 
proposal to the Application as amended by close of 
business Friday, 20 October 1995. 

4. The Applicant employer file and serve on the Re- 
spondent unions a response to the Notice of Answer 
and Counter Proposal served in accordance with 
Order 3. above by close of business Wednesday, 25 
October 1995. 

(Sgd.) R. N. GEORGE, 
[L.S.] Commissioner. 

HAVING heard Ms L. Crowe (of Counsel) on behalf of the 
applicant and Mr G. McKenzie on behalf of the respondent, 
in chambers; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred upon it under the Industrial Relations Act, 1979, 
hereby orders— 

THAT the respondent produce to the applicant for in- 
spection, no later than 19 October 1995— 

(1) Any documents relevant to the expenditure 
claimed by the respondent as— 

(a) Advertising and Promotion, Motor Ve- 
hicle, Material and Supplies; and 

(b) Telephone, but limited to any document 
which records the business calls claimed 
and identifies the other parties to such 
calls, 

in the 1992-1993,1993-1994 taxation returns 
of the respondent as provided to the applicant. 

(2) The 1994-1995 taxation return of the respond- 
ent and any documents relevant to expendi- 
ture of the nature refeixed to in paragraphs (a) 
and (b), of (1) hereof, as may be claimed in 
such taxation return 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ms V L Burley 
and 

Anglican Homes Inc. 
No. 940 of 1995. 

COMMISSIONER P E SCOTT. 
27 October 1995. 

Order. 
WHEREAS this is a claim for the discovery of documents in 
relation to application 891 of 1995 in accordance with section 
27(1 )(o) of the Industrial Relations Act, 1979; and 

WHEREAS the Applicant formally sought leave to with- 
draw the application by way of letter dated the 19th day of 
October, 1995; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979, 
hereby orders: 

THAT this application be, and is withdrawn by leave. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Willowmead Nominees Pty Ltd t/a Swan Contract Personnel 

and 
Dawn Wendy Marshall. 

No. 1090 of 1995. 

COMMISSIONER C.B. PARKS. 
13 October 1995. 

Order. 
WHEREAS on 27 September 1995 a Notice of Application 
which seeks the production of documents in relation to appli- 
cation No. 550 of 1995 was filed in the Commission pursuant 
to Regulation 80 of the Industrial Relations Commission Regu- 
lations 1985; and 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Robert Norcott 
and 

Monitire Pty Limited, Rimtec Pty Ltd and Otraco 
(International) Pty Ltd. 

No. 1091 of 1995. 

COMMISSIONER C.B. PARKS. 
13 October 1995. 

Order. 
WHEREAS the Full Bench of the Commission has held that 
the applicant has been unfairly dismissed from his employ- 
ment, and has ordered the Commission the "hear and deter- 
mine the question of whether there should be reinstatement 
(of Mr Norcott in employment) or any other remedy or rem- 
edies ordered, according to law"; and 

WHEREAS on 28 September 1995 a Notice of Application 
was filed in the Commission wherein the applicant applies for 
an order that the respondents produce for inspection, docu- 
ments and other material in relation to application No. 1366 
of 1993, pursuant to Regulation 80 of the Industrial Relations 
Commission Regulations 1985; and 

HAVING heard Mr R.T. Norcott on his own behalf and Mr 
A.C. Tomlinson on behalf of the respondents, in chambers on 
6 October 1995; and 

WHEREAS the respondent objects to the production of the 
information sought on the grounds that such is not relevant to 
the disposition of application No. 1366 of 1993 and, in addi- 
tion, the action by the applicant is "a fishing expedition"; and 

WHEREAS the Commission is satisfied that the level of 
development of the "Monitire" tyre monitoring system and 
the level of production and sale of related equipment are mat- 
ters previously addressed before the Commission and there- 
fore their current status are factors relevant to considerations 
regarding the matter of remedy; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred upon it under the.Industrial Relations Act, 1979, 
hereby orders— 

THAT Monitire Pty Limited, Rimtec Pty Ltd and Otraco 
(International) Pty Ltd produce for inspection by the 
applicant any book, paper, software or other 
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documentation in the possession, power or control of ei- 
ther or all of the respondents, relating to, referencing in 
any manner or containing anything relative to the pro- 
motion, sale, distribution, research and/or development, 
inclusive of personnel movements, of Monitire or deriva- 
tive products, associated with tyre temperature and pres- 
sure monitoring, in Australia or overseas occurring from 
the initial date of hearing of the matter, 18 October 1993. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr D A Wedd 

and 
Tele Media Pty Ltd. 
No. 1107 of 1995. 

COMMISSIONER P E SCOTT. 
3 November 1995. 

Order. 
WHEREAS this is an application for the production of docu- 
ments in respect of Application 596 of 1995, and; 

WHEREAS a conference was convened on the 10th day of 
October 1995 at which time it was noted that a preliminary 
point as to whether an employer employee relationship had 
existed between the parties was to be argued, and that the docu- 
ments sought to be produced related to the merit of the claim 
in Application 596 of 1995, it was decided to deal with the 
question of production of documents if the employer employee 
relationship were found to have existed, and; 

WHEREAS Application 596 of 1995 was arbitrated on Fri- 
day, the 13th day of October, 1995 and the decision in that 
matter handed down on Thursday, the 2nd day of November 
1995, and; 

WHEREAS that application was dismissed on the grounds 
that no employer employee relationship had been found to 
exist; 

NOW THEREFORE the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979, 
hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.) RE. SCOTT, 

[L.S] Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

ENGINE DMIVEMS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

"Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973". 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub- 
lished hereunder for general information. 

Dated at Perth this 26th day of October, 1995. 
(Sgd.) J. CARRIGG, 

Registrar. 

"Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973". 

1.—TITLE 
This award shall be known as the Engine Drivers' (Build- 

ing and Steel Construction) Award No. 20 of 1973 and re- 
places awards and orders listed in the second schedule. 

1 A.—STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its terms on or from the 30th day of Decem- 
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shaU not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.—ARRANGEMENT 
1. Title 

1A. Statement of Principles December 1994 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area and Scope 
4. Term 
5. Hours 
6. Contract of Service 
7. Casual Employees 
8. Higher Duties 
9. Breakdowns, etc. 

10. Overtime 
11. Meal Allowance 
12. Holidays and Annual Leave 
13. Board of Reference 
14. Record 
15. Absence Through Sickness , 
16. Bereavement Leave 
17. Shiftwork 
18. Representative Interviewing Workers 
19. Payment of Wages 
20. Change Room 
21. First Aid 
22. Allowance for Travelling and Employment in Con- 

struction Work 
23. Distant Work 
24. Allowances and Special Provisions 
25. Location Allowances 
26. Long Service Leave 
27. Wages 
28. Site Allowance 
29. Jury Service 
30. Accident Pay 
31. No Reduction 
32. Liberty 
33. Award Modernisation 
34. Structural Efficiency Exercise 
35. Superannuation 

1st Schedule—Parties to the Award 
2nd Schedule—Schedule of Respondents 
3rd Schedule—Awards and Orders Replaced 
4th Schedule—Special Site Provisions 

2A.—STATE WAGE PRINCIPLES—JUNE 1991 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward except when consistent 
with the State Wage Principles. 

3.—AREA AND SCOPE 
This award shall apply throughout the State of Western 

Australia to employees classified herein who are employed in 
the class of work engaged in by the respondents. 

4.—TERM 
This award shall have effect for three years from the begin- 

ning of the first pay period commencing on or after the date 
hereof. 

5.—HOURS 
(1) (a) The provisions of this subclause apply to all employ- 

ees other than those engaged on continuous shift work. 



3096 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(b) Subject to the provisions of this clause, the ordinary hours 
of work, shall be an average of 38 per week to be worked on 
one of the following bases: 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding four- 
teen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding twenty- 
one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding twenty- 
eight consecutive days. 

(c) The ordinary hours of work may be worked on any or all 
days of the week, Monday to Friday, inclusive, and except in 
the case of shift employees, shall be worked between the hours 
of 7.00 a.m. and 6.00 p.m. Provided that the spread of hours 
may be altered by agreement between the employer and the 
majority of employees in the plant or section or sections con- 
cerned. 

(d) Where the first night shift in any week commences on 
Monday night, the night shift commencing on Friday and fin- 
ishing not later than 8.00 a.m. on Saturday of that week, shall 
be deemed to have been worked in ordinary working hours. 

(e) The ordinary hours of work shall not exceed 10 hours on 
any day. 

Provided that in any arrangement of ordinary working hours, 
where such ordinary hours are to exceed 8 hours on any day, 
the arrangement of hours shall be subject to the agreement 
between the employer and the majority of employees in the 
plant or section or sections concerned. 

(f) The ordinary hours of work shall be consecutive except 
for a meal interval which shall not exceed one hour, and 

(i) an employee shall not be compelled to work for more 
than five hours without a meal interval. 

(ii) When an employee is required for duty during his 
usual meal interval and his meal interval is thereby 
postponed for more than half an hour, he shall be 
paid at overtime rates until he gets his meal. 

(2) (a) The provisions of this subclause apply only to em- 
ployees engaged on continuous shift work. 

(b) Subject to the provisions of subclause (3) hereof, the 
ordinary hours of continuous shift workers shall average 38 
per week (inclusive of crib time) and shall not exceed 152 
hours of twenty-eight consecutive days. 

Provided that, where the employer and the majority of em- 
ployees concerned agree, a roster system may operate on the 
basis that the weekly average of 38 ordinary hours is achieved 
over a period which exceeds 28 consecutive days. 

(c) The ordinary hours of work prescribed herein shall not 
exceed 10 hours on any day. Provided that in any arrangement 
of ordinary working hours where the ordinary working hours 
are to exceed eight hours on any day, the arrangement of hours 
shall be subject to the agreement of the employer and the 
majority of employees in the plant or section or sections 
thereof. 

(3) Except as provided in paragraph (f) hereof, the method 
of implementation of the 38 hour week may be any one of the 
following: 

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours on 
one or more days each week; or 

(c) by fixing one day of ordinary working hours on which 
all employees will be off duty during a particular 
work cycle; or 

(d) by rostering employees off duty on various days of 
the week during a particular work cycle so that each 
employee has one day of ordinary working hours off 
duty during that cycle. 

(e) Where the ordinary hours of work are worked within 
an arrangement as provided in paragraph (c) or (d) 
of this subclause, any day off duty shall be arranged 
so that it does not coincide with a holiday prescribed 
in subclause (1) of Clause 12.—Holidays and An- 
nual Leave of this Award. 

(f) The method of implementation shall be in the same 
manner as applicable to the majority of employees 
engaged in a particular establishment (or section 
thereof) or on a particular site. 

(g) Notice of Days Off Duty 
Except as provided in paragraph (h) hereof, in 

cases where, by virtue of the arrangement of his or- 
dinary working hours, an employee, in accordance 
with paragraphs (c) and (d) of subclause (1) hereof, 
is entitled to a day off duty during his work cycle, 
such employee shall be advised by the employer at 
least four weeks in advance of the day he is to take 
off duty. 

(h) (i) An employer, with the agreement of the ma- 
jority of employees concerned, may substitute 
the day an employee is to take off in accord- 
ance with paragraphs (c) and (d) hereof, for 
another day in the case of a breakdown in 
machinery or a failure or shortage of electric 
power or to meet the requirements of the busi- 
ness in the event of rush orders or some other 
emergency situation. 

(ii) An employer and employee may by agreement 
substitute the day the employee is to take off 
for another day. 

(4) Notwithstanding the provisions of this clause employ- 
ees previously covered by the Crane Drivers (On-Site Con- 
struction) Order No. C168 and C200 of 1982 shall have applied 
to them a thirty-eight hour week in the same manner as appli- 
cable to the majority of employees engaged on a particular 
site. 

6.—CONTRACT OF SERVICE 
(1) One week's notice on either side shall be necessary to 

terminate the contract of service of any employee, other than 
a casual employee (where the notice shall be one hour). If the 
required notice is not given, one week's (or one hour's, in the 
case of a casual employee) pay shall be paid or forfeited as the 
case may be. 

(2) In lieu of giving the notice referred to in subclause (1) of 
this clause, an employer shall, in the case of an employee who 
has been engaged solely for construction work and who has 
completed one month's service with that employer, give no- 
tice to the employee on the day on which the contract of serv- 
ice is to end and pay the employee one week's ordinary wages: 
Provided that where an employee having been offered and 
refused further employment at another site with the same em- 
ployer, subsequently, within a fortnight of such refusal ap- 
plies to that employer for employment and is engaged to work 
at that other site, the one week's wages paid to him under this 
subclause shall be credited towards payment of any moneys 
due in his new employment. 

7.—CASUAL EMPLOYEES 
An employee engaged for less than two weeks shall be 

deemed a casual hand and whilst engaged as such shall be 
entitled to receive twenty per cent in addition to the minimum 
rate herein prescribed. 

8.—HIGHER DUTIES 
An employee engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for the 
time he is so engaged but if he is so engaged for more than 
two hours of one day or shift he shall be paid the higher rate 
for the whole day or shift. 

9.—BREAKDOWNS 
The employer shall be entitled to deduct payment for any 

day upon which the employee cannot be usefully employed 
because of any strike by the union or unions affiliated with it 
or by any other association or union, or through any break- 
down of the employer's machinery, or from any other cause 
for which the employer is not responsible. 

10.—OVERTIME 
(1) (a) Subject to the provisions of this clause all work done 

beyond the ordinary working hours Monday to Friday inclu- 
sive and prior to twelve noon on Saturdays, shall be paid for 
at the rate of time and a half for the first two hours and double 
time thereafter. 
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(b) All time worked on Saturday after twelve noon and on 
Sundays by employees who work their ordinary hours Mon- 
day to Friday shall be paid for at the rate of double time and 
all time worked on Saturday after twelve noon and on Sun- 
days in excess of their ordinary hours by employees who work 
their ordinary hours Saturday and Sunday shall be paid for at 
the rate of double time. 

(2) (a) An employer may require any employee to work rea- 
sonable overtime at overtime rates and such employee shall 
work overtime in accordance with such requirements. 

(b) No organisation party to this award or employee or em- 
ployees covered by this award, shall, in any way, whether di- 
rectly or indirectly, be party to or concerned in any ban, 
limitation or restriction upon the working of overtime in ac- 
cordance with the requirements of this subclause. 

(3) When an employee is required for duty during any meal 
time whereby his meal time is postponed for more than one 
half hour he shall be paid at double time rates until he gets his 
meal. 

(4) (a) Rest Period After Overtime: When overtime work is 
necessary it shall, wherever reasonably practicable be so ar- 
ranged that employees have at least ten consecutive hours off 
duty between the work of successive days. 

(b) An employee (other than a casual employee) who works 
so much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours off 
duty between those times shall subject to paragraph (c) of this 
subclause, be released after completion of such overtime until 
he has ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(c) If on the instructions of his employer, such an employee 
resumes or continues work without having had such ten con- 
secutive hours off duty, he shall be paid at double time rates 
until he is released from duty for such period and he shall then 
be entitled to be absent until he has had ten consecutive hours 
off duty without loss of pay for ordinary working time occur- 
ring during such absence. 

(d) When an employee is recalled to work without notifica- 
tion before or after leaving the job, he shall be paid for at least 
four hours at overtime rates. Time reasonably spent getting to 
and from work shall be counted as time worked. 

(e) In computing overtime each day shall stand alone. 
11 .—MEAL ALLOWANCE 

(1) Where an employee, without being notified on the pre- 
vious day or earlier, has to continue working after the usual 
knock-off time for more than two hours, he/she shall be pro- 
vided with any meal required or shall be paid $7.30 in lieu 
thereof, and if owing to the overtime worked, a second or 
subsequent meal is required he/she shall be supplied with each 
meal or be paid $4.80 for each meal so required. Provided 
that this subclause shall not apply to an employee residing in 
the same locality as his/her place of employment who can rea- 
sonably return home for a meal. 

(2) Provided that where the majority of employees on a par- 
ticular site are entitled to a meal allowance as prescribed by 
the relevant State or Federal Award after working past the 
usual knock-off time for one and one half hours then that con- 
dition shall apply in lieu of the two hour qualifying period 
contained in subclause (1). 

(3) Provided that the above subclauses shall not apply to an 
employee who is provided with reasonable board and lodging 
or who is receiving a distant job allowance in lieu thereof as 
provided for in Clause 23(1 )(a). 

12.—HOLIDAYS AND ANNUAL LEAVE 
(1) (a) Subject as hereinafter provided the following days 

shall be regarded as holidays and shall be observed without 
deduction of pay—namely New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun- 
dation Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(b) When any of the days mentioned in paragraph (a) hereof 
falls on a Saturday or a Sunday, the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday, the holiday shall be observed on 
the next succeeding Tuesday. In each case, the substituted day 

shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(c) An employer shall not terminate the employment of an 
employee within a period of seven days preceding a holiday 
prescribed in this award for the purpose of avoiding the obli- 
gation imposed by this Clause. 

(2) On any public holiday not prescribed as a holiday under 
this award, the employer's establishment or place of business 
may be closed, in which case an employee need not present 
himself for duty and payment may be deducted, but if work be 
done, ordinary rates of pay shall apply. 

(3) All employees required to work on the days named in 
subclause (1) of this clause shall be paid for at the rate of 
double time and one half for all time worked on any such day. 

(4) (a) Except as hereinafter provided, a period of four con- 
secutive weeks' leave with payment as prescribed in paragraph 
(b) hereof shall be allowed annually to an employee by his 
employer after a period of twelve months' continuous service 
with that employer. 

(b) (i) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary times 
he would have worked had he not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof an employee shall, where 
applicable, have the amount of wages to be received for an- 
nual leave calculated by including the following where appli- 
cable. 

(aa) The rate applicable to the employee as prescribed 
by clause 28.—Wages of the award and; 

(bb) Subject to paragraph (c) (ii), the rate prescribed for 
work in ordinary time by clauses 5.—Hours and 
17.—Shift Work of the award according to the em- 
ployee's roster or projected roster including Satur- 
day shifts; 

(cc) The rate payable pursuant to clause 8.—Higher Du- 
ties calculated on a daily basis, which the employee 
would have received for ordinary time during the 
relevant period whether on a shift roster or other- 
wise. 

(dd) Any other rates to which the worker is entitled in 
accordance with his contract of employment for or- 
dinary hours of work; provided that this provision 
shall not operate so as to include any payment which 
is of a similar nature to or is paid for the same rea- 
sons as or is paid in lieu of those payments prescribed 
by clause 22.—Allowance for Travelling and Em- 
ployment in Construction Work, nor any payment 
which might have become payable to the employee 
as reimbursement for expenses incurred. 

(c) During a period of annual leave an employee shall re- 
ceive a loading calculated on the rate of wage prescribed by 
paragraph (b) (ii) (aa) hereof. The loading shall be as foOows: 

(i) Day Employees—An employee who would have 
worked on day work had he not been on leave—a 
loading of 17-1/2 per cent. 

(ii) Shift Employees—An employee who would have 
worked on shift work had he not been on leave—a 
loading of 17-1/2 per cent. 

Provided that where the employee would have received shift 
loadings prescribed by clause 5.—Hours and clause 17.—Shift 
Work, had he not been on leave during the relevant period 
and such loadings would have entitled him to a greater amount 
than that loading of 17.5 per cent, then the shift loadings shall 
be added to the rate of wage prescribed by paragraph (b) (ii) 
(aa) hereof in lieu of the 17.5 per cent loading. 

Provided further, that if the shift loadings would have enti- 
tled him to a lesser amount than the loading of 17.5 per cent 
then such loading of 17.5 per cent shall be added to the rate of 
wage prescribed by paragraph (b) (ii) (aa) hereof in lieu of the 
shift loadings. 

The loading prescribed by this subclause shall not apply to 
proportionate leave on termination unless the worker's em- 
ployment is terminated by his employer for any cause other 
than misconduct. 
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(d) The provisions of this subclause shall not operate in re- 
spect of leave fully due prior to the date of this award irre- 
spective of the date of which such leave is taken. 

(5) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which, in the case of 
that employee would have been an ordinary working day, there 
shall be added to that period one day being an ordinary work- 
ing day for each such holiday observed as aforesaid. 

(6) If after one month's continuous service in any qualify- 
ing twelve monthly period an employee leaves his employ- 
ment or his employment is terminated by the employer through 
no fault of the employee, the employee shall be paid one third 
of a week's pay at his ordinary rate of wage in respect of each 
completed month of continuous service. 

(7) Any time in respect of which an employee is absent from 
work, except time for which he is entitled to claim sick pay or 
time spent on holidays or annual leave as prescribed by this 
award shall not count for the purpose of determining his right 
to annual leave. 

(8) In the event of an employee being employed by an em- 
ployer for portion only of a year, he shall only be entitled 
subject to subclause (6) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal to 
the leave given to the other workers he shall not be entitled to 
work or pay whilst the other employees of such employer are 
on leave on full pay. 

(9) An employee whose employment terminates after he has 
completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in re- 
spect of that qualifying period shall be given payment in lieu 
of that leave or in a case to which subclause (10) or (11) of 
this clause apply in lieu of so much of that leave as he has not 
been allowed unless— 

(a) He has been justifiably dismissed for misconduct, 
and 

(b) The misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(10) In special circumstances and by mutual consent of the 
employer, the employee and the union concerned, annual leave 
may be taken in not more than two periods. 

(11) Notwithstanding the provisions of this clause an em- 
ployer who observes a Christmas closedown for the purpose 
of granting annual leave may require an employee to take his 
annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(12) The provisions of this clause shall not apply to casual 
employees. 

13.—BOARD OF REFERENCE 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the function 
of determining any dispute between the parties in relation to 
any matter which under this award may be allowed, approved, 
fixed, determined or dealt with by a Board of Reference. 

14.—-RECORD 
(1) Each employer shall keep a time and wages book show- 

ing the name of each employee and the nature of his work, the 
hours worked each day, and the wages and allowances paid 
each week. Any system of automatic recording by means of 
machines, shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time and wages record shall be open for the inspec- 
tion by a duly accredited official of the union during the usual 
office hours, at the employer's office or other convenient place, 
and he shall be allowed to take extracts therefrom. 

15.—ABSENCE THROUGH SICKNESS 
(1) (a) An employee who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to pay- 
ment during such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the em- 
ployer an employee is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the employee's services termi- 
nate, if before the end of that year of service, to the extent that 
the employee has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick leave 
in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
of the absence. Provided that an employee shall not be enti- 
tled to claim payment for any period exceeding ten weeks in 
any one year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the employer of his inability to attend for work, the nature of 
his illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary circum- 
stances shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an em- 
ployee who fails to produce a certificate from a medical prac- 
titioner dated at the time of the absence or who fails to supply 
such other proof of the illness or injury as the employer may 
reasonably require provided that the employee shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year if 
any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the provi- 
sions of this clause apply to an employee who suffers per- 
sonal ill health or injury during the time when he is absent on 
annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result of 
his personal ill health or injury for a period of seven consecu- 
tive days or more and he produces a certificate from a regis- 
tered medical practitioner that he was so confined. Provided 
that the provisions of this paragraph do not relieve the em- 
ployee of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend for 
work on the working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re- 
placed annual leave may be taken at another time mutually 
agreed to by the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period of annual 
leave or, if termination occurs before then, be paid for in ac- 
cordance with the provisions of clause 12.—Holidays and 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in clause 
12.—Holidays and Annual Leave shall be deemed to have 
been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em- 
ployer to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of clause 2 of 
the Long Service Leave provisions published in volume 59 of 
the Western Australian Industrial Gazette at pages 1—6, the 
paid sick leave standing to the credit of the employee at the 
date of transmission from service with the transmittor shall 
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stand to the credit of the employee at the commencement of 
service with the transmittee and may be claimed in accord- 
ance with the provisions of this clause, 

(7) The provisions of this clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation Act nor to employees whose injury 
or illness is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to casual em- 
ployees. 

16.—BEREAVEMENT LEAVE 
An employee shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or stepchild, be 
entitled on notice, to leave without deduction of pay for a 
period not exceeding the number of hours worked by die em- 
ployee in two ordinary days of work. Proof of such death shall 
be furnished by the employee to the satisfaction of his em- 
ployer. 

Provided that this subclause shall have no operation while 
the period of entitlement to leave under it coincides with any 
other period of entitlement leave. 

For the purposes of this subclause, the words "wife" shall 
include a defacto wife. 

17.—SHIFT WORK 
(1) For the purpose of this clause— 

"Day Shift" means any shift starting at or after 6.00 
a.m. and before 10.00 a.m. 

"Afternoon Shift" means any shift starting at or after 
10.00 a.m. and before 8.00 p.m. 

"Night Shift" means any shift starting at or after 8.00 
p.m. and before 6.00 a.m. 

"Rostered Shift" means a shift of which the employee 
concerned has had at least forty-eight hours' notice. 

(2) There shall be a roster of shifts which shall— 
(a) provide for rotation unless all the employees con- 

cerned desire otherwise; 
(b) provide for not more than eight shifts to be worked 

in any nine consecutive days. 
So far as employees present themselves for work in accord- 

ance therewith shifts shall be worked according to the roster. 
(3) Overtime: Work done by shift employees in excess or 

outside the ordinary working hours of their shift or on a shift 
other than a rostered shift shall be paid for at the rate of dou- 
ble time. But this shall not apply to arrangements between the 
employees themselves or in cases due to rotation of shift or 
when the relief does not come on duty at the proper time; for 
all time of duty after he has finished his ordinary shift such 
unrelieved employee shall be paid at the rate of time and a 
half for the first eight hours and double time thereafter. 

(4) (a) A shift employee employed for at least five consecu- 
tive sMfts on afternoon or night shift, other than a Saturday or 
Sunday or holiday, shall be paid for each such shift 50% more 
than his ordinary wage. 

The observance of a holiday in any week shall not be re- 
garded as a break in continuity for the purpose of this subclause. 

(b) A shift employee employed for less than five consecu- 
tive shifts on afternoon or night shift shall be paid at the rate 
of time and one half for the first two hours and double time 
thereafter. 

Provided that when a job finishes after proceeding on shift 
work for more than five days, or the employee terminates his 
services during the week, he shall be paid at the rate specified 
in (a) hereof. 

(c) Notwithstanding (a) hereof, employees employed on civil 
engineering undertakings whilst so employed for at least five 
consecutive shifts on afternoon or night shift, other than on a 
Saturday or Sunday or holiday, shall be paid for such shift 
15% more than his ordinary wage. 

(d) The provisions contained within (b) hereof shall be ap- 
plied mutatis mutandis to the employees described within (c) 
hereof. 

(5) Sundays and Holidays: Subject to this clause the provi- 
sions of subclause (l)(b) of Clause 10.— Overtime and 
subclause (1) (a) of Clause 12.—Holidays and Annual Leave 

of this award shaU apply to shift employees. Where shifts com- 
mence between 11.00 p.m. and midnight on a Sunday or holi- 
day, the time so worked before midnight shall not entitle the 
employee to the Sunday or holiday rate; provided that the time 
worked by an employee on a shift commencing before mid- 
night on the day preceding a Sunday or holiday and extending 
into a Sunday or holiday shall be regarded as time worked on 
such Sunday or holiday. Where shifts fall partly on a Sunday 
or holiday, that shift the major portion of which falls on a 
Sunday or a holiday shall be regarded as the Sunday or holi- 
day shift. 

18.—REPRESENTATIVE INTERVIEWING WORKERS 
An accredited representative of the union shall with the con- 

sent of the employer be permitted to inspect the working place 
of the employer at all reasonable times and interview the em- 
ployees covered by this award, provided that work is not in- 
terfered with. 

19.—PAYMENT OF WAGES 
(1) Each employee shall be paid the appropriate rate shown 

in Clause 27.—Wages of this award. Subject to subclause (2) 
of this clause payment shall be pro rata where less than the 
full week is worked. 

(2) From the date that a 38-hour week system is implemented 
by an employer wages shall be paid as follows— 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary hours of 
work are arranged in accordance with paragraph (a) 
or (b) of subclause (3) of Clause 5.—Hours so that 
he works 38 ordinary hours each week, wages shall 
be paid weekly or fortnightly according to the actual 
ordinary hours worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the case 
of an employee whose ordinary hours or work are 
arranged in accordance with paragraph (c) or (d) of 
subclause (3) of Clause 5.—Hours so that he works 
an average of 38 ordinary hours each week during a 
particular work cycle, wages shall be paid weekly or 
fortnightly according to a weekly average of ordi- 
nary hours worked even though more or less than 38 
ordinary hours may be worked in any particular week 
of the work cycle. 

SPECIAL NOTE—^Explanation of Averaging System 
As provided in paragraph (b) of this subclause an employee 

whose ordinary hours may be more or less than 38 in any 
particular week of a work cycle, is to be paid his wages on the 
basis of an average of 38 ordinary hours so as to avoid fluctu- 
ating wage payments each week. An explanation of the aver- 
aging system of paying wages is set out below: 

(i) Paragraphs (c) and (d) of subclause (3) of Clause 
5.—Hours provides that in implementing a 38-hour 
week the ordinary hours of an employee may be ar- 
ranged so that he is entitled to a day off, on a fixed 
day or rostered day basis, during each work cycle. It 
is in these circumstances that the averaging system 
would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 con- 
secutive days (that is, over four consecutive weeks) 
the employee's ordinary hours were arranged on the 
basis that for three of the four weeks he worked 40 
ordinary hours each week and in the fourth week he 
worked 32 ordinary hours. That is, he would work 
for 8 ordinary hours each day, Monday to Friday 
inclusive for three weeks and 8 ordinary hours on 
four days only in the fourth week—a total of 19 days 
during the work cycle. 

(iii) In such a case the averaging system applies and the 
weekly wage rates for ordinary hours of work appli- 
cable to the employee shall be the average weekly 
wage rates set out for the employee's classification 
in Clause 27.—Wages of this award, and shall be 
paid each week even though more or less than 38 
ordinary hours are worked that week. 



In effect, under the averaging system, the employee 
accrues a "credit" each day he works actual ordinary 
hours in excess of the daily average which would 
otherwise be 7 hours 36 minutes. This "credit" is 
carried forward so that in the week of the cycle that 
he works on only four days, his actual pay would be 
for an average of 38 ordinary hours even though, 
that week, he works a total of 32 ordinary hours. 

Consequently, for each day an employee works 8 
ordinary hours he accrues a "credit" of 24 minutes 
(0.4 hours). The maximum "credit" the employee 
may accrue under this system is 0.4 hours on 19 days; 
that is, a total of 7 hours 36 minutes. 

(iv) As provided in subclause (3) of this clause, an em- 
ployee will not accrue a "credit" for each day he is 
absent from duty other than on annual leave, long 
service leave, holidays prescribed under this award, 
paid sick leave, workers' compensation or bereave- 
ment leave. 

(a) An employee whose ordinary hours are arranged in 
accordance with paragraph (c) or (d) of subclause 
(3) of Clause 5.—Hours and who is paid wages in 
accordance with paragraph (a) of subclause (2) hereof 
and is absent from duty (other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) shall, for each day he is so ab- 
sent, lose average pay for that day calculated by di- 
viding his average weekly wage rate by 5. 

An employee who is so absent from duty for part 
of a day shall lose average pay for each hour he is 
absent by dividing his average daily pay rate by 8. 

(b) Provided when such an employee is absent from duty 
for a whole day he will not accrue a "credit" because 
he would not have worked ordinary hours that day 
in excess of 7 hours 36 minutes for which he would 
otherwise have been paid. Consequently, during the 
week of the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average pay 
for that week. In that week, the average pay will be 
reduced by the amount of the "credit" he does not 
accrue for each whole day during the work cycle he 
is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent from, 
duty (other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) is to 
be calculated as follows— 

Total of "credits" 
not accrued during cycle X average weekly pay 

(An employee's ordinary hours are arranged so that he works 
8 ordinary hours on five days of each week for 3 weeks and 8 
ordinary hours on four days of the fourth week). 

1. Employee takes on day off without authorisation in first 
week of cycle. 

2. Employee takes each of the 4 days off without authorisa- 
tion in the 4th week. 

1st week 

2nd and 3rd 
weeks 

4th week 

Payment 
average weekly pay 
less one day's pay (i.e l/5th) 

average weekly pay each week 
average pay 
less credit not accrued on day 
of absence 
average pay 
less 0.4 hours X average weekh 

1st, 2nd and 
3rd weeks = 

4th week = 
average pay each week 
average pay 
less 4/5ths of average pay for 
the four days absent 
less total of credits not accrued 
that week 
l/5th average pay 
less 4 x 0.4 hours X average wee 

l/5th average pay 
less 1.6 hours X gy 

An alternative method of paying wages to that prescribed 
by subclause (2) and (3) of this clause may be agreed between 
the employer and the majority of the employees concerned. 

(5) Dav Off Coinciding with Pay Day 
In the event that an employee, by virtue of the arrangement 

of his ordinary working hours, is to take a day off duty on a 
day which coincides with pay day, such employee shall be 
paid no later than the working day immediately following pay 
day. Provided that, where the employer is able to make suit- 
able arrangements, wages may be paid on the working day 
preceding pay day. 

(61 Payment bv Cheque 
Where an employer and employee agree, the employee may 

be paid his wages by cheque. 

An employee who lawfully leaves his employment or is dis- 
missed for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service with the 
employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) of 
subclause (3) of Clause 5.—Hours and who is paid average 
pay and who has not taken the day off due to him during toe 
work cycle in which his employment is terminated, the wages 
due to that employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note follow- 
ing paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is terminated, 
the wages due to that employee shall be reduced by the total 
of credits which have not accrued during the work cycle. 

(8) Details of Payments to be given 
Where an employee requests his employer to state in writ- 

ing with respect to each week's wages die amount of wages to 
which he is entitled, the amount of deductions made therefrom, 
the net amount being paid to him, and the number of hours 
worked, the employer shall do so not less than two hours be- 
fore the employee is paid. 

Except as provided in subclause (3) of this clause the ordi- 
nary rate per hour shall be calculated by dividing the appro- 
priate weekly rate by 38. 

20.—CHANGE ROOM 
The employer shall provide a suitable change room where 

the employees may change their clothes. 

21.—FIRST AID 
An adequate first aid kit, maintained by the employer, shall 

be provided on the site. 

22.—ALLOWANCE FOR TRAVELLING AND 
EMPLOYMENT IN CONSTRUCTION WORK 

(1) All employees required on any day to report directly to 
the job shall be paid the following allowance to compensate 
for travel patterns and costs peculiar to the industry, which 
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include mobility requirements of employees and the nature of 
employment in the work covered by this award— 

(a) On places of work within a radius of 50 kilometres 
from the General Post Office, Perth $ 11.00 per day. 

(b) For each additional kilometre up to a radius of 60 
kilometres from the General Post Office, Perth 60 
cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of this 
subclause, work performed at a place beyond a 60 
kilometre radius from the General Post Office, Perth, 
shall be deemed to be distant work unless the em- 
ployer and the employees, with the consent of the 
union, agree in any particular case that the travel- 
ling allowances for such work shall be paid under 
this clause in which case an additional allowance of 
60 cents per kilometre shall be paid for each kilo- 
metre in excess of the 60 kilometres. 

(d) In respect of work carried out from an employer's 
depot situated more than 60 kilometres from the Gen- 
eral Post Office, Perth the main Post Office in the 
town in which such depot is situated shall be the 
centre for the purpose of calculating the allowance 
to be paid. 

(e) Where transport to and from the job is provided by 
the employer from and to his depot or such other 
place more convenient to the employee and is mutu- 
ally agreed upon between the employer and the em- 
ployee, half the rates prescribed above shall be paid. 

(2) For travelling during working hours from and to the em- 
ployer's place of business or from one job to another, an em- 
ployee shall be paid by the employer at ordinary rates. The 
employer shall pay all fares and reasonable expenses in con- 
nection with such travelling. Provided that if an employer re- 
quests the employee to use his/her own vehicle the employer 
shall pay a car allowance of not less than 60 cents per kilome- 
tre for each kilometre the employee travels in response to such 
request. 

(3) Where employees are required to travel to and from work 
in the employer's vehicle, the employer shall provide the ve- 
hicle suitable seating, accommodation, together with a fly or 
other cover to protect employees from the weather. 

Explosives or goods or materials entailing risk to employ- 
ees shall not be carried on vehicles while such vehicles are 
being used for the conveyance of employees to and from the 
place of work. 

23.—DISTANT WORK 
(1) Where an employee is engaged or selected or advised by 

an employer to proceed to work at such a distance that he 
cannot return to his home each night and the employee does 
so, the employer shall— 

(a) provide the employee with reasonable board and 
lodging; or 

(b) pay an allowance of $264.40 per week of seven days 
but such allowance shall not be wages. In the case 
of broken parts of the week occurring at the begin- 
ning or the end of the employment on a distant job, 
the allowance shall be $37.80 per day. 

Provided that the foregoing allowances shall be increased if 
the employee satisfies the employer that he reasonably incurred 
a greater outlay than that prescribed. In the event of disagree- 
ment the matter may be referred to a Board of Reference for 
determination. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee is 
absent from work without reasonable excuse and in such a 
case, where the board and lodging is supplied by the employer, 
he may deduct from moneys owing or which may become 
owing to the employee an amount equivalent to the value of 
that board and lodging for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this clause: 
(a) The employer shall pay all reasonable expenses in- 

cluding fares, transport of tools, meals and, if neces- 
sary, suitable overnight accommodation incurred by 
an employee or person engaged who is directed by 
his employer to proceed to the locality of the site 
and who complies with such direction. 

(b) The employee shall be paid at ordinary rate of pay- 
ment for the time up to a maximum of eight hours in 
any one day incurred in travelling pursuant to the 
employer's direction. 

(4) (a) An employee who works as required during the ordi- 
nary hours of work on the working day before and the work- 
ing day after a week-end and who notifies the employer or 
his/her representative, not later than Tuesday of each week, of 
his/her intention to return to his/her usual place of residence 
at the week-end and who returns to his/her usual place of resi- 
dence for the week-end, shall be paid an allowance of $22.40 
for each such occasion. 

(b) Paragraph (a) of this subclause shall not apply to an em- 
ployee who is receiving the payment prescribed in subclause 
(1) of this clause in lieu of board and lodging being provided 
by the employer. 

(c) When an employee returns to his usual place of resi- 
dence for a week-end or part of a week-end and does not ab- 
sent himself from the job for any of the ordinary working hours, 
no reduction of the allowance prescribed in paragraph (b) of 
subclause (1) of this clause shall be made. 

(5) Where an employee who, after one month of employ- 
ment with an employer, leaves his employment, or whose 
employment, is terminated by his employer "except for in- 
competency, within one working week of his commencing 
work on the job or for misconduct" and in either instance sub- 
ject to the provisions of Clause 6.—Contract of Service of 
this award returns to the place from whence he first proceeded 
to the locality, or to a place less distant than or equidistant to 
the place where he first proceeded, the employer shall pay all 
expenses—including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation—^incurred by the 
employee in so returning. Provided that the employer shall in 
no case be liable to pay a greater amount under this subclause 
then he would have paid if the employee had returned to the 
locality from which he first proceeded to the job. 

(6) On work north of the 26th parallel of South Latitude the 
following provisions apply— 

(a) The employer may deduct the amount of the forward 
fare from the employee's first or later wages but the 
amount so deducted shall be refunded to the em- 
ployee if he continues to work for three months, or, 
if the work ceases sooner, for so long as the work 
continues. 

(b) If the employee continues to work for the employer 
for at least six months or if the work ceases sooner, 
for so long as the work continues, the employer shall, 
on termination of the employee's engagement, pay 
the fare of the employee back from the place of work 
to the place of engagement if the employee so de- 
sires. 

(7) Where an employee, supplied with board and lodging 
by his/her employer, is required to live more than 800 metres 
from the job he/she shall be provided with suitable transport 
to and from that job or be paid an allowance of $13.30 per day 
provided that where the time actually spent in travelling ei- 
ther to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable trans- 
port is supplied by the employer. 

(8) Notwithstanding any other provisions contained in this 
clause and in lieu of any such provisions the following condi- 
tions shall apply to an employee who is engaged or selected 
or advised by an employer to proceed to construction work at 
such a distance that he cannot return to his home each night 
and where such construction work is located north of the 26th 
parallel of south latitude or in any other area to which air trans- 
port is the only practicable means of travel— 

(a) An employee may return to his home or to Perth or 
to any other place at a week-end to be mutually 
agreed upon between the employee and his employer: 

(i) after four continuous months' service with his 
employer and, in addition to the week-end, the 
employee shall be entitled to two days' leave 
on ordinary pay subject to the provisions of 
paragraph (b) hereof, and 

* 
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(ii) after each further period of four months' con- 
tinuous service with his employer and, in ad- 
dition to the week-end, the employee shall be 
entitled to two days' leave, one of which day 
shall be on ordinary pay subject to the provi- 
sions of paragraph (b) hereof. 

(b) Where an employee returns home or to Perth or any 
other place in accordance with the provisions of this 
subclause and returns to the job and commences work 
at the time arranged with his employer, on the first 
working day for that work immediately following 
the period of leave referred to in paragraph (a) hereof, 
that employee shall be paid at the completion of the 
first pay period commencing on or after the day upon 
which the employee returns to work from the leave 
taken pursuant to paragraph (a) hereof the ordinary 
pay for that period of leave and the actual cost of air 
fares incurred in travelling home or to Perth or to 
any other place and to the job and which in no case 
shall exceed the cost of an economy air fare from 
the job to Perth and return. 

(c) The entitlement to leave and travelling accruing to 
an employee pursuant to subclause (a) hereof may 
be availed of as soon as reasonably practicable after 
it becomes due and if it is not availed of within one 
month after it so becomes due the entitlement shall 
lapse. 

(9) Any time in respect of which an employee is absent from 
work except time for which he is entitled to claim payment 
pursuant to Clause 15.—Absence Through Sickness or time 
spent on holidays pursuant to subclause (1) of Clause 12.— 
Holidays and Annual Leave shall not count for determining 
his rights to travel and leave under the provisions of subclause 
(8) of this clause. 

24.—ALLOWANCES AND SPECIAL PROVISIONS 
(1) An employee required to work in a place where the tem- 

perature has been raised by artificial means to between 46° 
mid 54° Celsius shall be paid 37 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this award, or 
in excess of 54° Celsius shall be paid 45 cents per hour or part 
thereof in addition to the said rates. 

(2) Dirt Money: a dirt allowance of 37 cents per hour or part 
thereof shall be payable in connection with work deemed to 
be unusually dirty; cases of dispute to be settled by a Board of 
Reference. 

(3) Height Allowance: 
(a) Tower crane drivers shall be paid a height allow- 

ance in accordance with the following schedule, the 
height to be measured from ground level, i.e. street 
level to floor of crane cabin: 

From ground level up to and including 30 
metres—29 cents per hour. 
Over 30 metres and up to 45 metres—36 cents 
per hour. 
Over 45 metres and up to 60 metres—61 cents 
per hour. 
Over 60 metres—29 cents per hour additional 
for each 15 metres over 60 metres. 

(b) Mobile crane drivers, when employed for any day 
or part thereof on a building site where a multi sto- 
rey building is being or is to be constructed shall be 
paid a multi-storey allowance in accordance with the 
following table: 

From commencement of building to 15 th floor 
level—29 cents per hour extra. 
From 16th floor level to 30th floor level— 
36 cents per hour extra. 
From 31st floor level to 45th floor level— 
54 cents per hour extra. 
From 46th floor level to 60th floor level— 
69 cents per hour extra. 
From 61st floor level onwards—88 cents per 
hour extra. 

25.—LOCATION ALLOWANCES 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an em- 
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

TOWN PER WEEK 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Teller 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

14.50 
37.50 
14.20 
24.40 

5.90 
23.00 

6.90 
11.70 
25.30 

5.90 
14.70 
19.90 
11.70 
24.00 
4.50 

16.10 
20.60 
28.90 
13.30 
32.80 
4.90 
5.90 
5.90 

23.60 
25.30 

6.90 
37.50 
14.60 
20.60 
14.50 
14.60 
15.20 
35.70 
12.70 
15.70 
15.70 
13.90 
12.20 
35.60 
24.40 
18.70 
18.50 
19.80 
7.70 

27.10 
14.50 
11.70 
13.30 
6.90 

33.20 
14.50 
18.50 
23.40 
22.80 
14.80 
31.60 
35.50 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance pre- 
scribed in subclause (1) of this clause; 

(b) a partial dependant shall be paid the allowance pre- 
scribed in subclause (1) of this clause plus the dif- 
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca- 
tion allowance. 
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(3) Where an employee: 
(a) is provided with board and lodging by his/her em- 

ployer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or Agree- 
ment made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances pre- 
scribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall have 
effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate until 1 
July 1988 when the difference between the rate being paid 
and that due under subclause (2) of this clause shall be re- 
duced by 33 1/3%; the difference remaining on 1 January 1989 
shall be reduced by 50% from that date and payment in ac- 
cordance with subclause (2) of this clause will be implemented 
on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior employ- 
ees, casual employees, part-time employees, apprentices re- 
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per- 
formed. 

(6) Where an employee is on annual leave or receives pay- 
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location allowance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in subclause 
(1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur- 
pose of subclause (1) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso- 
ciation, the Chamber of Commerce and Industry of Western 
Australia and the Trades and Labor Council of Western Aus- 
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un- 
der this Award for that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of re- 
ducing any 'district allowance' payable to any employee sub- 
ject to the provision of this Award whilst that employee as at 1 
June 1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance represent- 
ing prices shall be varied from the beginning of the first pay 
period commencing on or after the 1 st day in July of each year 
in accordance with the annual percentage change in the Con- 
sumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the cal- 
culation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review of the allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

26.—LONG SERVICE LEAVE 
Up to and including 5 January 1987, the provisions set out 

in Volume 66 of the Western Australian Industrial Gazette at 
pages 1—4, both inclusive, are hereby incorporated in and 
form part of this award. 

On and from 6 January 1987 the provisions of the Con- 
struction Industry Portable Paid Long Service Leave Act 1985 
are hereby incorporated in and form part of this Award. 

27.—WAGES 
The weekly wage to be paid to all employees shall be as 

follows— 
(1) When an employee is engaged on building or steel 

construction work on site in or in connection with— 
(a) the construction, erection, repair, renovation, 

maintenance, ornamentation, alteration or 
demolition of a large industrial undertaking 
or any large civil engineering project or any 
multi-storey building; or 

(b) the construction, erection, repair, renovation, 
maintenance, ornamentation, alteration or 
demolition of any structure or civil engineer- 
ing project which the employer and the union 
agree, or in the event of disagreement, which 
the Board of Reference declares to be con- 
struction work, 

shall consist of the sum of the base rate reflected in Column 
"A" of subclause (2) and the amounts reflected in subclauses 
(3), (4) and (5) of this clause. 

For an employee engaged on other work than that specified 
above in (a) or (b) the weekly wage shall consist of the sum of 
the base rate reflected in Column "B" of subclause (2), and 
the amounts reflected in subclauses (3), (4) and (5) of this 
clause. 

(2) "COLUMN A" "COLUMN B" 
BASE RATE BASE RATE 

$ $ 
CLASSIFICATION 

0—8 tonnes 358 40 334.00 
8—15 tonnes 368 40 340.60 

15—40 tonnes 376 90 348.40 
40—80 tonnes 383 60 354.40 
80—100 tonnes 388 70 359.10 

100—140 tonnes 396 30 366.00 
140—180 tonnes 406 30 374.80 
180—220 tonnes 419 70 386.90 
Over 220 tonnes 437 10 403.10 
Tower Crane 400 10 
Stiff Leg Crane 354.70 
(3) (a) Supplementary Payment 
Employees shall be paid an additional payment of $52.10 

which shall be added to the base rate specified in subclause 
(2) hereof for the purpose of calculating the actual weekly 
rate. 

The supplementary payment set out in this clause represents 
a payment in lieu of equivalent overaward payments 

(b) Arbitrated Safety Net Payment 
Employees shall be paid an arbitrated safety net payment of 

$16.00 which shall be added to the base rate specified in 
subclause (2) hereof for the purpose of calculating the actual 
weekly rate. 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember 1994 State Wage Case decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the ex- 
tent of any wage increase as a result of agreements reached at 
enterprise level since 1 November 1991. Increases made un- 
der previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from enter- 
prise agreements, are not to be used to offset arbitrated safety 
adjustments. 

The rates of pay in this award include the second $8.00 per 
week arbitrated safety net adjustment payable under the De- 
cember, 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the ex- 
tent of any wage increase payable since 1 November, 1991, 
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pursuant to enterprise agreements, consent awards or award 
variations to give effect to enterprise agreements, insofar as 
that wage increase has not previously been used to offset an 
arbitrated safety net adjustment. Increases made under previ- 
ous State Wage Case Principles or under the current State- 
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

(4) Special Allowance 
In addition to the base rate specified in subclause (2) hereof 

employees shall be paid for all purposes of the award a spe- 
cial allowance $7.70 per week and such allowance shall not 
be altered as a consequence of wage indexation decisions. 

(5) Industry Allowance 
In addition to the rates specified in subclause (2) an indus- 

try allowance of $15.90 per week should be paid to all em- 
ployees under this award to compensate for the disabilities 
usually associated with building and steel construction work. 

(6) Actual Weekly Rate 
The actual weekly rate shall be calculated by multiplying 

the sum of the appropriate amounts prescribed in subclause 
(2), subclause (3) (a) and subclause (5) hereof by 52 on 50.4. 
This subtotal shall be rounded to the nearest ten cents and 
then have added to it the Arbitrated Safety Net Payment pre- 
scribed in subclause (3) (b) and the Special Allowance pre- 
scribed in subclause (4) hereof. 

(7) Overaward Payment 
For the purposes of this clause, overaward payment is de- 

fined as the amount in rates of pay which an employee would 
receive in excess of the minimum award wage (ie base rate, 
arbitrated safety net and supplementary payment) as prescribed 
in this award for the classification in which such employee is 
engaged. Provided that this definition shall exclude overtime, 
shift allowances, penalty rates, expense related allowances, 
industry allowances, disability allowances, location allow- 
ances, special rates or allowances, responsibility allowances 
and any other ancillary payments of a like nature prescribed 
by this award. 

28.—SITE ALLOWANCE 
The Construction, Mining and Energy Workers Union of 

Australia—Western Australian Branch on behalf of its mem- 
bers may request an employer to consider a site allowance to 
compensate for all special factors and/or disabilities on a 
project. 

Where the parties have considered the merit of the claim 
and have agreed on a proposed rate, it shall be referred to the 
Commission for ratification. 

Where agreement cannot be reached, the parties shall refer 
the matter to the Commission which shall determine an ap- 
propriate rate, if any, to compensate for such special factors 
and/or disabilities. Provided, however, that the Commission 
may decide that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the site as 
prescribed in subclauses (1) and (2) of Clause 24.—Allow- 
ances and Special Provisions. 

The Commission shall ratify or determine such matters on 
the criteria outlined in the Full Bench Decision of the Aus- 
tralian Conciliation and Arbitration Commission dated 25 
February, 1983 (Print F1957). 

Where the procedure prescribed by this clause is being fol- 
lowed, work shall continue normally. 

A site allowance determined in accordance with this clause 
shall be deemed to be prescribed by this award. 

29.—JURY SERVICE 
An employee required to attend for jury service during his 

ordinary working hours shall be reimbursed by the employer 
an amount equal to the difference between the amount paid in 
respect of his attendance for such jury service and the amount 
of wages he would have received in respect of the ordinary 
time he would have worked inclusive of the time worked for 
accrual purposes as prescribed in Clause 5.—Hours or Clause 
17.—Shift Work of this award had he not been on jury serv- 
ice. 

30.—ACCIDENT PAY 
(1) An employer shall pay an employee accident pay where 

the employee receives an injury for which weekly payments 
of compensation are payable by or on behalf of the employer 
pursuant to the Workers Compensation and Assistance Act 
1981 (the Act) as amended or replaced from time to time. 

(2) "Accident Pay" means a weekly payment of an amount 
being the difference between the weekly amount of compen- 
sation paid to the employee pursuant to the Act and the em- 
ployee's appropriate 38 hour rate under this award and accrued 
entitlements as prescribed in Clause 5.—Hours of Clause 17.— 
Shift Work of this award or, where the incapacity is for a pe- 
riod of less than one week, the difference between the amount 
of compensation and the award rate for that period. 

(3) An employer shall pay, or cause to be paid, accident pay 
during the incapacity of the employee within the meaning of 
the Act until such incapacity ceases or until the expiration of 
a period of 26 weeks from the date of injury, whichever event 
shall first occur. 

(4) The liability of the employer to pay accident pay in ac- 
cordance with this clause shall arise as at the date of the injury 
or accident in respect of which compensation is payable un- 
der the Act and the termination of the employee's employ- 
ment for any reason during the period of any incapacity shall 
in no way affect the liability of the employer to pay accident 
pay as provided in this clause. 

(5) In the event that the employee receives a lump sum in 
redemption of weekly payments under the Act the liability of 
the employer to pay accident pay as herein provided shall cease 
from the date of such redemption. 

(6) An employer may at any time apply to the Western Aus- 
tralian Industrial Relations Commission for exemption from 
the terms of this clause on the grounds that an accident pay 
scheme proposed and implemented by that employer contains 
provisions generally not less favourable to his employees than 
the provisions of this clause. 

31.—NO REDUCTION 
Nothing in this award shall in itself operate to reduce the 

total payment of wages and any site allowance of any em- 
ployee below the rate actually received by him at the date 
hereof. 

32.—LIBERTY 
Liberty is hereby reserved to the parties with respect to the 

Third Schedule of this award. 

33.—AWARD MODERNISATION 
(1) The parties are committed to modernising the terms of 

the Award so that it provides for more flexible working ar- 
rangements, improves the quality of working life, enhances 
skills and job satisfaction and assists positively in the restruc- 
turing process. 

(2) The parties commit themselves to the following princi- 
ples as part of the structural efficiency process and have agreed 
to participate in a testing process in accordance with the pro- 
visions of this clause. 

(a) Acceptance in principle that the new Award skill level 
definitions will be more suitable for the needs of the industry, 
sometimes more broadly based, in other matters more truly 
reflective of the different skill levels of the tasks now per- 
formed, but which shall incorporate the ability for and em- 
ployee to perform a wider range of duties where appropriate. 

(b) The parties will create a genuine career path for employ- 
ees which allows advancement based on industry accredita- 
tion and access to training. 

(c) Co-operation in the transition from the old structure to 
the new structure in an orderly manner without creating false 
expectations or disputations. 

34.—STRUCTURAL EFFICIENCY EXERCISE 
(1) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award provided that such duties are not de- 
signed to promote de-skilling. 
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(b) Any direction issued by an employer shall be consistent 
with the employer's responsibilities to provide a safe and 
healthy working environment. 

(2) The parties to this award are committed to co-operating 
positively to increase the efficiency, productivity and interna- 
tional competitiveness of the Building and Construction In- 
dustry and to enhance the career opportunities and job security 
of employees in the industry. 

(3) The parties have established working parties for the test- 
ing and/or trialling of various skill levels and to enable proper 
consultation with both employees and employers in the in- 
dustry on matters consistent with the objectives of subclause 
(2) herein. The parties shall process any such matters through 
that working party. 

(4) Measures raised for consideration consistent with 
subclause (3) herein shall be related to implementation of a 
new classification structure, any facilitative provisions con- 
tained in this award and matters concerning training. 

(5) Without limiting the rights of either an employer or a 
union to arbitration, any other measure designed to increase 
flexibility on a site or within an enterprise sought by any party 
shall be notified to the relevant working party and by agree- 
ment of the parties involved shall be implemented subject to 
the following requirements: 

* the changes sought shall not affect provisions re- 
flecting national standards; 

* the working party will consider the implications of 
the proposed measures for existing on-site arrange- 
ments; 

* the majority of employees affected by the change at 
the site or enterprise must genuinely agree to the 
change; 

* no employee shall lose income as a result of the 
change; 

* the relevant union or unions must be a party to the 
agreement; 

* any agreement shall be subject, where appropriate, 
to approval by The Western Australian Industrial Re- 
lations Commission and, if approved, shall operate 
as a Schedule to this Award and take precedence over 
any provision of this award to the extent of any in- 
consistency. 

(6) Award restructuring shall be given its wider meaning, 
and award restructure should not be confined to the restruc- 
turing of classifications but may extend to the review of other 
restrictive provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an ongoing 
basis. 

(7) The parties to this award recognise that in order to in- 
crease the efficiency, productivity and international competi- 
tiveness of industry, a greater commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to: 

(a) develop a more highly skilled workforce; 
(b) providing employees with career opportunities 

through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilization of skills acquired. 

35.—SUPERANNUATION 
(1) DEFINITIONS 
For the purpose of this clause: 

(a) "Eligible Employee" shall mean any employee who 
has been employed under this award by the employer 
during at least five consecutive days and who has 
worked a minimum of 40 hours during that period. 
After completion of the above qualifying period, 
superannuation contributions shall then be made in 
accordance with subclause (2) hereof effective from 
the commencement of that qualifying period. 

(b) "Fund" means a Superannuation Fund as defined in 
the Occupational Superannuation Standards Act 
1987 and satisfying the superannuation fund condi- 
tions in relation to a year of income, as specified in 
that Act and complying with the operating stand- 
ards as prescribed by the Regulations made under 
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the Act. In the case of a newly established fund, the 
term shall include a Superannuation Fund that has 
received a notice of preliminary listing from the In- 
surance and Superannuation Commissioner. 

(c) "Ordinary Time Earnings" shall mean the actual or- 
dinary rate of pay the employee receives for ordi- 
nary hours of work including tool allowance, industry 
allowance, registration allowance, trade allowance, 
shift loading and leading hand, in charge or supervi- 
sory allowances where applicable, the regular over- 
award pay as well as casual rates received for ordinary 
hours of work. All other allowances and payments 
are excluded. 

(d) "Act" means the Occupational Superannuation 
Standards Act 1987, and "Regulations" means the 
Occupational Superannuation Standards Regulations 
made pursuant to that Act from time to time. 

(e) "The Relevant Fund" means the fund selected in re- 
spect of an employee pursuant to subclause (4) 
hereof. 

(2) CONTRIBUnONS 
(a) In accordance with this clause and subject to the Trust 

Deed of the relevant fund, on behalf of each eligible 
employee an employer shall contribute to a relevant 
superannuation fund a superannuation contribution, 
equivalent to three per cent of such eligible employ- 
ee's ordinary time earnings each week, (rounded to 
the nearest 10 cents), provided that: 

(i) upon completion of the qualifying period 
specified in subclause (1) hereof, contributions 
on behalf of each eligible employee shall ap- 

■ ply from the date of commencement of em- 
ployment of such employee; and 

(ii) the contribution rate of an existing fund of 
which the eligible employee is a member may 
be improved to the extent that it is equivalent 
to that prescribed by paragraph (a) of this 
subclause and is in accordance with the Act 
and Regulations. 

(b) The contributions required herein shall be made to 
the relevant fund in the manner and at the times speci- 
fied by the terms of the fund or any agreement be- 
tween the employer and trustees of the fund. 

(c) No employer shall be required to pay superannua- 
tion contributions on behalf of any eligible employee 
whether full time, part time, or casual in respect of 
any week during which such employee receives less 
than ten hours' pay in ordinary time earnings. 

(3) EMPLOYEE CONTRIBUTIONS 
(a) Subject to the rules of the fund, employees of a re- 

spondent employer who wish to make contributions 
to the fund additional to those being paid pursuant 
to subclause (2) hereof, shall be entitled to do so. 
Such employees may either forward their own con- 
tribution directly to the fund administrators or, where 
it is practicable to do so, authorise the employer to 
pay into the fund from the employee's wages, 
amounts specified by the employee. 

(b) Employee contributions to the fund deducted by the 
employer at the employee's request shall be held in 
Trust on the employee's behalf and be subject to the 
following conditions: 

(i) The amount of contributions shall be ex- 
pressed in whole dollars. 

(ii) Employees shall have the right to adjust to the 
level of contribution made on their own be- 
half from the first of the month following the 
giving of three months' written notice to the 
employer. Provided that by agreement with the 
employer, employees may vary their additional 
contributions in extenuating circumstances at 
other times. 

(iii) Contributions deducted under this clause shall 
be forwarded to the fund at the same time as 
contributions under subclause (2) hereof. 
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(4) SUPERANNUATION FUND 
(a) The employer shall make superannuation contribu- 

tions, or improvements to this clause, to any of the 
following funds: 

(i) BUSS, AUST, CTRF, the WESTSCHEME 
Superannuation Scheme; or 

(ii) any fund agreed between the employer and 
eligible employees, and the union or unions, 
where applicable; or 

(iii) any fund which has application to employees 
in the principal business of the employer, 
where eligible employees covered by this 
award are a minority of award-covered em- 
ployees; or 

(iv) any other approved occupational superannua- 
tion fund to which an employer or eligible 
employee who is a member of the religious 
fellowship known as The Exclusive Brethren 
elects to contribute. 

(b) Provided that an employer shall not be required to 
contribute to more than one fund in respect of eligi- 
ble employees employed under this award. 

(c) Subject to the terms of this clause, where there is a 
dispute over the choice of fund in respect of one or 
more employees, the matter shall be referred to the 
Western Australian Industrial Relations Commission 
for determination. 

(5) FUND MEMBERSHIP 
The employer shall make an eligible employee aware of his/ 

her entitlements under this clause and shall arrange for such 
eligible employee the opportunity to become a member of the 
relevant fund. An eligible employee shall, within a period of 
30 days from commencement of employment, complete the 
necessary application forms to become a member of the rel- 
evant fund, to the satisfaction of the trustees of that fund, in 
order to be entitled to the contributions prescribed in subclause 
(2) hereof. 

(6) EXEMPTION 
(a) This clause shall be deemed to be satisfied by an 

employer, who as at 1 March 1992 or at the date of 
becoming respondent to this award, is already satis- 
fying and continues to satisfy the requirements of 
subclause (2) hereof by providing superannuation 
contributions equivalent to at least three per cent of 
ordinary time earnings. 

(b) Leave is reserved to any employer to apply for ex- 
emption from this clause on the grounds of the stand- 
ards of existing superannuation arrangements 
provided by the employer, or the employer's finan- 
cial capacity to pay. 

(7) ABSENCE FROM WORK 
Subject to the Trust Deed of the fund of which an employee 

is a member, the following provisions shall apply. 
(a) Paid Leave 

Contributions shall continue whilst a member of a 
fund is absent on paid annual leave, sick leave, long 
service leave, public holidays, jury service, bereave- 
ment leave, or other paid leave. 

(b) Unpaid Leave 
Contributions shall not be required in respect of any 
period of absence from work without pay of one day 
or more. 

(c) Work Related Injury or Illness 
In the event of an eligible employee's absence from 
work being due to work related injury or work re- 
lated illness, contributions at the normal rate shall 
continue for the period of the absence provided that: 

(i) the member of the fund is receiving workers 
compensation payments or is receiving regu- 
lar payments directly from the employer in 
accordance with statutory requirements or the 
provisions of this award; 

(ii) the person remains an employee of the em- 
ployer. 

1ST SCHEDULE—PARTIES TO THE AWARD 
The following organisation is a party to this award: 

The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch 

2ND SCHEDULE—SCHEDULE OF RESPONDENTS 
Master Builders Association of W.A. 
Civil and Civic Pty Ltd 
J.O. Clough and Sons Pty Ltd 
C. and E. Constructions 
A. V. Jennings Ltd 
Tom's Crane and Plant Hire 
Transfields W.A. Pty Ltd 
Sabemo W.A. Pty Ltd 
Frankipile Australia Pty Ltd 
Electric Power Transmission Pty Ltd 

3RD SCHEDULE—AWARDS AND ORDERS 
REPLACED 

(1) Awards: 
DUMBER DESCRIPTION EXTENT 

REPLACED 
19/1962 Alumina Refinery Construction Wholly 
26/1962 Oil Refinery Extensions 

Construction Wholly 
12/1963 Industrial Construction— 

S.W. Land Division Wholly 
14/1964 Engine Drivers (Building 

and Steel Construction) Wholly 
(2) Orders: 

C16/1976 Engine Drivers (Eneabba) 
CR310/1978 Engine Drivers (Nickel 

Smelter Boulder Construction 
C156/1975 ) Metal Trades Kwinana Area 
CR89A/1977 ) (Large Industrial or Civil 
CR135A/1977 )Engineering Projects) 
CR399/1977 ) 
C8/1976) 
CR89C/1977 ) Metal Trades (Pinjarra 
CR135C/1977) Alumina Refinery 
C207A/1975) Construction) 
C207/1975 ) 
C166/1975) 
CR89B/1977 ) Engine Drivers (Mt Newman 
CR135B/1977 ) Mining Project, Port Hedland 
C116/1976 Engine Drivers (Dardanup) 
C201/1976) 
C15/1977 ) Engine Drivers (Swan Brewery 
CR35/1977 ) Construction) 
CR211/1977 Engine Drivers (Muja) 

C316/1978 ) Engine Drivers (46 M.T.P.A. 
C169/1978) Hamersley Project) 
C168/1982 Crane Drivers (On-Site 

Construction) 
C200/1982 Crane Drivers (On-Site 

Construction) Supplementary 
C509A/1982 Crane Drivers (On-Site 

Construction) Amendment 
C509B/1982 Crane Drivers (On-Site 

Construction) Amendment 
C531/1982 Crane Drivers (Worsley 

Alumina Refinery) 
Construction 

Wholly 

Wholly 

Wholly 

Wholly 

Wholly 
Wholly 

Wholly 
Wholly 
insofar as 
it applies 
to engine 
drivers 

Wholly 

Wholly 

Wholly 

Wholly 

Wholly 

Wholly 
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NUMBER DESCRIPTION EXTENT 
REPLACED 

C 553/1981 Engine Drivers' (Wagerup 
Alumina Refinery) 
Construction Wholly 

CR336/1982 Engine Drivers' (Wagerup 
Alumina Refinery) Wholly 
Construction as it 

applies to 
Engine 
Drivers 

Crane Drivers (On-Site 
Construction) Amendment Wholly 
Crane Drivers (On-Site 
Construction) Supplementary Wholly 

C552/1981 Engine Drivers (Pinjarra 
Alumina Refinery) 
Construction Wholly 

CR490/1982 Engine Drivers (Dampier to 
Perth Microwave System 
Construction Wholly 

4TH SCHEDULE—SPECIAL SITE PROVISIONS 
In addition to the rates of pay set out in clause 27.—Wages 

the following site allowances and provisions shall be paid and 
apply to employees covered by this award who are engaged 
on the sites specified in this Schedule. 

PART 1—METROPOLITAN SITES 
SITE ALLOWANCE 

1. S.E.C. Kwinana 76 cents per hour for each hour 
worked and 5 cents per hour footwear 
allowance for each hour worked. 

PART 2—RESOURCE DEVELOPMENT PROJECT 
SITES 

1. Muia Power Station 
(1) Application: 
This clause shall apply on the site of the Muja Power Sta- 

tion being constructed for the State Energy Commission of 
Western Australia. 

(2) Operation: 
This clause shall operate from the beginning of the first pay 

period commencing on or after June 13 1984 and shall remain 
in force until such date as is applied to the allowances for the 
majority of other employees on the project. 

(3) Additional Allowances: 
(a) In lieu of the provisions of Clause 22.—^Allowance 

for Travelling and Employment in Construction 
Work of this award, employees will be paid $7.10 
travelling allowance when travelling from within a 
50 kilometre radius of the site and $20.70 when trav- 
elling from outside that radius. 

(b) In addition to the allowance payable pursuant to 
subclause (4) of Clause 23.—Distant Work of this 
award, an employee to whom that clause applies shall 
be paid $12.00 on each occasion upon which he re- 
turns home at the week-end, but only if— 

(i) he has completed three months' continuous 
service with the employer; 

(ii) he is not required for work during the week- 
end; 

(iii) he returns to the job on the first working day 
following the week-end; 

(iv) the employer does not provide or offer to pro- 
vide suitable transport 

and such payment shall be deemed to compensate for a peri- 
odical return home at the employer's expense and the provi- 
sions of subclause (8) of Clause 23.—Distant Work shall not 
apply to such employee. 

(c) (i) In lieu of the provisions of Clause 24.—Al- 
lowances and Special Provisions and of 
subclause (4) of Clause 27.—Wages of the 
award, employees shall be paid an allowance 
of $1.17 per hour for each hour worked. 

(ii) A footwear allowance of five cents per hour 
for each hour worked. 

(d) An employee to whom Clause 23.—Distant Work 
apphes and who proceeds to construction work from 
his home where located within a radius of 50 kilo- 
metres from the General Post Office, Perth— 

(i) shall be paid an amount of $35.80 and for three 
hours at ordinary rates in lieu of the expenses 
and payments prescribed elsewhere in the 
clause with respect to meals, overnight accom- 
modation and payment for travelling; 

(ii) In lieu of the provisions of subclause (3) of 
the said clause, shall be paid an amount of 
$35.80 and for three hours, at ordinary rates 
when his services terminate if he has com- 
pleted three months' continuous service, and 
the provisions of subclause (5) of Clause 23.— 
Distant Work shall not apply to such employee. 

2. NORTH WEST SHELF GAS PROJECT 
(1) Application 
This Clause shall apply to members of the Applicant Union 

employed by the Respondent employers who perform work 
within the scope (as defined in subclause (2) hereof) on the 
North West Shelf Gas Project on the Burrup Peninsula. 

The Provisions of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 shall apply to such work 
unless any such provisions are inconsistent with the provi- 
sions of this Clause, in which case the provisions of this Clause 
shall apply. 

(2) Scope 
This Clause shall apply to all work associated with the con- 

struction of the North West Shelf Gas Project, on the Burrup 
Peninsula in the State of Western Australia. 

(3) Intent 
Agreement has been reached for the terms of this Clause 

with contractors, unions and employees thereby enabling a 
constructive and co-operative approach to industrial relations. 

Furthermore, specific provisions are established to assist in 
that approach and to ensure a minimum of non-productive 
time for any reason and that the objectives of productivity, 
efficiency and a satisfying and harmonious work environment 
are met. 

The Unions also commit that there shall be "no extra claims" 
in accordance with subclause 19.—No Extra Claims of this 
Clause. 

It is the intention of the parties to constantly work towards 
the achievement and enhancement of those objectives by all 
measures available to them, including adherence to the provi- 
sions of this Clause at all times. 

(4) Operation 
The term of this Clause shall be for the duration of the con- 

struction of L.N.G. Train 3 of the Project and supporting util- 
ity systems, the Goodwyn Related Onshore facilities and any 
other construction work which occurs concurrently on the site 
and shall take effect from the beginning of the first pay period 
commencing on or after 12 April 1991. 

(5) Site Disability Allowance 
To compensate for conditions which exist and far exceed 

those conditions which are provided for within the award, in- 
cluding excessive dust, heat and extremes of terrain, an em- 
ployee shall be entitled to a payment of $1.37 per hour for 
each hour worked. 

(6) Special Rates 
Employees shall be paid an allowance at the rate of $2.94 

per hour for each hour worked to compensate for disabilities 
associated with the work and in lieu of the provisions of Clause 
24.—^Allowances and Special Provisions of this award. 

(7) Safety Footwear 
(a) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a 
free issue. 

CR421/1982 
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(b) Each employee shall be entitled to a payment of ten 
cents per hour for each hour worked to enable him/ 
her to maintain and replace his/her safety footwear 
as necessary. 

(c) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. 
It is recognised by the parties that failure to observe 
these regulations may result in disciplinary action. 

(8) Living Away From Home 
(a) Married employees who qualify for the provisions 

of paragraph (b) of subclause (1) of Clause 23.— 
Distant Work of this award and who choose to live 
in a caravan, or other accommodation rather than at 
the camp provided by the employer, will be paid an 
allowance of $275.00 per week in lieu of the allow- 
ance prescribed therein. 

The quantum prescribed in this paragraph may be 
reviewed by the parties after a period of six months 
from October 1,1987 and every six months thereaf- 
ter subject to rent, caravan hire and caravan site 
charge movements in Karratha. 

(b) For the purpose of this subclause a married employee 
includes: 

(i) A person who has a de facto spouse, and 
(ii) A person who is a sole parent with dependent 

children. 
(c) Employees who qualify for the allowance prescribed 

in paragraph (a) of this subclause and who elect to 
lawfully return home in the event of a Christmas shut- 
down or over the Easter break or for a period of an- 
nual leave or rest and recreation leave shall be entitled 
to be paid the allowance prescribed in paragraph (a) 
of this subclause. 

(9) Travel Allowance 
Employees performing work to which this subclause applies, 

residing at Roeboume shall, in lieu of the provisions of Clause 
22.—Allowance for Travelling and Employment in Construc- 
tion Work of this award, be paid a travel allowance of $15.50 
per day. Provided that the allowance shall not be payable where 
the employer provides transport. 

(10) Rest and Recreation Leave 
Employees engaged on work to which this Clause applies 

and who qualify for Rest and Recreation Leave in accordance 
with subclause (8) of Clause 23.—Distant Work of this award 
shall be entitled to such leave after 10 weeks' continuous serv- 
ice in lieu of the four months' continuous service provided 
therein. 

(11) Rest Periods 
(a) Employees engaged on work to which this Clause 

applies shall be entitled to one break of ten minutes 
each morning and one break of ten minutes each af- 
ternoon. 

(b) When an employee is required to work overtime af- 
ter the usual ceasing time for the day shift for 2 hours 
or more, he/she shall be allowed to take a crib break 
of 20 minutes in duration which shall be paid for at 
ordinary rates immediately after such ceasing time 
and thereafter, after each 4 hours of continuous work 
he/she shall be allowed to take a crib time of 20 min- 
utes in duration which shall be paid for at ordinaty 
rates. 

(c) An employer and employee may agree to any varia- 
tion of the provisions of this subclause to meet the 
circumstances of the work in hand provided that the 
employer shall not be required to make payment in 
excess of the time prescribed for rest periods in this 
subclause. 

(12) Postered Days Off 
Notwithstanding the provisions of Clause 5.—Hours of this 

award the employer and the employee may agree to accrue up 
to a maximum of 5 Rostered Days Off to be taken at a mutu- 
ally agreed time. 

If agreement cannot be reached the Shop Steward/Union 
shall be involved. 

Provided that should the services of an employee terminate 
with any such accrued Rostered Days Off not taken he/she 
shall be given payment in lieu of those days. 

(13) Meal Interval 
Notwithstanding the provisions of paragraph (f) subclause 

(1) of Clause 5.—Hours of this award and subject to agree- 
ment between the employer and the employee an employee 
may be required to work for up to six hours before the cessa- 
tion of work for the purpose of a meal. 

(14) Special Conditions of Employment Payment 
(a) Subject to the conditions prescribed herein, an em- 

ployee who is ready, willing and available for work 
on each day Monday to Saturday for not less than 
fifty four (54) hours per week, except for an em- 
ployee engaged on shift work, and who works as 
directed by his/her employer, shall be entitled to a 
payment at the rate of $123.80 per week. Provided 
that an employee engaged on shift work, shall work 
not less than fifty four (54) hours over his/her rostered 
week. 

This payment shall accrae weekly and be only paid 
in consequence of termination of employment. 

(b) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under paragraph (a) 
of this subclause, shall be entitled to accrue such 
payment notwithstanding the absence on leave. 

(c) An employee who is absent in any week, other than 
in accordance with paragraph (b) of this subclause, 
shall be entitled to accrue that portion only of the 
payment prescribed in paragraph (a) of this 
subclause, calculated by reference to the time worked 
in that week in accordance with paragraph (i) hereof. 

(d) The payment prescribed in paragraph (a) of this 
subclause shall be forfeited in any week in which an 
employee engages in industrial action. 

Provided that, in any week in which industrial ac- 
tion occurs after an employee has complied with the 
provisions of the Project Disputes Procedure in 
subclause (17) of this Clause, an employee shall for- 
feit only that portion of the payment as is referable 
to the period of industrial action, calculated in ac- 
cordance with paragraph (i) hereof. 

(e) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for 
those days which he/she worked within that week, 
calculated in accordance with paragraph (i) hereof. 

(f) An employee commencing or terminating employ- 
ment with his/her employer after the beginning of a 
week shall accrue the payment on the basis of the 
number of hours worked within that week, calcu- 
lated in accordance with paragraph (i) hereof. 

(g) In the case of termination for misconduct or where 
the employee fails to give notice in accordance with 
the Award, the payment will not accrue for that week. 

(h) An employee who works in excess of fifty four (54) 
hours per week shall be paid an additional $2.30 per 
hour for each hour so worked. 

(i) For the purposes of this subclause payments which 
may accrue or be forfeited for any portion of a week 
shall be made on the basis of $2.30 per hour. 

(15) Cyclone Procedure 
(a) Notwithstanding the provisions of the award and 

subject to the provisions of this subclause, the fol- 
lowing apply when, because of a cyclone, the em- 
ployer stands down those employed under this clause. 

(b) Each employee who— 
(i) at the commencement of the cyclone period 

reports for and remains at work until other- 
wise directed by the employer, and 

(ii) following the "all clear" resumes duty in ac- 
cordance with the direction of the employer; 
shall be paid for the normal rostered ordinary 
time and overtime hours occurring during the 
stand down. 
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(iii) Notwithstanding the provisions of this para- 
graph, an employee who prior to the stand 
down due to a cyclone has commenced an 
overtime shift shall be paid what would have 
been earned on that shift but for the stand 
down. 

(c) An employee who, on any day during the cyclone 
stand down— 

(i) is required for work and is requested to do so 
by the employer; and 

(ii) is not willing or available to work when so 
requested, 
is not entitled to pay for that day. 

(d) An employee who is required to remain at or who is 
called out to work during the period of time in which 
the operation has been stood down because of a cy- 
clone shall be paid for all time worked at penalty 
rates but not so as to exceed a maximum of double 
time unless the day concerned is a public holiday in 
which event the maximum payment, subject to other 
provisions of this award, shall not exceed 21/2 times 
the single time rate. 

(e) (i) After the "all clear" has been given each em 
ployee shall be notified by the em- 

ployer of: 
(aa) the time at which normal operations are 

to resume; and 
(bb) the time at which employees are to 

resume work; and 
an employee who does not present for work at 
the time referred to in subparagraph (bb) is in 
respect of that day only entitled to payment 
for time worked. 

(ii) The notification to be given by the employer 
to the employee pursuant to paragraph (i) of 
this subclause may be per medium of written 
notice or by special announcement broadcast 
by radio and/or television provided that such 
an announcement is repeated at not less than 
hourly intervals on at least two occasions prior 
to the then stated time at which normal opera- 
tions are to be resumed. 

(f) Where, on the day following the resumption of nor- 
mal operations or on any subsequent day, an em- 
ployee cannot, because of damage caused to the 
operations by the cyclone, be usefully employed, the 
employer may stand the employee down without pay. 

(16) Christmas Leave and Travel 
Employees who qualify for the provisions of subclause 

(10).—Rest and Recreation Leave of this Clause may return 
to their home or to Perth or to any other place at Christmas— 

(a) by availing himself/herself of the entitlement to leave 
and travelling prior to the completion of the next 
accrual period; or 

(b) by availing himself/herself of leave and travelling in 
advance but, if by service subsequent to the taldng 
of leave an entitlement to leave and travelling does 
not accrue, any payment of ordinary pay for the pe- 
riod of leave and the cost of air fares shall be re- 
funded to the employer unless the services of the 
employee are terminated by the employer through 
no fault of the employee. For the purposes of this 
provision the employer may deduct any amount to 
be refunded from any monies otherwise due to the 
employee under his/her contract of employment. 

(17) Project Disputes Procedure 
Disputes Procedures 
All parties understand the importance of the Project and in 

the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the fol- 
lowing procedures. 

The parties agree that at all times to abide by the following 
procedure and work will continue without any industrial ac- 
tion while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as negotiations 
proceed during the following procedure it may be necessary 
to report back to, or gain instruction from, the work force. 
However, where such meetings are required, the unions agree 
to minimise disruption and shah obtain the agreement of man- 
agement about timing and the venue for the meeting other- 
wise work will continue as normal. 

Note 2: Contractors or their representatives shall make 
themselves available upon the request of the shop steward so 
as to quickly deal with the grievance or claim being raised. 
However, all parties need to understand that the process of 
negotiation and consultation takes time. 

Note 3: The Employer shall ensure that all practices ap- 
plied during operation of the procedure are, in accordance 
with safe working practices and consistent with established 
custom and practice at the workplace. 

Note 4: Sensible time limits shall be allowed for the com- 
pletion of steps 2 and 3 hereof. However, unless mutually 
agreed between the parties at the time, these steps could take 
up to three (3) working days providing the State Union 
Official(s) to be involved is/are available in that time to par- 
ticipate in direct negotiation. 

1. The employee and/or his/her shop steward shall dis- 
cuss any claim and/or grievance with his/her 
foreperson or supervisor. 

2. If the matter is unable to be resolved the shop stew- 
ard shall discuss any claim or grievance with the staff 
member responsible for industrial relations. If the 
matter remains unresolved then it shall be brought 
to the attention of the Contractor's Project Manager. 

3. In the event of such negotiations not resolving the 
claim or grievance the shop steward shall involve 
the appropriate State Union Official who shall meet 
with the employer and participate in direct negotia- 
tions in an attempt to resolve the matter. The em- 
ployer may seek the assistance of the Confederation 
of Western Australian Industry, in a further attempt 
to resolve the matter through direct negotiation. 

If the matter is not resolved by negotiation in accordance 
with steps 2 to 3 hereof, the parties shall record the matter(s) 
which remain in dispute and that this Procedure has been com- 
plied with for the purposes of paragraph (d) of subclause 14.— 
Special Conditions of Employment Payment of this Clause. 

4. In order to allow for the peaceful resolution of griev- 
ances the parties shall be committed to avoid stop- 
pages of work, lockouts or any other bans or 
limitations on the performance of work while steps 
2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolved, the parties may 
jointly or individually refer the matter to the West- 
em Australian Industrial Relations Commission for 
assistance in resolving the dispute. 

Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following proce- 
dure should apply. 

All unions agree that as different unions claim different work 
around the country, rather than the competing unions resort- 
ing to industrial action in support of their claims, they will 
maintain the manner or method of carrying out the work im- 
mediately prior to the claims being made and will resolve in- 
ter-union disputes by negotiation. 

Where the union parties are unable to resolve the demarca- 
tion they will agree to refer the matter to the Western Austral- 
ian Industrial Relations Commission or the Australian 
Industrial Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employees 
in accordance with their trade/licence or skill competence and 
recognise employees will be worked within their assigned clas- 
sifications. 

Furthermore, where the nature of the work requires or where 
circumstances arise an employer may require a 
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non-tradesperson to undertake duties of a routine or general 
nature which he/she would not normally perform within his/ 
her classification but for which he/she is competent. 

In such circumstances the employee will be paid at the higher 
rate of pay for which he/she is classified. 

(18) Safety Procedures 
1. Employee Health and Safety Representatives 

Subject to the provisions of the Occupational Health, 
Safety and Welfare Act 1984: 

(i) Each main subcontractor will have an Em- 
ployee Health and Safety Representative and 
Deputy (the Deputy to relieve during the ab- 
sence of the Health and Safety Representa- 
tive), in each major construction area who will 
represent all employees employed by both the 
subcontractor and lower tier subcontractor in 
that area. 

(ii) Any employee may contact the Management 
or Health and Safety Representative as he/she 
requires. If a Health and Safety Representa- 
tive does not have the required knowledge in 
a specific field, he/she may call upon a person 
within that contract who has the appropriate 
knowledge or, subject to authorisation by his/ 
her supervisor, to contact a person outside that 
contract who has the appropriate knowledge. 

(iii) Each Health and Safety Representative shall 
meet weekly with the subcontractor's nomi- 
nated Safety Co-ordinator to discuss the sub- 
contractor's safety programme. 

(iv) If it becomes apparent that more than one (1) 
Employee Health and Safety Representative 
is required on a Contract because of the na- 
ture of the job, further discussions will take 
place between the parties, (KJK, Subcontrac- 
tor and Unions). 

(v) There will not be any deduction of wages for 
time spent on safety matters by the Health and 
Safety Representative when the time so spent 
has been authorised by his/her employer. 

(vi) Each Health and Safety Representative will 
be identified by an appropriate sticker which 
will be affixed to his/her safety helmet. 

2. Area Safety Advisory Committee 
(i) An Area Safety Advisory Committee shall be 

established in each major construction area. 
The Area Safety Advisory Committee will 

consist of the KJK Area Manager, KJK Acci- 
dent Prevention Advisors, Subcontractors' 
nominated Safety Co-ordinators and Em- 
ployee Health and Safety Representatives 
working within the defined area There shall 
be one Employee Health and Safety Repre- 
sentative for each Subcontractor working 
within the defined area. 

Each Subcontractor representative(s) shall 
only be required to attend one Area Safety 
Advisory Committee each fortnight. 

(ii) Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the Subcontrac- 
tors work is to be performed. 

(iii) The Area Safety Advisory Committee Meet- 
ing will be held fortnightly with a duration 
normally of one (1) hour. The Area Safety 
Advisory Committee shall review the safety 
performance within that area. 

3. Safety Disputes Settlement Procedure 
Subject to the provisions of the Occupational 

Health, Safety and Welfare Act 1984 the following 
procedures shall apply in addition to those matters 
set out elsewhere in this subclause for the resolution 
of safety grievances at the work place and shall be 
"the relevant procedure" for the purposes of Section 
24 of the said Act. 

It is the intention of this procedure to prevent in- 
jury and to eliminate disputes likely to cause stop- 
pages of work and loss of earnings. 
Note: Nothing in this procedure prevents an em- 
ployee from refusing to work where he/she has rea- 
sonable grounds to believe that to continue to work 
would expose him/her or any other person to a risk 
of imminent and serious injury or imminent and se- 
rious harm to his/her health. 

In such cases the employee shall forthwith notify 
his/her immediate supervisor and safety representa- 
tive. 
Safety Grievance Procedure 

(i) Employees shall raise problems of a safety 
nature with their Foreperson or Supervisor in 
the first instance. 

Where an employee encounters what he/she 
believes to be a safety hazard or is allocated 
work to perform in what he/she considers con- 
stimtes an unsafe situation, he/she shall im- 
mediately advise his/her Foreperson or 
Supervisor and the work process in question 
shall not be carried out until such time as the 
matter has been finally determined except un- 
der such conditions as are agreed between the 
parties. 

(ii) Supervisor shall immediately discuss the mat- 
ter with the employee with a view to resolv- 
ing the problem without delay. 

(iii) Should the safety grievance remain unsolved, 
the Management of the employees concerned, 
the Health and Safety Representative with that 
employer in that area, and a KJK Accident 
Prevention Advisor, shall meet and inspect the 
work area to ascertain a resolution to the safety 
grievance. 

(iv) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontrac- 
tor. The Construction Safety Branch Inspec- 
tor may be requested by any of the parties to 
advise on the application and interpretation 
of the Occupational Health, Safety and Wel- 
fare Act 1984 and the Occupational Health, 
Safety and Welfare Regulations 1988. Noth- 
ing herein shall limit the parties rights under 
the Occupational Health, Safety and Welfare 
Act 1984. 

(v) All parties shall endeavour to maintain con- 
tinuous productive work for those employees 
not in the immediate area concerned. Employ- 
ees who have refused work or have been re- 
moved from the immediate area where a safety 
hazard exists, may be allocated by the Sub- 
contractor, alternative work in another area in 
accordance with Section 27 of the Occupa- 
tional Health, Safety and Welfare Act 1984. 

(vi) Provided the above safety grievance procedure 
is complied with, entitlements to pay and other 
benefits shall continue in accordance with 
Section 28 of the Occupational Health, Safety 
and Welfare Act 1984. 

4. Minimum Scaffold Requirements 
(i) Proper access, kickboards and planks are to 

be lashed to have uniformity of scaffolding 
around the site. Kickboards are required to be 
installed on all working platforms that exceed 
3 metres in height. 

(ii) When a licensed scaffolder is required to su- 
pervise the erection of scaffolding and the li- 
censed scaffolder is completely satisfied that 
the requirements have been met (no bent tubes, 
frames, etc.), he/she will affix his/her personal 
tag to such scaffold. 
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(iii) Any scaffold to be built above six (6) metres 
from the ground must be erected under the 
direct visual supervision of a licensed 
scaffolder. 

(i v) Any tubular scaffolding to be built, as referred 
to in Schedule 6 of the Occupational Health, 
Safety and Welfare Regulations 1988, must 
be erected under the direct visual supervision 
of a licensed scaffolder. 

(v) All incomplete scaffolds will have a sign 
placed on diem stating: 

DANGER—KEEP OFF 
SCAFFOLDERS ONLY 

(vi) Scaffolders are not expected to erect any scaf- 
folding if there is insufficient material, or if 
the material for the scaffolding is of a sub- 
standard nature. 

(vii) Scaffolding erected in an unworkman-like 
manner will not be acceptable on the site. 

(viii) Unauthorised persons shall not interfere with 
scaffolds. 

(ix) A person shall not do the work of an unli- 
censed scaffolder unless: 

(a) He/she has been issued with a "permit" 
by a KJK on-site Accident Prevention 
Advisor following advice from the 
Employer that the proposed unlicensed 
scaffolder has had suitable experience. 
Suitable experience shall mean that a 
person has had a minimum of 3 months 
experience in construction work. 

(b) He/she works under the visual supervi- 
sion of a licensed scaffolder on work 
defined in paragraphs (iii) and (iv) 
above. 

An unlicensed scaffolder may perform scaf- 
folding work on work other than scaffolding 
work defined in paragraphs (iii) and (iv) above, 
without the requirement to work under the 
visual supervision of a licensed scaffolder. 

(x) Only persons authorised in accordance with 
the above procedures shall erect scaffolding 
work. 

5. Unsatisfactory Equipment 
(i) Workmen/workwomen shall not be required 

to use unsafe or unsatisfactory rigging or scaf- 
folding equipment. 

(ii) All chain slings shall be clearly marked with 
their safe working load. 

(iii) KJK shall provide an area away from the work 
site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the Em- 
ployer concerned has been notified. 

6. Transport On Site 
No employee shall ride in the back of a vehicle 

which does not have suitable seating and adequate 
covering. 

7. Excavations or Trenches 
An employee shall not enter an excavation or 

trench, as referred to in Division 4 of Part 9 of the 
Occupational Health, Safety and Welfare Regulations 
1988, unless that excavation or trench has been in- 
spected by an inspector of the Construction Safety 
Branch or a KJK Site Accident Prevention Advisor. 

8. Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade 

is commenced anywhere on the site, details of the 
proposed excavation location, method and reasons 
are to be submitted to KJK for approval in accord- 
ance with the Excavation Permit Procedure. 

Under no circumstances shall any excavation or 
peg driving proceed until the employee carrying out 

the work has an approved permit which he/she has 
signed and the excavation area has been marked 
showing any other services in the area. 

No employee is expected to perfonn such work 
unless he/she has a copy of the Excavation Permit in 
his/her possession. 

(19) No Extra Claims 
It is a condition of this Clause that the Unions undertake for 

the term of this Clause not to pursue any extra claims in re- 
spect to construction work on the Burrup Peninsula except 
for progressive updating of existing matters to include all ap- 
plicable State Wage Case decisions and consistent with State 
Wage Case Principles. 

(20) Saving 
Neither this Clause nor any part thereof shall be used by the 

employers or the Unions before any Industrial Tribunal or in 
private negotiation in respect of proceedings by or against 
any other employer or Union as it is recognised that the con- 
ditions of this Clause relate only to the special and isolated 
circumstances which exist in respect to construction work on 
the Burrup Peninsula. 

(21) Liberty to Apply 
Liberty is reserved to the Union to make application to amend 

this Clause in regard to a claim for flexibility in the taking of 
R.D.O.'s and other accumulated leave, and the granting of 
Annual Leave Travel Assistance for Non Distant Employees. 

(22) Termination/Redundancy 
' (a) This clause shall apply where an employee ceases, 

for any reason to be employed by an employer Re- 
spondent to this award other than for reasons of mis- 
conduct. 

(b) Severance Pay: 
(i) An employee, leaving his/her employer on 

account of a decision in accordance with para- 
graph (a) hereof shall be entitled to the fol- 
lowing amount of severance pay in respect of 
continuous periods of service. 

PERIODS OF 
CONTINUOUS SERVICE 
Less than one year 

One year but less than 
two years 

Two years but less than 
three years 

Three years but less than 
four years 
After four years of service 

SEVERANCE PAY 
$20.00 for each completed 
week of service to a maxi- 
mum of two weeks' pay 
Two weeks' pay plus $20.00 
for each completed week of 
service to a maximum of 
four weeks' pay 
Four weeks' pay plus $20.00 
for each completed week of 
service to a maximum of six 
weeks' pay 
Seven weeks' pay 

years of service Eight weeks' pay 
(ii) In lieu of the $20.00 specified in sub-para- 

graph (i) hereof, after 14 October 1991 the 
rate of accrual shall be $25.00 for each com- 
pleted week of service, with the maximum 
accrual as specified. 

(iii) "Weeks' Pay" shall mean the ordinary weekly 
rate of wage for the employee concerned, as 
set out in Clause 27.—Wages of this award, 
and shall not include site, disability or travel 
allowances. 

(iv) For the purpose of this clause "service" shall 
mean all work within the scope and applica- 
tion of this clause done by an employee en- 
gaged in one of the classifications set out in 
Clause 27.—Wages of this award but shall not 
include: 
(aa) service as an apprentice under the terms 

of this award 
(v) For the purpose of implementing this clause, 

employees who have been continuously em- 
ployed with an employer on the site since the 
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commencement of Phase 3 construction shall 
have service with the employer for that time 
counted in calculation of their length of serv- 
ice. 

For all other employees length of service 
shall be calculated on the time of continuous 
service with their current employer on-site. 

(vi) For the purpose of this clause, continuity of 
service shall not be broken on account of— 
(aa) any interruption or termination of em- 

ployment by the employer if made 
merely with the intention of avoiding 
obligations hereunder in respect of leave 
of absence; or 

(bb) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this award or on ac- 
count of leave lawfully granted by the 
employer; or 

(cc) any absence, with reasonable cause, 
proof whereof shaU be provided by the 
employee; and 

Provided that in the calculation of 
continuous service under this subclause, 
any time in respect of which an em- 
ployee is absent from work, except to 
claim annual leave, sick pay, long serv- 
ice leave and public holidays as pre- 
scribed by this award, shaU not count 
as service for the purposes of this clause. 

(vii) Service by employees with a business which 
has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with 
subclause (3) of Clause 2. of the Long Serv- 
ice Leave Provisions published in Volume 66 
of the Western Australian Industrial Gazette 
at pages 1 to 4 shall also constitute continu- 
ous service for the purpose of this clause. 

(viii) An employee who terminates his/her employ- 
ment before the completion of four weeks' 
continuous service with the employer shall not 
be entitled to the provisions of this clause. 

(c) Employee Leave During Notice: 
An employee whose employment is to be termi- 

nated in accordance with this clause may terminate 
his/her employment during the period of notice and 
if this occurs, shall be entitled to the provisions of 
this clause as if the employee remains with the em- 
ployer until such expiry of such notice. Provided that 
in such circumstances the employee shall not be en- 
titled to payment in lieu of notice. 

(d) Incapacity to Pay: 
An employer in a particular severance/redundancy 

case may make application to the Commission to 
have the general severance pay prescription varied 
on the basis of the employer's incapacity to pay. 

(e) Alternative Employment: 
An employer in a particular severance/redundancy 

case, may make application to the Commission to 
have the provisions of this clause varied if the em- 
ployer obtains acceptable alternative employment for 
an employee which shall include, but not be limited 
to, transfer from one site to another and/or transfer 
to a workshop. 

(f) Termination Fund: 
Employers may, at their discretion, utilise a fund 

to meet their liabilities to their employees accrued 
pursuant to the term of this clause, provided that such 
fund shall provide a level of benefits equal to those 
prescribed by this clause. 

(1) Application: 
This clause shall apply on the Worsley Alumina 

Refinery Construction Project in the State of West- 
em Australia. 

(2) Operation: 
This clause shall operate from the beginning of 

the first pay period commencing on or after the 3rd 
day of August, 1984. 

(3) Site Allowance: 
Employees shall be paid an allowance of $1.45 

per hour for each hour worked to compensate for 
climatically induced disabilities. 

(4) Allowance for Travelling and Employment: 
(a) In lieu of the provisions of Clause 22.—Al- 

lowance for Travelling and Employment in 
Construction Work and subclause (5) of 
Clause 23.—Distant Work of this award, each 
employee who is not provided with transport 
by his employer to travel to and from the job 
shall be paid the allowance prescribed in para- 
graph (b) of this subclause according to where 
the employee is required by his employer to 
work each day. 

(b) An employee, residing within an area meas- 
ured by radius from the refinery site of the 
mine site car park— 

Per Day 
$ 

(i) Up to 30 km radius 11.10 
(ii) 30 km to 50 km radius 15.70 
(iii) Over 50 km radius 18.80 

(c) In addition to the allowance prescribed in para- 
graph (b) of this subclause, an employee re- 
quired to report for duty on a daily basis for 
work anywhere on the conveyor line between 
the perimeters of the refinery and mine sites 
shall be paid an allowance of one-half hour 
per each attending day at ordinary rates of pay 
to compensate for the additional time spent in 
travelling compared to work at the refinery and 
mine sites. 

(5) Weekend Travel Allowance: 
In lieu of the allowance payable pursuant to 

subclause (2) of Clause 23.—Distant Work of this 
award, a worker who works as required during the 
ordinary hours of work on the working day before 
and the working day after a weekend and who noti- 
fies the employer or his representative not later than 
Tuesday of each week of his intention to return home 
at the weekend and who returns home for the week- 
end, shall be paid an allowance of $13.00 for each 
such occasion. The allowance prescribed in this 
subclause shall not apply to an employee who is re- 
ceiving the payment prescribed in paragraph (a) of 
subclause (7) of this clause, in lieu of board and lodg- 
ing being provided by the employer. 

(6) Additional Weekend Travel Allowance: 
In addition to the provisions of subclause (5) of 

this clause, an employee shall be paid $ 11 .(X) on each 
occasion upon which he returns home at the week- 
end, but only if— 

(a) he has completed three months' continuous 
service with the employer at the Worsley 
project; 

(b) he is not required for work during the week- 
end; 

(c) he returns to the job on the first working day 
following the week-end; 

(d) the employer does not provide or offer to pro- 
vide suitable transport; 

and such payment shall be deemed to compensate for a peri- 
odical return home at the employer's expense. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3113 

(7) Living Out Allowance: 
(a) An employee to whom the provisions of 

Clause 22.—Allowance for Travelling and 
Employment in Construction Work applies 
and who elects not to live in the Worsley Con- 
struction Camp shall, subject to paragraph (b) 
of this subclause, be paid a living out allow- 
ance at the rate of $159.70 per week to meet 
the expenses reasonable incurred by him for 
board and lodging. 

(b) (i) The allowance prescribed in paragraph 
(a) shall only apply and continue to ap- 
ply to an employee living with his fam- 
ily in accommodation provided by 
himself. 

(ii) The accommodation shall be of a rea- 
sonable standard. 

(iii) The employee shall satisfy the employer 
upon request that the requirements of 
this subclause have application to his 
circumstances. 

(iv) Any dispute as to the application of this 
subclause shall be subject to discussions 
between the employer and the union 
and, failing agreement, shall be referred 
to a Board of Reference for determina- 
tion. 

(c) The provisions of paragraph (a) and (b) of this 
subclause do not apply with respect to any 
period during which the employee is absent 
from work without reasonable excuse and in 
such a case, where the board and lodging is 
supplied by the employer he may deduct from 
moneys owing or which may become owing 
to the employee, an amount equivalent to the 
value of that board and lodging for the period 
of the absence. 

(8) Safety Footwear: 
(a) A payment of five (5) cents per hour for each 

hour worked shall be paid to all employees to 
compensate them for the requirement to wear 
approved safety footwear which the employ- 
ees are to ensure are maintained in sound con- 
dition. 

(b) Failure to wear such footwear or to maintain 
it in a sound condition as determined by the 
employer will render the offending employee 
liable to dismissal. 

(c) In addition to (a) above, employees who will 
be on the project for a period of more than 28 
days shall receive, once only, a free issue of 
one pair of safety boots. 

(9) Allowance on Termination of Employment: 
(a) An allowance of forty cents per hour for each 

hour worked shall be paid on termination of 
employment. 

(b) This allowance is inclusive of the special rates 
allowance which applied to certain other work- 
ers on site up to December 15,1982. 

(10) Hours of Work: 
(a) NotwithstandingtheprovisionsofClauseS.— 

Hours of this award die 38 hour week shall be 
worked in the same manner by all employees 
of the one employer. 

(b) (i) The method by which the 38 hour week 
shall be implemented shall be by con- 
sultation between the employer and all 
of his employees, irrespective of the 
award which applies to such employ- 
ees. 

(ii) An agreement reached between an 
employer and the majority of his 

employees shall apply to all employees 
irrespective of the award which applies 
and where an agreement cannot be 
reached the procedure for resolving spe- 
cial, anomalous or extraordinary prob- 
lems shall be followed. 

(11) Commissioning of Plant: 
(a) Commissioning of plant shall be carried out 

as required by the employer either by the work- 
ing of shifts in accordance with Clause 17.— 
Shift Work or otherwise as may be deemed 
necessary by the employer. 

(b) The provisions of subclause (12)—Workers 
of Overtime in this Part shall not apply with 
respect to commissioning of plant. 

(12) Working of Overtime: 
(a) An employer may require any employee to 

work sixteen hours' overtime at overtime rates 
in each period of two weeks, but no more than 
twelve hours' overtime shall be worked in each 
week. 

The overtime may be worked on any day 
Monday to Saturday inclusive with no more 
than eight hours being worked on Saturday. 

(b) In addition to the overtime which an employee 
may be required to work pursuant to paragraph 
(a) of this subclause in an exceptional or spe- 
cial case to meet a particular circumstance, 
other than commissioning of plant, any em- 
ployee may be required to work overtime to 
meet that circumstance but only where agreed 
to by the person or persons nominated by the 
union or unions for that purpose which agree- 
ment shall not be unreasonably withheld. 

(13) Settlement of Disputes: 
(a) It is the intention of this subclause to elimi- 

nate disputes which are liable to cause stop- 
pages of work and loss of earnings and it is 
agreed between the parties that every endeav- 
our will be made to amicably settle any dis- 
pute which may arise. 

(b) (i) Where any grievance, dispute or claim 
arises any worker is entitled to raise the 
matter with the appropriate foreman or 
supervisor. 

(ii) Should the worker so desire or if a reso- 
lution of the grievance, dispute or claim 
is not achieved under subparagraph (i) 
hereof the worker concerned may refer 
the matter to the shop steward for his 
area who shall discuss the matter with 
the project manager on site. 

(iii) Should the grievance, dispute or claim 
not be resolved pursuant to 
subparagraph (ii) hereof the employer 
or die shop steward shall invoke the 
"cooling off period" when it appears 
that the matter is not likely to be re- 
solved. Thereupon the shop steward 
shall contact a full time official of his 
union and the employer shall contact the 
Confederation of Western Australian 
Industry. Either party may also notify 
Raymond Engineers Australia Pty Ltd. 

(c) During the "cooling off period" which shall 
apply for a period of 72 hours from the time it 
is invoked— 

(i) the status quo shall remain; 
(ii) work, including overtime shall continue 

as is normal; 
(iii) a meeting of all the persons referred to 

in paragraph (b) of this subclause shall 
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be held for the purpose of settline the 
grievance, dispute or claim 

(d) Where the matter cannot be agreed by nego- 
tiation or conciliation between the parties it is 
agreed that either of them may refer the mat- 
ter to the Western Australian Industrial Com- 
mission and in so doing the notifying party 
may ask the said Commission to conciliate. 

(14) Liberty: 
Notwithstanding the provisions of this order, lib- 

erty is reserved to the parties to apply to the Com- 
mission with respect to— 

(a) Generally. 
Should the site allowance or any other al- 

lowance or payment applicable to other on site 
workers, other than one which applies gener- 
ally to all workers covered by the relevant 
award, be increased or a new allowance be 
introduced for such workers but only if, in the 
aggregate, such increase, including any new 
allowance, exceeds forty cents per hour or the 
equivalent thereof. 

(b) Specifically. 
Should industrial action commence in or in 

connection with the "package" or any part 
thereof which is incorporated into this order 
to the extent that application may be made to 
set aside this order or part thereof. 

RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways Commission. 
No. RCBC 1 of 1995. 

COMMISSIONER P E SCOTT. 
28 September 1995. 

Order. 
WHEREAS a conference was held before the Railway Classi- 
fication Board on Friday, the 9th day of June 1995 and; 

WHEREAS notification of the Applicant's intent to with- 
draw the application was received by the Commission on 
Monday, the 25th day of September 1995; 

NOW THEREFORE, the Commission, pursuant to the pow- 
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders— 

That this application be, and is withdrawn by leave. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 




