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CUMULATIVE DIGEST HEADINGS
* Denotes New Heading

Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation

Allowance, Industry Allowance, Meal Money—
(lncludes Special Rates and Provisions)

Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings, First Awards,

New Awards, Area, Scope, Coverage, Cancellations,
Award-Free, Respondency)

Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Award
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work

and nature of casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for

clothing allowances)
Common Rule—(Used in relation to Awards being or

becoming Common Rule awards)
Comparative Wage Justice—See also Nexus—(lncludes

Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g.

Redundancy, Long Service Leave—(Includes
compensation for unfair dismissals)

Conference—(Includes such matters as jurisdiction arising
out of)

Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2)

applications)
Contract out of Award
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity,

Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an

employee or independent contractor or agent)
Enforcement of Awards/Orders
Entry: Right of
Hours of Work
Industrial Action—(lncludes Work-to-Rule, Picketing,

Stop Work Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry—(Used re questions of extent and meaning of

specified industry)
Industry Allowance
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(lncludes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination—(Includes Dismissal, Wrongful/Unfair

Dismissal)
Training
Transfer
Travelling—(Includes Travelling Allowance and
Travelling Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules,

Registration, Rules, Enforcement of Rules,
Coverage/Constitutional Coverage, Dues, Membership,
Cancellations, Exemptions)

Utilisation of Contractors
Victimisation
Wages—(lncludes Catch-up Margins, Payment by

Results, Piece Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND INDUSTRIAL
MAGISTRATES CONTAINED IN VOL. 76 PART 1, SUB PART 1.

NOTE: 1 Denotes Industrial Appeal Court Decision 3 Denotes Commission in Court Session Decision
2 Denotes Full Bench Decision 4 Denotes Decision of President

Page
ABSENCE WITHOUT LEAVE

Application for compensation on the grounds of unfair dismissal - Applicant argued he was summarily dismissed on telephone,
that events confirmed this and later contracts were in response to service of application - Respondent argued employee
was not dismissed on telephone and was subsequently terminated for refusal to report for duty in accordance with his
roster after that telephone call - Commission found on evidence that Applicant was not dismissed when claimed and no
justification for compensation - Dismissed - Mr V McGuinn -v- Curtin Hotels Pty Ltd (Curtin Tavern) - APPL 669 of
1996 - PARKS C - 07/08/96 - Accommodatn, Cafes&Restaurants ........................................................................................ 4347

Application for reinstatement on the grounds of unfair dismissal - Respondent argued that Applicant had been asleep on duty,
was absent from his job to attend a Rock Festival and was untrustworthy - Commission found on evidence that the
Applicant was asleep as alleged by Respondent - Commission further found that the credibility of the Applicant was
affected by what was believed to be his lack of integrity in his dealing with the respondent over his absence at the Rock
Festival and his inability to appreciate the level of responsibility which devolved on an ESO to maintain a state of
alertness in order to properly discharge the responsibilities of the position - Dismissed - Mr GR Adams -v- Western
Mining Corporation Limited - APPL 539 of 1995 - COLEMAN CC - 06/12/96 - Metal Ore Mining ................................... 5019

ACT - INTERPRETATION OF
4Application for stay of decision of Government School Teachers Tribunal (76 WAIG 2059) pending appeal to Full Bench -

Applicant claimed as regulation 135 of the Education Act applied to the s 7c inquiry and the regulation had not been
complied with, the inquiry was a nullity and a serious issue existed - Respondent argued that no special circumstances
existed to justify the stay being granted - President reviewed authorities and found on evidence that the applicant had not
established its case - Dismissed - Ms B McEwan -v- Leighton Contractors Pty Limited - APPL 32 of 1996 - President
SHARKEY P - 21/06/96 - Education...................................................................................................................................... 2156

Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further
argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

2Appeal against decision of Commission (75 WAIG 2229, 2237 & 76 WAIG 406, 911) re variation of awards - Appellant
claimed that Commission erred in failing to give sufficient weight to evidence that "enterprise flexibility provision"
ought not to be varied and in incorrectly applying the Statement of Principles - Appellant further claimed that
Commission erred in law by including in the provision, a term that was not within its jurisdiction and was ultra vires the
Act - Full Bench reviewed authorities and s41 of IR Act and found that Respondent failed to discharge the onus that the
clauses did not comply with the Wage Fixing Principles and the Commission erred in its exercise of discretion as the
clauses had originally complied with the Principles - Upheld - The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch -v- Wesfi Pty Ltd - APPL 753,754,755,756 of 1995 - Full Bench -
SHARKEY P/GEORGE C/PARKS C - 05/08/96 - Forestry and Logging.............................................................................. 2491

2Application for registration of new organisation - Applicants claimed that the new organisation was a result of the
amalgamation of the two unions and was to be called "The Textile Clothing and Footwear Union of Worker, Western
Australia" - Full Bench found that as application had been signed by both Presidents and Secretaries of the two applicant
unions it clearly designated the real applicants, and so a substitution of the proposed name with the applicant
organisations would occur - Full Bench further found that as there was a lack of provision for absent voting, it was not
satisfied that the subject matter contained in the rules was pursuant to s.56 of the IR Act - Refused - The Western
Australian Clothing and Allied Trades’ Industrial Union of Workers & Other -v- (Not applicable) - APPL 650 of 1996 -
Full Bench - SHARKEY P/CAWLEY C./PARKS C - 05/07/96 - Unions.............................................................................. 2497

4Application for stay of decision of Commission pending appeal to Full Bench - Applicant claimed that as Commission order
required employer to undertake an unlawful act and Commission lacked jurisdiction to interfere with employer’s freedom
of contract, a serious issue existed - First Respondent argued that a later appeal date made both appeal and stay nugatory
and that as effect of stay would be the immediate termination of workers, a collateral purpose and an abuse of the process
would result - President reviewed authorities and found that as there had been no attempt, by applicant, to make notions
for appeal, the appeal had been an abuse of the process and a vehicle for the application for the stay - Dismissed - Co-
Operative Bulk Handling Limited -v- COMM, ELECTRIC, ELECT, ENERGY & Others - APPL 1014 of 1996 -
President - SHARKEY P - 07/08/96 - Storage........................................................................................................................ 2503

4Application for interim order to set aside suspension - Applicant claimed that no valid reason was given for suspension with no
written charge being provided and that country branch would be deprived of representation during suspension period -
Applicant further claimed that Respondent argued that application was trivial and as proper and valid notice had been
given, and matter be dealt within framework, application should be dismissed - President reviewed s.26 of the IR Act
found that as primary concern was of applicant’s lawful and valid suspension, not validity of meetings, its original order
that meetings be declared null and void was incorrect and declaration be reissued to reflect this - Declared and Ordered
Accordingly - Mr DK Hathaway -v- The West Australian Locomotive Engine Drivers’, Firemen’s and Cleaners’ Union of
Workers & Others - APPL 289 of 1996 - President - SHARKEY P - 02/08/96 - Unions....................................................... 2509

Application to vary award re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed "special circumstances"
referred to in S39(3) of the IR Act warranted retrospective adjustment of operative date for third Safety Net Adjustment -
Respondent argued that special circumstances did not exist as application was dealt with expeditiously and in the usual
manner - Commission reviewed authorities and found on evidence that "special circumstances" under S39(3) did not
apply and, for reasons of consistency with other industry awards, the previously sought date would apply - Ordered
Accordingly - LIQUOR, HOSPITALITY & MISC -v- Hon Minister for Education - APPL 322,324,385,387 of 1996 -
GIFFORD C. - 02/07/96 - Education ...................................................................................................................................... 2753
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ACT - INTERPRETATION OF - continued
3Variations to awards, industrial agreements and orders required by section 12(3) of the Industrial Relations Legislation

Amendment and Repeal Act 1995 - Commission in Court Session issued statement to amend awards, agreements and
orders to include "resolution of disputes requirements" as required - Statement issued - (Commission’s own motion) -v-
(Not applicable) - APPL 693 of 1996 - Commission in Court Session - COLEMAN CC/HALLIWELL SC/CAWLEY C. -
15/07/96 - Various .................................................................................................................................................................. 2768

3Variations to awards, industrial agreements and orders required by section 12(3) of the Industrial Relations Legislation
Amendment and Repeal Act 1995 - Commission in Court Session issued statement to amend awards, agreements and
orders to include "inspection of records requirements" as required - Statement issued - - (Commission’s own motion) -v-
(Not applicable) - APPL 694 of 1996 - Commission in Court Session - COLEMAN CC/HALLIWELL SC/CAWLEY C. -
15/07/96 - Various .................................................................................................................................................................. 2789

Application for order of costs re unfair dismissal claim - Applicant’s witness claimed costs for lost income - Respondent sought
costs pursuant to s27(1)(c) of IR Act for travelling, parking fees and income forgone - Commission reviewed authorities
and found that as an order pursuant to s27(1)(c) was warranted only in "extreme cases", application was of a
conventional nature and accordingly dismissed - Commission further found that inconvenience arising from witness not
being summoned was the Applicant’s responsibility and lost income incurred would be paid by the Applicant - Granted
in Part - Ms L Klemm -v- Dr M Oehlers & Dr N Miller - Balga Medical Centre - APPL 6 of 1996 - BEECH C - 12/07/96
- Health Services ..................................................................................................................................................................... 2853

Application for compensation and declaration of unfair dismissal - Applicant claimed compensation on the grounds of unfair
dismissal - Respondent argued the Board lacked jurisdiction to award compensation - PSAB reviewed authorities and
found in preliminary matter, that compensation fell within the remedies referred to in S.80I of the Act and the matter be
relisted to hear merits of the claim - Decision Issued - TH Johnson -v- State Govt Insurance Commission - PSAB 16 of
1994 - Public Service Appeal Board - GEORGE C - 31/05/96 - Government Administration .............................................. 2896

Application for higher classification pursuant to the award - Applicant claimed that qualifications warranted employment as a
"five-year-trained teacher" - Respondent argued the tribunal lacked jurisdiction to deal with the matter under s83 of
Industrial Relations Act - Tribunal reviewed authority and found the matter was an award enforcement claim and it
should be before an Industrial Magistrate not the tribunal - Dismissed - The State School Teachers Union of W.A.
(Incorporated) -v- Hon Min for Education - TCR 35 of 1994 - Government School Teachers Tribunal - BEECH
C/Pollard R./Reeves N.F. - 05/07/96 - Education ................................................................................................................... 2899

3State Wage Case - Question re whether to extend operation of March 96 Wage Fixing Principles beyond 1/7/96 - CICS found
statement of Full Bench of Australian Industrial Relations Commission was a National Wage Case within s.51 of the I.R.
Act and absence of any good reason not to give effect to it - Statement of Principles Issued - (Commission’s own motion)
-v- Trades & Labor Council of WA & Others - APPL 915 of 1996 - Commission in Court Session - COLEMAN
CC/GEORGE C/BEECH C - 07/08/96 - Various.................................................................................................................... 3368

4Application for orders - Applicant claimed that positions of General President, General Vice President, General Treasurer
needed to be filled and sought order to direct election by Chief Electoral Officer - President found that under s.26 of the
Act, orders were necessary and variation to these orders be for persons in positions under election to hold that office
until poll is declared in the election - Ordered Accordingly - Mr AJ Fiorentino -v- West Australian Railways Officers’
Union - APPL 1049 of 1996 - President - SHARKEY P - 16/08/96 - Unions ........................................................................ 3395

Application to vary award re schedule of respondents - Applicant claimed that the Electrical Electronic Group Apprenticeship
Scheme (EEGAS) be added to the award’s schedule of respondents as the group was a training scheme formed to
overcome shortage of electrical tradespersons - Respondent argued that granting the variation would "pick up" other
group training schemes by operation of common rule and obliged to observe the provisions of the award - Commission
found on evidence that as the majority of apprentices were directly engaged in the electrical industry with conditions
regulated by Electrical Contracting award, the weight fell with the applicant and the proposed consenting respondent -
Granted - Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch) -v- The
Electrical Contractors’ Association of Western Australia (Union of Employers) - APPL 1399 of 1993 - HALLIWELL SC
- 02/08/96 - Construction Trade Services ............................................................................................................................... 3742

Application for dismissal of unfair dismissal claim - Applicant claimed 22 unfair dismissal applications filed by employees
were not an industrial matter, lacked standing as they were filed out of 28 day limit, or should be dismissed due to the
time lapse between dismissals and referral of applications to Commission - Respondents argued dismissals constituted a
common industrial matter and that temporal connection was not an issue in this determination - Commission reviewed
authorities and found that unfair dismissals had character of an industrial matter and jurisdiction to deal with the 22
applications existed - Declared Accordingly - Swan Brewery Company Limited -v- Mr J Baradziej & Others - APPL 928
of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ..................................................................................... 3762

Application for extension of time re filing of application for remedy on grounds of unfair dismissal - Applicant claimed that as
alleged unfair dismissal was also subject of application under Commonwealth Act, recent amendment to I.R. Act,
s.29(3), allowed Commission to grant extension of time for filing application - Respondent argued Federal application
was also out of time and, therefore not a valid application - Attorney General (amicus curae) argued 28 day limit would
be useless if it could be overcome merely by lodging an application in the Australian Commission - Commission
reviewed authorities and found it was unable to conclude that the Federal application was out of time, and that it was for
the Commission to determine if an extension was necessary to ensure access to a remedy in all circumstances - Granted -
Ms JE Graham -v- Comlec W.A. Pty Ltd - APPL 1020 of 1996 - BEECH C - 28/08/96 - Construction Trade Services ...... 3775

2Appeal against decision of the Public Service Appeal Board (76 WAIG 2896) - Applicant claims that PSAB had no jurisdiction
to hear and determine the matter before it, and to make a declaration that the Respondent had been unfairly dismissed
and thus award compensation - Respondent argued that Full Bench lacked jurisdiction to hear and determine the appeal
on grounds that s.49(i) of I.R. Act 1975 enables appeals to be made to the Full Bench from the decision of the
Commission under the Act and for the purposes of s.49 the board was not the Commission because it was not constituted
by a Commissioner - Full Bench held after consideration of sections 49(2), 80ZE, 80Z(1) and 80X(1), that no appeal lies
to the Full Bench from the decision of the board appealed against and consequently had no jurisdiction in this matter -
Dismissed - State Government Insurance Commission -v- TH Johnson - APPL 890 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/FIELDING C - 01/10/96 - Insurance......................................................................................................... 4142

4Application for declaration that rules relating to membership and offices of the Applicant Union are deemed to be the same as
its Federal counterpart body - Applicant Union argued rules had been varied to mirror those of its Federal counterpart
body - Full Bench found no reason for the application not to proceed - Granted - PLUMBERS & GASFITTERS UNION
-v- (Not applicable) - APPL 1018 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 16/09/96 - Other
Services ................................................................................................................................................................................... 4147
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ACT - INTERPRETATION OF - continued
Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was

no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

Application re unfair dismissal claim - Question re jurisdiction - Respondent argued there was a probationary period, no
dismissal and employment was covered by a Workplace Agreement - Commission found employment did not end with
effluxion of time, but Workplace Agreement ceased to have effect after the termination - Struck out for want of
jurisdiction - Mr P Bastow -v- Evenstorm Pty Ltd T/A Tensingh’s Restaurant - APPL 625 of 1996 - BEECH C - 07/08/96
- Accommodatn, Cafes&Restaurants ...................................................................................................................................... 4337

1Appeal against a decision of the Bench (76 WAIG 1281) that the registration of an agreement made between the Appellant and
second Respondent be quashed - Appellant contended that the Full Bench ought not to have quashed the Commissions
decision and ought not to have made orders requiring the application for registration to be heard afresh because no useful
purpose would be served in so doing and failed to consider the issue of futility - Appellant further contended that the
Full Bench appeal was incompetent because the first Respondents officers had not been properly elected - 1st
Respondent argued if Agreement was not valid or was contrary to I.R. Act, s41(2) did not require it to be registered -
IAC stated, was whether Commission had a direction to refuse to register the Agreement and if so what was the nature
and extent of the direction and found Commission should not register an agreement that did not meet the threshold
requirements of s41 - IAC held that this was not a case where a fundamental jurisdictional fact was absent and as a result
the Bench was perfectly entitled to take the view that as jurisdiction was not affected these matters could have been
raised previously, it was too late to raise an issue about the authority of the officers of the union to bring the proceedings
- Appeal dismissed - Burswood Resort (Management) Ltd -v- LIQUOR, HOSPITALITY & MISC - IAC 4 of 1996 -
Industrial Appeal Court - Franklyn J./Rowland J./Anderson J. - 25/09/96 - Sport and Recreation........................................ 4417

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

Conference Referred re dispute over compulsory wearing of safety helmets - Applicant Union claimed that the compulsory
wearing of safety helmets at all times was not fair - Respondent argued policy was reasonable, lawful and in the interests
of an incident free site - Commission directed an investigation be held into the necessity of wearing helmets at all times
with a view to wearing helmets at crucial times and further directed respondent to consult with the applicant and
workforce on the ’Head and Eye Injury Policy and gave reasons therefore - Directed Accordingly - COMM, ELECTRIC,
ELECT, ENERGY -v- BHP Sheet & Coil Products Division - CR 86 of 1996 - GIFFORD C. - Metal Product
Manufacturing......................................................................................................................................................................... 4768

2Appeal against the decision of the Commissioner (73 WAIG 1336) re an order for denied contractual benefits - Appellant
argued, based on the then current authority, as the contract of service had expired before the matter was heard and there
was no claim for reinstatement, there was no jurisdiction to make the order as the key element of an industrial matter was
missing - Respondent did not make any contrary submissions - Full Bench held that the amendments to s.7 of I.R. Act
1979 were not retrospective and thus the Commission had no jurisdiction to hear the matter or make the orders sought -
Appeal Upheld - Pampus T/A Lancet Scien & Surg -v- DN Weir - APPL 770 of 1993 - Full Bench - SHARKEY
P/GEORGE C/SCOTT C. - 20/11/96 - Health Services.......................................................................................................... 4866

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Application for dismissal of unfair dismissal claim - Corrected Decision issued - Applicant claimed 22 unfair dismissal
applications filed by employees were not an industrial matter, lacked standing as they were filed out of 28 day limit, or
should be dismissed due to the time lapse between dismissal and referral of applications to Commission - Respondents
argued dismissals constituted a common industrial matter and that temporal connection was not an issue in this
determination - Commission reviewed authorities and found that unfair dismissal had character of an industrial matter
and jurisdiction to deal with the 22 applications existed - Declared Accordingly - Mr J Baradziej -v- Swan Brewery
Company Limited - APPL 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441,442,
443, 444, 445, 928 of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ...................................................... 5036
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ALLOWANCE
Application re denied contractual entitlements - Applicant claimed "cost of living adjustments" were not paid and were contrary

to the employment contract - Respondent argued that no contractual benefit existed and "cost of living" in the
employment contract was a guide to the extent of salary adjustments - Commission found the inclusion of the implied
term of "cost of living" did not provide for automatic cost of living adjustments to salaries - Dismissed - Mr RE Hinchey
-v- Japan Drilling Company (Australia) Pty Ltd - APPL 56 of 1996 - GIFFORD C. - 28/06/96 - Oil and Gas Extraction ... 2455

Conference referred re appropriate wage classification - Applicant union claimed an over award allowance, equivalent of
Leading Firefighter classification, should be paid to all Senior Firefighters in charge of new appliances as a matter of
equity - Respondent argued that no allowance was appropriate unless the allowance was treated as new and dealt with by
amendment to award or order to pay - Commission found on evidence that insufficient material existed to enable a
proper fixation of a rate, or to determine appropriate amount - Dismissed - Western Australian Fire Brigades Board -v-
United Firefighters Union of Western Australia - CR 14 of 1996 - SCOTT C. - 11/07/96 - Other Services.......................... 2887

3Application for amendment of location allowances - Parties were in ad idem as to the form in which the new order contained
amended definition of "Dependant" and "Partial Dependant" and that where employees have a dependant or partial
dependant they would receive more than base allowance for location - CICS agreed with parties formula to overcome
anomaly problem - Granted - Chamber of Commerce & Industry of Western Australia -v- Hon Min for Labour Relations
& Others - APPL 911 of 1996 - Commission in Court Session - FIELDING C/CAWLEY C./GIFFORD C. - 09/08/96 -
Various .................................................................................................................................................................................... 3365

Application to increase site allowances - Applicant claimed that allowances paid to employees at Alcoa refineries at Kwinana,
Pinjarra and Wagerup be increased up to a uniform rate - Respondent argued that the current site allowances were
adequate and should not be increased - Commission found that although little difference between work performed and
conditions on each of the sites existed, the age and size of Kwinana plant was a factor not present in the other sites and
accordingly would receive a separate allowance, with Pinjarra and Wagerup receiving the same allowance - Ordered
Accordingly - COMM, ELECTRIC, ELECT, ENERGY -v- O’Donnell Griffin Pty Ltd & Others - APPL 300,301,728,729
of 1996 - BEECH C - 06/09/96 - Metal Ore Mining............................................................................................................... 4328

Application for variation of award re Second Arbitrated Safety Net Adjustment (by consent) and increase work and conditions
related to allowances for first and second safety net adjustments - Applicant Union argued that it was unfair for
employees to wait a year for allowance adjustments - Respondent argued that appropriate time for allowance adjustment
was in conjunction with the 3rd Safety Net Adjustment - Commission found it appropriate to adjust the allowances for
all 3 safety net adjustments at the time of the third such adjustment recognised by the Full Bench of the Australian
Commission - Commission found in favour of Respondent - Ordered Accordingly - CONSTRUCTION, MINING,
ENERGY -v- Bellevue Monumental Works Pty Ltd & Others - APPL 498 of 1996 - SCOTT C. - 08/08/96 - Construction
Trade Services......................................................................................................................................................................... 4308

Application for site allowance at Santa College site - Applicant claimed that due to limited access and difficult conditions,
substantial manual handling existed which warranted site allowance - Respondent argued that the manual handling in
existence was not substantial to warrant site allowance - Commission found on evidence that the Applicant could not
demonstrate disability in manual handling, but as disabilities relating to limited areas existed, site allowance be paid -
Ordered Accordingly - The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers -v- MGR
Bricklaying & Others - CR 172 of 1996 - SCOTT C. - 20/08/96 - Construction Trade Services........................................... 4357

Conference referred re claim for site allowance and special project payment - Applicant argued employees, inter alia, were
required to walk through sand and work under an arduous timetable - Respondent argued disability conditions were
exaggerated - Company Intervenor argued claim was in breach of Enterprise Agreement no claim provision -
Commission found conditions did not constitute a significant net addition to the value of the work as contemplated by
the award and Enterprise Agreement - Commission found special project payment should be dealt with as a special case
not in the current proceedings if at all - Dismissed - O’Donnell Griffin -v- COMM, ELECTRIC, ELECT, ENERGY - CR
260 of 1996 - FIELDING C - 06/09/96 - Construction Trade Services .................................................................................. 4359

Application to vary award re increased rates of pay and allowances in respect of third arbitrated safety net adjustment -
Applicant argued that calculation in award should include key classification rate plus first safety net adjustment of $8.00,
giving 6.2% increase not including special payment - Respondent argued special payment should be included as was part
of total rate - Commission found if Full Bench formula was to be applied special payment ought not be included and
determined date of operation - Granted - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers & Others -v- Coca-Cola Bottlers (Perth) Pty Ltd & Others - APPL 943 of 1996 - SCOTT C. - 14/10/96 -
General Construction .............................................................................................................................................................. 4662

Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing
Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

Application to vary award re enterprise bargaining agreement by consent - Commission, taking into account that the Award was
enterprise specific inter alia, found it proper to amend the Award rather than have an enterprise bargaining agreement
registered under section 41 - Granted - Australian Red Cross Blood Transfusion Service, Western Australia -v- Hospital
Salaried Officers Association of Western Australia (Union of Workers) - APPL 1282 of 1996 - FIELDING C - 31/10/96 -
Health Services ....................................................................................................................................................................... 4682

Conference referred re dispute over interpretation of an order and agreement concerning shift provisions and the calculation of
wages - Applicants argued that the percentage rate applied to the ordinary rate and should be paid for the whole shift -
The Respondent company argued that the agreement provided for employees to work thirty -eight hours however these
penalties were not cumulative - Commission found that generally Part A of the Order operated to apply the Terms of
Agreement for the duration of the maintenance contract and that in terms of any inconsistencies between the Order and
the Agreement the former prevailed - Further interpretation re shift worker and payment of allowance given by
Commission - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Fluor Daniel Power Services Pty Ltd
- CR 167 of 1996 - COLEMAN CC - 15/07/96 - Electricity and Gas Supply ........................................................................ 4763

Conference referred re site allowance - Applicant claimed disabilities warranted site allowance - Respondent relied on decisions
going back to the 1988 State Wage Case Decision - Commission, inter alia, assessed site in accordance with Sapri
decision - Granted in Part - The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers -v-
Termi Mesh Perth & Others - CR 145 of 1996 - SCOTT C. - 17/10/96 - General Construction............................................ 4766
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ALLOWANCE - continued
Conference referred - re site allowance claim - Applicant alleged that the weather and physical disabilities on the site warranted

the payment of the allowance. Respondent argued that the disabilities claimed were already provided for within the
industry allowance in the award. Commission found that a portion of the amount sought ought to be paid and gave
reason therefore - Order Accordingly. - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers -v- Tony Villimagna - CR 237 of 1996 - SCOTT C. - 25/10/96 - General Construction......................................... 5032

ANNUAL LEAVE
Application for denied contractual entitlements - Applicant claimed unpaid wages, outstanding holiday pay and annual leave

loading - Respondent failed to appear - Commission found on evidence the applicant was owed holiday pay and annual
leave loading but dismissed claim of outstanding wages - Granted in part - Mr MR Buckley -v- Grovenor Pty Ltd T/A
Harvey World Travel Sorrento Quay - APPL 164 of 1996 - BEECH C - 26/07/96 - Services to Transport .......................... 2850

Application for denied contractual entitlements - Applicant claimed unpaid wages and holiday pay under contract of
employment - Respondent failed to appear - Commission found on evidence that as a contract of service existed,
outstanding wages and annual leave to be paid - Granted - Mr RC Zhang -v- Besta Interlocking Modular Building
System - APPL 416 of 1996 - GEORGE C - 19/06/96 - Construction Trade Services........................................................... 2863

Complaint re breaches of award - Complainant claimed beaches resulted from Defendant’s failure to pay correct wages -
Defendant argued that it had at all times paid employee correct loading, that all assessments and salary increases relating
to employee’s position were based on annual salary figure which included payment of an amount equivalent to the
loading always being paid - Industrial Magistrate found that as Defendant was entitled to pay employee a loading for the
periods until employment had ceased, a breach had occurred - Reasons Issued - AUST MUNICIPAL, CLERICAL &
SER -v- City of Perth - CP 81 of 1996 - Industrial Magistrate - 16/08/96 - Government Administration ............................. 3755

Applications for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including petrol
and telephone expenses, annual leave entitlements and bonus payment - Applicant argued, inter alia, that contract was
for a 5 year fixed term - Respondent argued that dismissal occurred as Applicant’s contract was for 12 months and it
expired - Commission found on evidence that outstanding bonus, annual leave entitlements, petrol and telephone
expenses should be reimbursed and that the claim for contractual entitlements payments based on 5 year term
engagement should fail - Commission further found that as dismissal had been effected due to expiration of contract, it
had no authority to hear and determine matter regarding harshness or unfairness - Granted in Part - Ms B Yahiya -v-
Graphic Holdings Pty Ltd - APPL 187,189 of 1996 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants.......... 4743

APPEAL
2Appeal against decision of Commission (75 WAIG 2854) re dismissed claim for denied contractual entitlements on the

grounds of unfair dismissal - Appellant claimed that Commission erred in law in failing to undertake adequate
assessment of evidence, in drawing unsupported conclusions, in using irrelevant material to draw conclusions and in
failing to apply principle of stare decisis - Respondent argued that relationship of trust had been destroyed and appellant
had continued to conduct business in a manner contrary to obligations, further eroding employment relationship - Full
Bench reviewed authorities and found that although the appellant failed to establish that the Commission erred in the
exercise of discretion, the notice period given was too short and that extra payment be given to the appellant - Upheld in
Part - Mr PR Courtland -v- Oaklea Pty Ltd C/o Wesfarmers - APPL 1049 of 1995 - Full Bench - SHARKEY
P/HALLIWELL SC/GIFFORD C. - 25/07/96 - Insurance ...................................................................................................... 2481

2Appeal against decision of Commission (75 WAIG 2229, 2237 & 76 WAIG 406, 911) re variation of awards - Appellant
claimed that Commission erred in failing to give sufficient weight to evidence that "enterprise flexibility provision"
ought not to be varied and in incorrectly applying the Statement of Principles - Appellant further claimed that
Commission erred in law by including in the provision, a term that was not within its jurisdiction and was ultra vires the
Act - Full Bench reviewed authorities and s41 of IR Act and found that Respondent failed to discharge the onus that the
clauses did not comply with the Wage Fixing Principles and the Commission erred in its exercise of discretion as the
clauses had originally complied with the Principles - Upheld - The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch -v- Joyce Industries T/A Joyce Australia & Others - APPL 753,754,755,756
of 1995 - Full Bench - SHARKEY P/GEORGE C/PARKS C - 05/08/96 - Forestry and Logging ......................................... 2491

4Application for stay of decision of Commission pending appeal to Full Bench - Applicant claimed that as Commission order
required employer to undertake an unlawful act and Commission lacked jurisdiction to interfere with employer’s freedom
of contract, a serious issue existed - First Respondent argued that a later appeal date made both appeal and stay nugatory
and that as effect of stay would be the immediate termination of workers, a collateral purpose and an abuse of the process
would result - President reviewed authorities and found that as there had been no attempt, by applicant, to make notions
for appeal, the appeal had been an abuse of the process and a vehicle for the application for the stay - Dismissed - Co-
Operative Bulk Handling Limited -v- COMM, ELECTRIC, ELECT, ENERGY & Others - APPL 1014 of 1996 -
President - SHARKEY P - 07/08/96 - Storage........................................................................................................................ 2503

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

1Appeal against decision of President (76 WAIG 641) re Declarations that General Committee had breached registered
organisation rules and that resolutions providing payment of solicitors’ account were null and void - Appellant argued,
inter alia, section 66(2) of I.R. Act did not allow declarations and President misinterpreted rules - IAC reviewed power of
President to make a declaration that the Appellant organisation and members of its general committee acted in breach of
a rule of the organisation and that accordingly certain resolution were void - IAC found discretion did not miscarry -
Dismissed - The West Australian Locomotive Engine Drivers’, Firemen’s and Cleaners’ Union of Workers -v- Mr E
Schmid - IAC 2 of 1996 - Industrial Appeal Court - - 22/07/96 - Unions .............................................................................. 3380

2Appeal against decision of Commission (75 WAIG 2244) re dismissed claim for compensation and reinstatement on the
grounds of unfair dismissed - Appellant claimed that dismissal was wrongful as it was summary and was not afforded
natural justice - Respondent argued that appellant presented a fait accompli, by taking unauthorised leave - Full Bench
reviewed authorities and found that in applying "Undercliffe case" the dismissal had not been established as harsh,
oppressive or unfair and the Commission findings were not in error nor did the discretion miscarry - Dismissed - Ms E
Nydegger -v- Tredways Shoe Store - South Hedland - APPL 889 of 1995 - Full Bench - SHARKEY P/GEORGE
C/GIFFORD C. - 29/08/96 - Personal & Household Good Rtlg............................................................................................. 3383
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APPEAL - continued
2Application for extension of time - Appellant claimed that extensions of time were needed to lodge appeal book and also for

application to extend time - Respondent argued that as there was no appearance by appellant to establish grounds
application for extension and appeal be dismissed - Full Bench found that no grounds for application had been
established - Dismissed - Design 2000 Homes Pty Ltd -v- Mr RJ Hall - APPL 815 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 26/08/96 - Property Services ................................................................................................ 4141

2Appeal against decision of the Public Service Appeal Board (76 WAIG 2896) - Applicant claims that PSAB had no jurisdiction
to hear and determine the matter before it, and to make a declaration that the Respondent had been unfairly dismissed
and thus award compensation - Respondent argued that Full Bench lacked jurisdiction to hear and determine the appeal
on grounds that s.49(i) of I.R. Act 1975 enables appeals to be made to the Full Bench from the decision of the
Commission under the Act and for the purposes of s.49 the board was not the Commission because it was not constituted
by a Commissioner - Full Bench held after consideration of sections 49(2), 80ZE, 80Z(1) and 80X(1), that no appeal lies
to the Full Bench from the decision of the board appealed against and consequently had no jurisdiction in this matter -
Dismissed - State Government Insurance Commission -v- TH Johnson - APPL 890 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/FIELDING C - 01/10/96 - Insurance......................................................................................................... 4142

2Appeal against decision of Industrial Magistrate (76 WAIG 1421) re dismissed complaint of alleged breach of award -
Applicant argued Industrial Magistrate failed to find complaint proven after noting an admission, erred in not hearing
submissions as to costs and penalties and sought payment of interest - Respondent argued the matter was a test case,
therefore it was unfair to claim interest - Full Bench found regardless of whether civil or criminal proceedings the
Industrial Magistrate could have found any alleged breach proven on admission and erred in failing to so find - Upheld,
Varied and Remitted - Mr AA Dixon -v- Ministry of Justice - APPL 630 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/GEORGE C - 05/09/96 - Government Administration ............................................................................. 4144

4Application for stay of operation of decision of Commission pending appeal to Full Bench - Applicant claimed denial by
Commission of a reasonable opportunity to be heard and thus breach of the principles of natural justice - Respondent
argued that any order would be nugatory because the order at first instance had already been complied with - President
held Principles to apply in applications for a stay were not satisfied as well as there being no special circumstances to
justify the order sought - Dismissed - Grovenor Pty Ltd T/A Harvey World Travel Sorrento Quay -v- Mr MR Buckley -
APPL 1154 of 1996 - President - SHARKEY P - 19/09/96 - Services to Transport............................................................... 4153

1Appeal against a decision of the Bench (76 WAIG 1281) that the registration of an agreement made between the Appellant and
second Respondent be quashed - Appellant contended that the Full Bench ought not to have quashed the Commissions
decision and ought not to have made orders requiring the application for registration to be heard afresh because no useful
purpose would be served in so doing and failed to consider the issue of futility - Appellant further contended that the
Full Bench appeal was incompetent because the first Respondents officers had not been properly elected - 1st
Respondent argued if Agreement was not valid or was contrary to I.R. Act, s41(2) did not require it to be registered -
IAC stated, was whether Commission had a direction to refuse to register the Agreement and if so what was the nature
and extent of the direction and found Commission should not register an agreement that did not meet the threshold
requirements of s41 - IAC held that this was not a case where a fundamental jurisdictional fact was absent and as a result
the Bench was perfectly entitled to take the view that as jurisdiction was not affected these matters could have been
raised previously, it was too late to raise an issue about the authority of the officers of the union to bring the proceedings
- Appeal dismissed - Burswood Resort (Management) Ltd -v- LIQUOR, HOSPITALITY & MISC - IAC 4 of 1996 -
Industrial Appeal Court - Franklyn J./Rowland J./Anderson J. - 25/09/96 - Sport and Recreation........................................ 4417

2Appeal against decision of Commission (76 WAIG 747) re dismissed claim of unfair dismissal for alleged redundancy -
Appellant argued employees were selected in preference to other employees contrary to the respondent’s own specified
criteria for selecting employees to be made redundant - Appellant argued that Commission misused its advantage of
seeing witnesses and misdirected itself on the evidence so as to fall into error - Full Bench found that the Commission
properly assessed all of the evidence, the weight given to that evidence and that there was no miscarriage of the
Commission’s discretion - Appeal dismissed - BRICK, TILE & POTTERY UNION -v- Bristile Clay Tiles - APPL 500 of
1996 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - Non-Metallic Min Product Mfg ............................................. 4420

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

2Appeals against decision of Commission (76 WAIG 399) re variation of Award - Appellant argued Commission erred in
determining the operative date and inserted an Enterprise Flexibility Provision contrary to the State Wage Principles -
Respondent argued Appellants clause may breach section 96(B) of I.R. Act - Full Bench found no error to void the
decision ab initio - Full Bench found Commission failed to properly exercise discretion re retrospectivity and apply the
Principles - Upheld and Varied - LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL
145,146 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 17/10/96 - Health Services.............................. 4450
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APPEAL - continued
2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union

argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

2Appeals against decisions of Industrial Magistrate (unreported) re conviction and fines for offences under the I.R. Act -
Appellant argued all references to the organisation to which the threat the subject of the charge related referred to a
federally registered body not a state registered body and that there was an inconsistency between the Federal and the
State Acts - Full Bench found State Act was invalid by virtue of s 109 of the constitution and it was not established
beyond reasonable doubt that threats were made because the persons mentioned were not members of the State
Organisation - Upheld and Quashed - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 1246,1247,1248,1249 & 1250
of 1995 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - 04/11/96 - Road Transport................................................. 4458

2Appeal against decision of Industrial Magistrate (unreported) re costs - Appellant argued IM erred in fact and in law in finding
that the appellant was able to travel to court and home in one day; thereby not allowing the full amounts claimed and
sought order that the decision be set aside and all costs claimed be paid - There was no appearance for the Respondent -
Full Bench found IM purported to exercise his discretion to refuse to order payment of some items without sufficient
evidence - Upheld and Remitted - Mr AN Ross -v- Irene Egerton T/A Burravilla Contractors - APPL 883 of 1996 - Full
Bench - SHARKEY P/CAWLEY C./BEECH C - Agriculture................................................................................................ 4468

2Application for review of Coal Industry Tribunal Decision (Unreported) by consent - Applicant sought excision of part of
decision - Full Bench found special circumstances to warrant review, was satisfied no reasonable opportunity had been
afforded to the parties to be heard in the matter and decision may not have been made if it had - Granted - The Coal
Miners’ Industrial Union of Workers of Western Australia, Collie -v- Griffin Coal Mining Co Ltd - APPL 1017 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 29/10/96 - Coal Mining............................................................ 4470

Appeal by teacher against dismissal - Applicant argued that there was no requirement under the Act and Regulations that an
appeal should be dealt with within a certain period, therefore it should be heard - Respondent argued that Commission
should refrain from dealing with matter as it was no longer in the public interest - Commission found that the
disadvantage to the Minister in being required to defend the appeal, the inevitable difficulties associated with attempting
to re-visit controversial events in 1990 and 1991 and the eventual permanent filling of the position held by Applicant
outweighs the reasons advanced by him for the delay and that further proceedings were not desirable in public interest -
Dismissed - Mr DG Howard -v- Ministry of Education - APPL 1103 of 1996 - BEECH C - 16/10/96 - Education.............. 4719

2Appeal against decision of Commission (76 WAIG 466) re conference referred over a dispute based upon the dismissal of
several employees - The Appellant claimed that the Commission had erred in finding that the relevant employees were
not the employees of the Respondent and that this finding was against the clear and overwhelming weight of evidence to
the contrary - The Appellant sought that finding be revoked that the employee became subject to relevant redeployment,
retraining and redundancy - Full bench applied the principles of the control and organisation tests to determine who was
the employer - Full Bench further held that it could be rightly inferred from the course of conduct between the parties
that a contact of employment existed between the employee and the Respondent - Appeal Upheld and Decision Varied -
LIQUOR, HOSPITALITY & MISC -v- Commissioner for Main Roads - APPL 194 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 22/11/96 - Road Transport.................................................................................................... 4859

2Appeal against the decision of the Commissioner (73 WAIG 1336) re an order for denied contractual benefits - Appellant
argued, based on the then current authority, as the contract of service had expired before the matter was heard and there
was no claim for reinstatement, there was no jurisdiction to make the order as the key element of an industrial matter was
missing - Respondent did not make any contrary submissions - Full Bench held that the amendments to s.7 of I.R. Act
1979 were not retrospective and thus the Commission had no jurisdiction to hear the matter or make the orders sought -
Appeal Upheld - Pampus T/A Lancet Scien & Surg -v- DN Weir - APPL 770 of 1993 - Full Bench - SHARKEY
P/GEORGE C/SCOTT C. - 20/11/96 - Health Services.......................................................................................................... 4866

2Appeal against decision of Industrial Magistrate (unreported) re complaint of failure to pay accident pay and pro rata Long
Service leave under award - Appellant argued Industrial Magistrate erred in dismissing the complaint on the grounds of
Res Judicata and Estoppel and in finding appellant resigned not retired - Respondent argued an earlier consent
judgement in another court was limited to the injuries and damages claims from incidents before a certain date - Full
Bench found consent judgement still satisfied Res Judicata, appellant was not an employee at the time specified in the
complaint and Industrial Magistrate was entitled to find he did not retire - Dismissed - Mr DW Bell -v- W.A. Fire
Brigades Board - APPL 1370 of 1995;APPL 122 of 1996 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 26/11/96 -
Other Services ......................................................................................................................................................................... 4867

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

APPRENTICES AND JUNIORS
3Application for variation to award re redundancy payments - Applicant union claimed that the redundancy payment was an

industry standard provision and should be included in the award - Respondent argued that when employment ceased due
to unsatisfactory services or resignation, an exclusion to entitlement should exist and also exclusion of apprenticeship
period when calculating redundancy payments - CICS reviewed authorities and found that by majority decision, the
application for "redundancy" to include resignation was rejected and by unanimous decision, the application to include
apprentice service for redundancy payment was rejected - Granted in Part - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1154 of 1995 - Commission in
Court Session - COLEMAN CC/PARKS C/SCOTT C. - 29/04/96 - General Construction................................................... 2144
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AWARDS
3Application for arbitration on matters identified to be incorporated into an enterprise agreement - Respondent argued that the

Commission had not embarked upon arbitration at the parties invitation as it preferred a negotiated settlement, and
Applicant insistence that conciliation had broken down did not make it a party to the referral - CICS reviewed authorities
and found that at first instance the proceedings were initiated at parties invitation, but as this was no longer the case the
matter must be determined pursuant to Special Case requirements of State Fixing Principles - CICS further found that as
the scope of matters considered under the Special Case requirements had not been circumscribed, matter was adjourned
for recommencement of negotiations and to address Special Case requirements - Dismissed in Part - The Civil Service
Association of Western Australia Incorporated -v- Director General, Dept of Minerals and Energy - PSACR 71 of 1995 -
Commission in Court Session - COLEMAN CC/CAWLEY C./GEORGE C - 09/04/96 - Government Administration ....... 2135

3Application for variation to award re redundancy payments - Applicant union claimed that the redundancy payment was an
industry standard provision and should be included in the award - Respondent argued that when employment ceased due
to unsatisfactory services or resignation, an exclusion to entitlement should exist and also exclusion of apprenticeship
period when calculating redundancy payments - CICS reviewed authorities and found that by majority decision, the
application for "redundancy" to include resignation was rejected and by unanimous decision, the application to include
apprentice service for redundancy payment was rejected - Granted in Part - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1154 of 1995 - Commission in
Court Session - COLEMAN CC/PARKS C/SCOTT C. - 29/04/96 - General Construction................................................... 2144

2Appeal against decision of Commission (75 WAIG 2229, 2237 & 76 WAIG 406, 911) re variation of awards - Appellant
claimed that Commission erred in failing to give sufficient weight to evidence that "enterprise flexibility provision"
ought not to be varied and in incorrectly applying the Statement of Principles - Appellant further claimed that
Commission erred in law by including in the provision, a term that was not within its jurisdiction and was ultra vires the
Act - Full Bench reviewed authorities and s41 of IR Act and found that Respondent failed to discharge the onus that the
clauses did not comply with the Wage Fixing Principles and the Commission erred in its exercise of discretion as the
clauses had originally complied with the Principles - Upheld - The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch -v- Dubrov Pty Ltd T/A Innovation & Others - APPL 753,754,755,756 of
1995 - Full Bench - SHARKEY P/GEORGE C/PARKS C - 05/08/96 - Forestry and Logging ............................................. 2491

Application to vary award re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed "special circumstances"
referred to in S39(3) of the IR Act warranted retrospective adjustment of operative date for third Safety Net Adjustment -
Respondent argued that special circumstances did not exist as application was dealt with expeditiously and in the usual
manner - Commission reviewed authorities and found on evidence that "special circumstances" under S39(3) did not
apply and, for reasons of consistency with other industry awards, the previously sought date would apply - Ordered
Accordingly - LIQUOR, HOSPITALITY & MISC -v- Hon Minister for Education - APPL 322,324,385,387 of 1996 -
GIFFORD C. - 02/07/96 - Education ...................................................................................................................................... 2753

3Variations to awards, industrial agreements and orders required by section 12(3) of the Industrial Relations Legislation
Amendment and Repeal Act 1995 - Commission in Court Session issued statement to amend awards, agreements and
orders to include "resolution of disputes requirements" as required - Statement issued - (Commission’s own motion) -v-
(Not applicable) - APPL 693 of 1996 - Commission in Court Session - COLEMAN CC/HALLIWELL SC/CAWLEY C. -
15/07/96 - Various .................................................................................................................................................................. 2768

3Variations to awards, industrial agreements and orders required by section 12(3) of the Industrial Relations Legislation
Amendment and Repeal Act 1995 - Commission in Court Session issued statement to amend awards, agreements and
orders to include "inspection of records requirements" as required - Statement issued - - (Commission’s own motion) -v-
(Not applicable) - APPL 694 of 1996 - Commission in Court Session - COLEMAN CC/HALLIWELL SC/CAWLEY C. -
15/07/96 - Various .................................................................................................................................................................. 2789

Application to vary award re new classification structure and $8.00 Arbitrated Safety Net Adjustment - Parties agreed on
implementation of new classification structure with greater relevance to industry needs and insertion of second arbitrated
safety net adjustment - Commission found that award should be varied in accordance with the agreed amendments as it
was consistent with Structural Efficiency Principles - Granted - The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers -v- Allpike’s Honda and Peugeot & Others - APPL 770 of 1995; APPL 149 of 1996 -
BEECH C - 31/07/96 - Motor Vehicle Rtlg & Services.......................................................................................................... 2826

Application to vary awards re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed that in accordance with State
Wage Case Principles operative date of third $8.00 adjustment should be 12 months after the second Arbitrated Safety
Net Adjustment - Respondents argued that as Commission was bound by IR Act to consider employers’ capacity to meet
increased labour cost arising from $8.00 adjustment, date should be later - Commission reviewed authorities and found
on evidence that as the operative date sought by the respondents needed to be dealt with by a Special Case, the
applications be reallocated - Decision Issued - LIQUOR, HOSPITALITY & MISC -v- St John of God Hospital & Others
- APPL 338 of 1996 - COLEMAN CC/HALLIWELL SC/CAWLEY C. - 02/07/96 - Health Services.................................. 2846

Conference referred re severance payments - Applicant Union claimed Respondent acted unfairly in calculating severance
payments on the basis that one day of industrial action constituted a break in continuity of higher duties payments -
Respondent argued it held no responsibility for the strike and was merely acting in accordance with mandatory
Regulations - Commission found on evidence that as Respondent was unfairly applying Regulations to suit own
convenience, it preferred Applicant Union’s case and ordered a recalculation - Granted - Australian Railways Union of
Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 187 & CR 200 of
1996 - SCOTT C. - 29/07/96 - Rail Transport ........................................................................................................................ 2880

3Application for amendment of location allowances - Parties were in ad idem as to the form in which the new order contained
amended definition of "Dependant" and "Partial Dependant" and that where employees have a dependant or partial
dependant they would receive more than base allowance for location - CICS agreed with parties formula to overcome
anomaly problem - Granted - Chamber of Commerce & Industry of Western Australia -v- Hon Min for Labour Relations
& Others - APPL 911 of 1996 - Commission in Court Session - FIELDING C/CAWLEY C./GIFFORD C. - 09/08/96 -
Various .................................................................................................................................................................................... 3365

3State Wage Case - Question re whether to extend operation of March 96 Wage Fixing Principles beyond 1/7/96 - CICS found
statement of Full Bench of Australian Industrial Relations Commission was a National Wage Case within s.51 of the I.R.
Act and absence of any good reason not to give effect to it - Statement of Principles Issued - (Commission’s own motion)
-v- Trades & Labor Council of WA & Others - APPL 915 of 1996 - Commission in Court Session - COLEMAN
CC/GEORGE C/BEECH C - 07/08/96 - Various.................................................................................................................... 3368
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AWARDS - continued
3Application to vary award re Long Service Leave entitlements - Applicant claimed that award should include agreed provision

for employee to forgo all or part of long service leave entitlements and receives the amount before tax - Respondent
argued that proposal was a "trade off leave for cash" and undermined the principle upon which the long service leave
was based - CICS found that, under the Statement of Principles, the requirements of public interest and structural
efficiency were met with terms that provided flexibility in the application of the Long Service Leave entitlement - CICS
further found that the provision was consistent with the thrust of Structural Efficiency, establishing a "facilitative clause"
without causing prejudice to the operation of the standard Award entitlement - Granted - Worsley Alumina Pty Ltd -v-
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers & Others - APPL 151 of 1996 -
Commission in Court Session - COLEMAN CC/PARKS C/GIFFORD C. - 06/08/96 - Metal Ore Mining .......................... 3390

Application to vary award re schedule of respondents - Applicant claimed that the Electrical Electronic Group Apprenticeship
Scheme (EEGAS) be added to the award’s schedule of respondents as the group was a training scheme formed to
overcome shortage of electrical tradespersons - Respondent argued that granting the variation would "pick up" other
group training schemes by operation of common rule and obliged to observe the provisions of the award - Commission
found on evidence that as the majority of apprentices were directly engaged in the electrical industry with conditions
regulated by Electrical Contracting award, the weight fell with the applicant and the proposed consenting respondent -
Granted - Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch) -v- The
Electrical Contractors’ Association of Western Australia (Union of Employers) - APPL 1399 of 1993 - HALLIWELL SC
- 02/08/96 - Construction Trade Services ............................................................................................................................... 3742

Application to vary award re increase wage rate - Applicant claimed that increase to wage rate prescribed to OMO Locomotive
Driver be from 115% over Base Trade Rate to 125% as experience of the OMO was undervalued and a revaluation
should occur - Respondent argued that the level of 115% should not be exceeded for OMO due to possible
"leapfrogging" from the trade group rate and "flow on" requests from trades people - Commission found on evidence that
it was not persuaded Respondent’s arguments were issues with any practical consequences with the rate increases being
due to increase in nature of work, skill and responsibility, and if conditions were not changed then no warrant existed to
change rate - Dismissed - CONSTRUCTION, MINING, ENERGY -v- Hamersley Iron Pty Limited & Others - APPL 596
of 1996 - BEECH C - 26/08/96 - Metal Ore Mining............................................................................................................... 3752

3Application to vary award re long service leave - Applicant Employer argued on the basis of the industrial implications of the
availability of flexible LSL arrangements for one sector of the workforce and not another and changing work practices
which resulted in extended breaks under revised rosters - Respondent Union argued "trade off leave for cash"
undermined the principle upon which L.S.L. was based and AWU submitted an alternative claim - CICS found that the
fact that Parliament had seen fit to amend LSL Act inferred the Public Interest was served in extending the option to the
community and Applicant was not outside Principles, in particular the Special Case Principle - CICS found provision
was consistent with structural efficiency and establishment of a facilitative clause and did not prejudice the standard
award entitlement - Granted - Worsley Alumina Pty Ltd -v- The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others - APPL 151 of 1996 - Commission in Court Session - COLEMAN CC/PARKS
C/GIFFORD C. - 06/08/96 - Metal Ore Mining...................................................................................................................... 4150

Application for variation of award re Second Arbitrated Safety Net Adjustment (by consent) and increase work and conditions
related to allowances for first and second safety net adjustments - Applicant Union argued that it was unfair for
employees to wait a year for allowance adjustments - Respondent argued that appropriate time for allowance adjustment
was in conjunction with the 3rd Safety Net Adjustment - Commission found it appropriate to adjust the allowances for
all 3 safety net adjustments at the time of the third such adjustment recognised by the Full Bench of the Australian
Commission - Commission found in favour of Respondent - Ordered Accordingly - CONSTRUCTION, MINING,
ENERGY -v- Bellevue Monumental Works Pty Ltd & Others - APPL 498 of 1996 - SCOTT C. - 08/08/96 - Construction
Trade Services......................................................................................................................................................................... 4308

Application to delete name from respondency list of award - Commission found no employees employed by the applicant
pursuant to the Award - Granted - Fremantle Port Authority -v- The Shop, Distributive and Allied Employees’
Association of Western Australia & Others - APPL 622 of 1996 - BEECH C - 13/09/96 - Government Administration ..... 4314

Complaint re breaches of award - Complainant claimed that in Defendant’s failure to keep time and salaries records, to allocate
salary range, pay overtime, annual leave and accumulated long service leave, (as she was a salaried officer) award had
been breached and she was entitled to the payments - Defendant argued that it had no case to answer to - Industrial
Magistrate determined that the question of law to be decided upon was whether the Defendant could lawfully be
convicted and found that no conclusion could be drawn that the Complainant was on the "salaried staff" of a public
authority - Dismissed - Ms E Fisher -v- Totalisator Agency Board - CP11, CP142, & CP143 of 1995 & CP37 & CP38 of
1996 - Industrial Magistrate - - 05/09/96 - Sport and Recreation ........................................................................................... 4325

Application to increase site allowances - Applicant claimed that allowances paid to employees at Alcoa refineries at Kwinana,
Pinjarra and Wagerup be increased up to a uniform rate - Respondent argued that the current site allowances were
adequate and should not be increased - Commission found that although little difference between work performed and
conditions on each of the sites existed, the age and size of Kwinana plant was a factor not present in the other sites and
accordingly would receive a separate allowance, with Pinjarra and Wagerup receiving the same allowance - Ordered
Accordingly - COMM, ELECTRIC, ELECT, ENERGY -v- O’Donnell Griffin Pty Ltd & Others - APPL 300,301,728,729
of 1996 - BEECH C - 06/09/96 - Metal Ore Mining............................................................................................................... 4328

Conference referred re dispute whether Respondent was able to absorb $8.00 Safety Net Adjustment into overaward payments -
Applicant argued wage increase made by Respondent had been unilateral, not by agreement and sought no absorption -
Commission found previous wage increases were unregistered contractual arrangements at the enterprise level, that
Arbitrated Safety Net constituted part of the safety net and employees had not had to trade -off for those overaward
increases as others had - Dismissed - The Australian Workers’ Union, West Australian Branch, Industrial Union of
Workers -v- Dampier Salt Pty Ltd - CR 150 of 1996 - BEECH C - 23/09/96 - Other Mining .......................................... ..... 4356

2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union
argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

Application to vary award re enterprise bargaining agreement by consent - Commission, taking into account that the Award was
enterprise specific inter alia, found it proper to amend the Award rather than have an enterprise bargaining agreement
registered under section 41 - Granted - Australian Red Cross Blood Transfusion Service, Western Australia -v- Hospital
Salaried Officers Association of Western Australia (Union of Workers) - APPL 1282 of 1996 - FIELDING C - 31/10/96 -
Health Services ....................................................................................................................................................................... 4682
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AWARDS - continued
Application for interpretation of award re Where an employee works overtime before a rostered shift and does not have a break

of at least eight hours between the overtime and the rostered shift, does the award entitle the employee to be paid at
double time for all time work on the rostered shift until the employee has had a break of at least eight hours -
Commission found clause in award was capable of being interpreted by giving the words there plain meaning, that no
ambiguity arose and the question was to be answered in the negative - Declaration to issue - Australian Electrical,
Electronics, Foundry and Engineering Union (Western Australian Branch) -v- West Australian Newspapers Ltd - APPL
1073 of 1994 - GEORGE C - Printg, Publishg & Rcdd Media............................................................................................... 4706

Complaint remitted back to Industrial Magistrate from Full Bench (unpublished) re breach of award - Industrial Magistrate
found as total remuneration actually paid exceeded amount that would have been paid at the permanent employees rate,
that no further compensation should be paid to complainant - IM found that incorrect classification of complainant arose
due to defendant company’s failure to implement appropriate and clear procedures for engagement of employees which
led to error on the part of the court at first instance - Proven and Penalty Imposed - Metals and Engineering Workers’
Union - Western Australian Branch -v- Centurion Industries Ltd - CP 101 of 1995 - Industrial Magistrate - Robins IM -
25/10/96 - Metal Product Manufacturing................................................................................................................................ 4710

2Appeal against decision of Industrial Magistrate (unreported) re complaint of failure to pay accident pay and pro rata Long
Service leave under award - Appellant argued Industrial Magistrate erred in dismissing the complaint on the grounds of
Res Judicata and Estoppel and in finding appellant resigned not retired - Respondent argued an earlier consent
judgement in another court was limited to the injuries and damages claims from incidents before a certain date - Full
Bench found consent judgement still satisfied Res Judicata, appellant was not an employee at the time specified in the
complaint and Industrial Magistrate was entitled to find he did not retire - Dismissed - Mr DW Bell -v- W.A. Fire
Brigades Board - APPL 1370 of 1995;APPL 122 of 1996 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 26/11/96 -
Other Services ......................................................................................................................................................................... 4867

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Application to vary award re $8 Arbitrated Safety Net Adjustment - Applicant claimed that operative date should be at the 12
months expiry from operative date of the 2nd Safety Net and as employees were low income earners they should not be
prejudiced - Respondent argued that no special circumstances existed to warrant a date of operation other than the date of
the hearing - Commission reviewed Statement of Principles and found that it would be inequitable not to apply the third
Arbitrated Safety Net Adjustment from a date consistent with the 12 months expiry from the date of the previous
adjustment, that the special circumstances should be recognised and award varied accordingly - Ordered Accordingly -
LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL 389 of 1996 - COLEMAN CC -
22/11/96 - Libraries Museums and the Arts............................................................................................................................ 4993

Complaint re Application to enforce award - Preliminary finding re Application to strike out on the grounds of incorrectly
naming the defendant. Complainant argued that the Magistrate should use discretion to amend the details of the
defendant if the defendant was incorrctly named - Defendant argued name of defendant was not a legal entity and not a
respondent to the award - Magistrate found in favour of complainant - Order accordingly - The Civil Service Association
of Western Australia Incorporated -v- Health Department of Western Australia - CP 173 of 1996 - Industrial Magistrate -
- 29/11/96 - Health Services.................................................................................................................................................... 5018

Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months
fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023

BOARD OF REFERENCE
Application for Long Service Leave entitlements as per the Long Service Leave Standard Provisions - Board of Reference

found the two questions were the continuity of service of the Applicant and which employer, if any, was liable for any
entitlement - Board of Reference found that there had been a transmission of business on five occasions and that the
second last employer was liable for the entitlement at the date of accrual - Granted - Mrs M Wark -v- Jurien General
Store - BOR 12 of 1995 - Long Service Leave Board of Reference - CARRIGG R./Other/Other - 30/10/96 - Food
Retailing.................................................................................................................................................................................. 4711

BONUS
Application re denied contractual entitlements - Applicant claimed bonus payments under advertising expenditure arrangement

were not sufficiently reimbursed upon termination - Respondent argued that payments were based on applicant’s gross,
not net, income and that employee terminated services during a budget period - Commission found on evidence that as
no written or oral evidence existed to suggest a budget reconciliation period applied to Applicant retrospectively from
termination, pro rata expenditure could not be applied - Granted - Ms S Muir -v- Kelmscott Real Estate - APPL 1380 of
1995 - PARKS C - 15/07/96 - Property Services .................................................................................................................... 2858
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BONUS - continued
Application for allegedly denied contractual benefits - Applicant claimed payment of half of bonus due under verbal contract

upon end of season service was unfairly denied - Commission found on evidence that due to Applicant’s
misunderstanding, he failed to attend boat service and did not fulfil his part of the verbal contract which entitled him to
half the bonus - Dismissed - Mr P Kriwopischin -v- Gomes Fishing Co Pty Ltd - APPL 719 of 1996 - HALLIWELL SC -
08/08/96 - Commercial Fishing .............................................................................................................................................. 3760

Application for compensation and contractual entitlements on the grounds of unfair dismissal - Applicant claimed that
contractual benefit, in the form of a bonus in consideration of overtime worked, was denied upon termination and that
dismissal was unfair - Respondent denied making reference to bonus payment and argued that dismissal was based upon
Applicant’s abusive manner, mishandling of stock and failure to follow instructions - Commission reviewed authorities
and found on evidence that promise of bonus did not constitute a contractual benefit - Commission further found that
due to lack of validity of Respondent’s reasons, dismissal was unfair - Granted in Part - Mr M Axell -v- West State
Seafoods - APPL 493 of 1996 - GIFFORD C. - 06/08/96 - Food, Beverage and Tobacco Mfg............................................. 4335

Applications for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including petrol
and telephone expenses, annual leave entitlements and bonus payment - Applicant argued, inter alia, that contract was
for a 5 year fixed term - Respondent argued that dismissal occurred as Applicant’s contract was for 12 months and it
expired - Commission found on evidence that outstanding bonus, annual leave entitlements, petrol and telephone
expenses should be reimbursed and that the claim for contractual entitlements payments based on 5 year term
engagement should fail - Commission further found that as dismissal had been effected due to expiration of contract, it
had no authority to hear and determine matter regarding harshness or unfairness - Granted in Part - Ms B Yahiya -v-
Graphic Holdings Pty Ltd - APPL 187,189 of 1996 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants.......... 4743

BREACH OF AWARD
Complaint re breaches of award - Complainant claimed beaches resulted from Defendant’s failure to pay correct wages -

Defendant argued that it had at all times paid employee correct loading, that all assessments and salary increases relating
to employee’s position were based on annual salary figure which included payment of an amount equivalent to the
loading always being paid - Industrial Magistrate found that as Defendant was entitled to pay employee a loading for the
periods until employment had ceased, a breach had occurred - Reasons Issued - AUST MUNICIPAL, CLERICAL &
SER -v- City of Perth - CP 81 of 1996 - Industrial Magistrate - 16/08/96 - Government Administration ............................. 3755

Conference referred re lack of consultation in advertisement of positions - Applicant Union claimed Respondent did not
exercise procedural fairness in advertisement of 30 positions and interview selection, sought a Declaration that process
was null and void and that negotiations commence with union - Respondent argued that process was not unfair in
selection or outcome and that matter was resolved in the best interests of employees - Commission found that there was
either a lack of jurisdiction or insufficient evidence of an unfair process or outcome - Dismissed - Australian Railways
Union of Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 188 of 1996
- SCOTT C. - 23/08/96 - Rail Transport ................................................................................................................................. 3767

Complaint re breaches of award - Complainant claimed that in Defendant’s failure to keep time and salaries records, to allocate
salary range, pay overtime, annual leave and accumulated long service leave, (as she was a salaried officer) award had
been breached and she was entitled to the payments - Defendant argued that it had no case to answer to - Industrial
Magistrate determined that the question of law to be decided upon was whether the Defendant could lawfully be
convicted and found that no conclusion could be drawn that the Complainant was on the "salaried staff" of a public
authority - Dismissed - Ms E Fisher -v- Totalisator Agency Board - CP11, CP142, & CP143 of 1995 & CP37 & CP38 of
1996 - Industrial Magistrate - - 05/09/96 - Sport and Recreation ........................................................................................... 4325

2Appeal against decision of Industrial Magistrate (76 WAIG 1421) re dismissed complaint of alleged breach of award -
Applicant argued Industrial Magistrate failed to find complaint proven after noting an admission, erred in not hearing
submissions as to costs and penalties and sought payment of interest - Respondent argued the matter was a test case,
therefore it was unfair to claim interest - Full Bench found regardless of whether civil or criminal proceedings the
Industrial Magistrate could have found any alleged breach proven on admission and erred in failing to so find - Upheld,
Varied and Remitted - Mr AA Dixon -v- Ministry of Justice - APPL 630 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/GEORGE C - 05/09/96 - Government Administration ............................................................................. 4144

2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union
argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

Complaint remitted back to Industrial Magistrate from Full Bench (unpublished) re breach of award - Industrial Magistrate
found as total remuneration actually paid exceeded amount that would have been paid at the permanent employees rate,
that no further compensation should be paid to complainant - IM found that incorrect classification of complainant arose
due to defendant company’s failure to implement appropriate and clear procedures for engagement of employees which
led to error on the part of the court at first instance - Proven and Penalty Imposed - Metals and Engineering Workers’
Union - Western Australian Branch -v- Centurion Industries Ltd - CP 101 of 1995 - Industrial Magistrate - Robins IM -
25/10/96 - Metal Product Manufacturing................................................................................................................................ 4710

2Appeal against decision of Industrial Magistrate (unreported) re complaint of failure to pay accident pay and pro rata Long
Service leave under award - Appellant argued Industrial Magistrate erred in dismissing the complaint on the grounds of
Res Judicata and Estoppel and in finding appellant resigned not retired - Respondent argued an earlier consent
judgement in another court was limited to the injuries and damages claims from incidents before a certain date - Full
Bench found consent judgement still satisfied Res Judicata, appellant was not an employee at the time specified in the
complaint and Industrial Magistrate was entitled to find he did not retire - Dismissed - Mr DW Bell -v- W.A. Fire
Brigades Board - APPL 1370 of 1995;APPL 122 of 1996 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 26/11/96 -
Other Services ......................................................................................................................................................................... 4867

Complaint re Application to enforce award - Preliminary finding re Application to strike out on the grounds of incorrectly
naming the defendant. Complainant argued that the Magistrate should use discretion to amend the details of the
defendant if the defendant was incorrctly named - Defendant argued name of defendant was not a legal entity and not a
respondent to the award - Magistrate found in favour of complainant - Order accordingly - The Civil Service Association
of Western Australia Incorporated -v- Health Department of Western Australia - CP 173 of 1996 - Industrial Magistrate -
- 29/11/96 - Health Services.................................................................................................................................................... 5018
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CAPACITY TO PAY
Application for unpaid entitlements - Applicant claimed that as the Job Start Umbrella Agreement portrayed the relationship as

one of an employer/employee unpaid benefits under employment contract were due - Respondent did not appear but
argued that it had terminated employee due to lack of money - Commission found that Applicant’s calculation of salary
entitlements was a correct reflection of the employment contract but that provisions from September agreement were to
be used to calculate termination and holiday pay - Ordered Accordingly - Mr EJ Calder -v- The Australian Commercial
Centre Pty Ltd - APPL 1185 of 1995 - GEORGE C - 27/08/96 - Insurance........................................................................... 4338

3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS
found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473

CASUAL WORK
Complaint remitted back to Industrial Magistrate from Full Bench (unpublished) re breach of award - Industrial Magistrate

found as total remuneration actually paid exceeded amount that would have been paid at the permanent employees rate,
that no further compensation should be paid to complainant - IM found that incorrect classification of complainant arose
due to defendant company’s failure to implement appropriate and clear procedures for engagement of employees which
led to error on the part of the court at first instance - Proven and Penalty Imposed - Metals and Engineering Workers’
Union - Western Australian Branch -v- Centurion Industries Ltd - CP 101 of 1995 - Industrial Magistrate - Robins IM -
25/10/96 - Metal Product Manufacturing................................................................................................................................ 4710

Application for compensation on the grounds of unfair dismissal - Applicant argued that Respondent’s employment of new staff
after dismissal made it unfair - Respondent argued that due to a downturn in his business, termination was justified -
Commission found on evidence that as Respondent had a legitimate and valid reason for termination, there was no
connection with claim of underpayment and no elements of harshness or unfairness - Dismissed - Ms TC Stewart -v-
Bentley Centre Lunch Bar - APPL 763 of 1996 - GIFFORD C. - 01/11/96 - Accommodatn, Cafes&Restaurants ................ 4736

CLASSIFICATION
Application to vary award re new classification structure and $8.00 Arbitrated Safety Net Adjustment - Parties agreed on

implementation of new classification structure with greater relevance to industry needs and insertion of second arbitrated
safety net adjustment - Commission found that award should be varied in accordance with the agreed amendments as it
was consistent with Structural Efficiency Principles - Granted - The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers -v- Ampol Petroleum Ltd & Others - APPL 770 of 1995; APPL 149 of 1996 - BEECH C -
31/07/96 - Motor Vehicle Rtlg & Services ............................................................................................................................. 2826

Conference referred re appropriate wage classification - Applicant union claimed an over award allowance, equivalent of
Leading Firefighter classification, should be paid to all Senior Firefighters in charge of new appliances as a matter of
equity - Respondent argued that no allowance was appropriate unless the allowance was treated as new and dealt with by
amendment to award or order to pay - Commission found on evidence that insufficient material existed to enable a
proper fixation of a rate, or to determine appropriate amount - Dismissed - Western Australian Fire Brigades Board -v-
United Firefighters Union of Western Australia - CR 14 of 1996 - SCOTT C. - 11/07/96 - Other Services.......................... 2887

Application for higher classification pursuant to the award - Applicant claimed that qualifications warranted employment as a
"five-year-trained teacher" - Respondent argued the tribunal lacked jurisdiction to deal with the matter under s83 of
Industrial Relations Act - Tribunal reviewed authority and found the matter was an award enforcement claim and it
should be before an Industrial Magistrate not the tribunal - Dismissed - The State School Teachers Union of W.A.
(Incorporated) -v- Hon Min for Education - TCR 35 of 1994 - Government School Teachers Tribunal - BEECH
C/Pollard R./Reeves N.F. - 05/07/96 - Education ................................................................................................................... 2899

COMPENSATION
Application for compensation on the grounds of unfair dismissal - Applicant claimed contractual entitlements and payment of

earnings for the uncompleted portion of a fixed term contract were owed - Respondent argued that as contract of
employment did not exist the Commission lacked jurisdiction to deal with the matter - Commission on evidence found
that as the applicant was an employee jurisdiction existed, but as no contractual term was entered the claim of unfair
dismissal be dismissed - Commission further found that to determine payment of remainder of contract and to answer
question of contractual entitlement, further submissions were invited from the parties - Dismissed in Part/ Adjourned -
Mr SW Cooke -v- Omex Petroleum Pty Ltd - APPL 494 & 495 of 1996 - GIFFORD C. - 14/06/96 - Motor Vehicle Rtlg
& Services ............................................................................................................................................................................... 2449

Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further
argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

2Appeal against decision of Commission (75 WAIG 2854) re dismissed claim for denied contractual entitlements on the
grounds of unfair dismissal - Appellant claimed that Commission erred in law in failing to undertake adequate
assessment of evidence, in drawing unsupported conclusions, in using irrelevant material to draw conclusions and in
failing to apply principle of stare decisis - Respondent argued that relationship of trust had been destroyed and appellant
had continued to conduct business in a manner contrary to obligations, further eroding employment relationship - Full
Bench reviewed authorities and found that although the appellant failed to establish that the Commission erred in the
exercise of discretion, the notice period given was too short and that extra payment be given to the appellant - Upheld in
Part - Mr PR Courtland -v- Oaklea Pty Ltd C/o Wesfarmers - APPL 1049 of 1995 - Full Bench - SHARKEY
P/HALLIWELL SC/GIFFORD C. - 25/07/96 - Insurance ...................................................................................................... 2481

Application for compensation on the grounds of unfair dismissal - Applicant claimed termination was unfair and without reason
and sought compensation for loss and injury - Respondent argued that termination was in accordance with rights under
Applicant’s condition of service - Commission found on evidence that although dismissal was not unlawful, it was harsh,
without justification and had caused loss and injury - Granted - Ms N Durer -v- C & C Photo’s - APPL 873 of 1995 -
GEORGE C - 22/01/96 - Personal Services ............................................................................................................................ 2852



76 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

CUMULATIVE DIGEST—continued

Page

5119

COMPENSATION - continued
Application for order of costs re unfair dismissal claim - Applicant’s witness claimed costs for lost income -Respondent sought

costs pursuant to s27(1)(c) of IR Act for travelling, parking fees and income forgone - Commission reviewed authorities
and found that as an order pursuant to s27(1)(c) was warranted only in "extreme cases", application was of a
conventional nature and accordingly dismissed - Commission further found that inconvenience arising from witness not
being summoned was the Applicant’s responsibility and lost income incurred would be paid by the Applicant - Granted
in Part - Ms L Klemm -v- Dr M Oehlers & Dr N Miller - Balga Medical Centre - APPL 6 of 1996 - BEECH C - 12/07/96
- Health Services ..................................................................................................................................................................... 2853

Application for compensation re unfair dismissal - Applicant claimed 6 months remuneration should be paid due to
Respondent’s failure to comply with initial reinstatement Order - Respondent argued reinstatement order was not
implemented when termination was similar to redundancy and as long term re-employment was not possible
compensation should be accordingly adjusted - Commission reviewed authorities and found on evidence that previous
Order be revoked, with dismissal declared as unfair and compensation to be paid - Declared and Ordered Accordingly -
Mr JJ Moreno -v- Serco (Australia) Pty Ltd - APPL 468 of 1996 - GIFFORD C. - 26/07/96 - Personal & Household
Good Rtlg................................................................................................................................................................................ 2855

Application re denied contractual entitlements - Applicant claimed bonus payments under advertising expenditure arrangement
were not sufficiently reimbursed upon termination - Respondent argued that payments were based on applicant’s gross,
not net, income and that employee terminated services during a budget period - Commission found on evidence that as
no written or oral evidence existed to suggest a budget reconciliation period applied to Applicant retrospectively from
termination, pro rata expenditure could not be applied - Granted - Ms S Muir -v- Kelmscott Real Estate - APPL 1380 of
1995 - PARKS C - 15/07/96 - Property Services .................................................................................................................... 2858

Application for compensation and declaration of unfair dismissal - Applicant claimed compensation on the grounds of unfair
dismissal - Respondent argued the Board lacked jurisdiction to award compensation - PSAB reviewed authorities and
found in preliminary matter, that compensation fell within the remedies referred to in S.80I of the Act and the matter be
relisted to hear merits of the claim - Decision Issued - TH Johnson -v- State Govt Insurance Commission - PSAB 16 of
1994 - Public Service Appeal Board - GEORGE C - 31/05/96 - Government Administration .............................................. 2896

2Appeal against decision of the Public Service Appeal Board (76 WAIG 2896) - Applicant claims that PSAB had no jurisdiction
to hear and determine the matter before it, and to make a declaration that the Respondent had been unfairly dismissed
and thus award compensation - Respondent argued that Full Bench lacked jurisdiction to hear and determine the appeal
on grounds that s.49(i) of I.R. Act 1975 enables appeals to be made to the Full Bench from the decision of the
Commission under the Act and for the purposes of s.49 the board was not the Commission because it was not constituted
by a Commissioner - Full Bench held after consideration of sections 49(2), 80ZE, 80Z(1) and 80X(1), that no appeal lies
to the Full Bench from the decision of the board appealed against and consequently had no jurisdiction in this matter -
Dismissed - State Government Insurance Commission -v- TH Johnson - APPL 890 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/FIELDING C - 01/10/96 - Insurance......................................................................................................... 4142

Application for compensation on the grounds of unfair dismissal - Applicant claimed that termination was unfair as opportunity
to provide explanation was denied and sought compensation for unexpired contract period - Respondent argued that
Applicant had been given ample opportunity but that explanation was not accepted and there was no reason for
employee’s action - Commission found that Applicant did not contest that reinstatement was impracticable and in
accordance with s.23A of the I.R. Act ordered compensation - Granted - Mr T Atkins -v- Vanguard Video Group Pty Ltd
T/A Videolink Mirrabooka - APPL 652 of 1996 - COLEMAN CC - 15/08/96 - Motion Picture Radio & TV Serv.............. 4333

Application for compensation and contractual entitlements on the grounds of unfair dismissal - Applicant claimed that
contractual benefit, in the form of a bonus in consideration of overtime worked, was denied upon termination and that
dismissal was unfair - Respondent denied making reference to bonus payment and argued that dismissal was based upon
Applicant’s abusive manner, mishandling of stock and failure to follow instructions - Commission reviewed authorities
and found on evidence that promise of bonus did not constitute a contractual benefit - Commission further found that
due to lack of validity of Respondent’s reasons, dismissal was unfair - Granted in Part - Mr M Axell -v- West State
Seafoods - APPL 493 of 1996 - GIFFORD C. - 06/08/96 - Food, Beverage and Tobacco Mfg............................................. 4335

Application for compensation on the grounds of unfair dismissal - Applicant claimed that dismissal was unfair as Respondent’s
complaints were based upon personal matters rather than her standard of work - Respondent argued dismissal was due to
Applicant’s unsatisfactory attitude to work and training and threats of resignation - Respondent further argued that
Commission lacked jurisdiction as parties had previously reached agreement on the matter - Commission reviewed
authorities and found on evidence that it would not be just and equitable to allow Applicant to proceed with application
as agreement was already reached by compromise and furthermore Applicant failed to prove that dismissal was unfair -
Dismissed - Ms LM Foley -v- G & J Reely School of Dancing T/A Arthur Murray School of Dancing - APPL 233 of
1996 - FIELDING C - 13/08/96 - Sport and Recreation ......................................................................................................... 4342

Application for allegedly denied contractual entitlements - Applicant claimed outstanding commission and reimbursement of
expenses relating to photocopying, postage and stationery and business telephone calls - Respondent failed to appear,
but argued (in a letter to the Commission) that Applicant failed to reach minimum sales levels, was lazy and failed to
complete tasks in the Avon Valey - Commission reviewed s.23 of the I.R. Act and authorities to determine the true
relationship between the parties and found on evidence that as employer/employee relationship existed, Applicant’s
claims were legitimately incurred and substantiated, and ordered compensation be paid - Granted - Mr GA Furey -v-
MTE Publications - APPL 36 of 1996 - GIFFORD C. - 29/08/96 - Business Services .......................................................... 4343

Application for compensation on the grounds of unfair dismissal - Applicant argued he was summarily dismissed on telephone,
that events confirmed this and later contracts were in response to service of application - Respondent argued employee
was not dismissed on telephone and was subsequently terminated for refusal to report for duty in accordance with his
roster after that telephone call - Commission found on evidence that Applicant was not dismissed when claimed and no
justification for compensation - Dismissed - Mr V McGuinn -v- Curtin Hotels Pty Ltd (Curtin Tavern) - APPL 669 of
1996 - PARKS C - 07/08/96 - Accommodatn, Cafes&Restaurants ........................................................................................ 4347

Application for compensation on the grounds of unfair dismissal - Applicant claimed that as termination resulted in suffered
burden and stress, compensation of 6 months wages is sought rather than re-instatement - Respondent argued that
compensation was not due as the Applicant resigned from position and Commission lacked jurisdiction to hear matter -
Commission found on evidence that dismissal was harsh and unfair and as re-instatement would be impracticable,
compensation for loss or injury caused by the dismissal was the only option open - Granted - Mr P Willie -v- Oyster
Beds Restaurant - APPL 653 of 1996 - GIFFORD C. - 01/10/96 - Accommodatn, Cafes&Restaurants................................ 4349
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COMPENSATION - continued
2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first

instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

Application for compensation on the grounds of dismissal - Respondent claimed applicant was derelict in her duties and stole
some fruit - Commission found in all the circumstances the Applicant was wrongly accused of stealing and it was the
Respondent who terminated the Applicant’s employment - Commission found it impractical to reinstate the Applicant
and determined compensation - Granted - Ms M Jaggard -v- Tranby Pty Ltd T/A Court Hotel - APPL 608 of 1996 -
FIELDING C - 07/10/96 - Accommodatn, Cafes&Restaurants .............................................................................................. 4720

Application for relief on grounds of unfair dismissal - Applicant argued reason for dismissal was regarding question of
appropriate rate of pay - Respondent argued that due to continuing decline in the profitability of the business termination
was justified - Commission found on evidence that Respondent had established the onus of its case that termination was
justified but its approach left something to be desired - Commission further found that reinstatement would not be
practicable and ordered compensation be paid - Ordered Accordingly - Ms SP McMahon -v- Caltex Malaga - APPL 37
of 1996 - SCOTT C. - 10/09/96 - Motor Vehicle Rtlg & Services ......................................................................................... 4726

Application for allegedly denied contractual entitlements re: wages based on a period of suspension, payment in lieu of notice,
and annual leave entitlement. Conference referred re claim for compensation on the grounds of unfair dismissal -
Commission found common factor in both matters in that the respondent did not consider payment in lieu of notice and
annual leave due to alleged misconduct - Commission found incidents did not constitute valid reasons for the applicants
dismissal and granted compensation and denied contractual benefits - Granted - Ms B J Radley -v- Anther Pty Ltd T/A
TSA and Relocatables WA - CR 340 of 1995;APPL 295 of 1996 - GIFFORD C. - 25/10/96 - Other Manufacturing .......... 4727

Application for compensation on the grounds of unfair dismissal, alleged denied contractual entitlements and workers
compensation - Commission reviewed matter and found that as the Respondent did not terminate or dismiss Applicant
from employment it had no authority to deal with the matter and it was unable to enforce Workers Compensation Act -
Dismissed - Mr S Stanik -v- Wonwalls Pty Ltd T/A Wonder Walls - APPL 474 of 1996 - GIFFORD C. - 10/10/96 -
General Construction .............................................................................................................................................................. 4733

Application for reinstatement on the grounds of unfair dismissal - Applicant argued dismissal was unfair due to short period of
notice - Respondent argued that the dismissal was due to severe financial problems - Commission ignored a form of
discharge as they were not under seal and found in favour of the Respondent - Dismissed - Mr L Trumino -v- Orbit
Amusements - APPL 819 & 938 of 1996 - FIELDING C - 07/10/96 - Sport and Recreation ................................................ 4738

Application for compensation on the grounds of unfair dismissal after an incident involving safety of a vehicle - Respondent
claimed applicant was not dismissed - Commission found that the evidence of the applicant was more credible,
reinstatement was impractical and applicant was entitled to payment in lieu of notice - Granted - Mr B Wilkins -v- B & R
Concrete Products Pty Ltd - APPL 220 of 1996 - BEECH C - General Construction ............................................................ 4740

Application for compensation on the grounds of unfair dismissal arising out of reduction in hours of work - Applicant claimed
that she had her hours of work reduced - Respondent claimed that the applicant had walked out on her own volition -
Commission found that the respondent had reduced the applicant’s hours contravening the terms of the letter of
appointment and found in favour of the applicant - Granted - Mrs FY Liu -v- Victory Garden International Food Arcade -
APPL 908 of 1996 - FIELDING C - Accommodatn, Cafes&Restaurants .............................................................................. 4750

Application for compensation and alleged denied contractual benefits - Applicant claimed that as termination was unfair,
compensation and one week’s pay in lieu of notice, holiday pay, superannuation and wages be given - Respondent argued
that there did not exist any liability for payment as the applicant had abandoned employment - Commission outlined
proceedings - Parties subsequently reached full and final settlement - Ordered Accordingly - Mr S Balan -v- River
Rooster (Aust) Pty Ltd - APPL 1119 of 1996 - FIELDING C - 25/11/96 - Food Retailing ................................................... 5022

CONFERENCE
Conference referred re terms and conditions of employment of two industrial agreements - Applicant Unions claimed that

information provided, incorrectly represented the nature of the project and that a fundamental change in the complexity
of project warranted reconsideration of the terms - Respondent argued that all relevant information regarding agreements
was given to the Unions, that the project was a "normal construction job" and nothing had happened subsequent to
negotiation to alter project status - Commission found on evidence that sufficient information was available for proper
assessment of nature of project and there was no significant change to the project - Commission further noted concerns
regarding safety of high voltage cables and requirements for mechanical covers and determined they should be addressed
within the parties established mechanism - Decision Issued - Clough WA - A Division of Clough Engineering Ltd -v-
COMM, ELECTRIC, ELECT, ENERGY & Others - CR 157 of 1996 - COLEMAN CC - 14/06/96 - General Construction 2465

Conference referred re severance payments - Applicant Union claimed Respondent acted unfairly in calculating severance
payments on the basis that one day of industrial action constituted a break in continuity of higher duties payments -
Respondent argued it held no responsibility for the strike and was merely acting in accordance with mandatory
Regulations - Commission found on evidence that as Respondent was unfairly applying Regulations to suit own
convenience, it preferred Applicant Union’s case and ordered a recalculation - Granted - Australian Railways Union of
Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 187 & CR 200 of
1996 - SCOTT C. - 29/07/96 - Rail Transport ........................................................................................................................ 2880

Conference referred re long service leave entitlements - Applicant claimed employment was suspended, not terminated, and by
virtue of the Long Service Leave General Order service was continuous - Defendant argued that as Applicant’s
employment was terminated and then reinstated, the service for long service leave purposes was broken and could not
count prior to reinstatement - Commission found on evidence that employment was suspended and although period of
suspension would not count as service, the service was continuous and long service leave would be granted - Granted -
Mr G Papa -v- Wormald Security - CR 9 of 1995 - BEECH C - 23/07/96 - Business Services ............................................. 2885
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CONFERENCE - continued
Conference referred re appropriate wage classification - Applicant union claimed an over award allowance, equivalent of

Leading Firefighter classification, should be paid to all Senior Firefighters in charge of new appliances as a matter of
equity - Respondent argued that no allowance was appropriate unless the allowance was treated as new and dealt with by
amendment to award or order to pay - Commission found on evidence that insufficient material existed to enable a
proper fixation of a rate, or to determine appropriate amount - Dismissed - Western Australian Fire Brigades Board -v-
United Firefighters Union of Western Australia - CR 14 of 1996 - SCOTT C. - 11/07/96 - Other Services.......................... 2887

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

Conference referred re lack of consultation in advertisement of positions - Applicant Union claimed Respondent did not
exercise procedural fairness in advertisement of 30 positions and interview selection, sought a Declaration that process
was null and void and that negotiations commence with union - Respondent argued that process was not unfair in
selection or outcome and that matter was resolved in the best interests of employees - Commission found that there was
either a lack of jurisdiction or insufficient evidence of an unfair process or outcome - Dismissed - Australian Railways
Union of Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 188 of 1996
- SCOTT C. - 23/08/96 - Rail Transport ................................................................................................................................. 3767

Conference referred re dispute whether Respondent was able to absorb $8.00 Safety Net Adjustment into overaward payments -
Applicant argued wage increase made by Respondent had been unilateral, not by agreement and sought no absorption -
Commission found previous wage increases were unregistered contractual arrangements at the enterprise level, that
Arbitrated Safety Net constituted part of the safety net and employees had not had to trade -off for those overaward
increases as others had - Dismissed - The Australian Workers’ Union, West Australian Branch, Industrial Union of
Workers -v- Dampier Salt Pty Ltd - CR 150 of 1996 - BEECH C - 23/09/96 - Other Mining .......................................... ..... 4356

Conference referred re claim for site allowance and special project payment - Applicant argued employees, inter alia, were
required to walk through sand and work under an arduous timetable - Respondent argued disability conditions were
exaggerated - Company Intervenor argued claim was in breach of Enterprise Agreement no claim provision -
Commission found conditions did not constitute a significant net addition to the value of the work as contemplated by
the award and Enterprise Agreement - Commission found special project payment should be dealt with as a special case
not in the current proceedings if at all - Dismissed - O’Donnell Griffin -v- COMM, ELECTRIC, ELECT, ENERGY - CR
260 of 1996 - FIELDING C - 06/09/96 - Construction Trade Services .................................................................................. 4359

Application for allegedly denied contractual entitlements re: wages based on a period of suspension, payment in lieu of notice,
and annual leave entitlement. Conference referred re claim for compensation on the grounds of unfair dismissal -
Commission found common factor in both matters in that the respondent did not consider payment in lieu of notice and
annual leave due to alleged misconduct - Commission found incidents did not constitute valid reasons for the applicants
dismissal and granted compensation and denied contractual benefits - Granted - Ms B J Radley -v- Anther Pty Ltd T/A
TSA and Relocatables WA - CR 340 of 1995;APPL 295 of 1996 - GIFFORD C. - 25/10/96 - Other Manufacturing .......... 4727

Conference Referred re dispute over compulsory wearing of safety helmets - Applicant Union claimed that the compulsory
wearing of safety helmets at all times was not fair - Respondent argued policy was reasonable, lawful and in the interests
of an incident free site - Commission directed an investigation be held into the necessity of wearing helmets at all times
with a view to wearing helmets at crucial times and further directed respondent to consult with the applicant and
workforce on the ’Head and Eye Injury Policy and gave reasons therefore - Directed Accordingly - COMM, ELECTRIC,
ELECT, ENERGY -v- BHP Sheet & Coil Products Division - CR 86 of 1996 - GIFFORD C. - Metal Product
Manufacturing......................................................................................................................................................................... 4768

2Application for enforcement of order re cessation of industrial action and return to work - Applicant argued officials of
respondent unions incited employees to remain absent from work in breach of the orders and sought to adduce evidence -
Respondents argued allegation was not subject to any particulars provided in the application applicant had ample
opportunity to particularise the complaint and that such evidence should not be adduced - Full Bench found that even
though the evidence sought to be adduced was significant, altering the course of the proceedings at such a late stage was
akin to proceedings affecting the liberty of the subject - Full Bench found it had no evidence before it to prove the
complaints - Dismissed - REGISTRAR -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 1312,1313,1314 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/GEORGE C - 14/11/96 - General Construction................................................ 4875

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

CONFINED SPACE
Conference referred re claim for site allowance and special project payment - Applicant argued employees, inter alia, were

required to walk through sand and work under an arduous timetable - Respondent argued disability conditions were
exaggerated - Company Intervenor argued claim was in breach of Enterprise Agreement no claim provision -
Commission found conditions did not constitute a significant net addition to the value of the work as contemplated by
the award and Enterprise Agreement - Commission found special project payment should be dealt with as a special case
not in the current proceedings if at all - Dismissed - O’Donnell Griffin -v- COMM, ELECTRIC, ELECT, ENERGY - CR
260 of 1996 - FIELDING C - 06/09/96 - Construction Trade Services .................................................................................. 4359

CONSUMER PRICE INDEX
3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS

found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473
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CONTRACT OF SERVICE
Application re denied contractual entitlements - Applicant claimed that insufficient termination notice was given and

commission payments were owed - Respondent argued the commission on selling of the farm was to be forfeited by the
applicant to offset a higher salary - Commission found on evidence the applicant was owed the commission and was to
be paid one months salary in lieu of notice - Granted - Mr JWC Chambers -v- Lawrence Peter Ferris T/A Carroll Realty -
APPL 111 of 1995 - HALLIWELL SC - 11/03/96 - Property Services .................................................................................. 2447

Application for compensation on the grounds of unfair dismissal - Applicant claimed contractual entitlements and payment of
earnings for the uncompleted portion of a fixed term contract were owed - Respondent argued that as contract of
employment did not exist the Commission lacked jurisdiction to deal with the matter - Commission on evidence found
that as the applicant was an employee jurisdiction existed, but as no contractual term was entered the claim of unfair
dismissal be dismissed - Commission further found that to determine payment of remainder of contract and to answer
question of contractual entitlement, further submissions were invited from the parties - Dismissed in Part/ Adjourned -
Mr SW Cooke -v- Omex Petroleum Pty Ltd - APPL 494 & 495 of 1996 - GIFFORD C. - 14/06/96 - Motor Vehicle Rtlg
& Services ............................................................................................................................................................................... 2449

Application re denied contractual entitlements - Applicant claimed "cost of living adjustments" were not paid and were contrary
to the employment contract - Respondent argued that no contractual benefit existed and "cost of living" in the
employment contract was a guide to the extent of salary adjustments - Commission found the inclusion of the implied
term of "cost of living" did not provide for automatic cost of living adjustments to salaries - Dismissed - Mr RE Hinchey
-v- Japan Drilling Company (Australia) Pty Ltd - APPL 56 of 1996 - GIFFORD C. - 28/06/96 - Oil and Gas Extraction ... 2455

Application for denied contractual entitlements - Applicant claimed unpaid wages, outstanding holiday pay and annual leave
loading - Respondent failed to appear - Commission found on evidence the applicant was owed holiday pay and annual
leave loading but dismissed claim of outstanding wages - Granted in part - Mr MR Buckley -v- Grovenor Pty Ltd T/A
Harvey World Travel Sorrento Quay - APPL 164 of 1996 - BEECH C - 26/07/96 - Services to Transport .......................... 2850

Application for compensation on the grounds of unfair dismissal - Applicant claimed termination was unfair and without reason
and sought compensation for loss and injury - Respondent argued that termination was in accordance with rights under
Applicant’s condition of service - Commission found on evidence that although dismissal was not unlawful, it was harsh,
without justification and had caused loss and injury - Granted - Ms N Durer -v- C & C Photo’s - APPL 873 of 1995 -
GEORGE C - 22/01/96 - Personal Services ............................................................................................................................ 2852

Application re denied contractual entitlements - Applicant claimed bonus payments under advertising expenditure arrangement
were not sufficiently reimbursed upon termination - Respondent argued that payments were based on applicant’s gross,
not net, income and that employee terminated services during a budget period - Commission found on evidence that as
no written or oral evidence existed to suggest a budget reconciliation period applied to Applicant retrospectively from
termination, pro rata expenditure could not be applied - Granted - Ms S Muir -v- Kelmscott Real Estate - APPL 1380 of
1995 - PARKS C - 15/07/96 - Property Services .................................................................................................................... 2858

Application re unfair dismissal - Applicant claimed termination was unfair as inadequate training was received - Respondent
argued that Applicant was employed under standard three month probationary and training period, during which the
required level of performance failed to be met - Commission found on evidence that it favoured Respondent’s reasons for
dismissal - Dismissed - Mr PN Stokes -v- Gelflex Laboratories - APPL 543 of 1995 - PARKS C - 23/07/96 - Other
Manufacturing......................................................................................................................................................................... 2862

Application for denied contractual entitlements - Applicant claimed unpaid wages and holiday pay under contract of
employment - Respondent failed to appear - Commission found on evidence that as a contract of service existed,
outstanding wages and annual leave to be paid - Granted - Mr RC Zhang -v- Besta Interlocking Modular Building
System - APPL 416 of 1996 - GEORGE C - 19/06/96 - Construction Trade Services........................................................... 2863

Application for alleged denied contractual entitlements or compensation on the grounds of unfair dismissal - Applicant claimed
he was denied procedural fairness in the termination of his services, and some outstanding commission payments and
one weeks wages, including interest on the entitlement being sought under Section 32 of the Supreme Court Act -
Respondent argued the written employment agreement gave "absolute discretion" to terminate the applicant’s
employment during an alleged probationary period - Commission found on evidence outstanding commission was owed
under verbal agreement - Commission found insufficient evidence to assess remainder of claim and rejected interest
claim - Granted in Part - Mr P Blurton -v- D.P.H. Nominees Pty Ltd - APPL 598 of 1996 - COLEMAN CC - 06/08/96 -
Property Services .................................................................................................................................................................... 3757

Application for alleged contractual entitlements re percentage of "Monthly Department Selling Gross" - Commission found on
evidence that Applicant had misunderstood the arrangement, made no endeavours to clarify it with management, and
Respondent correctly defined and calculated gross monthly figure - Dismissed - Mr PW Hansen -v- Lynford Motors Pty
Ltd - APPL 851 of 1996 - SCOTT C. - 02/09/96 - Motor Vehicle Rtlg & Services ............................................................... 3759

Application for allegedly denied contractual benefits - Applicant claimed payment of half of bonus due under verbal contract
upon end of season service was unfairly denied - Commission found on evidence that due to Applicant’s
misunderstanding, he failed to attend boat service and did not fulfil his part of the verbal contract which entitled him to
half the bonus - Dismissed - Mr P Kriwopischin -v- Gomes Fishing Co Pty Ltd - APPL 719 of 1996 - HALLIWELL SC -
08/08/96 - Commercial Fishing .............................................................................................................................................. 3760

Application for extension of time re filing of application for remedy on grounds of unfair dismissal - Applicant claimed that as
alleged unfair dismissal was also subject of application under Commonwealth Act, recent amendment to I.R. Act,
s.29(3), allowed Commission to grant extension of time for filing application - Respondent argued Federal application
was also out of time and, therefore not a valid application - Attorney General (amicus curae) argued 28 day limit would
be useless if it could be overcome merely by lodging an application in the Australian Commission - Commission
reviewed authorities and found it was unable to conclude that the Federal application was out of time, and that it was for
the Commission to determine if an extension was necessary to ensure access to a remedy in all circumstances - Granted -
Ms JE Graham -v- Comlec W.A. Pty Ltd - APPL 1020 of 1996 - BEECH C - 28/08/96 - Construction Trade Services ...... 3775

Application for compensation and contractual entitlements on the grounds of unfair dismissal - Applicant claimed that
contractual benefit, in the form of a bonus in consideration of overtime worked, was denied upon termination and that
dismissal was unfair - Respondent denied making reference to bonus payment and argued that dismissal was based upon
Applicant’s abusive manner, mishandling of stock and failure to follow instructions - Commission reviewed authorities
and found on evidence that promise of bonus did not constitute a contractual benefit - Commission further found that
due to lack of validity of Respondent’s reasons, dismissal was unfair - Granted in Part - Mr M Axell -v- West State
Seafoods - APPL 493 of 1996 - GIFFORD C. - 06/08/96 - Food, Beverage and Tobacco Mfg............................................. 4335
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CONTRACT OF SERVICE - continued
Application for unpaid entitlements - Applicant claimed that as the Job Start Umbrella Agreement portrayed the relationship as

one of an employer/employee unpaid benefits under employment contract were due - Respondent did not appear but
argued that it had terminated employee due to lack of money - Commission found that Applicant’s calculation of salary
entitlements was a correct reflection of the employment contract but that provisions from September agreement were to
be used to calculate termination and holiday pay - Ordered Accordingly - Mr EJ Calder -v- The Australian Commercial
Centre Pty Ltd - APPL 1185 of 1995 - GEORGE C - 27/08/96 - Insurance........................................................................... 4338

Application for allegedly denied contractual entitlements re pay in lieu of notice - Applicant claimed that he was not given
notice of termination, was retrenched and was entitled to 3 months pay in lieu of notice - Respondent argued that no
basis in evidence nor in law existed for the payment of the 3 months pay in lieu of notice and the one months notice
given was an equal term of the contract - Commission found notice was provided in accordance with Termination clause
in contract - Dismissed - Mr SW Cooke -v - Omex Petroleum Pty Ltd - APPL 494 of 1996 - GIFFORD C. - Motor
Vehicle Rtlg & Services.......................................................................................................................................................... 4340

Application for compensation on the grounds of unfair dismissal - Applicant claimed that dismissal was unfair as Respondent’s
complaints were based upon personal matters rather than her standard of work - Respondent argued dismissal was due to
Applicant’s unsatisfactory attitude to work and training and threats of resignation - Respondent further argued that
Commission lacked jurisdiction as parties had previously reached agreement on the matter - Commission reviewed
authorities and found on evidence that it would not be just and equitable to allow Applicant to proceed with application
as agreement was already reached by compromise and furthermore Applicant failed to prove that dismissal was unfair -
Dismissed - Ms LM Foley -v- G & J Reely School of Dancing T/A Arthur Murray School of Dancing - APPL 233 of
1996 - FIELDING C - 13/08/96 - Sport and Recreation ......................................................................................................... 4342

Application for allegedly denied contractual entitlements - Applicant claimed outstanding commission and reimbursement of
expenses relating to photocopying, postage and stationery and business telephone calls - Respondent failed to appear,
but argued (in a letter to the Commission) that Applicant failed to reach minimum sales levels, was lazy and failed to
complete tasks in the Avon Valey - Commission reviewed s.23 of the I.R. Act and authorities to determine the true
relationship between the parties and found on evidence that as employer/employee relationship existed, Applicant’s
claims were legitimately incurred and substantiated, and ordered compensation be paid - Granted - Mr GA Furey -v-
MTE Publications - APPL 36 of 1996 - GIFFORD C. - 29/08/96 - Business Services .......................................................... 4343

Application for allegedly denied contractual entitlements - Applicant claimed that effective date of termination was at the
expiry of the one week’s notice and unpaid commission was due - Respondent argued that termination was on the same
day as the resignation letter and when informed of this fact, Applicant agreed and left - Commission found that even if
termination had occurred at later date Applicant would not have been due commission at higher rate - Dismissed - Ms T
Gibson -v- David Evans Real Estate - APPL 722 of 1996 - BEECH C - 09/09/96 - Property Services ................................. 4346

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

2Appeal against decision of Industrial Magistrate (unreported) re costs - Appellant argued IM erred in fact and in law in finding
that the appellant was able to travel to court and home in one day; thereby not allowing the full amounts claimed and
sought order that the decision be set aside and all costs claimed be paid - There was no appearance for the Respondent -
Full Bench found IM purported to exercise his discretion to refuse to order payment of some items without sufficient
evidence - Upheld and Remitted - Mr AN Ross -v- Irene Egerton T/A Burravilla Contractors - APPL 883 of 1996 - Full
Bench - SHARKEY P/CAWLEY C./BEECH C - Agriculture................................................................................................ 4468

Application for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including
payment for overtime worked - Respondent argued Applicant was "incapable of performing work for which she was
hired" - Commission found on evidence that dismissal was not unfair, that no contractual entitlements relating to
overtime payment existed and ordered that unpaid wages be paid - Granted in Part - Ms KY Deng -v- Sin-Aus-Bel Pty
Ltd T/A Ascot Inn - APPL 991 of 1995 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants ............................ 4712

Application for allegedly denied contractual entitlements re: wages based on a period of suspension, payment in lieu of notice,
and annual leave entitlement. Conference referred re claim for compensation on the grounds of unfair dismissal -
Commission found common factor in both matters in that the respondent did not consider payment in lieu of notice and
annual leave due to alleged misconduct - Commission found incidents did not constitute valid reasons for the applicants
dismissal and granted compensation and denied contractual benefits - Granted - Ms B J Radley -v- Anther Pty Ltd T/A
TSA and Relocatables WA - CR 340 of 1995;APPL 295 of 1996 - GIFFORD C. - 25/10/96 - Other Manufacturing .......... 4727

Applications for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including petrol
and telephone expenses, annual leave entitlements and bonus payment - Applicant argued, inter alia, that contract was
for a 5 year fixed term - Respondent argued that dismissal occurred as Applicant’s contract was for 12 months and it
expired - Commission found on evidence that outstanding bonus, annual leave entitlements, petrol and telephone
expenses should be reimbursed and that the claim for contractual entitlements payments based on 5 year term
engagement should fail - Commission further found that as dismissal had been effected due to expiration of contract, it
had no authority to hear and determine matter regarding harshness or unfairness - Granted in Part - Ms B Yahiya -v-
Graphic Holdings Pty Ltd - APPL 187,189 of 1996 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants.......... 4743



5124 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.

CUMULATIVE DIGEST—continued

Page

CONTRACT OF SERVICE - continued
2Appeal against decision of Commission (76 WAIG 466) re conference referred over a dispute based upon the dismissal of

several employees - The Appellant claimed that the Commission had erred in finding that the relevant employees were
not the employees of the Respondent and that this finding was against the clear and overwhelming weight of evidence to
the contrary - The Appellant sought that finding be revoked that the employee became subject to relevant redeployment,
retraining and redundancy - Full bench applied the principles of the control and organisation tests to determine who was
the employer - Full Bench further held that it could be rightly inferred from the course of conduct between the parties
that a contact of employment existed between the employee and the Respondent - Appeal Upheld and Decision Varied -
LIQUOR, HOSPITALITY & MISC -v- Commissioner for Main Roads - APPL 194 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 22/11/96 - Road Transport.................................................................................................... 4859

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

Application re denied contractual entitlements claim and transfer of employee - Applicant argued inter alia, transfer was a
reality and sought orders, to invalidate transfer of employee, a declaration that the registration of the the emloyee, a
redeployee as invalid, as an alternative to appoint the employee to another suitable position - Respondent argued that
those were orders sought by the applications which are beyond the jurisdiction of the Commission and that of the
Arbitrator and the principle of estopel should apply to one application. - Commission found that the employee could not
seek to establish past rights or alter past acts or things done by the respondent - Commission further found that more
argument was required on contractual entitlements and dismissed application to rectify transfer - Dismissed in Part - NM
Bourne -v- Perth Theatre Trust - APPL 1058 of 1994 ;PSAC 29 of 1995 - PARKS C - 29/11/96 - Libraries Museums and
the Arts.................................................................................................................................................................................... 5012

Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months
fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023

CONTRACT OUT OF AWARD
3Application to vary award re long service leave - Applicant Employer argued on the basis of the industrial implications of the

availability of flexible LSL arrangements for one sector of the workforce and not another and changing work practices
which resulted in extended breaks under revised rosters - Respondent Union argued "trade off leave for cash"
undermined the principle upon which L.S.L. was based and AWU submitted an alternative claim - CICS found that the
fact that Parliament had seen fit to amend LSL Act inferred the Public Interest was served in extending the option to the
community and Applicant was not outside Principles, in particular the Special Case Principle - CICS found provision
was consistent with structural efficiency and establishment of a facilitative clause and did not prejudice the standard
award entitlement - Granted - Worsley Alumina Pty Ltd -v- The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others - APPL 151 of 1996 - Commission in Court Session - COLEMAN CC/PARKS
C/GIFFORD C. - 06/08/96 - Metal Ore Mining...................................................................................................................... 4150

Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was
no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

CUSTOM AND PRACTICE
Application for Order reinstituting a custom and practice - Applicant union claimed that the practice of paying a leading hand

should be reinstituted - Respondent denied the custom and practice of a leading hand payment existed - Commission
found on evidence due to changed circumstances a leading hand rate had not been paid since 1991 and to issue an order
would create a practice rather than re-institute a current practice - Dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- Newcrest Mining Ltd (Telfer) - CR 11 of 1996 - BEECH C - 02/08/96 - Other Mining .................................................. 2882

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877
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DATE OF OPERATION
Application to vary award re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed "special circumstances"

referred to in S39(3) of the IR Act warranted retrospective adjustment of operative date for third Safety Net Adjustment -
Respondent argued that special circumstances did not exist as application was dealt with expeditiously and in the usual
manner - Commission reviewed authorities and found on evidence that "special circumstances" under S39(3) did not
apply and, for reasons of consistency with other industry awards, the previously sought date would apply - Ordered
Accordingly - LIQUOR, HOSPITALITY & MISC -v- Hon Minister for Education - APPL 322,324,385,387 of 1996 -
GIFFORD C. - 02/07/96 - Education ...................................................................................................................................... 2753

Application to vary awards re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed that in accordance with State
Wage Case Principles operative date of third $8.00 adjustment should be 12 months after the second Arbitrated Safety
Net Adjustment - Respondents argued that as Commission was bound by IR Act to consider employers’ capacity to meet
increased labour cost arising from $8.00 adjustment, date should be later - Commission reviewed authorities and found
on evidence that as the operative date sought by the respondents needed to be dealt with by a Special Case, the
applications be reallocated - Decision Issued - LIQUOR, HOSPITALITY & MISC -v- St John of God Hospital & Others
- APPL 338 of 1996 - COLEMAN CC/HALLIWELL SC/CAWLEY C. - 02/07/96 - Health Services.................................. 2846

3State Wage Case - Question re whether to extend operation of March 96 Wage Fixing Principles beyond 1/7/96 - CICS found
statement of Full Bench of Australian Industrial Relations Commission was a National Wage Case within s.51 of the I.R.
Act and absence of any good reason not to give effect to it - Statement of Principles Issued - (Commission’s own motion)
-v- Trades & Labor Council of WA & Others - APPL 915 of 1996 - Commission in Court Session - COLEMAN
CC/GEORGE C/BEECH C - 07/08/96 - Various.................................................................................................................... 3368

2Appeals against decision of Commission (76 WAIG 399) re variation of Award - Appellant argued Commission erred in
determining the operative date and inserted an Enterprise Flexibility Provision contrary to the State Wage Principles -
Respondent argued Appellants clause may breach section 96(B) of I.R. Act - Full Bench found no error to void the
decision ab initio - Full Bench found Commission failed to properly exercise discretion re retrospectivity and apply the
Principles - Upheld and Varied - LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL
145,146 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 17/10/96 - Health Services.............................. 4450

Application to vary award re increased rates of pay and allowances in respect of third arbitrated safety net adjustment -
Applicant argued that calculation in award should include key classification rate plus first safety net adjustment of $8.00,
giving 6.2% increase not including special payment - Respondent argued special payment should be included as was part
of total rate - Commission found if Full Bench formula was to be applied special payment ought not be included and
determined date of operation - Granted - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers & Others -v- Coca-Cola Bottlers (Perth) Pty Ltd & Others - APPL 943 of 1996 - SCOTT C. - 14/10/96 -
General Construction .............................................................................................................................................................. 4662

Conference referred re site allowance - Applicant claimed disabilities warranted site allowance - Respondent relied on decisions
going back to the 1988 State Wage Case Decision - Commission, inter alia, assessed site in accordance with Sapri
decision - Granted in Part - The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers -v-
Termi Mesh Perth & Others - CR 145 of 1996 - SCOTT C. - 17/10/96 - General Construction............................................ 4766

Application to vary award re $8 Arbitrated Safety Net Adjustment - Applicant claimed that operative date should be at the 12
months expiry from operative date of the 2nd Safety Net and as employees were low income earners they should not be
prejudiced - Respondent argued that no special circumstances existed to warrant a date of operation other than the date of
the hearing - Commission reviewed Statement of Principles and found that it would be inequitable not to apply the third
Arbitrated Safety Net Adjustment from a date consistent with the 12 months expiry from the date of the previous
adjustment, that the special circumstances should be recognised and award varied accordingly - Ordered Accordingly -
LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL 389 of 1996 - COLEMAN CC -
22/11/96 - Libraries Museums and the Arts............................................................................................................................ 4993

DEMARCATION
Application for Order re EBA career structure - Applicant sought an order to allow EBA to be implemented in relation to

training mechanical tradespeople to obtain Restricted Electrical Licences - 2nd Respondent Union agreed to implement
its agreement with BHP but 1st Respondent Union argued that Restricted Electrical Licences were inappropriate and
unsafe - Commission found that it was appropriate to issue an order for training to occur, and the existence of the EBA
and the evidence that REL’s were "law of the land" was the answer to the objections held by the 1st Respondent -
Decision Issued - BHP Iron Ore Pty Ltd v- Australian Electrical, Electronics, Foundry and Engineering Union (Western
Australian Branch) & Other - CR 100 of 1995 - BEECH C - 24/06/96 - Metal Ore Mining.................................................. 2464

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

DISABILITIES
Application for site allowance at Santa College site - Applicant claimed that due to limited access and difficult conditions,

substantial manual handling existed which warranted site allowance - Respondent argued that the manual handling in
existence was not substantial to warrant site allowance - Commission found on evidence that the Applicant could not
demonstrate disability in manual handling, but as disabilities relating to limited areas existed, site allowance be paid -
Ordered Accordingly - The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers -v- MGR
Bricklaying & Others - CR 172 of 1996 - SCOTT C. - 20/08/96 - Construction Trade Services........................................... 4357
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DISABILITIES - continued
Conference referred re claim for site allowance and special project payment - Applicant argued employees, inter alia, were

required to walk through sand and work under an arduous timetable - Respondent argued disability conditions were
exaggerated - Company Intervenor argued claim was in breach of Enterprise Agreement no claim provision -
Commission found conditions did not constitute a significant net addition to the value of the work as contemplated by
the award and Enterprise Agreement - Commission found special project payment should be dealt with as a special case
not in the current proceedings if at all - Dismissed - O’Donnell Griffin -v- COMM, ELECTRIC, ELECT, ENERGY - CR
260 of 1996 - FIELDING C - 06/09/96 - Construction Trade Services .................................................................................. 4359

Conference referred re site allowance - Applicant claimed disabilities warranted site allowance - Respondent relied on decisions
going back to the 1988 State Wage Case Decision - Commission, inter alia, assessed site in accordance with Sapri
decision - Granted in Part - The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers -v-
Termi Mesh Perth & Others - CR 145 of 1996 - SCOTT C. - 17/10/96 - General Construction............................................ 4766

Conference referred - re site allowance claim - Applicant alleged that the weather and physical disabilities on the site warranted
the payment of the allowance. Respondent argued that the disabilities claimed were already provided for within the
industry allowance in the award. Commission found that a portion of the amount sought ought to be paid and gave
reason therefore - Order Accordingly. - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers -v- Tony Villimagna - CR 237 of 1996 - SCOTT C. - 25/10/96 - General Construction......................................... 5032

EMPLOYEE
Application for allegedly denied contractual entitlements - Applicant claimed outstanding commission and reimbursement of

expenses relating to photocopying, postage and stationery and business telephone calls - Respondent failed to appear,
but argued (in a letter to the Commission) that Applicant failed to reach minimum sales levels, was lazy and failed to
complete tasks in the Avon Valey - Commission reviewed s.23 of the I.R. Act and authorities to determine the true
relationship between the parties and found on evidence that as employer/employee relationship existed, Applicant’s
claims were legitimately incurred and substantiated, and ordered compensation be paid - Granted - Mr GA Furey -v-
MTE Publications - APPL 36 of 1996 - GIFFORD C. - 29/08/96 - Business Services .......................................................... 4343

ENFORCEMENT OF AWARDS/ORDERS
Application for higher classification pursuant to the award - Applicant claimed that qualifications warranted employment as a

"five-year-trained teacher" - Respondent argued the tribunal lacked jurisdiction to deal with the matter under s83 of
Industrial Relations Act - Tribunal reviewed authority and found the matter was an award enforcement claim and it
should be before an Industrial Magistrate not the tribunal - Dismissed - The State School Teachers Union of W.A.
(Incorporated) -v- Hon Min for Education - TCR 35 of 1994 - Government School Teachers Tribunal - BEECH
C/Pollard R./Reeves N.F. - 05/07/96 - Education ................................................................................................................... 2899

Complaint re breaches of award - Complainant claimed that in Defendant’s failure to keep time and salaries records, to allocate
salary range, pay overtime, annual leave and accumulated long service leave, (as she was a salaried officer) award had
been breached and she was entitled to the payments - Defendant argued that it had no case to answer to - Industrial
Magistrate determined that the question of law to be decided upon was whether the Defendant could lawfully be
convicted and found that no conclusion could be drawn that the Complainant was on the "salaried staff" of a public
authority - Dismissed - Ms E Fisher -v- Totalisator Agency Board - CP11, CP142, & CP143 of 1995 & CP37 & CP38 of
1996 - Industrial Magistrate - - 05/09/96 - Sport and Recreation ........................................................................................... 4325

2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union
argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

2Appeal against decision of Industrial Magistrate (unreported) re costs - Appellant argued IM erred in fact and in law in finding
that the appellant was able to travel to court and home in one day; thereby not allowing the full amounts claimed and
sought order that the decision be set aside and all costs claimed be paid - There was no appearance for the Respondent -
Full Bench found IM purported to exercise his discretion to refuse to order payment of some items without sufficient
evidence - Upheld and Remitted - Mr AN Ross -v- Irene Egerton T/A Burravilla Contractors - APPL 883 of 1996 - Full
Bench - SHARKEY P/CAWLEY C./BEECH C - Agriculture................................................................................................ 4468

2Application for enforcement of order re cessation of industrial action and return to work - Applicant argued officials of
respondent unions incited employees to remain absent from work in breach of the orders and sought to adduce evidence -
Respondents argued allegation was not subject to any particulars provided in the application applicant had ample
opportunity to particularise the complaint and that such evidence should not be adduced - Full Bench found that even
though the evidence sought to be adduced was significant, altering the course of the proceedings at such a late stage was
akin to proceedings affecting the liberty of the subject - Full Bench found it had no evidence before it to prove the
complaints - Dismissed - REGISTRAR -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 1312,1313,1314 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/GEORGE C - 14/11/96 - General Construction................................................ 4875

Complaint re Application to enforce award - Preliminary finding re Application to strike out on the grounds of incorrectly
naming the defendant. Complainant argued that the Magistrate should use discretion to amend the details of the
defendant if the defendant was incorrctly named - Defendant argued name of defendant was not a legal entity and not a
respondent to the award - Magistrate found in favour of complainant - Order accordingly - The Civil Service Association
of Western Australia Incorporated -v- Health Department of Western Australia - CP 173 of 1996 - Industrial Magistrate -
- 29/11/96 - Health Services.................................................................................................................................................... 5018

HOURS OF WORK
Application for compensation on the grounds of unfair dismissal arising out of reduction in hours of work - Applicant claimed

that she had her hours of work reduced - Respondent claimed that the applicant had walked out on her own volition -
Commission found that the respondent had reduced the applicant’s hours contravening the terms of the letter of
appointment and found in favour of the applicant - Granted - Mrs FY Liu -v- Victory Garden International Food Arcade -
APPL 908 of 1996 - FIELDING C - Accommodatn, Cafes&Restaurants .............................................................................. 4750

Conference referred re dispute over interpretation of an order and agreement concerning shift provisions and the calculation of
wages - Applicants argued that the percentage rate applied to the ordinary rate and should be paid for the whole shift -
The Respondent company argued that the agreement provided for employees to work thirty -eight hours however these
penalties were not cumulative - Commission found that generally Part A of the Order operated to apply the Terms of
Agreement for the duration of the maintenance contract and that in terms of any inconsistencies between the Order and
the Agreement the former prevailed - Further interpretation re shift worker and payment of allowance given by
Commission - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Fluor Daniel Power Services Pty Ltd
- CR 167 of 1996 - COLEMAN CC - 15/07/96 - Electricity and Gas Supply ........................................................................ 4763
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INDUSTRIAL ACTION
Conference referred re severance payments - Applicant Union claimed Respondent acted unfairly in calculating severance

payments on the basis that one day of industrial action constituted a break in continuity of higher duties payments -
Respondent argued it held no responsibility for the strike and was merely acting in accordance with mandatory
Regulations - Commission found on evidence that as Respondent was unfairly applying Regulations to suit own
convenience, it preferred Applicant Union’s case and ordered a recalculation - Granted - Australian Railways Union of
Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 187 & CR 200 of
1996 - SCOTT C. - 29/07/96 - Rail Transport ........................................................................................................................ 2880

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing
Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

2Application for enforcement of order re cessation of industrial action and return to work - Applicant argued officials of
respondent unions incited employees to remain absent from work in breach of the orders and sought to adduce evidence -
Respondents argued allegation was not subject to any particulars provided in the application applicant had ample
opportunity to particularise the complaint and that such evidence should not be adduced - Full Bench found that even
though the evidence sought to be adduced was significant, altering the course of the proceedings at such a late stage was
akin to proceedings affecting the liberty of the subject - Full Bench found it had no evidence before it to prove the
complaints - Dismissed - REGISTRAR -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 1312,1313,1314 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/GEORGE C - 14/11/96 - General Construction................................................ 4875

INDUSTRIAL MATTER
Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further

argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

Application for dismissal of unfair dismissal claim - Applicant claimed 22 unfair dismissal applications filed by employees
were not an industrial matter, lacked standing as they were filed out of 28 day limit, or should be dismissed due to the
time lapse between dismissals and referral of applications to Commission - Respondents argued dismissals constituted a
common industrial matter and that temporal connection was not an issue in this determination - Commission reviewed
authorities and found that unfair dismissals had character of an industrial matter and jurisdiction to deal with the 22
applications existed - Declared Accordingly - Swan Brewery Company Limited -v- Mr J Baradziej & Others - APPL 928
of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ..................................................................................... 3762

Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was
no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing
Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667
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INDUSTRIAL MATTER - continued
2Appeal against the decision of the Commissioner (73 WAIG 1336) re an order for denied contractual benefits - Appellant

argued, based on the then current authority, as the contract of service had expired before the matter was heard and there
was no claim for reinstatement, there was no jurisdiction to make the order as the key element of an industrial matter was
missing - Respondent did not make any contrary submissions - Full Bench held that the amendments to s.7 of I.R. Act
1979 were not retrospective and thus the Commission had no jurisdiction to hear the matter or make the orders sought -
Appeal Upheld - Pampus T/A Lancet Scien & Surg -v- DN Weir - APPL 770 of 1993 - Full Bench - SHARKEY
P/GEORGE C/SCOTT C. - 20/11/96 - Health Services.......................................................................................................... 4866

Application for dismissal of unfair dismissal claim - Corrected Decision issued - Applicant claimed 22 unfair dismissal
applications filed by employees were not an industrial matter, lacked standing as they were filed out of 28 day limit, or
should be dismissed due to the time lapse between dismissal and referral of applications to Commission - Respondents
argued dismissals constituted a common industrial matter and that temporal connection was not an issue in this
determination - Commission reviewed authorities and found that unfair dismissal had character of an industrial matter
and jurisdiction to deal with the 22 applications existed - Declared Accordingly - Mr J Baradziej -v- Swan Brewery
Company Limited - APPL 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441,442,
443, 444, 445, 928 of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ...................................................... 5036

INDUSTRY
Application to vary award re new classification structure and $8.00 Arbitrated Safety Net Adjustment - Parties agreed on

implementation of new classification structure with greater relevance to industry needs and insertion of second arbitrated
safety net adjustment - Commission found that award should be varied in accordance with the agreed amendments as it
was consistent with Structural Efficiency Principles - Granted - The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers -v- Allpike’s Honda and Peugeot & Others - APPL 770 of 1995; APPL 149 of 1996 -
BEECH C - 31/07/96 - Motor Vehicle Rtlg & Services.......................................................................................................... 2826

2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union
argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

INDUSTRY ALLOWANCE
Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing

Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

Conference referred - re site allowance claim - Applicant alleged that the weather and physical disabilities on the site warranted
the payment of the allowance. Respondent argued that the disabilities claimed were already provided for within the
industry allowance in the award. Commission found that a portion of the amount sought ought to be paid and gave
reason therefore - Order Accordingly. - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers -v- Tony Villimagna - CR 237 of 1996 - SCOTT C. - 25/10/96 - General Construction......................................... 5032

INTERPRETATION-WORDS & PHRASES
Conference referred re terms and conditions of employment of two industrial agreements - Applicant Unions claimed that

information provided, incorrectly represented the nature of the project and that a fundamental change in the complexity
of project warranted reconsideration of the terms - Respondent argued that all relevant information regarding agreements
was given to the Unions, that the project was a "normal construction job" and nothing had happened subsequent to
negotiation to alter project status - Commission found on evidence that sufficient information was available for proper
assessment of nature of project and there was no significant change to the project - Commission further noted concerns
regarding safety of high voltage cables and requirements for mechanical covers and determined they should be addressed
within the parties established mechanism - Decision Issued - Clough WA - A Division of Clough Engineering Ltd -v-
COMM, ELECTRIC, ELECT, ENERGY & Others - CR 157 of 1996 - COLEMAN CC - 14/06/96 - General Construction 2465

Application seeking a Speaking to the Minutes - 1st Respondent Union sought to add words to the Minutes of Proposed Order
so that it would operate "subject to the provisions of the Enterprise Bargaining Agreement" between the parties as well
as to the Electricity Act, the Electricity Licensing Regulations 1991 and the requirements of the Electrical Licensing
Board - Commission found that it is not appropriate for the CEPU’s suggested wording to be included in the order as one
of the most fundamental issues requiring determination is the parties differing interpretations of the wording used in
their Enterprise Bargaining Agreement - Minutes of Proposed Order Issued - BHP Iron Ore Pty Ltd -v- Australian
Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch) & Other - CR 100 of 1995 -
BEECH C - Metal Ore Mining................................................................................................................................................ 2884
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INTERPRETATION-WORDS & PHRASES - continued
3Application for amendment of location allowances - Parties were in ad idem as to the form in which the new order contained

amended definition of "Dependant" and "Partial Dependant" and that where employees have a dependant or partial
dependant they would receive more than base allowance for location - CICS agreed with parties formula to overcome
anomaly problem - Granted - Chamber of Commerce & Industry of Western Australia -v- Hon Min for Labour Relations
& Others - APPL 911 of 1996 - Commission in Court Session - FIELDING C/CAWLEY C./GIFFORD C. - 09/08/96 -
Various .................................................................................................................................................................................... 3365

4Application for declaration that rules relating to membership and offices of the Applicant Union are deemed to be the same as
its Federal counterpart body - Applicant Union argued rules had been varied to mirror those of its Federal counterpart
body - Full Bench found no reason for the application not to proceed - Granted - PLUMBERS & GASFITTERS UNION
-v- (Not applicable) - APPL 1018 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 16/09/96 - Other
Services ................................................................................................................................................................................... 4147

Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was
no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

Complaint re breaches of award - Complainant claimed that in Defendant’s failure to keep time and salaries records, to allocate
salary range, pay overtime, annual leave and accumulated long service leave, (as she was a salaried officer) award had
been breached and she was entitled to the payments - Defendant argued that it had no case to answer to - Industrial
Magistrate determined that the question of law to be decided upon was whether the Defendant could lawfully be
convicted and found that no conclusion could be drawn that the Complainant was on the "salaried staff" of a public
authority - Dismissed - Ms E Fisher -v- Totalisator Agency Board - CP11, CP142, & CP143 of 1995 & CP37 & CP38 of
1996 - Industrial Magistrate - - 05/09/96 - Sport and Recreation ........................................................................................... 4325

2Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of Breach of Award - Appellant Union
argued Industrial Magistrate erred in law and in fact in finding the employee was not able to be covered under the
classification of "on site" painter - Full Bench found there was no evidence before the Industrial Magistrate that the work
being done was work in the Building Construction Industry - Dismissed - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers -v- Anglican Homes (Inc) - APPL 843 of 1996 - Full Bench - SHARKEY
P/BEECH C/GIFFORD C. - 17/09/96 - Health Services ........................................................................................................ 4456

Application for interpretation of award re Where an employee works overtime before a rostered shift and does not have a break
of at least eight hours between the overtime and the rostered shift, does the award entitle the employee to be paid at
double time for all time work on the rostered shift until the employee has had a break of at least eight hours -
Commission found clause in award was capable of being interpreted by giving the words there plain meaning, that no
ambiguity arose and the question was to be answered in the negative - Declaration to issue - Australian Electrical,
Electronics, Foundry and Engineering Union (Western Australian Branch) -v- West Australian Newspapers Ltd - APPL
1073 of 1994 - GEORGE C - Printg, Publishg & Rcdd Media............................................................................................... 4706

Conference referred re dispute over interpretation of an order and agreement concerning shift provisions and the calculation of
wages - Applicants argued that the percentage rate applied to the ordinary rate and should be paid for the whole shift -
The Respondent company argued that the agreement provided for employees to work thirty -eight hours however these
penalties were not cumulative - Commission found that generally Part A of the Order operated to apply the Terms of
Agreement for the duration of the maintenance contract and that in terms of any inconsistencies between the Order and
the Agreement the former prevailed - Further interpretation re shift worker and payment of allowance given by
Commission - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Fluor Daniel Power Services Pty Ltd
- CR 167 of 1996 - COLEMAN CC - 15/07/96 - Electricity and Gas Supply ........................................................................ 4763

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027
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INTERVENTION
2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to

relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

JURISDICTION
Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further

argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

Application for compensation and declaration of unfair dismissal - Applicant claimed compensation on the grounds of unfair
dismissal - Respondent argued the Board lacked jurisdiction to award compensation - PSAB reviewed authorities and
found in preliminary matter, that compensation fell within the remedies referred to in S.80I of the Act and the matter be
relisted to hear merits of the claim - Decision Issued - TH Johnson -v- State Govt Insurance Commission - PSAB 16 of
1994 - Public Service Appeal Board - GEORGE C - 31/05/96 - Government Administration .............................................. 2896

Application for higher classification pursuant to the award - Applicant claimed that qualifications warranted employment as a
"five-year-trained teacher" - Respondent argued the tribunal lacked jurisdiction to deal with the matter under s83 of
Industrial Relations Act - Tribunal reviewed authority and found the matter was an award enforcement claim and it
should be before an Industrial Magistrate not the tribunal - Dismissed - The State School Teachers Union of W.A.
(Incorporated) -v- Hon Min for Education - TCR 35 of 1994 - Government School Teachers Tribunal - BEECH
C/Pollard R./Reeves N.F. - 05/07/96 - Education ................................................................................................................... 2899

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

1Appeal against decision of President (76 WAIG 641) re Declarations that General Committee had breached registered
organisation rules and that resolutions providing payment of solicitors’ account were null and void - Appellant argued,
inter alia, section 66(2) of I.R. Act did not allow declarations and President misinterpreted rules - IAC reviewed power of
President to make a declaration that the Appellant organisation and members of its general committee acted in breach of
a rule of the organisation and that accordingly certain resolution were void - IAC found discretion did not miscarry -
Dismissed - The West Australian Locomotive Engine Drivers’, Firemen’s and Cleaners’ Union of Workers -v- Mr E
Schmid - IAC 2 of 1996 - Industrial Appeal Court - - 22/07/96 - Unions .............................................................................. 3380

4Application for stay of operation of order - Applicant claimed that a serious issue existed as respondent was not an employee,
therefore Commission lacked jurisdiction to hear matter and that balance of convenience was in its favour - President
reviewed authorities and found that although the balance of convenience favoured the applicant, it was not convinced nor
persuaded that a serious issued nor any special circumstance existed to grant order - Dismissed - Douglas Bestall T/A
Besta Interlocking Modular Building System -v- Mr RC Zhang - APPL 1099 of 1996 - President - SHARKEY P -
23/08/96 - General Construction............................................................................................................................................. 3394

Application for dismissal of unfair dismissal claim - Applicant claimed 22 unfair dismissal applications filed by employees
were not an industrial matter, lacked standing as they were filed out of 28 day limit, or should be dismissed due to the
time lapse between dismissals and referral of applications to Commission - Respondents argued dismissals constituted a
common industrial matter and that temporal connection was not an issue in this determination - Commission reviewed
authorities and found that unfair dismissals had character of an industrial matter and jurisdiction to deal with the 22
applications existed - Declared Accordingly - Swan Brewery Company Limited -v- Mr J Baradziej & Others - APPL 928
of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ..................................................................................... 3762

Conference referred re lack of consultation in advertisement of positions - Applicant Union claimed Respondent did not
exercise procedural fairness in advertisement of 30 positions and interview selection, sought a Declaration that process
was null and void and that negotiations commence with union - Respondent argued that process was not unfair in
selection or outcome and that matter was resolved in the best interests of employees - Commission found that there was
either a lack of jurisdiction or insufficient evidence of an unfair process or outcome - Dismissed - Australian Railways
Union of Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 188 of 1996
- SCOTT C. - 23/08/96 - Rail Transport ................................................................................................................................. 3767

Application for extension of time re filing of application for remedy on grounds of unfair dismissal - Applicant claimed that as
alleged unfair dismissal was also subject of application under Commonwealth Act, recent amendment to I.R. Act,
s.29(3), allowed Commission to grant extension of time for filing application - Respondent argued Federal application
was also out of time and, therefore not a valid application - Attorney General (amicus curae) argued 28 day limit would
be useless if it could be overcome merely by lodging an application in the Australian Commission - Commission
reviewed authorities and found it was unable to conclude that the Federal application was out of time, and that it was for
the Commission to determine if an extension was necessary to ensure access to a remedy in all circumstances - Granted -
Ms JE Graham -v- Comlec W.A. Pty Ltd - APPL 1020 of 1996 - BEECH C - 28/08/96 - Construction Trade Services ...... 3775



76 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

CUMULATIVE DIGEST—continued

Page

5131

JURISDICTION - continued
2Appeal against decision of the Public Service Appeal Board (76 WAIG 2896) - Applicant claims that PSAB had no jurisdiction

to hear and determine the matter before it, and to make a declaration that the Respondent had been unfairly dismissed
and thus award compensation - Respondent argued that Full Bench lacked jurisdiction to hear and determine the appeal
on grounds that s.49(i) of I.R. Act 1975 enables appeals to be made to the Full Bench from the decision of the
Commission under the Act and for the purposes of s.49 the board was not the Commission because it was not constituted
by a Commissioner - Full Bench held after consideration of sections 49(2), 80ZE, 80Z(1) and 80X(1), that no appeal lies
to the Full Bench from the decision of the board appealed against and consequently had no jurisdiction in this matter -
Dismissed - State Government Insurance Commission -v- TH Johnson - APPL 890 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/FIELDING C - 01/10/96 - Insurance......................................................................................................... 4142

2Appeal against decision of Industrial Magistrate (76 WAIG 1421) re dismissed complaint of alleged breach of award -
Applicant argued Industrial Magistrate failed to find complaint proven after noting an admission, erred in not hearing
submissions as to costs and penalties and sought payment of interest - Respondent argued the matter was a test case,
therefore it was unfair to claim interest - Full Bench found regardless of whether civil or criminal proceedings the
Industrial Magistrate could have found any alleged breach proven on admission and erred in failing to so find - Upheld,
Varied and Remitted - Mr AA Dixon -v- Ministry of Justice - APPL 630 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/GEORGE C - 05/09/96 - Government Administration ............................................................................. 4144

Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was
no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

Application re unfair dismissal claim - Question re jurisdiction - Respondent argued there was a probationary period, no
dismissal and employment was covered by a Workplace Agreement - Commission found employment did not end with
effluxion of time, but Workplace Agreement ceased to have effect after the termination - Struck out for want of
jurisdiction - Mr P Bastow -v- Evenstorm Pty Ltd T/A Tensingh’s Restaurant - APPL 625 of 1996 - BEECH C - 07/08/96
- Accommodatn, Cafes&Restaurants ...................................................................................................................................... 4337

Application for compensation on the grounds of unfair dismissal - Applicant claimed that dismissal was unfair as Respondent’s
complaints were based upon personal matters rather than her standard of work - Respondent argued dismissal was due to
Applicant’s unsatisfactory attitude to work and training and threats of resignation - Respondent further argued that
Commission lacked jurisdiction as parties had previously reached agreement on the matter - Commission reviewed
authorities and found on evidence that it would not be just and equitable to allow Applicant to proceed with application
as agreement was already reached by compromise and furthermore Applicant failed to prove that dismissal was unfair -
Dismissed - Ms LM Foley -v- G & J Reely School of Dancing T/A Arthur Murray School of Dancing - APPL 233 of
1996 - FIELDING C - 13/08/96 - Sport and Recreation ......................................................................................................... 4342

Application for compensation on the grounds of unfair dismissal - Applicant claimed that as termination resulted in suffered
burden and stress, compensation of 6 months wages is sought rather than re-instatement - Respondent argued that
compensation was not due as the Applicant resigned from position and Commission lacked jurisdiction to hear matter -
Commission found on evidence that dismissal was harsh and unfair and as re-instatement would be impracticable,
compensation for loss or injury caused by the dismissal was the only option open - Granted - Mr P Willie -v- Oyster
Beds Restaurant - APPL 653 of 1996 - GIFFORD C. - 01/10/96 - Accommodatn, Cafes&Restaurants................................ 4349

1Appeal against a decision of the Bench (76 WAIG 1281) that the registration of an agreement made between the Appellant and
second Respondent be quashed - Appellant contended that the Full Bench ought not to have quashed the Commissions
decision and ought not to have made orders requiring the application for registration to be heard afresh because no useful
purpose would be served in so doing and failed to consider the issue of futility - Appellant further contended that the
Full Bench appeal was incompetent because the first Respondents officers had not been properly elected - 1st
Respondent argued if Agreement was not valid or was contrary to I.R. Act, s41(2) did not require it to be registered -
IAC stated, was whether Commission had a direction to refuse to register the Agreement and if so what was the nature
and extent of the direction and found Commission should not register an agreement that did not meet the threshold
requirements of s41 - IAC held that this was not a case where a fundamental jurisdictional fact was absent and as a result
the Bench was perfectly entitled to take the view that as jurisdiction was not affected these matters could have been
raised previously, it was too late to raise an issue about the authority of the officers of the union to bring the proceedings
- Appeal dismissed - Burswood Resort (Management) Ltd -v- LIQUOR, HOSPITALITY & MISC - IAC 4 of 1996 -
Industrial Appeal Court - Franklyn J./Rowland J./Anderson J. - 25/09/96 - Sport and Recreation........................................ 4417

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

Application for compensation on the grounds of unfair dismissal, alleged denied contractual entitlements and workers
compensation - Commission reviewed matter and found that as the Respondent did not terminate or dismiss Applicant
from employment it had no authority to deal with the matter and it was unable to enforce Workers Compensation Act -
Dismissed - Mr S Stanik -v- Wonwalls Pty Ltd T/A Wonder Walls - APPL 474 of 1996 - GIFFORD C. - 10/10/96 -
General Construction .............................................................................................................................................................. 4733

Application re alleged unfair dismissal - Applicant claimed that he withdrew his notice of resignation - Respondent argued that
Applicant was not terminated but he resigned - Commission reviewed authorities and found on evidence that any
withdrawal of resignation was not accepted - Dismissed for want of jurisdiction - Mr GC Williams -v- Cadnet (Perth) Pty
Ltd - APPL 812 of 1996 - BEECH C - 23/10/96 - Business Services..................................................................................... 4741



5132 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.

CUMULATIVE DIGEST—continued

Page

JURISDICTION - continued
Applications for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including petrol

and telephone expenses, annual leave entitlements and bonus payment - Applicant argued, inter alia, that contract was
for a 5 year fixed term - Respondent argued that dismissal occurred as Applicant’s contract was for 12 months and it
expired - Commission found on evidence that outstanding bonus, annual leave entitlements, petrol and telephone
expenses should be reimbursed and that the claim for contractual entitlements payments based on 5 year term
engagement should fail - Commission further found that as dismissal had been effected due to expiration of contract, it
had no authority to hear and determine matter regarding harshness or unfairness - Granted in Part - Ms B Yahiya -v-
Graphic Holdings Pty Ltd - APPL 187,189 of 1996 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants.......... 4743

2Appeal against the decision of the Commissioner (73 WAIG 1336) re an order for denied contractual benefits - Appellant
argued, based on the then current authority, as the contract of service had expired before the matter was heard and there
was no claim for reinstatement, there was no jurisdiction to make the order as the key element of an industrial matter was
missing - Respondent did not make any contrary submissions - Full Bench held that the amendments to s.7 of I.R. Act
1979 were not retrospective and thus the Commission had no jurisdiction to hear the matter or make the orders sought -
Appeal Upheld - Pampus T/A Lancet Scien & Surg -v- DN Weir - APPL 770 of 1993 - Full Bench - SHARKEY
P/GEORGE C/SCOTT C. - 20/11/96 - Health Services.......................................................................................................... 4866

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Application re denied contractual entitlements claim and transfer of employee - Applicant argued inter alia, transfer was a
reality and sought orders, to invalidate transfer of employee, a declaration that the registration of the the emloyee, a
redeployee as invalid, as an alternative to appoint the employee to another suitable position - Respondent argued that
those were orders sought by the applications which are beyond the jurisdiction of the Commission and that of the
Arbitrator and the principle of estopel should apply to one application. - Commission found that the employee could not
seek to establish past rights or alter past acts or things done by the respondent - Commission further found that more
argument was required on contractual entitlements and dismissed application to rectify transfer - Dismissed in Part - NM
Bourne -v- Perth Theatre Trust - APPL 1058 of 1994 ;PSAC 29 of 1995 - PARKS C - 29/11/96 - Libraries Museums and
the Arts.................................................................................................................................................................................... 5012

Application for orders to stay an inquiry or investigation under the Public Sector Management Act until outcome of criminal
charges had been determined - Applicant Union argued employee would be unable to adequately respond to questions
until criminal charges had been heard and determined and employee would be prejudiced in his employment -
Respondent argued PSA was without jurisdiction - PSA found mere existence of criminal charges did not turn the matter
into an industrial matter if it was not otherwise and S. 80I of the IR Act did not give jurisdiction to the PSA prior to
lodging an appeal to the PSAB - Dismissed - The Civil Service Association of Western Australia Incorporated -v-
Disability Services Commission - P 41 of 1996 - Public Service Arbitrator - BEECH C - 03/12/96 - Community Services 5017

Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months
fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

Application for dismissal of unfair dismissal claim - Corrected Decision issued - Applicant claimed 22 unfair dismissal
applications filed by employees were not an industrial matter, lacked standing as they were filed out of 28 day limit, or
should be dismissed due to the time lapse between dismissal and referral of applications to Commission - Respondents
argued dismissals constituted a common industrial matter and that temporal connection was not an issue in this
determination - Commission reviewed authorities and found that unfair dismissal had character of an industrial matter
and jurisdiction to deal with the 22 applications existed - Declared Accordingly - Mr J Baradziej -v- Swan Brewery
Company Limited - APPL 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441,442,
443, 444, 445, 928 of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ...................................................... 5036

LIVING AWAY FROM HOME ALLOWANCE
Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing

Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667
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LONG SERVICE LEAVE
Conference referred re long service leave entitlements - Applicant claimed employment was suspended, not terminated, and by

virtue of the Long Service Leave General Order service was continuous - Defendant argued that as Applicant’s
employment was terminated and then reinstated, the service for long service leave purposes was broken and could not
count prior to reinstatement - Commission found on evidence that employment was suspended and although period of
suspension would not count as service, the service was continuous and long service leave would be granted - Granted -
Mr G Papa -v- Wormald Security - CR 9 of 1995 - BEECH C - 23/07/96 - Business Services ............................................. 2885

3Application to vary award re Long Service Leave entitlements - Applicant claimed that award should include agreed provision
for employee to forgo all or part of long service leave entitlements and receives the amount before tax - Respondent
argued that proposal was a "trade off leave for cash" and undermined the principle upon which the long service leave
was based - CICS found that, under the Statement of Principles, the requirements of public interest and structural
efficiency were met with terms that provided flexibility in the application of the Long Service Leave entitlement - CICS
further found that the provision was consistent with the thrust of Structural Efficiency, establishing a "facilitative clause"
without causing prejudice to the operation of the standard Award entitlement - Granted - Worsley Alumina Pty Ltd -v-
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers & Others - APPL 151 of 1996 -
Commission in Court Session - COLEMAN CC/PARKS C/GIFFORD C. - 06/08/96 - Metal Ore Mining .......................... 3390

3Application to vary award re long service leave - Applicant Employer argued on the basis of the industrial implications of the
availability of flexible LSL arrangements for one sector of the workforce and not another and changing work practices
which resulted in extended breaks under revised rosters - Respondent Union argued "trade off leave for cash"
undermined the principle upon which L.S.L. was based and AWU submitted an alternative claim - CICS found that the
fact that Parliament had seen fit to amend LSL Act inferred the Public Interest was served in extending the option to the
community and Applicant was not outside Principles, in particular the Special Case Principle - CICS found provision
was consistent with structural efficiency and establishment of a facilitative clause and did not prejudice the standard
award entitlement - Granted - Worsley Alumina Pty Ltd -v- The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others - APPL 151 of 1996 - Commission in Court Session - COLEMAN CC/PARKS
C/GIFFORD C. - 06/08/96 - Metal Ore Mining...................................................................................................................... 4150

Application for Long Service Leave entitlements as per the Long Service Leave Standard Provisions - Board of Reference
found the two questions were the continuity of service of the Applicant and which employer, if any, was liable for any
entitlement - Board of Reference found that there had been a transmission of business on five occasions and that the
second last employer was liable for the entitlement at the date of accrual - Granted - Mrs M Wark -v- Jurien General
Store - BOR 12 of 1995 - Long Service Leave Board of Reference - CARRIGG R./Other/Other - 30/10/96 - Food
Retailing.................................................................................................................................................................................. 4711

Application for relief on grounds of unfair dismissal - Applicant argued she was forced to resign - Commission found on
evidence that there had been no constructive dismissal but an unfortunate misunderstanding between the parties
involving long service leave payments - Dismissed - Ms S Lee -v- Scalisi Fine Upholstery - APPL 952 of 1996 - SCOTT
C. - 28/10/96 - Personal & Household Good W/sg................................................................................................................. 4724

MEAL BREAKS
Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing

Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

MISCONDUCT
Conference referred re reinstatement on the grounds of unfair dismissal - Applicant union claimed dismissal was unfair and

sought reinstatement - Respondent argued that as Applicant assaulted a fellow employee, had not dressed accordingly to
the required standard, disrupted safety meeting, left work without proper notification, had not followed required safety
work standards and had substandard work performance, termination was not unfair - Commission found on evidence that
from all circumstances termination was justified and that reinstatement was not warranted - Dismissed - E.G. Green &
Sons Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - CR 183 of 1996 - HALLIWELL SC - 03/07/96 - Food,
Beverage and Tobacco Mfg .................................................................................................................................................... 2463

2Appeal against decision of Commission (75 WAIG 2854) re dismissed claim for denied contractual entitlements on the
grounds of unfair dismissal - Appellant claimed that Commission erred in law in failing to undertake adequate
assessment of evidence, in drawing unsupported conclusions, in using irrelevant material to draw conclusions and in
failing to apply principle of stare decisis - Respondent argued that relationship of trust had been destroyed and appellant
had continued to conduct business in a manner contrary to obligations, further eroding employment relationship - Full
Bench reviewed authorities and found that although the appellant failed to establish that the Commission erred in the
exercise of discretion, the notice period given was too short and that extra payment be given to the appellant - Upheld in
Part - Mr PR Courtland -v- Oaklea Pty Ltd C/o Wesfarmers - APPL 1049 of 1995 - Full Bench - SHARKEY
P/HALLIWELL SC/GIFFORD C. - 25/07/96 - Insurance ...................................................................................................... 2481

Application for compensation on the grounds of unfair dismissal - Applicant claimed that termination was unfair as opportunity
to provide explanation was denied and sought compensation for unexpired contract period - Respondent argued that
Applicant had been given ample opportunity but that explanation was not accepted and there was no reason for
employee’s action - Commission found that Applicant did not contest that reinstatement was impracticable and in
accordance with s.23A of the I.R. Act ordered compensation - Granted - Mr T Atkins -v- Vanguard Video Group Pty Ltd
T/A Videolink Mirrabooka - APPL 652 of 1996 - COLEMAN CC - 15/08/96 - Motion Picture Radio & TV Serv.............. 4333

Application for relief on grounds of unfair dismissal - Respondent argued that Applicant’s work performance was of poor
standard and that there were repeated occasions of poor time keeping - Commission found there were clear and justified
reasons connected with the Applicant’s conduct for his dismissal - Dismissed - Mr JC Hill -v- Quirk Corporate Cleaning
Australia Pty Ltd - APPL 953 of 1996 - SCOTT C. - 25/10/96 - Property Services............................................................... 4717

Application for allegedly denied contractual entitlements re: wages based on a period of suspension, payment in lieu of notice,
and annual leave entitlement. Conference referred re claim for compensation on the grounds of unfair dismissal -
Commission found common factor in both matters in that the respondent did not consider payment in lieu of notice and
annual leave due to alleged misconduct - Commission found incidents did not constitute valid reasons for the applicants
dismissal and granted compensation and denied contractual benefits - Granted - Ms B J Radley -v- Anther Pty Ltd T/A
TSA and Relocatables WA - CR 340 of 1995;APPL 295 of 1996 - GIFFORD C. - 25/10/96 - Other Manufacturing .......... 4727
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MISCONDUCT - continued
2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding

non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

Application for orders to stay an inquiry or investigation under the Public Sector Management Act until outcome of criminal
charges had been determined - Applicant Union argued employee would be unable to adequately respond to questions
until criminal charges had been heard and determined and employee would be prejudiced in his employment -
Respondent argued PSA was without jurisdiction - PSA found mere existence of criminal charges did not turn the matter
into an industrial matter if it was not otherwise and S. 80I of the IR Act did not give jurisdiction to the PSA prior to
lodging an appeal to the PSAB - Dismissed - The Civil Service Association of Western Australia Incorporated -v-
Disability Services Commission - P 41 of 1996 - Public Service Arbitrator - BEECH C - 03/12/96 - Community Services 5017

NATURAL JUSTICE
2Appeal against decision of Commission (75 WAIG 2244) re dismissed claim for compensation and reinstatement on the

grounds of unfair dismissed - Appellant claimed that dismissal was wrongful as it was summary and was not afforded
natural justice - Respondent argued that appellant presented a fait accompli, by taking unauthorised leave - Full Bench
reviewed authorities and found that in applying "Undercliffe case" the dismissal had not been established as harsh,
oppressive or unfair and the Commission findings were not in error nor did the discretion miscarry - Dismissed - Ms E
Nydegger -v- Tredways Shoe Store - South Hedland - APPL 889 of 1995 - Full Bench - SHARKEY P/GEORGE
C/GIFFORD C. - 29/08/96 - Personal & Household Good Rtlg............................................................................................. 3383

4Application for stay of operation of decision of Commission pending appeal to Full Bench - Applicant claimed denial by
Commission of a reasonable opportunity to be heard and thus breach of the principles of natural justice - Respondent
argued that any order would be nugatory because the order at first instance had already been complied with - President
held Principles to apply in applications for a stay were not satisfied as well as there being no special circumstances to
justify the order sought - Dismissed - Grovenor Pty Ltd T/A Harvey World Travel Sorrento Quay -v- Mr MR Buckley -
APPL 1154 of 1996 - President - SHARKEY P - 19/09/96 - Services to Transport............................................................... 4153

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

ORDER
4Application for stay of decision of Government School Teachers Tribunal (76 WAIG 2059) pending appeal to Full Bench -

Applicant claimed as regulation 135 of the Education Act applied to the s 7c inquiry and the regulation had not been
complied with, the inquiry was a nullity and a serious issue existed - Respondent argued that no special circumstances
existed to justify the stay being granted - President reviewed authorities and found on evidence that the applicant had not
established its case - Dismissed - Ms B McEwan -v- Leighton Contractors Pty Limited - APPL 32 of 1996 - President -
SHARKEY P - 21/06/96 - Education...................................................................................................................................... 2156

Application for Order re EBA career structure - Applicant sought an order to allow EBA to be implemented in relation to
training mechanical tradespeople to obtain Restricted Electrical Licences - 2nd Respondent Union agreed to implement
its agreement with BHP but 1st Respondent Union argued that Restricted Electrical Licences were inappropriate and
unsafe - Commission found that it was appropriate to issue an order for training to occur, and the existence of the EBA
and the evidence that REL’s were "law of the land" was the answer to the objections held by the 1st Respondent -
Decision Issued - BHP Iron Ore Pty Ltd -v- Australian Electrical, Electronics, Foundry and Engineering Union (Western
Australian Branch) & Other - CR 100 of 1995 - BEECH C - 24/06/96 - Metal Ore Mining.................................................. 2464

4Application for interim order to set aside suspension - Applicant claimed that no valid reason was given for suspension with no
written charge being provided and that country branch would be deprived of representation during suspension period -
Applicant further claimed that Respondent argued that application was trivial and as proper and valid notice had been
given, and matter be dealt within framework, application should be dismissed - President reviewed s.26 of the IR Act
found that as primary concern was of applicant’s lawful and valid suspension, not validity of meetings, its original order
that meetings be declared null and void was incorrect and declaration be reissued to reflect this - Declared and Ordered
Accordingly - Mr DK Hathaway -v- The West Australian Locomotive Engine Drivers’, Firemen’s and Cleaners’ Union of
Workers & Others - APPL 289 of 1996 - President - SHARKEY P - 02/08/96 - Unions....................................................... 2509

Application for compensation re unfair dismissal - Applicant claimed 6 months remuneration should be paid due to
Respondent’s failure to comply with initial reinstatement Order - Respondent argued reinstatement order was not
implemented when termination was similar to redundancy and as long term re-employment was not possible
compensation should be accordingly adjusted - Commission reviewed authorities and found on evidence that previous
Order be revoked, with dismissal declared as unfair and compensation to be paid - Declared and Ordered Accordingly -
Mr JJ Moreno -v- Serco (Australia) Pty Ltd - APPL 468 of 1996 - GIFFORD C. - 26/07/96 - Personal & Household
Good Rtlg................................................................................................................................................................................ 2855

Application for Order reinstituting a custom and practice - Applicant union claimed that the practice of paying a leading hand
should be reinstituted - Respondent denied the custom and practice of a leading hand payment existed - Commission
found on evidence due to changed circumstances a leading hand rate had not been paid since 1991 and to issue an order
would create a practice rather than re-institute a current practice - Dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- Newcrest Mining Ltd (Telfer) - CR 11 of 1996 - BEECH C - 02/08/96 - Other Mining .................................................. 2882



76 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

CUMULATIVE DIGEST—continued

Page

5135

ORDER - continued
4Application for stay of operation of order - Applicant claimed that a serious issue existed as respondent was not an employee,

therefore Commission lacked jurisdiction to hear matter and that balance of convenience was in its favour - President
reviewed authorities and found that although the balance of convenience favoured the applicant, it was not convinced nor
persuaded that a serious issued nor any special circumstance existed to grant order - Dismissed - Douglas Bestall T/A
Besta Interlocking Modular Building System -v- Mr RC Zhang - APPL 1099 of 1996 - President - SHARKEY P -
23/08/96 - General Construction............................................................................................................................................. 3394

4Application for orders - Applicant claimed that positions of General President, General Vice President, General Treasurer
needed to be filled and sought order to direct election by Chief Electoral Officer - President found that under s.26 of the
Act, orders were necessary and variation to these orders be for persons in positions under election to hold that office
until poll is declared in the election - Ordered Accordingly - Mr AJ Fiorentino -v- West Australian Railways Officers’
Union - APPL 1049 of 1996 - President - SHARKEY P - 16/08/96 - Unions ........................................................................ 3395

2Application for extension of time - Appellant claimed that extensions of time were needed to lodge appeal book and also for
application to extend time - Respondent argued that as there was no appearance by appellant to establish grounds
application for extension and appeal be dismissed - Full Bench found that no grounds for application had been
established - Dismissed - Design 2000 Homes Pty Ltd -v- Mr RJ Hall - APPL 815 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 26/08/96 - Property Services ................................................................................................ 4141

Conference referred re dispute over interpretation of an order and agreement concerning shift provisions and the calculation of
wages - Applicants argued that the percentage rate applied to the ordinary rate and should be paid for the whole shift -
The Respondent company argued that the agreement provided for employees to work thirty -eight hours however these
penalties were not cumulative - Commission found that generally Part A of the Order operated to apply the Terms of
Agreement for the duration of the maintenance contract and that in terms of any inconsistencies between the Order and
the Agreement the former prevailed - Further interpretation re shift worker and payment of allowance given by
Commission - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Fluor Daniel Power Services Pty Ltd
- CR 167 of 1996 - COLEMAN CC - 15/07/96 - Electricity and Gas Supply ........................................................................ 4763

OVER AWARD PAYMENT
Conference referred re appropriate wage classification - Applicant union claimed an over award allowance, equivalent of

Leading Firefighter classification, should be paid to all Senior Firefighters in charge of new appliances as a matter of
equity - Respondent argued that no allowance was appropriate unless the allowance was treated as new and dealt with by
amendment to award or order to pay - Commission found on evidence that insufficient material existed to enable a
proper fixation of a rate, or to determine appropriate amount - Dismissed - Western Australian Fire Brigades Board -v-
United Firefighters Union of Western Australia - CR 14 of 1996 - SCOTT C. - 11/07/96 - Other Services.......................... 2887

Conference referred re dispute whether Respondent was able to absorb $8.00 Safety Net Adjustment into overaward payments -
Applicant argued wage increase made by Respondent had been unilateral, not by agreement and sought no absorption -
Commission found previous wage increases were unregistered contractual arrangements at the enterprise level, that
Arbitrated Safety Net constituted part of the safety net and employees had not had to trade -off for those overaward
increases as others had - Dismissed - The Australian Workers’ Union, West Australian Branch, Industrial Union of
Workers -v- Dampier Salt Pty Ltd - CR 150 of 1996 - BEECH C - 23/09/96 - Other Mining .......................................... ..... 4356

OVERTIME
Application for compensation and contractual entitlements on the grounds of unfair dismissal - Applicant claimed that

contractual benefit, in the form of a bonus in consideration of overtime worked, was denied upon termination and that
dismissal was unfair - Respondent denied making reference to bonus payment and argued that dismissal was based upon
Applicant’s abusive manner, mishandling of stock and failure to follow instructions - Commission reviewed authorities
and found on evidence that promise of bonus did not constitute a contractual benefit - Commission further found that
due to lack of validity of Respondent’s reasons, dismissal was unfair - Granted in Part - Mr M Axell -v- West State
Seafoods - APPL 493 of 1996 - GIFFORD C. - 06/08/96 - Food, Beverage and Tobacco Mfg............................................. 4335

Application for interpretation of award re Where an employee works overtime before a rostered shift and does not have a break
of at least eight hours between the overtime and the rostered shift, does the award entitle the employee to be paid at
double time for all time work on the rostered shift until the employee has had a break of at least eight hours -
Commission found clause in award was capable of being interpreted by giving the words there plain meaning, that no
ambiguity arose and the question was to be answered in the negative - Declaration to issue - Australian Electrical,
Electronics, Foundry and Engineering Union (Western Australian Branch) -v- West Australian Newspapers Ltd - APPL
1073 of 1994 - GEORGE C - Printg, Publishg & Rcdd Media............................................................................................... 4706

Application for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including
payment for overtime worked - Respondent argued Applicant was "incapable of performing work for which she was
hired" - Commission found on evidence that dismissal was not unfair, that no contractual entitlements relating to
overtime payment existed and ordered that unpaid wages be paid - Granted in Part - Ms KY Deng -v- Sin-Aus-Bel Pty
Ltd T/A Ascot Inn - APPL 991 of 1995 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants ............................ 4712

Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months
fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023

PART-TIME
Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months

fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023
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PENALTY RATES
Complaint remitted back to Industrial Magistrate from Full Bench (unpublished) re breach of award - Industrial Magistrate

found as total remuneration actually paid exceeded amount that would have been paid at the permanent employees rate,
that no further compensation should be paid to complainant - IM found that incorrect classification of complainant arose
due to defendant company’s failure to implement appropriate and clear procedures for engagement of employees which
led to error on the part of the court at first instance - Proven and Penalty Imposed - Metals and Engineering Workers’
Union - Western Australian Branch -v- Centurion Industries Ltd - CP 101 of 1995 - Industrial Magistrate - Robins IM -
25/10/96 - Metal Product Manufacturing................................................................................................................................ 4710

PREFERENCE
2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to

relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

PRINCIPLES
3Application for arbitration on matters identified to be incorporated into an enterprise agreement - Respondent argued that the

Commission had not embarked upon arbitration at the parties invitation as it preferred a negotiated settlement, and
Applicant insistence that conciliation had broken down did not make it a party to the referral - CICS reviewed authorities
and found that at first instance the proceedings were initiated at parties invitation, but as this was no longer the case the
matter must be determined pursuant to Special Case requirements of State Fixing Principles - CICS further found that as
the scope of matters considered under the Special Case requirements had not been circumscribed, matter was adjourned
for recommencement of negotiations and to address Special Case requirements - Dismissed in Part - The Civil Service
Association of Western Australia Incorporated -v- Director General, Dept of Minerals and Energy - PSACR 71 of 1995 -
Commission in Court Session - COLEMAN CC/CAWLEY C./GEORGE C - 09/04/96 - Government Administration ....... 2135

2Appeal against decision of Commission (75 WAIG 2229, 2237 & 76 WAIG 406, 911) re variation of awards - Appellant
claimed that Commission erred in failing to give sufficient weight to evidence that "enterprise flexibility provision"
ought not to be varied and in incorrectly applying the Statement of Principles - Appellant further claimed that
Commission erred in law by including in the provision, a term that was not within its jurisdiction and was ultra vires the
Act - Full Bench reviewed authorities and s41 of IR Act and found that Respondent failed to discharge the onus that the
clauses did not comply with the Wage Fixing Principles and the Commission erred in its exercise of discretion as the
clauses had originally complied with the Principles - Upheld - The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch-v- Dubrov Pty Ltd T/A Innovation & Others - APPL 753,754,755,756 of
1995 - Full Bench - SHARKEY P/GEORGE C/PARKS C - 05/08/96 - Forestry and Logging ............................................. 2491

Application to vary award re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed "special circumstances"
referred to in S39(3) of the IR Act warranted retrospective adjustment of operative date for third Safety Net Adjustment -
Respondent argued that special circumstances did not exist as application was dealt with expeditiously and in the usual
manner - Commission reviewed authorities and found on evidence that "special circumstances" under S39(3) did not
apply and, for reasons of consistency with other industry awards, the previously sought date would apply - Ordered
Accordingly - LIQUOR, HOSPITALITY & MISC -v- Hon Minister for Education - APPL 322,324,385,387 of 1996 -
GIFFORD C. - 02/07/96 - Education ...................................................................................................................................... 2753

Application to vary award re new classification structure and $8.00 Arbitrated Safety Net Adjustment - Parties agreed on
implementation of new classification structure with greater relevance to industry needs and insertion of second arbitrated
safety net adjustment - Commission found that award should be varied in accordance with the agreed amendments as it
was consistent with Structural Efficiency Principles - Granted - The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers -v- Ampol Petroleum Ltd & Others - APPL 770 of 1995; APPL 149 of 1996 - BEECH C -
31/07/96 - Motor Vehicle Rtlg & Services ............................................................................................................................. 2826

Application to vary awards re $8.00 Arbitrated Safety Net Adjustment - Applicant Union claimed that in accordance with State
Wage Case Principles operative date of third $8.00 adjustment should be 12 months after the second Arbitrated Safety
Net Adjustment - Respondents argued that as Commission was bound by IR Act to consider employers’ capacity to meet
increased labour cost arising from $8.00 adjustment, date should be later - Commission reviewed authorities and found
on evidence that as the operative date sought by the respondents needed to be dealt with by a Special Case, the
applications be reallocated - Decision Issued - LIQUOR, HOSPITALITY & MISC -v- St John of God Hospital & Others
- APPL 338 of 1996 - COLEMAN CC/HALLIWELL SC/CAWLEY C. - 02/07/96 - Health Services.................................. 2846

3State Wage Case - Question re whether to extend operation of March 96 Wage Fixing Principles beyond 1/7/96 - CICS found
statement of Full Bench of Australian Industrial Relations Commission was a National Wage Case within s.51 of the I.R.
Act and absence of any good reason not to give effect to it - Statement of Principles Issued - (Commission’s own motion)
-v- Trades & Labor Council of WA & Others - APPL 915 of 1996 - Commission in Court Session - COLEMAN
CC/GEORGE C/BEECH C - 07/08/96 - Various.................................................................................................................... 3368

3Application to vary award re long service leave - Applicant Employer argued on the basis of the industrial implications of the
availability of flexible LSL arrangements for one sector of the workforce and not another and changing work practices
which resulted in extended breaks under revised rosters - Respondent Union argued "trade off leave for cash"
undermined the principle upon which L.S.L. was based and AWU submitted an alternative claim - CICS found that the
fact that Parliament had seen fit to amend LSL Act inferred the Public Interest was served in extending the option to the
community and Applicant was not outside Principles, in particular the Special Case Principle - CICS found provision
was consistent with structural efficiency and establishment of a facilitative clause and did not prejudice the standard
award entitlement - Granted - Worsley Alumina Pty Ltd -v- The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others - APPL 151 of 1996 - Commission in Court Session - COLEMAN CC/PARKS
C/GIFFORD C. - 06/08/96 - Metal Ore Mining...................................................................................................................... 4150
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PRINCIPLES - continued
Application for variation of award re Second Arbitrated Safety Net Adjustment (by consent) and increase work and conditions

related to allowances for first and second safety net adjustments - Applicant Union argued that it was unfair for
employees to wait a year for allowance adjustments - Respondent argued that appropriate time for allowance adjustment
was in conjunction with the 3rd Safety Net Adjustment - Commission found it appropriate to adjust the allowances for
all 3 safety net adjustments at the time of the third such adjustment recognised by the Full Bench of the Australian
Commission - Commission found in favour of Respondent - Ordered Accordingly - CONSTRUCTION, MINING,
ENERGY -v- Bellevue Monumental Works Pty Ltd & Others - APPL 498 of 1996 - SCOTT C. - 08/08/96 - Construction
Trade Services......................................................................................................................................................................... 4308

Conference referred re dispute whether Respondent was able to absorb $8.00 Safety Net Adjustment into overaward payments -
Applicant argued wage increase made by Respondent had been unilateral, not by agreement and sought no absorption -
Commission found previous wage increases were unregistered contractual arrangements at the enterprise level, that
Arbitrated Safety Net constituted part of the safety net and employees had not had to trade -off for those overaward
increases as others had - Dismissed - The Australian Workers’ Union, West Australian Branch, Industrial Union of
Workers -v- Dampier Salt Pty Ltd - CR 150 of 1996 - BEECH C - 23/09/96 - Other Mining .......................................... ..... 4356

Conference referred re claim for site allowance and special project payment - Applicant argued employees, inter alia, were
required to walk through sand and work under an arduous timetable - Respondent argued disability conditions were
exaggerated - Company Intervenor argued claim was in breach of Enterprise Agreement no claim provision -
Commission found conditions did not constitute a significant net addition to the value of the work as contemplated by
the award and Enterprise Agreement - Commission found special project payment should be dealt with as a special case
not in the current proceedings if at all - Dismissed - O’Donnell Griffin -v- COMM, ELECTRIC, ELECT, ENERGY - CR
260 of 1996 - FIELDING C - 06/09/96 - Construction Trade Services .................................................................................. 4359

2Appeals against decision of Commission (76 WAIG 399) re variation of Award - Appellant argued Commission erred in
determining the operative date and inserted an Enterprise Flexibility Provision contrary to the State Wage Principles -
Respondent argued Appellants clause may breach section 96(B) of I.R. Act - Full Bench found no error to void the
decision ab initio - Full Bench found Commission failed to properly exercise discretion re retrospectivity and apply the
Principles - Upheld and Varied - LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL
145,146 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 17/10/96 - Health Services.............................. 4450

3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS
found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473

3Application to vary award re redundancy, by consent - Applicant Union sought to give effect to Federal TCR Case - CICS
found it was a special case and it not unreasonable that the award should provide some safety net regulating the process
for dealing with redundancies - Granted - The Shop, Distributive and Allied Employees’ Association of Western
Australia -v- Myer Stores Limited & Others - APPLB 512 of 1996 - Commission in Court Session - FIELDING
C/BEECH C/GIFFORD C. - 15/10/96 - Personal & Household Good Rtlg ........................................................................... 4475

Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing
Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

Application to vary award re enterprise bargaining agreement by consent - Commission, taking into account that the Award was
enterprise specific inter alia, found it proper to amend the Award rather than have an enterprise bargaining agreement
registered under section 41 - Granted - Australian Red Cross Blood Transfusion Service, Western Australia -v- Hospital
Salaried Officers Association of Western Australia (Union of Workers) - APPL 1282 of 1996 - FIELDING C - 31/10/96 -
Health Services ....................................................................................................................................................................... 4682

PROCEDURAL MATTERS
1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed

industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

Application for dismissal of unfair dismissal claim - Applicant claimed 22 unfair dismissal applications filed by employees
were not an industrial matter, lacked standing as they were filed out of 28 day limit, or should be dismissed due to the
time lapse between dismissals and referral of applications to Commission - Respondents argued dismissals constituted a
common industrial matter and that temporal connection was not an issue in this determination - Commission reviewed
authorities and found that unfair dismissals had character of an industrial matter and jurisdiction to deal with the 22
applications existed - Declared Accordingly - Swan Brewery Company Limited -v- Mr J Baradziej & Others - APPL 928
of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ..................................................................................... 3762

Application for extension of time re filing of application for remedy on grounds of unfair dismissal - Applicant claimed that as
alleged unfair dismissal was also subject of application under Commonwealth Act, recent amendment to I.R. Act,
s.29(3), allowed Commission to grant extension of time for filing application - Respondent argued Federal application
was also out of time and, therefore not a valid application - Attorney General (amicus curae) argued 28 day limit would
be useless if it could be overcome merely by lodging an application in the Australian Commission - Commission
reviewed authorities and found it was unable to conclude that the Federal application was out of time, and that it was for
the Commission to determine if an extension was necessary to ensure access to a remedy in all circumstances - Granted -
Ms JE Graham -v- Comlec W.A. Pty Ltd - APPL 1020 of 1996 - BEECH C - 28/08/96 - Construction Trade Services ...... 3775
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PROCEDURAL MATTERS - continued
2Appeal against decision of Industrial Magistrate (76 WAIG 1421) re dismissed complaint of alleged breach of award -

Applicant argued Industrial Magistrate failed to find complaint proven after noting an admission, erred in not hearing
submissions as to costs and penalties and sought payment of interest - Respondent argued the matter was a test case,
therefore it was unfair to claim interest - Full Bench found regardless of whether civil or criminal proceedings the
Industrial Magistrate could have found any alleged breach proven on admission and erred in failing to so find - Upheld,
Varied and Remitted - Mr AA Dixon -v- Ministry of Justice - APPL 630 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/GEORGE C - 05/09/96 - Government Administration ............................................................................. 4144

Application for allegedly denied contractual entitlements - Applicant claimed outstanding commission and reimbursement of
expenses relating to photocopying, postage and stationery and business telephone calls - Respondent failed to appear,
but argued (in a letter to the Commission) that Applicant failed to reach minimum sales levels, was lazy and failed to
complete tasks in the Avon Valey - Commission reviewed s.23 of the I.R. Act and authorities to determine the true
relationship between the parties and found on evidence that as employer/employee relationship existed, Applicant’s
claims were legitimately incurred and substantiated, and ordered compensation be paid - Granted - Mr GA Furey -v-
MTE Publications - APPL 36 of 1996 - GIFFORD C. - 29/08/96 - Business Services .......................................................... 4343

2Appeal against decision of Commission (76 WAIG 747) re dismissed claim of unfair dismissal for alleged redundancy -
Appellant argued employees were selected in preference to other employees contrary to the respondent’s own specified
criteria for selecting employees to be made redundant - Appellant argued that Commission misused its advantage of
seeing witnesses and misdirected itself on the evidence so as to fall into error - Full Bench found that the Commission
properly assessed all of the evidence, the weight given to that evidence and that there was no miscarriage of the
Commission’s discretion - Appeal dismissed - BRICK, TILE & POTTERY UNION -v- Bristile Clay Tiles - APPL 500 of
1996 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - Non-Metallic Min Product Mfg ............................................. 4420

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

2Appeals against decisions of Industrial Magistrate (unreported) re conviction and fines for offences under the I.R. Act -
Appellant argued all references to the organisation to which the threat the subject of the charge related referred to a
federally registered body not a state registered body and that there was an inconsistency between the Federal and the
State Acts - Full Bench found State Act was invalid by virtue of s 109 of the constitution and it was not established
beyond reasonable doubt that threats were made because the persons mentioned were not members of the State
Organisation - Upheld and Quashed - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 1246,1247,1248,1249 & 1250
of 1995 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - 04/11/96 - Road Transport................................................. 4458

2Appeal against decision of Industrial Magistrate (unreported) re costs - Appellant argued IM erred in fact and in law in finding
that the appellant was able to travel to court and home in one day; thereby not allowing the full amounts claimed and
sought order that the decision be set aside and all costs claimed be paid - There was no appearance for the Respondent -
Full Bench found IM purported to exercise his discretion to refuse to order payment of some items without sufficient
evidence - Upheld and Remitted - Mr AN Ross -v- Irene Egerton T/A Burravilla Contractors - APPL 883 of 1996 - Full
Bench - SHARKEY P/CAWLEY C./BEECH C - Agriculture................................................................................................ 4468

2Application for review of Coal Industry Tribunal Decision (Unreported) by consent - Applicant sought excision of part of
decision - Full Bench found special circumstances to warrant review, was satisfied no reasonable opportunity had been
afforded to the parties to be heard in the matter and decision may not have been made if it had - Granted - The Coal
Miners’ Industrial Union of Workers of Western Australia, Collie -v- Griffin Coal Mining Co Ltd - APPL 1017 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 29/10/96 - Coal Mining............................................................ 4470

Appeal by teacher against dismissal - Applicant argued that there was no requirement under the Act and Regulations that an
appeal should be dealt with within a certain period, therefore it should be heard - Respondent argued that Commission
should refrain from dealing with matter as it was no longer in the public interest - Commission found that the
disadvantage to the Minister in being required to defend the appeal, the inevitable difficulties associated with attempting
to re-visit controversial events in 1990 and 1991 and the eventual permanent filling of the position held by Applicant
outweighs the reasons advanced by him for the delay and that further proceedings were not desirable in public interest -
Dismissed - Mr DG Howard -v- Ministry of Education - APPL 1103 of 1996 - BEECH C - 16/10/96 - Education.............. 4719

2Appeal against decision of Commission (76 WAIG 466) re conference referred over a dispute based upon the dismissal of
several employees - The Appellant claimed that the Commission had erred in finding that the relevant employees were
not the employees of the Respondent and that this finding was against the clear and overwhelming weight of evidence to
the contrary - The Appellant sought that finding be revoked that the employee became subject to relevant redeployment,
retraining and redundancy - Full bench applied the principles of the control and organisation tests to determine who was
the employer - Full Bench further held that it could be rightly inferred from the course of conduct between the parties
that a contact of employment existed between the employee and the Respondent - Appeal Upheld and Decision Varied -
LIQUOR, HOSPITALITY & MISC -v- Commissioner for Main Roads - APPL 194 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 22/11/96 - Road Transport.................................................................................................... 4859
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PROCEDURAL MATTERS - continued
2Application for enforcement of order re cessation of industrial action and return to work - Applicant argued officials of

respondent unions incited employees to remain absent from work in breach of the orders and sought to adduce evidence -
Respondents argued allegation was not subject to any particulars provided in the application applicant had ample
opportunity to particularise the complaint and that such evidence should not be adduced - Full Bench found that even
though the evidence sought to be adduced was significant, altering the course of the proceedings at such a late stage was
akin to proceedings affecting the liberty of the subject - Full Bench found it had no evidence before it to prove the
complaints - Dismissed - REGISTRAR -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 1312,1313,1314 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/GEORGE C - 14/11/96 - General Construction................................................ 4875

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Complaint re Application to enforce award - Preliminary finding re Application to strike out on the grounds of incorrectly
naming the defendant. Complainant argued that the Magistrate should use discretion to amend the details of the
defendant if the defendant was incorrctly named - Defendant argued name of defendant was not a legal entity and not a
respondent to the award - Magistrate found in favour of complainant - Order accordingly - The Civil Service Association
of Western Australia Incorporated -v- Health Department of Western Australia - CP 173 of 1996 - Industrial Magistrate -
- 29/11/96 - Health Services.................................................................................................................................................... 5018

Application for compensation and alleged denied contractual benefits - Applicant claimed that as termination was unfair,
compensation and one week’s pay in lieu of notice, holiday pay, superannuation and wages be given - Respondent argued
that there did not exist any liability for payment as the applicant had abandoned employment - Commission outlined
proceedings - Parties subsequently reached full and final settlement - Ordered Accordingly - Mr S Balan -v- River
Rooster (Aust) Pty Ltd - APPL 1119 of 1996 - FIELDING C - 25/11/96 - Food Retailing ................................................... 5022

Application for costs - re dismissed unfair dismissal application - Respondent sought costs alleging applicant did not have an
arguable case. Commission stated that costs ought not to be awarded except in extreme cases and the case could not be
described as ’an extreme case’ - Dismissed - Mr GC Williams -v- Cadnet (Perth) Pty Ltd - APPL 812 of 1996 - BEECH C
- 02/12/96 - Finance ................................................................................................................................................................ 5025

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

Application for dismissal of unfair dismissal claim - Corrected Decision issued - Applicant claimed 22 unfair dismissal
applications filed by employees were not an industrial matter, lacked standing as they were filed out of 28 day limit, or
should be dismissed due to the time lapse between dismissal and referral of applications to Commission - Respondents
argued dismissals constituted a common industrial matter and that temporal connection was not an issue in this
determination - Commission reviewed authorities and found that unfair dismissal had character of an industrial matter
and jurisdiction to deal with the 22 applications existed - Declared Accordingly - Mr J Baradziej -v- Swan Brewery
Company Limited - APPL 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441,442,
443, 444, 445, 928 of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ...................................................... 5036

PUBLIC INTEREST
Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further

argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

1Appeal against decision of Full Bench (76 WAIG 27) re quashed Orders of Commission to cancel a directive and proposed
industrial action - Appellant argued Full Bench erred in holding matters raised were of such important that in the public
interest an appeal should lie, and that quashing orders did not render them unenforceable for breaches prior to
cancellation - Further that there was no procedural unfairness in the Commission’s failure to hear evidence as to whether
directive formed part of the contract of service - IAC found Commission was within power to make orders and
procedural fairness was immaterial to issue of public interest - IAC found Full Bench erred in quashing second part of
order when jurisdiction issue pertained only to the first part - IAC found effect of quashing order was to render it as ab
initio - Upheld in Part - Hon Min for Education -v- The State School Teachers Union of W.A. (Incorporated) - IAC 16 of
1995 - Industrial Appeal Court - - 22/07/96 - Education ........................................................................................................ 3376

3Application to vary award re Long Service Leave entitlements - Applicant claimed that award should include agreed provision
for employee to forgo all or part of long service leave entitlements and receives the amount before tax - Respondent
argued that proposal was a "trade off leave for cash" and undermined the principle upon which the long service leave
was based - CICS found that, under the Statement of Principles, the requirements of public interest and structural
efficiency were met with terms that provided flexibility in the application of the Long Service Leave entitlement - CICS
further found that the provision was consistent with the thrust of Structural Efficiency, establishing a "facilitative clause"
without causing prejudice to the operation of the standard Award entitlement - Granted - Worsley Alumina Pty Ltd -v-
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers & Others - APPL 151 of 1996 -
Commission in Court Session - COLEMAN CC/PARKS C/GIFFORD C. - 06/08/96 - Metal Ore Mining .......................... 3390
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PUBLIC INTEREST - continued
Application for extension of time re filing of application for remedy on grounds of unfair dismissal - Applicant claimed that as

alleged unfair dismissal was also subject of application under Commonwealth Act, recent amendment to I.R. Act,
s.29(3), allowed Commission to grant extension of time for filing application - Respondent argued Federal application
was also out of time and, therefore not a valid application - Attorney General (amicus curae) argued 28 day limit would
be useless if it could be overcome merely by lodging an application in the Australian Commission - Commission
reviewed authorities and found it was unable to conclude that the Federal application was out of time, and that it was for
the Commission to determine if an extension was necessary to ensure access to a remedy in all circumstances - Granted -
Ms JE Graham -v- Comlec W.A. Pty Ltd - APPL 1020 of 1996 - BEECH C - 28/08/96 - Construction Trade Services ...... 3775

2Appeal against decision of Industrial Magistrate (76 WAIG 1421) re dismissed complaint of alleged breach of award -
Applicant argued Industrial Magistrate failed to find complaint proven after noting an admission, erred in not hearing
submissions as to costs and penalties and sought payment of interest - Respondent argued the matter was a test case,
therefore it was unfair to claim interest - Full Bench found regardless of whether civil or criminal proceedings the
Industrial Magistrate could have found any alleged breach proven on admission and erred in failing to so find - Upheld,
Varied and Remitted - Mr AA Dixon -v- Ministry of Justice - APPL 630 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/GEORGE C - 05/09/96 - Government Administration ............................................................................. 4144

3Application to vary award re long service leave - Applicant Employer argued on the basis of the industrial implications of the
availability of flexible LSL arrangements for one sector of the workforce and not another and changing work practices
which resulted in extended breaks under revised rosters - Respondent Union argued "trade off leave for cash"
undermined the principle upon which L.S.L. was based and AWU submitted an alternative claim - CICS found that the
fact that Parliament had seen fit to amend LSL Act inferred the Public Interest was served in extending the option to the
community and Applicant was not outside Principles, in particular the Special Case Principle - CICS found provision
was consistent with structural efficiency and establishment of a facilitative clause and did not prejudice the standard
award entitlement - Granted - Worsley Alumina Pty Ltd -v- The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers & Others - APPL 151 of 1996 - Commission in Court Session - COLEMAN CC/PARKS
C/GIFFORD C. - 06/08/96 - Metal Ore Mining...................................................................................................................... 4150

3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS
found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473

Appeal by teacher against dismissal - Applicant argued that there was no requirement under the Act and Regulations that an
appeal should be dealt with within a certain period, therefore it should be heard - Respondent argued that Commission
should refrain from dealing with matter as it was no longer in the public interest - Commission found that the
disadvantage to the Minister in being required to defend the appeal, the inevitable difficulties associated with attempting
to re-visit controversial events in 1990 and 1991 and the eventual permanent filling of the position held by Applicant
outweighs the reasons advanced by him for the delay and that further proceedings were not desirable in public interest -
Dismissed - Mr DG Howard -v- Ministry of Education - APPL 1103 of 1996 - BEECH C - 16/10/96 - Education.............. 4719

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

REDUNDANCY/RETRENCHMENT
3Application for variation to award re redundancy payments - Applicant union claimed that the redundancy payment was an

industry standard provision and should be included in the award - Respondent argued that when employment ceased due
to unsatisfactory services or resignation, an exclusion to entitlement should exist and also exclusion of apprenticeship
period when calculating redundancy payments - CICS reviewed authorities and found that by majority decision, the
application for "redundancy" to include resignation was rejected and by unanimous decision, the application to include
apprentice service for redundancy payment was rejected - Granted in Part - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1154 of 1995 - Commission in
Court Session - COLEMAN CC/PARKS C/SCOTT C. - 29/04/96 - General Construction................................................... 2144

Application for compensation re unfair dismissal - Applicant claimed 6 months remuneration should be paid due to
Respondent’s failure to comply with initial reinstatement Order - Respondent argued reinstatement order was not
implemented when termination was similar to redundancy and as long term re-employment was not possible
compensation should be accordingly adjusted - Commission reviewed authorities and found on evidence that previous
Order be revoked, with dismissal declared as unfair and compensation to be paid - Declared and Ordered Accordingly -
Mr JJ Moreno -v- Serco (Australia) Pty Ltd - APPL 468 of 1996 - GIFFORD C. - 26/07/96 - Personal & Household
Good Rtlg................................................................................................................................................................................ 2855

Application for reinstatement on the grounds of unfair dismissal - Applicant claimed the termination was contrived and
dismissal unfair as the duties performed were undertaken by another and not made redundant - Respondent argued the
termination was necessary due to the restructure of the warehouse and distribution system - Commission found the
reorganisation of operation of the distribution centre was vital for improving the performance of the centre and the
position previously held by the applicant had been made redundant - Dismissed - Ms P Rao -v- Tony Barlow Menswear -
APPL 732 of 1996 - COLEMAN CC - 29/07/92 - Personal & Household Good Rtlg ........................................................... 2860

Conference referred re severance payments - Applicant Union claimed Respondent acted unfairly in calculating severance
payments on the basis that one day of industrial action constituted a break in continuity of higher duties payments -
Respondent argued it held no responsibility for the strike and was merely acting in accordance with mandatory
Regulations - Commission found on evidence that as Respondent was unfairly applying Regulations to suit own
convenience, it preferred Applicant Union’s case and ordered a recalculation - Granted - Australian Railways Union of
Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 187 & CR 200 of
1996 - SCOTT C. - 29/07/96 - Rail Transport ........................................................................................................................ 2880
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REDUNDANCY/RETRENCHMENT - continued
2Appeal against decision of Commission (76 WAIG 747) re dismissed claim of unfair dismissal for alleged redundancy -

Appellant argued employees were selected in preference to other employees contrary to the respondent’s own specified
criteria for selecting employees to be made redundant - Appellant argued that Commission misused its advantage of
seeing witnesses and misdirected itself on the evidence so as to fall into error - Full Bench found that the Commission
properly assessed all of the evidence, the weight given to that evidence and that there was no miscarriage of the
Commission’s discretion - Appeal dismissed - BRICK, TILE & POTTERY UNION -v- Bristile Clay Tiles - APPL 500 of
1996 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - Non-Metallic Min Product Mfg ............................................. 4420

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

2Application for review of Coal Industry Tribunal Decision (Unreported) by consent - Applicant sought excision of part of
decision - Full Bench found special circumstances to warrant review, was satisfied no reasonable opportunity had been
afforded to the parties to be heard in the matter and decision may not have been made if it had - Granted - The Coal
Miners’ Industrial Union of Workers of Western Australia, Collie -v- Griffin Coal Mining Co Ltd - APPL 1017 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 29/10/96 - Coal Mining............................................................ 4470

3Application to vary Award re termination of employment, introduction of change and redundancy, by consent - Applicant
sought to give effect to TCR provisions and argued it amounted to a safety net - Commission in Court Session was
prepared to amend on same basis as another application - Granted - Sales Representatives’ and Commercial Travellers’
Guild of W.A., Industrial Union of Workers -v- Leonard Industries Pty Ltd & Others - APPL 592 of 1996 - Commission
in Court Session - FIELDING C/BEECH C/GIFFORD C. - 25/10/96 - Personal & Household Good Rtlg........................... 4471

3Application to vary award re redundancy, by consent - Applicant Union sought to give effect to Federal TCR Case - CICS
found it was a special case and it not unreasonable that the award should provide some safety net regulating the process
for dealing with redundancies - Granted - The Shop, Distributive and Allied Employees’ Association of Western
Australia -v- Myer Stores Limited & Others - APPLB 512 of 1996 - Commission in Court Session - FIELDING
C/BEECH C/GIFFORD C. - 15/10/96 - Personal & Household Good Rtlg ........................................................................... 4475

2Appeal against decision of Commission (76 WAIG 466) re conference referred over a dispute based upon the dismissal of
several employees - The Appellant claimed that the Commission had erred in finding that the relevant employees were
not the employees of the Respondent and that this finding was against the clear and overwhelming weight of evidence to
the contrary - The Appellant sought that finding be revoked that the employee became subject to relevant redeployment,
retraining and redundancy - Full bench applied the principles of the control and organisation tests to determine who was
the employer - Full Bench further held that it could be rightly inferred from the course of conduct between the parties
that a contact of employment existed between the employee and the Respondent - Appeal Upheld and Decision Varied -
LIQUOR, HOSPITALITY & MISC -v- Commissioner for Main Roads - APPL 194 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/SCOTT C. - 22/11/96 - Road Transport.................................................................................................... 4859

Application re denied contractual entitlements claim and transfer of employee - Applicant argued inter alia, transfer was a
reality and sought orders, to invalidate transfer of employee, a declaration that the registration of the the emloyee, a
redeployee as invalid, as an alternative to appoint the employee to another suitable position - Respondent argued that
those were orders sought by the applications which are beyond the jurisdiction of the Commission and that of the
Arbitrator and the principle of estopel should apply to one application. - Commission found that the employee could not
seek to establish past rights or alter past acts or things done by the respondent - Commission further found that more
argument was required on contractual entitlements and dismissed application to rectify transfer - Dismissed in Part - NM
Bourne -v- Perth Theatre Trust - APPL 1058 of 1994 ;PSAC 29 of 1995 - PARKS C - 29/11/96 - Libraries Museums and
the Arts.................................................................................................................................................................................... 5012

Conference referred re Application of severance package remitted from Full Bench (75 WAIG 2929) after appeal against
decision re jurisdiction - Commission gave interpretation of package and drew a distinction between the package in
question and a further programme - Commission noted Applicant was still free to make application to properly allow
consideration of matter of equity and fairness - Declared Accordingly - Metals and Engineering Workers’ Union -
Western Australian Branch -v- Western Australian Government Railways Commission - CR 151 of 1995 - SCOTT C. -
09/09/96 - Rail Transport........................................................................................................................................................ 5027

REINSTATEMENT
Conference referred re reinstatement on the grounds of unfair dismissal - Applicant union claimed dismissal was unfair and

sought reinstatement - Respondent argued that as Applicant assaulted a fellow employee, had not dressed accordingly to
the required standard, disrupted safety meeting, left work without proper notification, had not followed required safety
work standards and had substandard work performance, termination was not unfair - Commission found on evidence that
from all circumstances termination was justified and that reinstatement was not warranted - Dismissed - E.G. Green &
Sons Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - CR 183 of 1996 - HALLIWELL SC - 03/07/96 - Food,
Beverage and Tobacco Mfg .................................................................................................................................................... 2463

Application for compensation re unfair dismissal - Applicant claimed 6 months remuneration should be paid due to
Respondent’s failure to comply with initial reinstatement Order - Respondent argued reinstatement order was not
implemented when termination was similar to redundancy and as long term re-employment was not possible
compensation should be accordingly adjusted - Commission reviewed authorities and found on evidence that previous
Order be revoked, with dismissal declared as unfair and compensation to be paid - Declared and Ordered Accordingly -
Mr JJ Moreno -v- Serco (Australia) Pty Ltd - APPL 468 of 1996 - GIFFORD C. - 26/07/96 - Personal & Household
Good Rtlg................................................................................................................................................................................ 2855
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REINSTATEMENT - continued
Application for reinstatement on the grounds of unfair dismissal - Applicant claimed the termination was contrived and

dismissal unfair as the duties performed were undertaken by another and not made redundant - Respondent argued the
termination was necessary due to the restructure of the warehouse and distribution system - Commission found the
reorganisation of operation of the distribution centre was vital for improving the performance of the centre and the
position previously held by the applicant had been made redundant - Dismissed - Ms P Rao -v- Tony Barlow Menswear -
APPL 732 of 1996 - COLEMAN CC - 29/07/92 - Personal & Household Good Rtlg ........................................................... 2860

Conference referred re long service leave entitlements - Applicant claimed employment was suspended, not terminated, and by
virtue of the Long Service Leave General Order service was continuous - Defendant argued that as Applicant’s
employment was terminated and then reinstated, the service for long service leave purposes was broken and could not
count prior to reinstatement - Commission found on evidence that employment was suspended and although period of
suspension would not count as service, the service was continuous and long service leave would be granted - Granted -
Mr G Papa -v- Wormald Security - CR 9 of 1995 - BEECH C - 23/07/96 - Business Services ............................................. 2885

Application for compensation on the grounds of unfair dismissal - Applicant claimed that termination was unfair as opportunity
to provide explanation was denied and sought compensation for unexpired contract period - Respondent argued that
Applicant had been given ample opportunity but that explanation was not accepted and there was no reason for
employee’s action - Commission found that Applicant did not contest that reinstatement was impracticable and in
accordance with s.23A of the I.R. Act ordered compensation - Granted - Mr T Atkins -v- Vanguard Video Group Pty Ltd
T/A Videolink Mirrabooka - APPL 652 of 1996 - COLEMAN CC - 15/08/96 - Motion Picture Radio & TV Serv.............. 4333

Application for compensation on the grounds of unfair dismissal - Applicant claimed that as termination resulted in suffered
burden and stress, compensation of 6 months wages is sought rather than re-instatement - Respondent argued that
compensation was not due as the Applicant resigned from position and Commission lacked jurisdiction to hear matter -
Commission found on evidence that dismissal was harsh and unfair and as re-instatement would be impracticable,
compensation for loss or injury caused by the dismissal was the only option open - Granted - Mr P Willie -v- Oyster
Beds Restaurant - APPL 653 of 1996 - GIFFORD C. - 01/10/96 - Accommodatn, Cafes&Restaurants................................ 4349

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

Application for relief on grounds of unfair dismissal - Applicant argued reason for dismissal was regarding question of
appropriate rate of pay - Respondent argued that due to continuing decline in the profitability of the business termination
was justified - Commission found on evidence that Respondent had established the onus of its case that termination was
justified but its approach left something to be desired - Commission further found that reinstatement would not be
practicable and ordered compensation be paid - Ordered Accordingly - Ms SP McMahon -v- Caltex Malaga - APPL 37
of 1996 - SCOTT C. - 10/09/96 - Motor Vehicle Rtlg & Services ......................................................................................... 4726

Conference referred re claim for reinstatement on the grounds of unfair dismissal - Applicant Union argued previous incidents
relied on were inconsistently handled by the company and on the basis of practices in performing the job - Respondent
argued that despite numerous warnings, Applicant’s driving performance has been unsatisfactory therefore termination
was warranted - Commission reviewed authorities and found on evidence that termination because of Applicant’s
accident was harsh and accidents had not been of such an unsafe nature that he should not be allowed to return to work -
Declared and Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 263 of
1996 - BEECH C - 29/10/96 - Metal Ore Mining ................................................................................................................... 4761

Application for reinstatement on the grounds of unfair dismissal - Respondent argued that Applicant had been asleep on duty,
was absent from his job to attend a Rock Festival and was untrustworthy - Commission found on evidence that the
Applicant was asleep as alleged by Respondent - Commission further found that the credibility of the Applicant was
affected by what was believed to be his lack of integrity in his dealing with the respondent over his absence at the Rock
Festival and his inability to appreciate the level of responsibility which devolved on an ESO to maintain a state of
alertness in order to properly discharge the responsibilities of the position - Dismissed - Mr GR Adams -v- Western
Mining Corporation Limited - APPL 539 of 1995 - COLEMAN CC - 06/12/96 - Metal Ore Mining ................................... 5019

REST PERIOD
Application for interpretation of award re Where an employee works overtime before a rostered shift and does not have a break

of at least eight hours between the overtime and the rostered shift, does the award entitle the employee to be paid at
double time for all time work on the rostered shift until the employee has had a break of at least eight hours -
Commission found clause in award was capable of being interpreted by giving the words there plain meaning, that no
ambiguity arose and the question was to be answered in the negative - Declaration to issue - Australian Electrical,
Electronics, Foundry and Engineering Union (Western Australian Branch) -v- West Australian Newspapers Ltd - APPL
1073 of 1994 - GEORGE C - Printg, Publishg & Rcdd Media............................................................................................... 4706

SAFETY
Conference referred re reinstatement on the grounds of unfair dismissal - Applicant union claimed dismissal was unfair and

sought reinstatement - Respondent argued that as Applicant assaulted a fellow employee, had not dressed accordingly to
the required standard, disrupted safety meeting, left work without proper notification, had not followed required safety
work standards and had substandard work performance, termination was not unfair - Commission found on evidence that
from all circumstances termination was justified and that reinstatement was not warranted - Dismissed - E.G. Green &
Sons Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - CR 183 of 1996 - HALLIWELL SC - 03/07/96 - Food,
Beverage and Tobacco Mfg .................................................................................................................................................... 2463
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SAFETY - continued
Conference referred re terms and conditions of employment of two industrial agreements - Applicant Unions claimed that

information provided, incorrectly represented the nature of the project and that a fundamental change in the complexity
of project warranted reconsideration of the terms - Respondent argued that all relevant information regarding agreements
was given to the Unions, that the project was a "normal construction job" and nothing had happened subsequent to
negotiation to alter project status - Commission found on evidence that sufficient information was available for proper
assessment of nature of project and there was no significant change to the project - Commission further noted concerns
regarding safety of high voltage cables and requirements for mechanical covers and determined they should be addressed
within the parties established mechanism - Decision Issued - Clough WA - A Division of Clough Engineering Ltd -v-
COMM, ELECTRIC, ELECT, ENERGY & Others - CR 157 of 1996 - COLEMAN CC - 14/06/96 - General Construction 2465

Conference referred re claim for reinstatement on the grounds of unfair dismissal - Applicant Union argued previous incidents
relied on were inconsistently handled by the company and on the basis of practices in performing the job - Respondent
argued that despite numerous warnings, Applicant’s driving performance has been unsatisfactory therefore termination
was warranted - Commission reviewed authorities and found on evidence that termination because of Applicant’s
accident was harsh and accidents had not been of such an unsafe nature that he should not be allowed to return to work -
Declared and Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 263 of
1996 - BEECH C - 29/10/96 - Metal Ore Mining ................................................................................................................... 4761

Conference Referred re dispute over compulsory wearing of safety helmets - Applicant Union claimed that the compulsory
wearing of safety helmets at all times was not fair - Respondent argued policy was reasonable, lawful and in the interests
of an incident free site - Commission directed an investigation be held into the necessity of wearing helmets at all times
with a view to wearing helmets at crucial times and further directed respondent to consult with the applicant and
workforce on the ’Head and Eye Injury Policy and gave reasons therefore - Directed Accordingly - COMM, ELECTRIC,
ELECT, ENERGY -v- BHP Sheet & Coil Products Division - CR 86 of 1996 - GIFFORD C. - Metal Product
Manufacturing......................................................................................................................................................................... 4768

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

SHIFT WORK
Conference referred re dispute over interpretation of an order and agreement concerning shift provisions and the calculation of

wages - Applicants argued that the percentage rate applied to the ordinary rate and should be paid for the whole shift -
The Respondent company argued that the agreement provided for employees to work thirty -eight hours however these
penalties were not cumulative - Commission found that generally Part A of the Order operated to apply the Terms of
Agreement for the duration of the maintenance contract and that in terms of any inconsistencies between the Order and
the Agreement the former prevailed - Further interpretation re shift worker and payment of allowance given by
Commission - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Fluor Daniel Power Services Pty Ltd
- CR 167 of 1996 - COLEMAN CC - 15/07/96 - Electricity and Gas Supply ........................................................................ 4763

STAY OF PROCEEDINGS
4Application for stay of decision of Government School Teachers Tribunal (76 WAIG 2059) pending appeal to Full Bench -

Applicant claimed as regulation 135 of the Education Act applied to the s 7c inquiry and the regulation had not been
complied with, the inquiry was a nullity and a serious issue existed - Respondent argued that no special circumstances
existed to justify the stay being granted - President reviewed authorities and found on evidence that the applicant had not
established its case - Dismissed - Ms B McEwan -v- Leighton Contractors Pty Limited - APPL 32 of 1996 - President -
SHARKEY P - 21/06/96 - Education...................................................................................................................................... 2156

4Application for stay of decision of Commission pending appeal to Full Bench - Applicant claimed that as Commission order
required employer to undertake an unlawful act and Commission lacked jurisdiction to interfere with employer’s freedom
of contract, a serious issue existed - First Respondent argued that a later appeal date made both appeal and stay nugatory
and that as effect of stay would be the immediate termination of workers, a collateral purpose and an abuse of the process
would result - President reviewed authorities and found that as there had been no attempt, by applicant, to make notions
for appeal, the appeal had been an abuse of the process and a vehicle for the application for the stay - Dismissed - Co-
Operative Bulk Handling Limited -v- COMM, ELECTRIC, ELECT, ENERGY & Others - APPL 1014 of 1996 -
President - SHARKEY P - 07/08/96 - Storage........................................................................................................................ 2503

4Application for stay of operation of order - Applicant claimed that a serious issue existed as respondent was not an employee,
therefore Commission lacked jurisdiction to hear matter and that balance of convenience was in its favour - President
reviewed authorities and found that although the balance of convenience favoured the applicant, it was not convinced nor
persuaded that a serious issued nor any special circumstance existed to grant order - Dismissed - Douglas Bestall T/A
Besta Interlocking Modular Building System -v- Mr RC Zhang - APPL 1099 of 1996 - President - SHARKEY P -
23/08/96 - General Construction............................................................................................................................................. 3394

4Application for stay of operation of decision of Commission pending appeal to Full Bench - Applicant claimed denial by
Commission of a reasonable opportunity to be heard and thus breach of the principles of natural justice - Respondent
argued that any order would be nugatory because the order at first instance had already been complied with - President
held Principles to apply in applications for a stay were not satisfied as well as there being no special circumstances to
justify the order sought - Dismissed - Grovenor Pty Ltd T/A Harvey World Travel Sorrento Quay -v- Mr MR Buckley -
APPL 1154 of 1996 - President - SHARKEY P - 19/09/96 - Services to Transport............................................................... 4153

Application for orders to stay an inquiry or investigation under the Public Sector Management Act until outcome of criminal
charges had been determined - Applicant Union argued employee would be unable to adequately respond to questions
until criminal charges had been heard and determined and employee would be prejudiced in his employment -
Respondent argued PSA was without jurisdiction - PSA found mere existence of criminal charges did not turn the matter
into an industrial matter if it was not otherwise and S. 80I of the IR Act did not give jurisdiction to the PSA prior to
lodging an appeal to the PSAB - Dismissed - The Civil Service Association of Western Australia Incorporated -v-
Disability Services Commission - P 41 of 1996 - Public Service Arbitrator - BEECH C - 03/12/96 - Community Services 5017
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SUPERANNUATION
3Application to vary award re superannuation - CICS found Application did no more than reflect the conditions imposed by

Superannuation Guarantee (Administration) Act 1992- Granted - The Shop, Distributive and Allied Employees’
Association of Western Australia -v- Myer Stores Limited & Others - APPL 606 of 1996 - Commission in Court Session
- FIELDING C/BEECH C/GIFFORD C. - 25/10/96 - Personal & Household Good Rtlg ...................................................... 4480

Application for compensation and alleged denied contractual benefits - Applicant claimed that as termination was unfair,
compensation and one week’s pay in lieu of notice, holiday pay, superannuation and wages be given - Respondent argued
that there did not exist any liability for payment as the applicant had abandoned employment - Commission outlined
proceedings - Parties subsequently reached full and final settlement - Ordered Accordingly - Mr S Balan -v- River
Rooster (Aust) Pty Ltd - APPL 1119 of 1996 - FIELDING C - 25/11/96 - Food Retailing ................................................... 5022

TRAVELLING
2Appeal against decision of Industrial Magistrate (unreported) re costs - Appellant argued IM erred in fact and in law in finding

that the appellant was able to travel to court and home in one day; thereby not allowing the full amounts claimed and
sought order that the decision be set aside and all costs claimed be paid - There was no appearance for the Respondent -
Full Bench found IM purported to exercise his discretion to refuse to order payment of some items without sufficient
evidence - Upheld and Remitted - Mr AN Ross -v- Irene Egerton T/A Burravilla Contractors - APPL 883 of 1996 - Full
Bench - SHARKEY P/CAWLEY C./BEECH C - Agriculture................................................................................................ 4468

Application to vary Award re expense related allowances to reflect change in costs, as provided for in the Wage Fixing
Principles - Some Respondents argued that it was inappropriate to progress this matter due to Industrial Action by a
number of Unions seeking increased travelling allowances and sought to adjourn the matter until the dispute is resolved -
Commission found no evidence to indicate Industrial Action was currently taking place and no other good reason to
refuse to amend the Award as agreed by the Respondents - Granted - The Western Australian Builders’ Labourers,
Painters & Plasterers Union of Workers & Others -v- Adsigns Pty Ltd & Others - APPL 1060 of 1996 - SCOTT C. -
04/10/96 - General Construction............................................................................................................................................. 4667

TERMINATION
Application re denied contractual entitlements - Applicant claimed that insufficient termination notice was given and

commission payments were owed - Respondent argued the commission on selling of the farm was to be forfeited by the
applicant to offset a higher salary - Commission found on evidence the applicant was owed the commission and was to
be paid one months salary in lieu of notice - Granted - Mr JWC Chambers -v- Lawrence Peter Ferris T/A Carroll Realty -
APPL 111 of 1995 - HALLIWELL SC - 11/03/96 - Property Services .................................................................................. 2447

Application for compensation on the grounds of unfair dismissal - Applicant claimed contractual entitlements and payment of
earnings for the uncompleted portion of a fixed term contract were owed - Respondent argued that as contract of
employment did not exist the Commission lacked jurisdiction to deal with the matter - Commission on evidence found
that as the applicant was an employee jurisdiction existed, but as no contractual term was entered the claim of unfair
dismissal be dismissed - Commission further found that to determine payment of remainder of contract and to answer
question of contractual entitlement, further submissions were invited from the parties - Dismissed in Part/ Adjourned -
Mr SW Cooke -v- Omex Petroleum Pty Ltd - APPL 494 & 495 of 1996 - GIFFORD C. - 14/06/96 - Motor Vehicle Rtlg
& Services ............................................................................................................................................................................... 2449

Application re alleged unfair dismissal - Applicant claimed termination was unfair and sought compensation - Applicant further
argued that as application was an industrial matter, opportunity to present his case should be given - Respondent argued
that Commission lacked jurisdiction to hear matter as claim was not an "industrial matter" by reason of lapse of time -
Commission reviewed authorities, I.R. Act and found on evidence that as there has been a  considerable lapse of time,
that further proceedings were not desirable in public interest and the matter be dismissed - Dismissed - Mr W Jose -v-
Milne Feeds Pty Ltd - APPL 1329 of 1995 - BEECH C - 28/06/96 - Food, Beverage and Tobacco Mfg.............................. 2459

Conference referred re reinstatement on the grounds of unfair dismissal - Applicant union claimed dismissal was unfair and
sought reinstatement - Respondent argued that as Applicant assaulted a fellow employee, had not dressed accordingly to
the required standard, disrupted safety meeting, left work without proper notification, had not followed required safety
work standards and had substandard work performance, termination was not unfair - Commission found on evidence that
from all circumstances termination was justified and that reinstatement was not warranted - Dismissed - E.G. Green &
Sons Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - CR 183 of 1996 - HALLIWELL SC - 03/07/96 - Food,
Beverage and Tobacco Mfg .................................................................................................................................................... 2463

2Appeal against decision of Commission (75 WAIG 2854) re dismissed claim for denied contractual entitlements on the
grounds of unfair dismissal - Appellant claimed that Commission erred in law in failing to undertake adequate
assessment of evidence, in drawing unsupported conclusions, in using irrelevant material to draw conclusions and in
failing to apply principle of stare decisis - Respondent argued that relationship of trust had been destroyed and appellant
had continued to conduct business in a manner contrary to obligations, further eroding employment relationship - Full
Bench reviewed authorities and found that although the appellant failed to establish that the Commission erred in the
exercise of discretion, the notice period given was too short and that extra payment be given to the appellant - Upheld in
Part - Mr PR Courtland -v- Oaklea Pty Ltd C/o Wesfarmers - APPL 1049 of 1995 - Full Bench - SHARKEY
P/HALLIWELL SC/GIFFORD C. - 25/07/96 - Insurance ...................................................................................................... 2481

Application for compensation on the grounds of unfair dismissal - Applicant claimed termination was unfair and without reason
and sought compensation for loss and injury - Respondent argued that termination was in accordance with rights under
Applicant’s condition of service - Commission found on evidence that although dismissal was not unlawful, it was harsh,
without justification and had caused loss and injury - Granted - Ms N Durer -v- C & C Photo’s - APPL 873 of 1995 -
GEORGE C - 22/01/96 - Personal Services ............................................................................................................................ 2852

Application for order of costs re unfair dismissal claim - Applicant’s witness claimed costs for lost income - Respondent sought
costs pursuant to s27(1)(c) of IR Act for travelling, parking fees and income forgone - Commission reviewed authorities
and found that as an order pursuant to s27(1)(c) was warranted only in "extreme cases", application was of a
conventional nature and accordingly dismissed - Commission further found that inconvenience arising from witness not
being summoned was the Applicant’s responsibility and lost income incurred would be paid by the Applicant - Granted
in Part - Ms L Klemm -v- Dr M Oehlers & Dr N Miller - Balga Medical Centre - APPL 6 of 1996 - BEECH C - 12/07/96
- Health Services ..................................................................................................................................................................... 2853

Application for compensation re unfair dismissal - Applicant claimed 6 months remuneration should be paid due to
Respondent’s failure to comply with initial reinstatement Order - Respondent argued reinstatement order was not
implemented when termination was similar to redundancy and as long term re-employment was not possible
compensation should be accordingly adjusted - Commission reviewed authorities and found on evidence that previous
Order be revoked, with dismissal declared as unfair and compensation to be paid - Declared and Ordered Accordingly -
Mr JJ Moreno -v- Serco (Australia) Pty Ltd - APPL 468 of 1996 - GIFFORD C. - 26/07/96 - Personal & Household
Good  Rtlg............................................................................................................................................................................... 2855
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TERMINATION - continued
Application re denied contractual entitlements - Applicant claimed bonus payments under advertising expenditure arrangement

were not sufficiently reimbursed upon termination - Respondent argued that payments were based on applicant’s gross,
not net, income and that employee terminated services during a budget period - Commission found on evidence that as
no written or oral evidence existed to suggest a budget reconciliation period applied to Applicant retrospectively from
termination, pro rata expenditure could not be applied - Granted - Ms S Muir -v- Kelmscott Real Estate - APPL 1380 of
1995 - PARKS C - 15/07/96 - Property Services .................................................................................................................... 2858

Application for reinstatement on the grounds of unfair dismissal - Applicant claimed the termination was contrived and
dismissal unfair as the duties performed were undertaken by another and not made redundant - Respondent argued the
termination was necessary due to the restructure of the warehouse and distribution system - Commission found the
reorganisation of operation of the distribution centre was vital for improving the performance of the centre and the
position previously held by the applicant had been made redundant - Dismissed - Ms P Rao -v- Tony Barlow Menswear -
APPL 732 of 1996 - COLEMAN CC - 29/07/92 - Personal & Household Good Rtlg ........................................................... 2860

Application re unfair dismissal - Applicant claimed termination was unfair as inadequate training was received - Respondent
argued that Applicant was employed under standard three month probationary and training period, during which the
required level of performance failed to be met - Commission found on evidence that it favoured Respondent’s reasons for
dismissal - Dismissed - Mr PN Stokes -v- Gelflex Laboratories - APPL 543 of 1995 - PARKS C - 23/07/96 - Other
Manufacturing......................................................................................................................................................................... 2862

Conference referred re long service leave entitlements - Applicant claimed employment was suspended, not terminated, and by
virtue of the Long Service Leave General Order service was continuous - Defendant argued that as Applicant’s
employment was terminated and then reinstated, the service for long service leave purposes was broken and could not
count prior to reinstatement - Commission found on evidence that employment was suspended and although period of
suspension would not count as service, the service was continuous and long service leave would be granted - Granted -
Mr G Papa -v- Wormald Security - CR 9 of 1995 - BEECH C - 23/07/96 - Business Services ............................................. 2885

Application for compensation and declaration of unfair dismissal - Applicant claimed compensation on the grounds of unfair
dismissal - Respondent argued the Board lacked jurisdiction to award compensation - PSAB reviewed authorities and
found in preliminary matter, that compensation fell within the remedies referred to in S.80I of the Act and the matter be
relisted to hear merits of the claim - Decision Issued - TH Johnson -v- State Govt Insurance Commission - PSAB 16 of
1994 - Public Service Appeal Board - GEORGE C - 31/05/96 - Government Administration .............................................. 2896

Application for alleged denied contractual entitlements or compensation on the grounds of unfair dismissal - Applicant claimed
he was denied procedural fairness in the termination of his services, and some outstanding commission payments and
one weeks wages, including interest on the entitlement being sought under Section 32 of the Supreme Court Act -
Respondent argued the written employment agreement gave "absolute discretion" to terminate the applicant’s
employment during an alleged probationary period - Commission found on evidence outstanding commission was owed
under verbal agreement - Commission found insufficient evidence to assess remainder of claim and rejected interest
claim - Granted in Part - Mr P Blurton -v- D.P.H. Nominees Pty Ltd - APPL 598 of 1996 - COLEMAN CC - 06/08/96 -
Property Services .................................................................................................................................................................... 3757

Application for dismissal of unfair dismissal claim - Applicant claimed 22 unfair dismissal applications filed by employees
were not an industrial matter, lacked standing as they were filed out of 28 day limit, or should be dismissed due to the
time lapse between dismissals and referral of applications to Commission - Respondents argued dismissals constituted a
common industrial matter and that temporal connection was not an issue in this determination - Commission reviewed
authorities and found that unfair dismissals had character of an industrial matter and jurisdiction to deal with the 22
applications existed - Declared Accordingly - Swan Brewery Company Limited -v- Mr J Baradziej & Others - APPL 928
of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ..................................................................................... 3762

2Appeal against decision of the Public Service Appeal Board (76 WAIG 2896) - Applicant claims that PSAB had no jurisdiction
to hear and determine the matter before it, and to make a declaration that the Respondent had been unfairly dismissed
and thus award compensation - Respondent argued that Full Bench lacked jurisdiction to hear and determine the appeal
on grounds that s.49(i) of I.R. Act 1975 enables appeals to be made to the Full Bench from the decision of the
Commission under the Act and for the purposes of s.49 the board was not the Commission because it was not constituted
by a Commissioner - Full Bench held after consideration of sections 49(2), 80ZE, 80Z(1) and 80X(1), that no appeal lies
to the Full Bench from the decision of the board appealed against and consequently had no jurisdiction in this matter -
Dismissed - State Government Insurance Commission -v- TH Johnson - APPL 890 of 1996 - Full Bench - SHARKEY
P/COLEMAN CC/FIELDING C - 01/10/96 - Insurance......................................................................................................... 4142

Application for compensation on the grounds of unfair dismissal - Applicant claimed that termination was unfair as opportunity
to provide explanation was denied and sought compensation for unexpired contract period - Respondent argued that
Applicant had been given ample opportunity but that explanation was not accepted and there was no reason for
employee’s action - Commission found that Applicant did not contest that reinstatement was impracticable and in
accordance with s.23A of the I.R. Act ordered compensation - Granted - Mr T Atkins -v- Vanguard Video Group Pty Ltd
T/A Videolink Mirrabooka - APPL 652 of 1996 - COLEMAN CC - 15/08/96 - Motion Picture Radio & TV Serv.............. 4333

Application for compensation and contractual entitlements on the grounds of unfair dismissal - Applicant claimed that
contractual benefit, in the form of a bonus in consideration of overtime worked, was denied upon termination and that
dismissal was unfair - Respondent denied making reference to bonus payment and argued that dismissal was based upon
Applicant’s abusive manner, mishandling of stock and failure to follow instructions - Commission reviewed authorities
and found on evidence that promise of bonus did not constitute a contractual benefit - Commission further found that
due to lack of validity of Respondent’s reasons, dismissal was unfair - Granted in Part - Mr M Axell -v- West State
Seafoods - APPL 493 of 1996 - GIFFORD C. - 06/08/96 - Food, Beverage and Tobacco Mfg............................................. 4335

Application re unfair dismissal claim - Question re jurisdiction - Respondent argued there was a probationary period, no
dismissal and employment was covered by a Workplace Agreement - Commission found employment did not end with
effluxion of time, but Workplace Agreement ceased to have effect after the termination - Struck out for want of
jurisdiction - Mr P Bastow -v- Evenstorm Pty Ltd T/A Tensingh’s Restaurant - APPL 625 of 1996 - BEECH C - 07/08/96
- Accommodatn, Cafes&Restaurants ...................................................................................................................................... 4337

Application for unpaid entitlements - Applicant claimed that as the Job Start Umbrella Agreement portrayed the relationship as
one of an employer/employee unpaid benefits under employment contract were due - Respondent did not appear but
argued that it had terminated employee due to lack of money - Commission found that Applicant’s calculation of salary
entitlements was a correct reflection of the employment contract but that provisions from September agreement were to
be used to calculate termination and holiday pay - Ordered Accordingly - Mr EJ Calder -v- The Australian Commercial
Centre Pty Ltd - APPL 1185 of 1995 - GEORGE C - 27/08/96 - Insurance........................................................................... 4338
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TERMINATION - continued
Application for allegedly denied contractual entitlements re pay in lieu of notice - Applicant claimed that he was not given

notice of termination, was retrenched and was entitled to 3 months pay in lieu of notice - Respondent argued that no
basis in evidence nor in law existed for the payment of the 3 months pay in lieu of notice and the one months notice
given was an equal term of the contract - Commission found notice was provided in accordance with Termination clause
in contract - Dismissed - Mr SW Cooke -v - Omex Petroleum Pty Ltd - APPL 494 of 1996 - GIFFORD C. - Motor
Vehicle Rtlg & Services.......................................................................................................................................................... 4340

Application for compensation on the grounds of unfair dismissal - Applicant claimed that dismissal was unfair as Respondent’s
complaints were based upon personal matters rather than her standard of work - Respondent argued dismissal was due to
Applicant’s unsatisfactory attitude to work and training and threats of resignation - Respondent further argued that
Commission lacked jurisdiction as parties had previously reached agreement on the matter - Commission reviewed
authorities and found on evidence that it would not be just and equitable to allow Applicant to proceed with application
as agreement was already reached by compromise and furthermore Applicant failed to prove that dismissal was unfair -
Dismissed - Ms LM Foley -v- G & J Reely School of Dancing T/A Arthur Murray School of Dancing - APPL 233 of
1996 - FIELDING C - 13/08/96 - Sport and Recreation ......................................................................................................... 4342

Application for allegedly denied contractual entitlements - Applicant claimed that effective date of termination was at the
expiry of the one week’s notice and unpaid commission was due - Respondent argued that termination was on the same
day as the resignation letter and when informed of this fact, Applicant agreed and left - Commission found that even if
termination had occurred at later date Applicant would not have been due commission at higher rate - Dismissed - Ms T
Gibson -v- David Evans Real Estate - APPL 722 of 1996 - BEECH C - 09/09/96 - Property Services ................................. 4346

Application for compensation on the grounds of unfair dismissal - Applicant argued he was summarily dismissed on telephone,
that events confirmed this and later contracts were in response to service of application - Respondent argued employee
was not dismissed on telephone and was subsequently terminated for refusal to report for duty in accordance with his
roster after that telephone call - Commission found on evidence that Applicant was not dismissed when claimed and no
justification for compensation - Dismissed - Mr V McGuinn -v- Curtin Hotels Pty Ltd (Curtin Tavern) - APPL 669 of
1996 - PARKS C - 07/08/96 - Accommodatn, Cafes&Restaurants ........................................................................................ 4347

Application for compensation on the grounds of unfair dismissal - Applicant claimed that as termination resulted in suffered
burden and stress, compensation of 6 months wages is sought rather than re-instatement - Respondent argued that
compensation was not due as the Applicant resigned from position and Commission lacked jurisdiction to hear matter -
Commission found on evidence that dismissal was harsh and unfair and as re-instatement would be impracticable,
compensation for loss or injury caused by the dismissal was the only option open - Granted - Mr P Willie -v- Oyster
Beds Restaurant - APPL 653 of 1996 - GIFFORD C. - 01/10/96 - Accommodatn, Cafes&Restaurants................................ 4349

2Appeal against decision of Commission (76 WAIG 747) re dismissed claim of unfair dismissal for alleged redundancy -
Appellant argued employees were selected in preference to other employees contrary to the respondent’s own specified
criteria for selecting employees to be made redundant - Appellant argued that Commission misused its advantage of
seeing witnesses and misdirected itself on the evidence so as to fall into error - Full Bench found that the Commission
properly assessed all of the evidence, the weight given to that evidence and that there was no miscarriage of the
Commission’s discretion - Appeal dismissed - BRICK, TILE & POTTERY UNION -v- Bristile Clay Tiles - APPL 500 of
1996 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - Non-Metallic Min Product Mfg ............................................. 4420

2Appeal against decision of Commission (76 WAIG 731) re claims of unfair dismissal and allegedly denied contractual
entitlements dismissed for want of jurisdiction under application to strike out - Appellant argued that determining
whether an application by the appellant under the Federal IR Act 1988 was competent, was none of the Commission’s
business and that the existence of that application was sufficient to found jurisdiction in the Commission - Appellant
also argued Commission denied natural justice by not allowing the appellant to re-open - Full Bench found that
Commission was correct in finding there was no competent application made in accordance with s17EA of the Federal
Act and that therefore there was no jurisdiction in the Commission under s29 of the IR Act 1979 - Full Bench further
found that although the Commission dealt with the application by correspondence, clearly it did so correctly with all the
relevant submissions the parties wished to make, having given them the opportunity so to do - Dismissed - Mr GHT
Flaherty -v- Siemens Aust Ltd - APPL 439 of 1996 - Full Bench - SHARKEY P/GEORGE C/GIFFORD C. -
Communication Services ........................................................................................................................................................ 4429

2"Cross" Appeals against decision of Commission (76 WAIG 207, 1184) re unfair dismissal - First Appellant (Applicant of first
instance) argued Commission was wrong in findings of fact based on witnesses or had insufficient regard for evidence
which would have resulted in a different decision - First Appellant argued Commission erred in findings involving who
the employer was, that he was genuinely made redundant, that reinstatement was impractical or alternatively in assessing
award of compensation and argued employer should not receive an extension of time - Appellant 2(Respondent of first
instance) argued Commission erred in finding dismissal unfair and in ordering compensation when there was no such
claim, in holding monies paid on compensation for redundancy did not eliminate any loss or damage from any breach of
the Minimum Conditions of Employment Act and that order resulted in compensation beyond the monies that could be
ordered under the Act - Full Bench noted there was no provision for cross Appeals and found that in order to do justice
the Application to extend time to file the employers second appeal should be granted - Full Bench review I.R. Act
Minimum Conditions of Employment Act, Authorities and found Commission did not err in deterring employer and
there was no miscarriage of the exercise of the Commissions discretion such as to justify interference of the Full Bench -
Dismissed - Mr J Gilmore -v- Cecil Bros Pty Ltd - APPL 496,706 of 1996 - Full Bench - SHARKEY P/CAWLEY
C./GIFFORD C. - 08/11/96 - Personal & Household Good Rtlg............................................................................................ 4434

3Application to vary Award re termination of employment, introduction of change and redundancy, by consent - Applicant
sought to give effect to TCR provisions and argued it amounted to a safety net - Commission in Court Session was
prepared to amend on same basis as another application - Granted - Sales Representatives’ and Commercial Travellers’
Guild of W.A., Industrial Union of Workers -v- Leonard Industries Pty Ltd & Others - APPL 592 of 1996 - Commission
in Court Session - FIELDING C/BEECH C/GIFFORD C. - 25/10/96 - Personal & Household Good Rtlg........................... 4471

Application for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including
payment for overtime worked - Respondent argued Applicant was "incapable of performing work for which she was
hired" - Commission found on evidence that dismissal was not unfair, that no contractual entitlements relating to
overtime payment existed and ordered that unpaid wages be paid - Granted in Part - Ms KY Deng -v- Sin-Aus-Bel Pty
Ltd T/A Ascot Inn - APPL 991 of 1995 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants ............................ 4712

Application for relief on grounds of unfair dismissal - Respondent argued that Applicant’s work performance was of poor
standard and that there were repeated occasions of poor time keeping - Commission found there were clear and justified
reasons connected with the Applicant’s conduct for his dismissal - Dismissed - Mr JC Hill -v- Quirk Corporate Cleaning
Australia Pty Ltd - APPL 953 of 1996 - SCOTT C. - 25/10/96 - Property Services............................................................... 4717
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TERMINATION - continued
Appeal by teacher against dismissal - Applicant argued that there was no requirement under the Act and Regulations that an

appeal should be dealt with within a certain period, therefore it should be heard - Respondent argued that Commission
should refrain from dealing with matter as it was no longer in the public interest - Commission found that the
disadvantage to the Minister in being required to defend the appeal, the inevitable difficulties associated with attempting
to re-visit controversial events in 1990 and 1991 and the eventual permanent filling of the position held by Applicant
outweighs the reasons advanced by him for the delay and that further proceedings were not desirable in public interest -
Dismissed - Mr DG Howard -v- Ministry of Education - APPL 1103 of 1996 - BEECH C - 16/10/96 - Education.............. 4719

Application for compensation on the grounds of dismissal - Respondent claimed applicant was derelict in her duties and stole
some fruit - Commission found in all the circumstances the Applicant was wrongly accused of stealing and it was the
Respondent who terminated the Applicant’s employment - Commission found it impractical to reinstate the Applicant
and determined compensation - Granted - Ms M Jaggard -v- Tranby Pty Ltd T/A Court Hotel - APPL 608 of 1996 -
FIELDING C - 07/10/96 - Accommodatn, Cafes&Restaurants .............................................................................................. 4720

Application for relief on grounds of unfair dismissal - Applicant argued she was forced to resign - Commission found on
evidence that there had been no constructive dismissal but an unfortunate misunderstanding between the parties
involving long service leave payments - Dismissed - Ms S Lee -v- Scalisi Fine Upholstery - APPL 952 of 1996 - SCOTT
C. - 28/10/96 - Personal & Household Good W/sg................................................................................................................. 4724

Application for relief on grounds of unfair dismissal - Applicant argued reason for dismissal was regarding question of
appropriate rate of pay - Respondent argued that due to continuing decline in the profitability of the business termination
was justified - Commission found on evidence that Respondent had established the onus of its case that termination was
justified but its approach left something to be desired - Commission further found that reinstatement would not be
practicable and ordered compensation be paid - Ordered Accordingly - Ms SP McMahon -v- Caltex Malaga - APPL 37
of 1996 - SCOTT C. - 10/09/96 - Motor Vehicle Rtlg & Services ......................................................................................... 4726

Application for allegedly denied contractual entitlements re: wages based on a period of suspension, payment in lieu of notice,
and annual leave entitlement. Conference referred re claim for compensation on the grounds of unfair dismissal -
Commission found common factor in both matters in that the respondent did not consider payment in lieu of notice and
annual leave due to alleged misconduct - Commission found incidents did not constitute valid reasons for the applicants
dismissal and granted compensation and denied contractual benefits - Granted - Ms B J Radley -v- Anther Pty Ltd T/A
TSA and Relocatables WA - CR 340 of 1995;APPL 295 of 1996 - GIFFORD C. - 25/10/96 - Other Manufacturing .......... 4727

Application for compensation on the grounds of unfair dismissal, alleged denied contractual entitlements and workers
compensation - Commission reviewed matter and found that as the Respondent did not terminate or dismiss Applicant
from employment it had no authority to deal with the matter and it was unable to enforce Workers Compensation Act -
Dismissed - Mr S Stanik -v- Wonwalls Pty Ltd T/A Wonder Walls - APPL 474 of 1996 - GIFFORD C. - 10/10/96 -
General Construction .............................................................................................................................................................. 4733

Application for compensation on the grounds of unfair dismissal - Applicant argued that Respondent’s employment of new staff
after dismissal made it unfair - Respondent argued that due to a downturn in his business, termination was justified -
Commission found on evidence that as Respondent had a legitimate and valid reason for termination, there was no
connection with claim of underpayment and no elements of harshness or unfairness - Dismissed - Ms TC Stewart -v-
Bentley Centre Lunch Bar - APPL 763 of 1996 - GIFFORD C. - 01/11/96 - Accommodatn, Cafes&Restaurants ................ 4736

Application for reinstatement on the grounds of unfair dismissal - Applicant argued dismissal was unfair due to short period of
notice - Respondent argued that the dismissal was due to severe financial problems - Commission ignored a form of
discharge as they were not under seal and found in favour of the Respondent - Dismissed - Mr L Trumino -v- Orbit
Amusements - APPL 819 & 938 of 1996 - FIELDING C - 07/10/96 - Sport and Recreation ................................................ 4738

Application for compensation on the grounds of unfair dismissal after an incident involving safety of a vehicle - Respondent
claimed applicant was not dismissed - Commission found that the evidence of the applicant was more credible,
reinstatement was impractical and applicant was entitled to payment in lieu of notice - Granted - Mr B Wilkins -v- B & R
Concrete Products Pty Ltd - APPL 220 of 1996 - BEECH C - General Construction ............................................................ 4740

Application re alleged unfair dismissal - Applicant claimed that he withdrew his notice of resignation - Respondent argued that
Applicant was not terminated but he resigned - Commission reviewed authorities and found on evidence that any
withdrawal of resignation was not accepted - Dismissed for want of jurisdiction - Mr GC Williams -v- Cadnet (Perth) Pty
Ltd - APPL 812 of 1996 - BEECH C - 23/10/96 - Business Services..................................................................................... 4741

Applications for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including petrol
and telephone expenses, annual leave entitlements and bonus payment - Applicant argued, inter alia, that contract was
for a 5 year fixed term - Respondent argued that dismissal occurred as Applicant’s contract was for 12 months and it
expired - Commission found on evidence that outstanding bonus, annual leave entitlements, petrol and telephone
expenses should be reimbursed and that the claim for contractual entitlements payments based on 5 year term
engagement should fail - Commission further found that as dismissal had been effected due to expiration of contract, it
had no authority to hear and determine matter regarding harshness or unfairness - Granted in Part - Ms B Yahiya -v-
Graphic Holdings Pty Ltd - APPL 187,189 of 1996 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants.......... 4743

Application for compensation on the grounds of unfair dismissal arising out of reduction in hours of work - Applicant claimed
that she had her hours of work reduced - Respondent claimed that the applicant had walked out on her own volition -
Commission found that the respondent had reduced the applicant’s hours contravening the terms of the letter of
appointment and found in favour of the applicant - Granted - Mrs FY Liu -v- Victory Garden International Food Arcade -
APPL 908 of 1996 - FIELDING C - Accommodatn, Cafes&Restaurants .............................................................................. 4750

Conference referred re claim for reinstatement on the grounds of unfair dismissal - Applicant Union argued previous incidents
relied on were inconsistently handled by the company and on the basis of practices in performing the job - Respondent
argued that despite numerous warnings, Applicant’s driving performance has been unsatisfactory therefore termination
was warranted - Commission reviewed authorities and found on evidence that termination because of Applicant’s
accident was harsh and accidents had not been of such an unsafe nature that he should not be allowed to return to work -
Declared and Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd - CR 263 of
1996 - BEECH C - 29/10/96 - Metal Ore Mining ................................................................................................................... 4761

2Appeal against decision of Industrial Magistrate (unreported) re complaint of failure to pay accident pay and pro rata Long
Service leave under award - Appellant argued Industrial Magistrate erred in dismissing the complaint on the grounds of
Res Judicata and Estoppel and in finding appellant resigned not retired - Respondent argued an earlier consent
judgement in another court was limited to the injuries and damages claims from incidents before a certain date - Full
Bench found consent judgement still satisfied Res Judicata, appellant was not an employee at the time specified in the
complaint and Industrial Magistrate was entitled to find he did not retire - Dismissed - Mr DW Bell -v- W.A. Fire
Brigades Board - APPL 1370 of 1995;APPL 122 of 1996 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 26/11/96 -
Other Services ......................................................................................................................................................................... 4867
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TERMINATION - continued
Application for reinstatement on the grounds of unfair dismissal - Respondent argued that Applicant had been asleep on duty,

was absent from his job to attend a Rock Festival and was untrustworthy - Commission found on evidence that the
Applicant was asleep as alleged by Respondent - Commission further found that the credibility of the Applicant was
affected by what was believed to be his lack of integrity in his dealing with the respondent over his absence at the Rock
Festival and his inability to appreciate the level of responsibility which devolved on an ESO to maintain a state of
alertness in order to properly discharge the responsibilities of the position - Dismissed - Mr GR Adams -v- Western
Mining Corporation Limited - APPL 539 of 1995 - COLEMAN CC - 06/12/96 - Metal Ore Mining ................................... 5019

Application for compensation and alleged denied contractual benefits - Applicant claimed that as termination was unfair,
compensation and one week’s pay in lieu of notice, holiday pay, superannuation and wages be given - Respondent argued
that there did not exist any liability for payment as the applicant had abandoned employment - Commission outlined
proceedings - Parties subsequently reached full and final settlement - Ordered Accordingly - Mr S Balan -v- River
Rooster (Aust) Pty Ltd - APPL 1119 of 1996 - FIELDING C - 25/11/96 - Food Retailing ................................................... 5022

Application for costs - re dismissed unfair dismissal application - Respondent sought costs alleging applicant did not have an
arguable case. Commission stated that costs ought not to be awarded except in extreme cases and the case could not be
described as ’an extreme case’ - Dismissed - Mr GC Williams -v- Cadnet (Perth) Pty Ltd - APPL 812 of 1996 - BEECH C
- 02/12/96 - Finance ................................................................................................................................................................ 5025

Application for dismissal of unfair dismissal claim - Corrected Decision issued - Applicant claimed 22 unfair dismissal
applications filed by employees were not an industrial matter, lacked standing as they were filed out of 28 day limit, or
should be dismissed due to the time lapse between dismissal and referral of applications to Commission - Respondents
argued dismissals constituted a common industrial matter and that temporal connection was not an issue in this
determination - Commission reviewed authorities and found that unfair dismissal had character of an industrial matter
and jurisdiction to deal with the 22 applications existed - Declared Accordingly - Mr J Baradziej -v- Swan Brewery
Company Limited - APPL 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 438, 439, 440, 441,442,
443, 444, 445, 928 of 1995 - PARKS C - 08/08/96 - Food, Beverage and Tobacco Mfg ...................................................... 5036

TRAINING
Application for Order re EBA career structure - Applicant sought an order to allow EBA to be implemented in relation to

training mechanical tradespeople to obtain Restricted Electrical Licences - 2nd Respondent Union agreed to implement
its agreement with BHP but 1st Respondent Union argued that Restricted Electrical Licences were inappropriate and
unsafe - Commission found that it was  appropriate to issue an order for training to occur, and the existence of the EBA
and the evidence that REL’s were "law of the land" was the answer to the objections held by the 1st Respondent -
Decision Issued - BHP Iron Ore Pty Ltd -v- Australian Electrical, Electronics, Foundry and Engineering Union (Western
Australian Branch) & Other - CR 100 of 1995 - BEECH C - 24/06/96 - Metal Ore Mining.................................................. 2464

Application re unfair dismissal - Applicant claimed termination was unfair as inadequate training was received - Respondent
argued that Applicant was employed under standard three month probationary and training period, during which the
required level of performance failed to be met - Commission found on evidence that it favoured Respondent’s reasons for
dismissal - Dismissed - Mr PN Stokes -v- Gelflex Laboratories - APPL 543 of 1995 - PARKS C - 23/07/96 - Other
Manufacturing......................................................................................................................................................................... 2862

Application seeking a Speaking to the Minutes - 1st Respondent Union sought to add words to the Minutes of Proposed Order
so that it would operate "subject to the provisions of the Enterprise Bargaining Agreement" between the parties as well
as to the Electricity Act, the Electricity Licensing Regulations 1991 and the requirements of the Electrical Licensing
Board - Commission found that it is not appropriate for the CEPU’s suggested wording to be included in the order as one
of the most fundamental issues requiring determination is the parties differing interpretations of the wording used in
their Enterprise Bargaining Agreement - Minutes of Proposed Order Issued - BHP Iron Ore Pty Ltd -v- Australian
Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch) & Other - CR 100 of 1995 -
BEECH C - Metal Ore Mining................................................................................................................................................ 2884

TRANSFER
Application re unfair transfer - Applicant claimed that the forced transfer was unfair - Respondent argued that the transfer was

due to excess teachers and the applicant’s lack of qualifications to teach in other subjects - Commission found on
evidence the forced transfer was unfair as the applicant was not consulted and no options were explored to accommodate
the situation - Decision Issued - State School Teachers Union of W.A. (Inc) -v- Hon Min for Education - CR 185 of 1995
- BEECH C - 05/06/96 - Education......................................................................................................................................... 2467

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

Application re denied contractual entitlements claim and transfer of employee - Applicant argued inter alia, transfer was a
reality and sought orders, to invalidate transfer of employee, a declaration that the registration of the the emloyee, a
redeployee as invalid, as an alternative to appoint the employee to another suitable position - Respondent argued that
those were orders sought by the applications which are beyond the jurisdiction of the Commission and that of the
Arbitrator and the principle of estopel should apply to one application. - Commission found that the employee could not
seek to establish past rights or alter past acts or things done by the respondent - Commission further found that more
argument was required on contractual entitlements and dismissed application to rectify transfer - Dismissed in Part - NM
Bourne -v- Perth Theatre Trust - APPL 1058 of 1994 ;PSAC 29 of 1995 - PARKS C - 29/11/96 - Libraries Museums and
the Arts.................................................................................................................................................................................... 5012
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UNFAIR DISCREPANCY
Application re unfair transfer - Applicant claimed that the forced transfer was unfair - Respondent argued that the transfer was

due to excess teachers and the applicant’s lack of qualifications to teach in other subjects - Commission found on
evidence the forced transfer was unfair as the applicant was not consulted and no options were explored to accommodate
the situation - Decision Issued - State School Teachers Union of W.A. (Inc) -v- Hon Min for Education - CR 185 of 1995
- BEECH C - 05/06/96 - Education......................................................................................................................................... 2467

Conference referred re lack of consultation in advertisement of positions - Applicant Union claimed Respondent did not
exercise procedural fairness in advertisement of 30 positions and interview selection, sought a Declaration that process
was null and void and that negotiations commence with union - Respondent argued that process was not unfair in
selection or outcome and that matter was resolved in the best interests of employees - Commission found that there was
either a lack of jurisdiction or insufficient evidence of an unfair process or outcome - Dismissed - Australian Railways
Union of Workers, West Australian Branch -v- Western Australian Government Railways Commission - CR 188 of 1996
- SCOTT C. - 23/08/96 - Rail Transport ................................................................................................................................. 3767

3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS
found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473

Application for compensation on the grounds of unfair dismissal - Applicant argued that Respondent’s employment of new staff
after dismissal made it unfair - Respondent argued that due to a downturn in his business, termination was justified -
Commission found on evidence that as Respondent had a legitimate and valid reason for termination, there was no
connection with claim of underpayment and no elements of harshness or unfairness - Dismissed - Ms TC Stewart -v-
Bentley Centre Lunch Bar - APPL 763 of 1996 - GIFFORD C. - 01/11/96 - Accommodatn, Cafes&Restaurants ................ 4736

UNIONS
2Application for registration of new organisation - Applicants claimed that the new organisation was a result of the

amalgamation of the two unions and was to be called "The Textile Clothing and Footwear Union of Worker, Western
Australia" - Full Bench found that as application had been signed by both Presidents and Secretaries of the two applicant
unions it clearly designated the real applicants, and so a substitution of the proposed name with the applicant
organisations would occur - Full Bench further found that as there was a lack of provision for absent voting, it was not
satisfied that the subject matter contained in the rules was pursuant to s.56 of the IR Act - Refused - The Western
Australian Clothing and Allied Trades’ Industrial Union of Workers & Other -v- (Not applicable) - APPL 650 of 1996 -
Full Bench - SHARKEY P/CAWLEY C./PARKS C - 05/07/96 - Unions.............................................................................. 2497

1Appeal against decision of President (76 WAIG 641) re Declarations that General Committee had breached registered
organisation rules and that resolutions providing payment of solicitors’ account were null and void - Appellant argued,
inter alia, section 66(2) of I.R. Act did not allow declarations and President misinterpreted rules - IAC reviewed power of
President to make a declaration that the Appellant organisation and members of its general committee acted in breach of
a rule of the organisation and that accordingly certain resolution were void - IAC found discretion did not miscarry -
Dismissed - The West Australian Locomotive Engine Drivers’, Firemen’s and Cleaners’ Union of Workers -v- Mr E
Schmid - IAC 2 of 1996 - Industrial Appeal Court - - 22/07/96 - Unions .............................................................................. 3380

4Application for orders - Applicant claimed that positions of General President, General Vice President, General Treasurer
needed to be filled and sought order to direct election by Chief Electoral Officer - President found that under s.26 of the
Act, orders were necessary and variation to these orders be for persons in positions under election to hold that office
until poll is declared in the election - Ordered Accordingly - Mr AJ Fiorentino -v- West Australian Railways Officers’
Union - APPL 1049 of 1996 - President - SHARKEY P - 16/08/96 - Unions ........................................................................ 3395

4Application for declaration that rules relating to membership and offices of the Applicant Union are deemed to be the same as
its Federal counterpart body - Applicant Union argued rules had been varied to mirror those of its Federal counterpart
body - Full Bench found no reason for the application not to proceed - Granted - PLUMBERS & GASFITTERS UNION
-v- (Not applicable) - APPL 1018 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/CAWLEY C. - 16/09/96 - Other
Services ................................................................................................................................................................................... 4147

1Appeal against a decision of the Bench (76 WAIG 1281) that the registration of an agreement made between the Appellant and
second Respondent be quashed - Appellant contended that the Full Bench ought not to have quashed the Commissions
decision and ought not to have made orders requiring the application for registration to be heard afresh because no useful
purpose would be served in so doing and failed to consider the issue of futility - Appellant further contended that the
Full Bench appeal was incompetent because the first Respondents officers had not been properly elected - 1st
Respondent argued if Agreement was not valid or was contrary to I.R. Act, s41(2) did not require it to be registered -
IAC stated, was whether Commission had a direction to refuse to register the Agreement and if so what was the nature
and extent of the direction and found Commission should not register an agreement that did not meet the threshold
requirements of s41 - IAC held that this was not a case where a fundamental jurisdictional fact was absent and as a result
the Bench was perfectly entitled to take the view that as jurisdiction was not affected these matters could have been
raised previously, it was too late to raise an issue about the authority of the officers of the union to bring the proceedings
- Appeal dismissed - Burswood Resort (Management) Ltd -v- LIQUOR, HOSPITALITY & MISC - IAC 4 of 1996 -
Industrial Appeal Court - Franklyn J./Rowland J./Anderson J. - 25/09/96 - Sport and Recreation........................................ 4417

2Appeals against decisions of Industrial Magistrate (unreported) re conviction and fines for offences under the I.R. Act -
Appellant argued all references to the organisation to which the threat the subject of the charge related referred to a
federally registered body not a state registered body and that there was an inconsistency between the Federal and the
State Acts - Full Bench found State Act was invalid by virtue of s 109 of the constitution and it was not established
beyond reasonable doubt that threats were made because the persons mentioned were not members of the State
Organisation - Upheld and Quashed - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 1246,1247,1248,1249 & 1250
of 1995 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - 04/11/96 - Road Transport................................................. 4458

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872
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UNIONS - continued
2Application for enforcement of order re cessation of industrial action and return to work - Applicant argued officials of

respondent unions incited employees to remain absent from work in breach of the orders and sought to adduce evidence -
Respondents argued allegation was not subject to any particulars provided in the application applicant had ample
opportunity to particularise the complaint and that such evidence should not be adduced - Full Bench found that even
though the evidence sought to be adduced was significant, altering the course of the proceedings at such a late stage was
akin to proceedings affecting the liberty of the subject - Full Bench found it had no evidence before it to prove the
complaints - Dismissed - REGISTRAR -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 1312,1313,1314 of 1996 -
Full Bench - SHARKEY P/COLEMAN CC/GEORGE C - 14/11/96 - General Construction................................................ 4875

2Applications for orders re exclusive right to represent all industrial interests of employees of an employer group in response to
relocation of operations and employees - TWU argued orders sought would promote goodwill by enabling unitary
representation of a discrete workforce, a multiplicity of parties would not be conducive to conciliation, would provide
for an effective means for preventing and settling industrial disputes and easier observance of agreements - ALHMWU
argued, interalia, existing industrial coverage of TWU at other site did not necessarily accord with constitutional
coverage and industrial coverage did not point the way of one union or the other, the preference of employees weighed in
favour of the ALHMWU given the number of employees to be transferred and their duties, and it would improve sharing
of the burden of change - Full Bench conducted inspections; allowed intervention of employer, TWU and ALHMWU;
and declined to conciliate as S.32 did not apply to an application under S. 72A of the I.R. Act 1979 - Full Bench
considered employer preferences; the effect of orders sought on the employers operations, work practices, award
structures and potential for demarcation disputes; the industrial behaviour of the unions; the preferences of the
employees concerned, the culture of the workplace, progress under structural efficiency and the burden of change. Full
Bench further reviewed S.26 and the objects of I.R. Act 1979, constitutional coverage of the organisations and the major
and substantial work involved - Majority of Full Bench found in favour of the TWU application and each member gave
reasons therefore - Full Bench issued on matters raised in speaking to the minutes - Ordered Accordingly - Transport
Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Peters and Brownes Group -
APPL 482,633,1066 of 1996 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 08/11/96 - Food, Beverage and
Tobacco Mfg ........................................................................................................................................................................... 4877

VICTIMISATION
2Appeals against decisions of Industrial Magistrate (unreported) re conviction and fines for offences under the I.R. Act -

Appellant argued all references to the organisation to which the threat the subject of the charge related referred to a
federally registered body not a state registered body and that there was an inconsistency between the Federal and the
State Acts - Full Bench found State Act was invalid by virtue of s 109 of the constitution and it was not established
beyond reasonable doubt that threats were made because the persons mentioned were not members of the State
Organisation - Upheld and Quashed - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 1246,1247,1248,1249 & 1250
of 1995 - Full Bench - SHARKEY P/BEECH C/GIFFORD C. - 04/11/96 - Road Transport................................................. 4458

Application for compensation on the grounds of unfair dismissal - Applicant argued that Respondent’s employment of new staff
after dismissal made it unfair - Respondent argued that due to a downturn in his business, termination was justified -
Commission found on evidence that as Respondent had a legitimate and valid reason for termination, there was no
connection with claim of underpayment and no elements of harshness or unfairness - Dismissed - Ms TC Stewart -v-
Bentley Centre Lunch Bar - APPL 763 of 1996 - GIFFORD C. - 01/11/96 - Accommodatn, Cafes&Restaurants ................ 4736

2Appeal against a decision of Industrial Magistrate (unreported) which ordered a penalty and costs be paid, threats regarding
non membership of employee organisation - Appellant argued that the guilty finding and consequent penalty were based
on the Industrial Magistrate’s reliance upon his own bias as well as inconsistent and fabricated evident of the Respondent
- Appellant argued that the costs awarded were excessive - Full Bench held that it was not established that the Industrial
Magistrate acted on evidence which was inconsistent with facts established, or on evidence which was glaringly
improbable. Thus the Industrial Magistrate’s finding was not inconsistent with the evidence laid before him. Full Bench
found costs set by the Industrial Magistrate were excessive and substituted their discretion for that of the Industrial
Magistrate - Appeal Upheld in Part - Mr J Cain -v- Mr AG Shuttleton - DOPLR - APPL 765 of 1996 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 03/12/96 - Road Transport............................................................................ 4872

WAGES
Application re denied contractual entitlements - Applicant claimed that insufficient termination notice was given and

commission payments were owed - Respondent argued the commission on selling of the farm was to be forfeited by the
applicant to offset a higher salary - Commission found on evidence the applicant was owed the commission and was to
be paid one months salary in lieu of notice - Granted - Mr JWC Chambers -v- Lawrence Peter Ferris T/A Carroll Realty -
APPL 111 of 1995 - HALLIWELL SC - 11/03/96 - Property Services .................................................................................. 2447

Application re denied contractual entitlements - Applicant claimed "cost of living adjustments" were not paid and were contrary
to the employment contract - Respondent argued that no contractual benefit existed and "cost of living" in the
employment contract was a guide to the extent of salary adjustments - Commission found the inclusion of the implied
term of "cost of living" did not provide for automatic cost of living adjustments to salaries - Dismissed - Mr RE Hinchey
-v- Japan Drilling Company (Australia) Pty Ltd - APPL 56 of 1996 - GIFFORD C. - 28/06/96 - Oil and Gas Extraction ... 2455

2Appeal against decision of Commission (75 WAIG 2229, 2237 & 76 WAIG 406, 911) re variation of awards - Appellant
claimed that Commission erred in failing to give sufficient weight to evidence that "enterprise flexibility provision"
ought not to be varied and in incorrectly applying the Statement of Principles - Appellant further claimed that
Commission erred in law by including in the provision, a term that was not within its jurisdiction and was ultra vires the
Act - Full Bench reviewed authorities and s41 of IR Act and found that Respondent failed to discharge the onus that the
clauses did not comply with the Wage Fixing Principles and the Commission erred in its exercise of discretion as the
clauses had originally complied with the Principles - Upheld - The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch -v- Joyce Industries T/A Joyce Australia & Others - APPL 753,754,755,756
of 1995 - Full Bench - SHARKEY P/GEORGE C/PARKS C - 05/08/96 - Forestry and Logging ......................................... 2491

Application for denied contractual entitlements - Applicant claimed unpaid wages, outstanding holiday pay and annual leave
loading - Respondent failed to appear - Commission found on evidence the applicant was owed holiday pay and annual
leave loading but dismissed claim of outstanding wages - Granted in part - Mr MR Buckley -v- Grovenor Pty Ltd T/A
Harvey World Travel Sorrento Quay - APPL 164 of 1996 - BEECH C - 26/07/96 - Services to Transport .......................... 2850

Application for denied contractual entitlements - Applicant claimed unpaid wages and holiday pay under contract of
employment - Respondent failed to appear - Commission found on evidence that as a contract of service existed,
outstanding wages and annual leave to be paid - Granted - Mr RC Zhang -v- Besta Interlocking Modular Building
System - APPL 416 of 1996 - GEORGE C - 19/06/96 - Construction Trade Services........................................................... 2863
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WAGES - continued
3State Wage Case - Question re whether to extend operation of March 96 Wage Fixing Principles beyond 1/7/96 - CICS found

statement of Full Bench of Australian Industrial Relations Commission was a National Wage Case within s.51 of the I.R.
Act and absence of any good reason not to give effect to it - Statement of Principles Issued - (Commission’s own motion)
-v- Trades & Labor Council of WA & Others - APPL 915 of 1996 - Commission in Court Session - COLEMAN
CC/GEORGE C/BEECH C - 07/08/96 - Various.................................................................................................................... 3368

Application to vary award re increase wage rate - Applicant claimed that increase to wage rate prescribed to OMO Locomotive
Driver be from 115% over Base Trade Rate to 125% as experience of the OMO was undervalued and a revaluation
should occur - Respondent argued that the level of 115% should not be exceeded for OMO due to possible
"leapfrogging" from the trade group rate and "flow on" requests from trades people - Commission found on evidence that
it was not persuaded Respondent’s arguments were issues with any practical consequences with the rate increases being
due to increase in nature of work, skill and responsibility, and if conditions were not changed then no warrant existed to
change rate - Dismissed - CONSTRUCTION, MINING, ENERGY -v- Hamersley Iron Pty Limited & Others - APPL 596
of 1996 - BEECH C - 26/08/96 - Metal Ore Mining............................................................................................................... 3752

Complaint re breaches of award - Complainant claimed beaches resulted from Defendant’s failure to pay correct wages -
Defendant argued that it had at all times paid employee correct loading, that all assessments and salary increases relating
to employee’s position were based on annual salary figure which included payment of an amount equivalent to the
loading always being paid - Industrial Magistrate found that as Defendant was entitled to pay employee a loading for the
periods until employment had ceased, a breach had occurred - Reasons Issued - AUST MUNICIPAL, CLERICAL &
SER -v- City of Perth - CP 81 of 1996 - Industrial Magistrate - 16/08/96 - Government Administration ............................. 3755

Application for alleged denied contractual entitlements or compensation on the grounds of unfair dismissal - Applicant claimed
he was denied procedural fairness in the termination of his services, and some outstanding commission payments and
one weeks wages, including interest on the entitlement being sought under Section 32 of the Supreme Court Act -
Respondent argued the written employment agreement gave "absolute discretion" to terminate the applicant’s
employment during an alleged probationary period - Commission found on evidence outstanding commission was owed
under verbal agreement - Commission found insufficient evidence to assess remainder of claim and rejected interest
claim - Granted in Part - Mr P Blurton -v- D.P.H. Nominees Pty Ltd - APPL 598 of 1996 - COLEMAN CC - 06/08/96 -
Property Services .................................................................................................................................................................... 3757

Application for alleged contractual entitlements re percentage of "Monthly Department Selling Gross" - Commission found on
evidence that Applicant had misunderstood the arrangement, made no endeavours to clarify it with management, and
Respondent correctly defined and calculated gross monthly figure - Dismissed - Mr PW Hansen -v- Lynford Motors Pty
Ltd - APPL 851 of 1996 - SCOTT C. - 02/09/96 - Motor Vehicle Rtlg & Services ............................................................... 3759

Application for variation of award re Second Arbitrated Safety Net Adjustment (by consent) and increase work and conditions
related to allowances for first and second safety net adjustments - Applicant Union argued that it was unfair for
employees to wait a year for allowance adjustments - Respondent argued that appropriate time for allowance adjustment
was in conjunction with the 3rd Safety Net Adjustment - Commission found it appropriate to adjust the allowances for
all 3 safety net adjustments at the time of the third such adjustment recognised by the Full Bench of the Australian
Commission - Commission found in favour of Respondent - Ordered Accordingly - CONSTRUCTION, MINING,
ENERGY -v- Bellevue Monumental Works Pty Ltd & Others - APPL 498 of 1996 - SCOTT C. - 08/08/96 - Construction
Trade Services......................................................................................................................................................................... 4308

Application to vary award re Salary Packaging - Preliminary matter re jurisdiction - Applicant Union argued clause sought was
no different to the award provisions which were not totally prescriptive but provided a framework within which
employers and employees could conduct their affairs - Respondent argued parts of variations sought: did not raise an
industrial matter; would be void because they were contrary to the State and Federal Superannuation Legislation and
Workplace Agreement Act; and infringed section 114 of the I.R. Act 1979 - Respondent further argued clause sought
were matters for enterprise bargaining - PSA found fundamental question was whether salary packaging was an
"industrial matter" and did not accept that the whole clause should be set aside because of matters that could be rectified
individually - Adjourned - Hospital Salaried Officers Association of Western Australia (Union of Workers) -v- Royal
Perth Hospital & Others - P 62 of 1994 - Public Service Arbitrator - GEORGE C - 24/09/96 - Health Services .................. 4318

Application for unpaid entitlements - Applicant claimed that as the Job Start Umbrella Agreement portrayed the relationship as
one of an employer/employee unpaid benefits under employment contract were due - Respondent did not appear but
argued that it had terminated employee due to lack of money - Commission found that Applicant’s calculation of salary
entitlements was a correct reflection of the employment contract but that provisions from September agreement were to
be used to calculate termination and holiday pay - Ordered Accordingly - Mr EJ Calder -v- The Australian Commercial
Centre Pty Ltd - APPL 1185 of 1995 - GEORGE C - 27/08/96 - Insurance........................................................................... 4338

Conference referred re dispute whether Respondent was able to absorb $8.00 Safety Net Adjustment into overaward payments -
Applicant argued wage increase made by Respondent had been unilateral, not by agreement and sought no absorption -
Commission found previous wage increases were unregistered contractual arrangements at the enterprise level, that
Arbitrated Safety Net constituted part of the safety net and employees had not had to trade -off for those overaward
increases as others had - Dismissed - The Australian Workers’ Union, West Australian Branch, Industrial Union of
Workers -v- Dampier Salt Pty Ltd - CR 150 of 1996 - BEECH C - 23/09/96 - Other Mining .......................................... ..... 4356

3Recommendation re adult minimum wage under section 14 of the Minimum Conditions of Employment Act 1993 - CICS
found what was important was that the rate was equitable, did not prejudice the opportunities of those in employment
and those seeking work and did not have a disastrous impact on the State economy - CICS reviewed submissions from
interested parties, economic indicators and found without further investigation it was not feasible to promote a model for
determination of the adult minimum wage particularly as the work was being done - Recommended Accordingly -
(Commission’s own motion) -v- (Not applicable) - APPL 504 of 1996 - Commission in Court Session - COLEMAN
CC/HALLIWELL SC/BEECH C - 30/05/96 - All/General..................................................................................................... 4473

Application to vary award re increased rates of pay and allowances in respect of third arbitrated safety net adjustment -
Applicant argued that calculation in award should include key classification rate plus first safety net adjustment of $8.00,
giving 6.2% increase not including special payment - Respondent argued special payment should be included as was part
of total rate - Commission found if Full Bench formula was to be applied special payment ought not be included and
determined date of operation - Granted - The Western Australian Builders’ Labourers, Painters & Plasterers Union of
Workers & Others -v- Coca-Cola Bottlers (Perth) Pty Ltd & Others - APPL 943 of 1996 - SCOTT C. - 14/10/96 -
General Construction .............................................................................................................................................................. 4662

Application to vary award re enterprise bargaining agreement by consent - Commission, taking into account that the Award was
enterprise specific inter alia, found it proper to amend the Award rather than have an enterprise bargaining agreement
registered under section 41 - Granted - Australian Red Cross Blood Transfusion Service, Western Australia -v- Hospital
Salaried Officers Association of Western Australia (Union of Workers) - APPL 1282 of 1996 - FIELDING C - 31/10/96 -
Health Services ....................................................................................................................................................................... 4682
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WAGES - continued
Application for compensation on the grounds of unfair dismissal and allegedly denied contractual entitlements including

payment for overtime worked - Respondent argued Applicant was "incapable of performing work for which she was
hired" - Commission found on evidence that dismissal was not unfair, that no contractual entitlements relating to
overtime payment existed and ordered that unpaid wages be paid - Granted in Part - Ms KY Deng -v- Sin-Aus-Bel Pty
Ltd T/A Ascot Inn - APPL 991 of 1995 - GIFFORD C. - 07/11/96 - Accommodatn, Cafes&Restaurants ............................ 4712

Application to vary award re $8 Arbitrated Safety Net Adjustment - Applicant claimed that operative date should be at the 12
months expiry from operative date of the 2nd Safety Net and as employees were low income earners they should not be
prejudiced - Respondent argued that no special circumstances existed to warrant a date of operation other than the date of
the hearing - Commission reviewed Statement of Principles and found that it would be inequitable not to apply the third
Arbitrated Safety Net Adjustment from a date consistent with the 12 months expiry from the date of the previous
adjustment, that the special circumstances should be recognised and award varied accordingly - Ordered Accordingly -
LIQUOR, HOSPITALITY & MISC -v- Cerebral Palsy Association of WA Inc - APPL 389 of 1996 - COLEMAN CC -
22/11/96 - Libraries Museums and the Arts............................................................................................................................ 4993

Application for compensation and alleged denied contractual benefits - Applicant claimed that as termination was unfair,
compensation and one week’s pay in lieu of notice, holiday pay, superannuation and wages be given - Respondent argued
that there did not exist any liability for payment as the applicant had abandoned employment - Commission outlined
proceedings - Parties subsequently reached full and final settlement - Ordered Accordingly - Mr S Balan -v- River
Rooster (Aust) Pty Ltd - APPL 1119 of 1996 - FIELDING C - 25/11/96 - Food Retailing ................................................... 5022

Application for allegedly denied contractual benefits - Applicant sought overtime payment for second month of a two months
fixed term arrangement which he claims the respondent stopped after the first month - Respondent argued that no
agreement was reached for regular payment of overtime and denies that it prevented applicant from performing
additional work for second month - Commission found an undertaking to employ a person for a minimum period of time
was a benefit for the purposes of s.29(1)(b)(ii) not under the award, that overtime payment for the two months was not
part of Applicants contract of employmemt nor that his contract of employment had been terminated - Dismissed - Mr W
Thornander -v- Education Department of Western Australia - APPL 771 of 1996 - BEECH C - 28/11/96 - Education........ 5023

WORKERS COMPENSATION
2Appeal against decision of Industrial Magistrate (unreported) re complaint of failure to pay accident pay and pro rata Long

Service leave under award - Appellant argued Industrial Magistrate erred in dismissing the complaint on the grounds of
Res Judicata and Estoppel and in finding appellant resigned not retired - Respondent argued an earlier consent
judgement in another court was limited to the injuries and damages claims from incidents before a certain date - Full
Bench found consent judgement still satisfied Res Judicata, appellant was not an employee at the time specified in the
complaint and Industrial Magistrate was entitled to find he did not retire - Dismissed - Mr DW Bell -v- W.A. Fire
Brigades Board - APPL 1370 of 1995;APPL 122 of 1996 - Full Bench - SHARKEY P/BEECH C/SCOTT C. - 26/11/96 -
Other Services ......................................................................................................................................................................... 4867
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