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THE PRESIDENT: This is an appeal against the decision of
the Commission, constituted by a single Commissioner. The
appeal is against the decision of the Commission whereby, on
31st January 1996, it dismissed, an application No CR 83 of
1994, an application by the appellant organisation of employ-
ees.

It is against that decision that the appellant now appeals on
the following grounds, as amended�

�1. The learned Commissioner erred in finding that the
Respondent (named in the Order as �Commissioner
for Main Roads� and in the Reasons for Decision as
�Main Roads Department�) was not the employer of
those five (5) employees the subject of the applica-
tion.

 2. Such a finding was against the clear and overwhelm-
ing weight of evidence to the contrary.

 3. Specifically, the evidence showed that:
(a) the Respondent exercised the power of hiring

or engaging those five employees;
(b) the Respondent exercised direct control over

the day to day activities of the employees;

(c) the employees were accorded terms and con-
ditions of employment pursuant to public sec-
tor awards (including the Long Service Leave
State Government Wages Employees General
Order) to which the Respondent was a party
and/or bound;

(d) the Respondent claimed it was the employer
on various documents including but not lim-
ited to Taxation Group Certificates, Workers
Compensation Forms and Statement of Ter-
mination Payment (Employer) Forms;

(e) personnel files relating to each of the employ-
ees were kept and maintained by the Respond-
ent;

(f) the employees held a reasonable belief at all
relevant times that they were employed by the
Respondent;

(g) the employees were members of the State Gov-
ernment Employees Superannuation Fund,
membership of which is only available to State
Government employees;

(h) there was no clear evidence to suggest the iden-
tity of any alternative employer to the Re-
spondent.

4. The learned Commissioner made errors of law. Spe-
cifically he:

(a) Failed to consider and apply all of the relevant
indicia that go to determine whether an em-
ployer/employee relationship exists, including,
but not limited to, �the control test�,

(b) Failed to consider whether to exercise his
power to act according to equity, good con-
science and the substantial merits of the case,
and find that the respondent should be
estopped from asserting he was not the em-
ployer, as specified in point 3 of the �Memo-
randum of Matters For Hearing and
Determination� of 28 July 1994,

(c) Implicitly accepted and acted upon a false and
erroneous principle, that one party to an em-
ployment contract can unilaterally and with-
out communication to the other party, vary
and/or terminate that contract.

 5. The Appellant seeks relief as follows:
(a) that the Order of 31 January 1996 be revoked,

and in lieu of that Order the Commission finds
that;
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(b) the five employees the subject of the applica-
tion were at all relevant times employees of
the Respondent; and

(c) the Respondent is directed to apply the provi-
sions of the Western Australian Government
Employees Redeployment, Retraining and
Redundancy General Order to those employ-
ees, as at the dates of the termination of their
employment by the Respondent.�

BACKGROUND
The appellant organisation had made application to the Com-

mission for a compulsory conference to resolve a dispute about
the dismissal of five of its members from their positions in the
cafeteria at the Main Roads Department (hereinafter referred
to as the �MRD�) which was alleged to be operated by the
MRD Social Club.

I reproduce hereunder the Statement of Agreed Facts ten-
dered in this matter and reproduced in the reasons for deci-
sion of the Commission at first instance (see pages 16-20 of
the appeal book (hereinafter referred to as �AB�))�

�STATEMENT OF AGREED FACTS
1. Ms Patricia Shafto commenced employment at the

staff canteen situated in the Don Aitken Centre, Wa-
terloo Crescent, East Perth on 1 February 1972.

2. Ms Connie Schrimpf (sic) commenced employment
at the said canteen on 14 July 1975.

3. Ms Dawn Lloyd commenced employment at the said
canteen on 7 December 1981.

4. Ms Patricia Blewett commenced employment at the
said canteen on 9 October 1989.

5. Ms Joan Gibson commenced permanent part-time
employment at the said canteen on 19 September
1992.

6. The contract of employment of Messrs Shafto,
Gibson, Schrimpf (sic) and Lloyd was terminated
on 7 March 1994.

7. The contract of employment of Ms Blewett was ter-
minated on 28 March 1994.

8. The duties performed by Messrs Shafto, Gibson,
Schrimpf and Lloyd would, if the employer is found
to be the Commissioner for (sic) Main Roads, bring
them within the scope of the Catering Employees
and Tea Attendants (Government) Award 1982, No.
A34 of 1981, but the scope does not preclude em-
ployees other than those employed by the Commis-
sioner of Main Roads to be engaged under the award.

9. Alternatively, the duties performed by Messrs Shafto,
Gibson, Schrimpf (sic) and Lloyd would, if the em-
ployer is found to be the Main Roads Social Club
(Inc), bring them within the scope of the relevant
private sector award�that award being the Restau-
rant, Tearoom and Catering Workers� Award, 1979
No. R48 of 1978.

10. The duties performed by Ms Blewett would, if the
employer is found to be the Commissioner for (sic)
Main Roads, bring her within the scope of the Gov-
ernment Officers� Salaries Allowances and Condi-
tions Award, 1989.

11. Alternatively, the duties performed by Ms Blewett
would, if the employer is found to be the Main Roads
Social Club (Inc), render her effectively award free.

12. If the five aforementioned workers were found to
have been employed by the Commissioner for (sic)
Main Roads, then the provisions of the Western
Australian Government Employees Redeployment,
Retraining and Redundancy General Order (Ref: 73
WAIG 216) should have been applied to those par-
ticular employees. In relation to Ms Shafto, Schrimpf
(sic), Lloyd and Gibson the General Order would
apply by virtue of the provisions of Clause 1.�
Scope, Clause 2.�Definitions and Schedule B�List
of Award (sic) to Which This Order Applies [Cater-
ing Employees and Tea Attendants (Government)
Award 1982, No. 34 of 1981]. In relation to Mrs
Blewett the General Order would apply by virtue of

the provisions of Clause 1.�Scope, Clause 2.�
Definitions and Schedule B�List of Award (sic) To
Which This Order Applies [Government Officers
Salaries, Allowances and Conditions Award 1989].

13. The provisions of the Catering Employees and Tea
Attendants (Government) Award 1982, No. 34 of
1981 and its predecessor the Cafeteria, Catering and
Tea Attendants (Government) Award No. 21 of 1972
have always been applied to Ms Shafto, Schrimpf,
Lloyd and Gibson.

14. Some of the provisions of the Government Officers�
Salaries, Allowances and Conditions Award 1989
have been applied to Mrs Blewett.

15. The provisions of the Long Service Leave State Gov-
ernment Wages Employees General Order (Ref: 66
WAIG 319) were applied to Ms Shafto, Schrimpf
(sic) and Lloyd.

16. In general, the Long Service Leave State Govern-
ment Wages Employees General Order provides for
an entitlement of 13 weeks� LSL.

(a) after a period of 10 years� continuous service;
and

(b) after each further period of seven years� con-
tinuous service

for �all Government wages employees employed by
a Public Authority�.

17. In accordance with the provisions of the aforemen-
tioned General Order, Ms Shafto has been allowed
the following periods of LSL�

(a) 6 weeks� LSL commencing 3 May 1982, re-
turn to work 14 June 1982 (see p.76, Volume
1�Exhibit Book)

(b) 7 weeks� LSL commencing 12 July 1982, re-
turn to work 30 August 1982 (see p.72, Vol-
ume 1�Exhibit Book)

(c) 4 weeks� LSL commencing 21 May 1990, re-
turn to work 18 June 1990 (see p.44 and also
p.52, Volume 1�Exhibit Book)

(d) 5 weeks� LSL commencing 3 February 1992,
return to work 9 March 1992 (see p.16 and
also p.27, Volume 1�Exhibit Book)

(e) 4 weeks� LSL commencing 9 November 1992,
return to work 7 December 1992 (see p.10,
Volume 1�Exhibit Book)

The outstanding balance of Long Service Leave due
under the aforementioned General Order was paid
out on termination.

18. In accordance with the provisions of the aforemen-
tioned General Order (sic) Ms Connie Schrimpf (sic)
has been allowed the following periods of LSL�

(a) 13 weeks� LSL commencing 2 September
1985, return to work 2 December 1985 (see
p.37, Volume 3�Exhibit Book)

(b) 6 weeks� LSL commencing 25 January 1993,
return to work 8 March 1993 (see p.20, Vol-
ume 3�Exhibit Book)

The outstanding balance of Long Service Leave due
under the aforementioned General Order was paid
out on termination.

19. In accordance with the provisions of the aforemen-
tioned General Order Ms Dawn Lloyd has been al-
lowed the following period of LSL�

(a) 13 weeks� LSL commencing 4 May 1992, re-
turn to work 3 August 1993 (see p.15, Vol-
ume 4�Exhibit Book)

The outstanding balance of Long Service Leave due
under the aforementioned General Order was paid
out on termination.

20. In the case of Ms Shafto, Schrimpf (sic), Gibson and
Lloyd all other forms of leave (ie: sickness, annual
leave etc) were granted in accordance with the pro-
visions of the Catering Employees and Tea Attend-
ants (Government) Award.
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21. All of the five employees were members of the State
Government Employees Superannuation Fund ad-
ministered by the Government Employees� Super-
annuation Board.

22. Membership of the fund is only available to employ-
ees of the State Government working in any of its
departments, agencies or instrumentalities (see p.17
of Volume 6�Exhibit Book).

23. A number of Workers� Compensation claims were
made by the employees during the period of their
employment. All such claims were processed with
the �Main Roads Department� being named as the
relevant employer. The State Government Insurance
Office accepted liability in all of the claims on be-
half of the Main Roads Department (see p.32 of
Volume 3�Exhibit Book, p.23, Volume 2�Exhibit
Book, P.53, Volume 1�Exhibit Book).

24. Personnel files were kept by the Main Roads De-
partment in relation to each of the five employees.
Ms Shafto�s file is numbered 6-1310,
Ms Blewett�s file is numbered 6-4078,
Ms Gibson�s file is numbered 6-4122V2,
Ms Schrimpf�s file is numbered 6-2648,
Ms Lloyd�s file is numbered 6-4194.
All of these are located in Exhibit Books, Volume
1�5.

25. All of the five employees were recorded on the Gov-
ernment�s Personnel Information Management Sys-
tem (PIMS). Each of them was allocated an
�Employee�s Number� on that system (see PIMS
Extracts on Volume 6�Exhibit Book).

26. All Group Certificates issued to the five employees
listed the �Main Roads Department� as being the em-
ployer.

27. The �Statement of Termination Payment (Employer)�
provided by the employer to the Australian Taxation
Office on behalf of each of the five employees lists
the �Main Roads Department� as the �Employer�. It
also records the relevant commencement date for
each employee (see p.1�Volume 1, p.3�Volume
2, p.1,�Volume 3, p.1�Volume 4 and p.1�Vol-
ume 5).

28. The provisions of the Western Australian Govern-
ment Employees Redeployment, Retraining and Re-
dundancy General Order were not applied to the 5
employees.�

The contracts of employment of Mrs Patricia Jean Blewett,
Mrs Patricia Traynor Shafto, Mrs Joan Margaret Gibson, Mrs
Connie Schrimpf and Mrs Dawn Lorraine Lloyd were termi-
nated on 28th March 1994, after they had been advised on
24th February 1994, that this was to occur.

HISTORY OF EMPLOYMENT OF THE DISMISSED
EMPLOYEES

There is some history to this matter which I propose to go
into. Firstly, I will deal with the history of employment of the
persons according to their evidence.

Mrs Blewett had originally been employed as a counterhand
and later as a Manager of the cafeteria. She knew another of
the employees, Mrs Shafto, who said she would keep her in
mind if anything comes up in the Main Roads Department,
(see TFI 53). The then Canteen Manager, Mr David Phillips,
rang her, offered her the job, and she gave evidence that she
filled out a MRD form when she took the job. She gave evi-
dence, too, that she understood from her interview with Mr
Phillips that the MRD was her employer. She always believed
that she was an MRD employee. She had been a member of
the Government Employees Superannuation Board. Her wages
were paid by MRD payroll slips. She was never told that the
Social Club was her employer. However, she recalled that the
Social Club wrote to her and told her that she was employed
on the same conditions as Mr Phillips, when she was appointed
as manager. Mr Phillips had told her that he was employed by
the respondent. He directed her as to what she should do.

Mrs Shafto was employed for 22 years and one month in the
cafeteria. She was engaged by Mrs King, who was then the

manager. She gave evidence that she thought her employer
was the respondent. No-one told her otherwise. No-one told
her that she was an employee of the Social Club. Indeed, she
gave evidence that she took it for granted that she was not an
employee of the Social Club because of the pay slips, her long
service leave being approved by the MRD and service pay.
Also, the workers� compensation forms listed the MRD as her
employer. She was also in the Government Employees Super-
annuation Fund. The manager or manageress for the time be-
ing supervised her work. The managers or manageresses during
the time of her employment were a Mrs King, Mr Brian
Haffenden, Mr Phillips and lastly Mrs Blewett. The first time
that she realised that she was not employed by the MRD was
on the day when she left. The original job advertisement which
she answered was for a job in the MRD.

Mrs Lloyd was employed for 12 years in the cafeteria. Mrs
King, the manageress, offered her the job and Mrs King filled
out a form. She gave evidence that it was the MRD by whom
she was employed and all the pay came down from head of-
fice. She joined the Government Employees Superannuation
Fund in 1988. No-one told her that she was an employee of
the Social Club. The manager for the time being, of the Social
Club, supervised her work.

Mrs Schrimpf gave evidence that she had been employed
for 18 1/2 years as a counterhand in the cafeteria. She com-
pleted a form after an interview by Mrs King. She understood
right throughout her employment that her place was a �gov-
ernment place�. She took two lots of long service leave. She
had that understanding throughout her employment. Her group
certificates listed her as an MRD employee. She first realised
that the MRD was not her employer on the day she left.

Mrs Gibson gave evidence that she was employed for three
years in the cafeteria. When she was engaged, she completed
a MRD form and handed the forms in at the pay office. She
definitely understood that her employer was the MRD. She
also joined the Government Employees Superannuation Fund.
She had been informed, she said, by Mrs Blewett that the po-
sition was a MRD position.

RELEVANT HISTORY OF THE SOCIAL CLUB AND
CAFETERIA

In or about 1970, the MRD, whose permanent head is the
respondent, or the occupant of the office of the respondent,
relocated to premises at Waterloo Crescent which had been
newly constructed and included a cafeteria facility.

In January 1969, whilst the premises were under construc-
tion, the Social Club had proposed to the Commissioner of
Main Roads (hereinafter referred to as the �CMR�) that the
cafeteria be leased to the Social Club for a nominal annual
rent on the basis that the MRD would meet all of the estab-
lishment costs necessary to ensure that the cafeteria was fully
operational (except for labour and food stocks) at the date of
the Social Club taking over the premises. The MRD agreed to
be responsible for all the cleaning, power, light, maintenance
and equipment replacement costs in respect of the cafeteria.
The premises were operated on that basis, except that the So-
cial Club undertook responsibility for certain cleaning costs.

A sub-committee called the �cafeteria committee� (herein-
after referred to as �the cafeteria committee�) existed so as to
oversee the functions of the cafeteria and to co-ordinate the
day to day operations (see the evidence of Mr William John
Allen, president of the Social Club from 1963 to 1973).

The MRD had the right to nominate a representative on the
cafeteria committee of the Social Club which was to run the
cafeteria. Once that cafeteria was completed, the Social Club
commenced to operate it in accordance with the conditions
which I have just outlined. The cafeteria was not operated by
the Social Club as a commercial venture, but was operated to
provide a service to its members, the respondent�s employees,
at the least possible cost to them. Accordingly, the finances of
the cafeteria were structured with the principal intention of its
income balancing its expenditure.

In May 1987, the clerk in charge of expenditure had listed
the wages of the cafeteria manager as being paid for by the
MRD and the wages of other cafeteria employees as being
paid for by �the cafeteria�.

A cafeteria committee controlled the operation of the caf-
eteria from 1970 to March 1994, and was constituted by
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members of the Social Club and a representative appointed
by the CMR.

There was a change in government policy in 1990 which
led to the CMR withdrawing from his agreement to meet the
employment costs of the cafeteria manager, which he had done
to that time. What the Social Club paid after that was the
equivalent of wages plus a payroll surcharge of 50 per cent in
relation to all of the employees. That payroll surcharge was to
cover overheads such as annual leave loading, long service
leave, workers� compensation, superannuation, sick leave,
public holidays and redundancy payments. All new employ-
ees were to be engaged under the Restaurant, Tearoom and
Catering Workers� Award, Award No R 48 of 1978 (see page
171 (AB) and also the evidence of Mr Bryan Neil Manson).

In a communication from the Social Club to the MRD dated
30th July 1990 the Social Club indicated that the MRD then
met the cost of wages and other employment related expendi-
ture for the manager and other employees in the cafeteria. The
communication also indicated that the MRD then recouped
from the Social Club the cost of wages, but excluding those of
the manager. The memorandum proposed that the cafeteria
manager�s wages and employment related costs be met by the
Social Club in the future on a gradual basis, so that the total
was met by the Social Club from January 1991 onwards.

On 22nd September 1992, the employees were taken off the
MRD�s employment records and listed as no longer employed.
There was, however, no evidence before the Commission that
the employees were formally advised by the MRD of this hav-
ing occurred, or, indeed, that they were ever advised of this
having occurred. There was no evidence that contracts of
employment were drawn or presented for execution or executed
by the employees. Indeed, their evidence was that they be-
lieved that the respondent was their employer up until the day
that notice was given of the termination of their employment,
and that was the evidence from all of the employees as to what
occurred on 24th February 1994.

The financial position of the cafeteria thereafter declined,
and, as a result, the Social Club ceased to operate the cafeteria
in March 1994. However, another person, a private business
person, commenced to operate the cafeteria the week after it
closed.

The appellant�s case was that each of these persons was an
employee of the CMR and that that person engaged the other
cafeteria staff as an agent of the CMR. Mrs King engaged Mrs
Shafto, Mrs Schrimpf and Mrs Lloyd to work in the cafeteria.
Mrs Blewett was engaged to work in the cafeteria as an em-
ployee by the then manager, Mr Phillips. Later she was pro-
moted and appointed manager by the cafeteria committee. Mrs
Blewett, as manager, appointed Mrs Gibson. Mr Harris, act-
ing on behalf of the Social Club, appointed Mrs Blewett to
the position of manager of the cafeteria. This, however, was
notified to the MRD and obviously approved by them. Mr
Harris had engaged the two managers who had preceded her.

The CMR is the head of the MRD. The MRD�s employees
are eligible to be members of the Social Club. From the ranks
of those members came the members of the committee re-
sponsible for management of the Social Club.

In the course of the administration of the cafeteria by the
committee, departmental forms and processes were certainly
used. Other employees in the course of their duties also dealt
with the cafeteria as administrators.

The Commission at first instance found that there was not a
strongly discernible separation between the roles of members
of the cafeteria committee as such and their roles as employ-
ees of the MRD. Indeed, there was very little difference in
those two roles, on the evidence.

There was no power in the rules of the club to permit the
CMR to directly appoint a person to the cafeteria committee,
nor for the Social Club to permit it.

There were a number of matters about the operation of the
cafeteria committee which I should mention. From the begin-
ning there was a departmental representative on the cafeteria
committee. Mr Allen said in evidence that that person had a
listening brief only. However, even from the beginning the
manager was paid for by the MRD. Mr Allen answered

questions put to him at page 119 of the transcript at first in-
stance (hereinafter referred to as �TFI�) which I record as fol-
lows�

Q: �What control did Main Roads have over the man-
ager, the cafeteria manager?�

A: �Administrative control only, not the day-to-day op-
erations.�

Q: �What sort of administrative control would that be?�

A: �Well, I suppose discipline, ensure that he complied
with the normal requirements of staff in the Main
Roads.�

The manager controlled cafeteria personnel and was respon-
sible for day-to-day operations.

From 1984 to 1994, Mr George Richard Harris, the Public
Relations Co-ordinator of the MRD, was the Chairman of the
Cafeteria Committee. He said that he saw the manager as his
employee as Chairman of the cafeteria committee. He said
that he saw the MRD representative on the cafeteria commit-
tee as being there in a counselling role. He referred to the
MRD�s investment in the facility. He referred to it as being a
large section of the first floor with a lot of equipment, and �it
was prudent to have their support�. He said that the Social
Club had no staff (see page 125 (TFI)), and so an arrangement
was made for them to be paid using MRD facilities. Then
MRD would recoup that amount about every three months
with a cheque written out by the manager and counter-signed
by Mr Harris. There was no MRD involvement in hiring staff
or in the retrenchment of Ms Dorothy Allen, for example. He
said that he employed the last three managers, including Mrs
Blewett. However, he conceded that the letter of appointment
of Mrs Blewett was written by Mrs Terry Byett, an officer of
MRD. He said that it would appear from that letter that Mrs
Blewett was an employee of the MRD. Mr Haffenden was
hired by him, but paid for by the MRD.

The role of the MRD representative on the cafeteria com-
mittee was explained by the most recent incumbent, namely
the manager administration of the MRD, Mr Brian Neil
Manson. He described the role as looking after MRD inter-
ests, namely equipment, floor space, power and ensuring safety
proceedings were in place suitable to the MRD, and making
sure that �our internal procedures within the Main Roads are
followed�. It was clear from his evidence that it was for the
MRD to approve the repair of the equipment as their equip-
ment was necessary for the cafeteria committee to come
through the departmental channels to have equipment repaired
and to obtain MRD approval �to foot the bill�. The Social
Club or the cafeteria committee could make no alterations to
the building without MRD approval. Mr Manson said that
no-one else in MRD had day-to-day involvement with the
cafeteria committee. He said that there was no commitment
by the MRD to pay wages other than the manager�s.

He explained that matters such as applications to defer long
service leave, of which there was an example in evidence in
relation to cafeteria staff, were dealt with by the MRD be-
cause they went through the system automatically with all the
other personnel matters. He said that members of the cafeteria
committee who were MRD officers were not operating in a
MRD capacity as members of the cafeteria committee.

There were reports about the total operations made to the
CMR. Mr Manson said in evidence that the CMR certainly
had an interest in these matters, particularly in the assignment
of clerical duties to the finance branch and in carrying out that
function. Mr Manson was asked about the government�s func-
tional review committee�s comments about government can-
teens and cafeterias as follows�

Q: �Is the staff cafeteria at Main Roads Department con-
sidered to be a government cafeteria?�

A: �If we were putting money into it we would have
some control or some�seem to be have some func-
tion.�

(see page 158 TFI)

It is quite clear on the evidence that the cafeteria was re-
garded as a government cafeteria.
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FINDINGS OF COMMISSION
The Commission at first instance made a number of find-

ings�
(1) That the CMR did not intend to, nor did he, or some

agency acting on his behalf, employ the several man-
agers of the cafeteria.

(2) The CMR�s association with the position of man-
ager was limited to meeting the employment cost of
the appointed person by means of a subsidy to the
Social Club.

(3) Although the MRD paid the manager�s wages it did
not do so as the employer.

(4) The MRD paid the wages of all staff employed in
the cafeteria. It was done early by way of adminis-
trative assistance to the Social Club and that expendi-
ture was recouped from the Social Club.

(5) The Social Club employed several managers and
through their agency the subordinate cafeteria staff.

(6) Whilst it was a most unsatisfactory state of affairs
that various documentation issued by the MRD iden-
tified the five women as employees of the MRD,
that did not alter the fact of the employment, nor did
it warrant the Commission in finding on the beliefs
of the five employees that they were employed by
the CMR.

ISSUES AND CONCLUSIONS
I should observe that it was an agreed fact that, if these em-

ployees were employees of the Commissioner of Main Roads,
then the provisions of the Western Australian Government
Employees Redeployment, Retraining and Redundancy Gen-
eral Order should have been applied to them. There is only
one point to this appeal, although it is covered by several
grounds. It is really this�Did the Commission err in failing
or refusing to find that the subject employees were employees
of the respondent?

There was, as I have indicated, a great deal of evidence. The
more important period was after the events of 1990 when the
Social Club was given the responsibility of paying all of the
wages of the employees in the cafeteria.

There was evidence that the managers, prior to 1990, were
employees of the MRD by whom they were paid. There was
evidence that some of the subject employees completed MRD
forms when they commenced their employment in the cafete-
ria, and that all regarded themselves as MRD employees, never
having been told that they were not until the termination of
their employment was announced.

Further, since ministerial directions in relation to govern-
ment canteens or cafeterias were complied with, there was
evidence that the MRD regarded it as a government canteen.
That evidence was not considered or rejected.

There was evidence that the manager, who was said to be an
MRD employee, exercised the right to engage and dismiss
employees. There was evidence that the manager exercised
day-to-day control over employees. There was evidence that
the employees were, particularly after 1990, regarded as be-
ing bound by public sector awards and orders. Indeed, it was
an agreed fact, as I have said above. Further, at all material
times, including post-1990, the respondent represented him-
self as their employer on group certificates (including group
certificates in 1993 and 1994), in respect of workers� com-
pensation claims and forms, on the statement of termination
forms delivered to the Australian Taxation Office, and on pay-
roll slips. Further, the workers compensation claims were con-
veyed to the State Government Insurance Commission by the
respondent and the Commission handled them on behalf of
the respondent. All of those were agreed facts.

After 1990, also, there was the 50 per cent surcharge ar-
rangement to which I have referred above. Personnel files were
maintained by the MRD in the names of the employees. The
names of all of the employees were also recorded on the Gov-
ernment�s Personnel Information Management System (PIMS),
and each was allocated a number on the system. That was an
agreed fact. The employees were paid by the respondent what-
ever other arrangements might have been put in place between
the employer and the cafeteria committee. The employees were
all members of the State Government Employees Superan-
nuation Fund, membership of which is only available to State

government employees under the appropriate Act. That was
an agreed fact. Applications to defer the taking of long serv-
ice leave were approved by the respondent�s department. The
provisions of the Long Service Government Wages Employ-
ees General Order were applied to Mrs Shafto, Mrs Schrimpf
and Mrs Lloyd.

That Order applies to �all Government Wages Employees
employed by a Public Authority�. One or more of these per-
sons took leave under the terms of that Order in 1982, 1985,
1990 and 1993. Indeed, the amounts due for long service leave
were paid out to them on termination of their employment.
Mrs Blewett�s acting in the position of manager was approved
of by the MRD and, it would seem by implication, her ap-
pointment was too, although the notification of it was signed
by Mr Harris.

The Principal Industrial Relations Consultant to the respond-
ent advised the Director of Human Resources that these per-
sons would probably be regarded by the Commission as
employees of the respondent in a memorandum dated 25th
February 1994 (see page 171 (AB)).

On 1st April 1992, Mrs Blewett was advised of her appoint-
ment as Manager on MRD letterhead signed by Mr G M White,
Immediate Past President of the Social Club. Approval for
her to act in that position was, on 23rd November 1990, com-
municated by the Director, Traffic Management, Mr G J Moore
of the MRD, in that capacity on MRD letterhead.

There was also evidence that the operations of the cafeteria
had to comply with internal procedures of the MRD. The caf-
eteria occupied MRD premises, used MRD equipment and
power and was clearly subject to advice, scrutiny and super-
vision in that regard through the CMR�s representative on the
cafeteria committee and through the MRD generally.

It was open to the Commission at first instance to find all of
these facts on the evidence.

The Commission had to decide whether the employees, who
were clearly someone�s employees, were employees of the
respondent.

An �employee� is defined in s.7 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as �the Act�)
as follows�

�``employee�� means, subject to section 7B�
(a) any person employed by an employer to do

work for hire or reward including an appren-
tice or industrial trainee;

(b) any person whose usual status is that of an
employee;

(c) any person employed as a canvasser whose
services are remunerated wholly or partly by
commission or percentage reward; or

(d) any person who is the lessee of any tools or
other implements of production or of any ve-
hicle used in the delivery of goods or who is
the owner, whether wholly or partly, of any
vehicle used in the transport of goods or pas-
sengers if he is in all other respects an em-
ployee,

but does not include any person engaged in domestic serv-
ice in a private home unless�

(e) more than 6 boarders or lodgers are therein
received for pay or reward; or

(f) the person so engaged is employed by an em-
ployer, who is not the owner or occupier of
the private home, but who provides that owner
or occupier with the services of the person so
engaged;�

An �employer� is defined in s.7 of the Act as follows�
�``employer�� includes, subject to section 7B�

(a) persons, firms, companies and corporations;
and

(b) the Crown and any Minister of the Crown, or
any public authority,

employing one or more employees;�
It is not clear that it was established that the cafeteria com-

mittee was a person, as that word is used in s.7 of the Act,
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although a person includes, as defined in s.5 of the Interpreta-
tion Act 1984 (as amended)�

�...a public body, company, or association or body of per-
sons, corporate or unincorporate;�

There was no evidence that any of the employees were ever
notified that they were not employed any longer by the MRD
or offered a contract of employment with the cafeteria com-
mittee, either of a formal or informal nature. It is quite clear
that they continued to be paid according to the terms and con-
ditions of employment administered by the respondent�s de-
partment.

The question is what test should be applied to determine
whose employees these persons were? It has been observed
that the �control test� is not only important in determining the
existence of an employer and employee relationship; it is also
important in determining who is the employer in cases in which
the relationship is known to exist, but where doubt exists as to
which of two persons is the employer (see Macken, McCarry
and Sappideen, �The Law of Employment� (3rd Edition) at
page 21). This case was just such a case. There was no sug-
gestion that these persons were not employees. The question
was �By whom were they employed?�

One element in the employer and employee relationship is
that �the doing of the work must be for the benefit of the mas-
ter�, but this does not mean that �the direct benefit from the
work itself must necessarily accrue to the master; he may, with-
out altering the relationship, direct his servant to do work which
will benefit another� (see Attorney General for NSW v The
Perpetual Trustee Co Ltd and Others [1951-1952] 85 CLR
237 at 299-300 per Kitto J).

There was one other issue which arose here. That arose be-
cause there was a suggestion that if the employees had been
employees of the respondent then they ceased to be that after
1990.

�No contract of service can be transferred from one em-
ployer to another without the servant�s consent: and this
consent is not to be raised by operation of law but only
by the real consent in fact of the man, express or implied
... In recent years this device has been very much restricted
in its operation. It only applies when the servant is trans-
ferred so completely that the temporary employer has the
right to dictate, not only what the servant is to do, but
also how he is to do it�

(see Denham v Midland Employers� Mutual Assurance Ltd
[1955] 2 All ER 561 at 564 (CA) per Denning and Birkett LJJ
and see also Monarch Insurance Co Ltd v Steel Mains Pty Ltd
[1986] VR 831 (SC of Vic) per Kaye J).

The Full Bench was referred to Stevens and Gray v Brodribb
Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16 (HC) per
Mason J, as he then was, at page 24 where His Honour said�

�A prominent factor in determining the nature of the re-
lationship between a person who engages another to per-
form work and the person so engaged is the degree of
control which the former can exercise over the latter. It
has been held, however, that the importance of control
lies not so much in its actual exercise, although clearly
that is relevant, as in the right of the employer to exercise
it: Zuijs v. Wirth Bros. Pty. Ltd. ([1955] 93 CLR 561 at
p.571); Federal Commissioner of Taxation v. Barrett
([1973] 129 CLR 395 at p.402); Humberstone v. North-
ern Timber Mills ([1949] 79 CLR 389 at p.404). In the
last-mentioned case Dixon J. said:

�The question is not whether in practice the work
was in fact done subject to direction and control ex-
ercised by an actual supervision or whether an ac-
tual supervision was possible but whether ultimate
authority over the man in the performance of his work
resided in the employer so that he was subject to the
latter�s order and directions.�

But the existence of control, whilst significant, is not the
sole criterion by which to gauge whether a relationship is
one of employment. The approach of this Court has been
to regard it merely as one of a number of indicia which
must be considered in the determination of that question
... Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work

and provision for holidays, the deduction of income tax
and the delegation of work by the putative employee.�

Mason J also observed that, of the two concepts, the organi-
sation test and the legal authority to control, the latter is the
more relevant and cogent in determining the nature of the re-
lationship.

In this case, in the day-to-day control of the activities of the
manager of the cafeteria, the manager reported to the cafeteria
committee. The cafeteria committee was subject to supervi-
sion by the respondent. The respondent represented himself
as the employer of the manager and other employees of the
cafeteria committee and paid them.

There was no consent by them to any transfer of their em-
ployment. They were never informed of this purported trans-
fer. No new contract was offered to them. They did not find
out until their employment was terminated that they were said
not to be MRD employees. There was no evidence that any
contract written or otherwise was entered into with the cafete-
ria committee and or the Social Club by their employees. There
was no purported written or oral notice of termination of any
contract with the MRD at this time or until the date of termi-
nation of the contract. Indeed, save and except for the control
of employees and the conduct of the cafeteria by the cafeteria
committee, the cafeteria was very much part of the MRD. Its
equipment was provided by the MRD which was also respon-
sible for its power, and for providing its employees after sub-
sidising it in one form or another. Further, the respondent
required the cafeteria committee to subscribe to its internal
procedures. Further, although styled an observer, it was clear
from Mr Manson�s evidence what power the respondent�s rep-
resentative on the cafeteria committee had. At no time, as a
matter of fact, can it be said that any real control existed in the
cafeteria committee. The cafeteria committee, it was open to
find, was, to all intents and purposes, a branch of the MRD.
The employees were, in terms of the ultimate control, in terms
of the financing and the payment of their wages, in questions
of leave, and in terms of a representation that they were em-
ployees, the employees of the respondent. Even if that were
not right, control of the employees was vested in another MRD
employee on the respondent�s behalf, that is the manager,
whose appointment was approved by the respondent, at least
in two cases. If the organisation tests were applicable then
plainly the cafeteria and the employees who worked there were
part of the MRD as an organisation, on the evidence as I have
summarised it above. The employees rightly saw themselves
too as MRD employees.

It was also submitted that the respondent was estopped from
denying that these five women were, at all material times,
employees of the respondent.

The traditional rules of offer and acceptance are modified
by promissory estoppel (see Walton Stores (Interstate) Ltd v
Maher and Another [1988] 164 CLR at 387). An offer may
become binding not because it is accepted but because there
is a detrimental reliance by the offeree encouraged or con-
doned by the offeror. Further, the estoppel doctrine may be
employed to impose legally enforceable obligations in the
absence of any communication resembling an offer or accept-
ance, for example, whether parties have conducted themselves
on a common assumption that cannot be denied, given the
material commitment that one or both parties have made. This
is because estoppel is a substantive principle of law which
operates to preclude a party to legal proceedings from assert-
ing against another party, facts, legal rights or the absence of
legal obligations, to the extent that it would be unconscion-
able to do so (see �The Laws of Australia� Volume 7 para-
graph 42).

The object of the estoppel is to preclude the unconscionable
departure by a party from an assumption for which he or she
bears some responsibility and which has been adopted by an-
other party as the basis of a course of conduct, act or omission
which would operate to that party�s detriment if the assump-
tion were not adhered to. (see Walton Stores v Maher(op cit)
at page 404 per Mason CJ and Wilson J and the Common-
wealth v Verwayen [1989] 170 CLR 394 at 412-413 per Ma-
son CJ and per Deane J at pages 443-446.)

Walton Store v Maher (op cit) is also authority for the propo-
sition that an equitable estoppel is a cause of action. Related
to the effect of the doctrine of estoppel is the doctrine whereby
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there can be an implication of a contract from the conduct of
the parties.

In some circumstances it will not be possible to identify any
particular act by one party which constitutes an offer or by the
other which amounts to an act of acceptance.

Yet, if the parties have conducted themselves on the basis
that the contract exists between them then a court will readily
infer that such a contract has been brought into being. (see
Greig and Davis �The Law of Contract� at pages 249-250).

Put another way, an agreement may sometimes be inferred
from the parties conduct in circumstances where the parties
have acted on the reasonable assumption that they have made
a contract despite the apparent absence of a identifiable offer
and acceptance (see Empirnall Holdings Pty Ltd v Machon
Paull Partners Pty Ltd [1988] 14 NSWLR at 523 (CA), see
also �The Laws of Australia�, paragraphs 42-43)(op cit).

In this case, it is possible to say that indeed to hold that,
there was a contract entered into by offer and acceptance when
the employees completed the appropriate forms and handed
them to the MRD officers and were thereupon paid a wage
and other entitlements by the respondent.

That contract was never terminated. No notice was given of
it repudiation, and the respondent, as far as the five ladies
were concerned, conducted himself towards them as he had
always done. Further, the parties had on all of the evidence
until the day of the dismissal conducted themselves towards
each other on a common assumption that those five ladies
were the respondent�s employees. To allow the respondent to
say that he was not, at all material times, his employees, and
to thereby enable him to say that there was an absence of a
legal obligation to pay them the redundancy entitlements pre-
scribed by the Redundancy Order, would allow the respond-
ent to assert against the employees on the facts, the absence of
legal obligations, which it would be unconscionable to so as-
sert. Further, one could rightly infer from the course of the
conduct of the parties, that a contract of employment between
the five ladies and the respondent existed at all material times,
on all of the evidence, even it one were not able to find that
there were an offer and acceptance.

For all of those reasons, the Commission at first instance
erred. The Commission failed to find an estoppel. Secondly,
the Commission accepted and acted upon the principle that
one party to an employment contract can unilaterally and with-
out communication to the other party vary and/or terminate
the contract, and made a finding as to whose employees they
were, against the clear and overwhelming weight of the evi-
dence. I have considered all of the evidence all of the submis-
sions and all of the relevant material with care.

For those reasons, I would uphold the appeal, I would vary
the decision at first instance by substituting for the order dis-
missing the said application, the following�

�(1) THAT the respondent be and is hereby ordered forth-
with, to apply the provisions of the Western Aus-
tralian Government Employees Redeployment,
Retraining and Redundancy General Order to Patricia
Jean Blewitt, Patricia Traynor Shafto, Joan Margaret
Gibson, Connie Schrimpf and Dawn Lorraine Lloyd,
employees of the respondent at the date of termina-
tion of their employment by the respondent on the
28th day of March 1994, and pay to such employees
the amounts to which they are entitled by virtue of
the operation of said General Order.

(2) THAT there be liberty to apply in relation to any
question of the amount of such entitlement.�

CHIEF COMMISSIONER COLEMAN: I have had the ad-
vantage of reading the Hon President�s reasons for decision
and agree that the Commission in the first instance erred in
not finding that the Commissioner of Main Roads was not the
employer. For the reasons set out by the Hon President the
substance of the relationship between the Commissioner of
Main Roads and the employees is ascertained from contrac-
tual obligations entered into, the evidence of control exer-
cised under the Commissioner�s authority and the relevant
administrative and legal arrangements which included the
method of recruitment, mode of payment, deduction of in-
come tax, liability for workers compensation and leave enti-
tlements and approvals. This relationship was not displaced

by arrangements between the Commissioner of Main Roads
and the Social Club.

The terms of the Western Australian Employees Redeploy-
ment, Retraining and Redundancy General Order therefore
applies to these employees. An order to this effect should is-
sue.

COMMISSIONER GEORGE: I have had the opportunity
of reading the Reasons for Decision of His Honour the Presi-
dent in draft form. I agree on the facts as they are found to be
that the employees the subject of the appeal were at all mate-
rial times employees of the Respondent and in the circum-
stances entitled as at the date of their termination on 28 March
1994 to the provisions of the Western Australian Government
Employees Redeployment, Retraining and Redundancy Gen-
eral Order. I further agree with the conclusion of His Honour
the President that the Appeal should be upheld and the deci-
sion at first instance varied in the terms expressed in his Rea-
sons for Decision.

THE PRESIDENT: For those reasons, the appeal will be
upheld and the decision at first instance varied.

Order Accordingly
Appearances:Mr N Ellery, on behalf of the appellant.
Ms M Bastian, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, WA

Branch
(Appellant)

and
Commissioner of Main Roads

(Respondent)
No. 194 of 1996.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER R.N. GEORGE.

22nd November 1996.
Order.

This matter having come on for hearing before the Full Bench
on the 26th day of August 1996, and having heard Mr N Ellery
on behalf of the appellant and Ms M Bastian on behalf of the
respondent, and the Full Bench having reserved its decision,
and reasons for decision being delivered on the 22nd day of
November 1996, wherein it was found that the appeal should
be upheld, it is this day, the 22nd day of November 1996,
ordered and directed as follows�

(1) THAT appeal No. 194 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in matter No.
CR 83 of 1994 made on the 31st January 1996, be
and is hereby varied, by substituting for the order
dismissing application No. CR 83 of 1994, the fol-
lowing orders�
�(1) THAT the respondent be and is hereby ordered

forthwith, to apply the provisions of the West-
ern Australian Government Employees Rede-
ployment, Retraining and Redundancy
General Order to Patricia Jean Blewitt, Patricia
Traynor Shafto, Joan Margaret Gibson, Connie
Schrimpf and Dawn Lorraine Lloyd, employ-
ees of the respondent as at the date of termi-
nation of their employment by the respondent
on the 28th day of March 1994, and pay to
such employees the amounts to which they are
entitled by virtue of the operation of said Gen-
eral Order.
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(2) THAT there be liberty to apply in relation to
any question of the amount of such entitle-
ment.�

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, WA

Branch
(Appellant)

and
Commissioner for Main Roads

(Respondent)
No. 194 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.
SENIOR COMMISSIONER G.G. HALLIWELL.

COMMISSIONER P.E. SCOTT.
27 June 1996.

Order.
This matter having come on for hearing before the Full Bench

on the 5th day of June 1996, and having heard Mr N Ellery on
behalf of the appellant and Mr J Taya on behalf of the re-
spondent, and the appellant having sought leave of the Full
Bench to amend the notice of appeal and the grounds of ap-
peal, and there being no objection to such amendments by the
respondent, and whereas the Full Bench found it necessary to
make such an order as was necessary or expedient for the ex-
peditious and just hearing and determination of the matter, it
is this day, the 27th day of June 1996, ordered and directed as
follows�

(1) THAT leave be and is hereby granted to the appel-
lant herein to amend the notice of appeal by deleting
the word �for� in the title of the name of the respond-
ent and substituting the word �of�, so that the name
of the respondent reads �Commissioner of Main
Roads�.

(2) THAT the grounds of appeal be and are hereby
amended by deleting paragraph 4 of the grounds of
appeal and substituting therefor the new paragraph
4 in the terms of the schedule headed �Amended
Grounds of Appeal� and filed herein as follows�

�4 The learned Commissioner made errors of law.
Specifically he:

(a) Failed to consider and apply all of the
relevant indicia that go to determine
whether an employer/employee rela-
tionship exists, including, but not lim-
ited to, �the control test�,

(b) Failed to consider whether to exercise
his power to act according to equity,
good conscience and the substantial
merits of the case, and find that the re-
spondent should be estopped from as-
serting he was not the employer, as
specified in point 3 of the �Memoran-
dum of Matters For Hearing and De-
termination� of 28 July 1994,

(c) Implicitly accepted and acted upon a
false and erroneous principle, that one
party to an employment contract can
unilaterally and without communica-
tion to the other party, vary and/or ter-
minate that contract.�

(3) THAT the hearing and determination of appeal No
194 of 1996 be and is hereby adjourned to a date to
be fixed by the Full Bench.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pampus Pty Ltd t/a Lancet Scientific and Surgical Supplies

(Appellant)
and

Denis N Weir
(Respondent)

No. 770 of 1993.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY.
COMMISSIONER R.N. GEORGE.

COMMISSIONER P.E. SCOTT.
20th November 1996.

Reasons for Decision.
THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench. This is an appeal by the appellant
company against the decision of the Commission constituted
by a single Commissioner made on the 7th day of May 1993
in matter No. 1448 of 1992. By that decision, the Commis-
sion ordered that the appellant herein, pay to Mr Denis N Weir,
the respondent, the sum of $2,831.94 within 21 days of the
date of the order.

The appellant now appeals against that decision upon
grounds attached to the notice of appeal.

The notice of appeal was filed on the 10th day of May 1993.

BACKGROUND
The applicant claimed that he was an employee of the re-

spondent (now the appellant), and made application to the
Commission, by an application filed in the Commission on
the 11th day of November 1992.

By that application, the then applicant, Mr Denis N Weir,
claimed unpaid benefits under an employment contract with
the appellant company. He had not alleged that he was un-
fairly dismissed, nor did he seek to be reinstated as an em-
ployee of the appellant.

It was not in issue that his services were terminated at or
about 11.30am on Thursday the 24th day of September 1992.
Mr Weir�s claim was in fact that because the respondent em-
ployer had terminated his services without notice and because
he had not been allowed the benefit of notice, he was there-
fore entitled to the payment of his salary and his current al-
lowance for an additional period of 2 weeks.

When this appeal first came on for hearing on the 25th day
of August 1993, the Full Bench drew the attention of the par-
ties to the decision of the Industrial Appeal Court in Coles
Myers Ltd t/a Coles Supermarkets v Coppin & Others [1993]
73 WAIG 1754.

When the appeal came on for hearing before the Full Bench
on the 11th day of November 1996, Dr Robert Russell who
appeared as a director of the appellant, submitted that there
was no jurisdiction in the Commission at first instance to make
the order which it did. That submission relied on the authority
of the decision of the Full Bench in Coles Myers Ltd t/a Coles
Supermarkets v Coppin & Others (op cit), (see also Sakal H J
v T.O�Connor and Sons Pty Ltd [1995] 75 WAIG 1509, and
Joyce Corporation Ltd v Lawson R and Others [1996] 76
WAIG 1653). Thus, on the authority of those cases, the con-
tract of service having expired before the matter was heard by
the Commission at first instance, and there being no claim
before, the Commission at first instance to reinstate the dis-
missed employee, the Commission did not have jurisdiction
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to make an order that contractual benefits claimed by the re-
spondent be paid to him. This was because, unless at the time
when the application is made, the relationship of employer/
employee actually exists or is expected to come into existence
in the future, or did exist and is to be restored, the key element
of an industrial matter is missing. (See Coles Myers Ltd t/a
Coles Supermarkets v Coppin and Others (op cit) at page
1757).

Mr Trainer, very correctly did not make submissions to the
contrary. Further, we should observe that there is no assist-
ance to be derived from the amendments to s.7 of the Indus-
trial Relations Act 1979 (as amended) (hereafter referred as
�the Act) because that is not retrospective and these events
took place well before s.7 of the Act was amended by the
insertion of s.7(1a) of the Act.

(See Joyce Corporation Ltd v Lawson R and Others (op cit)
at page 1654 per Anderson J.)

For those reasons, the Full Bench upheld the appeal and
quashed the decision in matter No. 1448 of 1992 made on the
7th day of May 1993.

Appreances: Dr R J Russell on behalf of the appellant.
Mr K Trainer as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pampus Pty Ltd t/a Lancet Scientific and Surgical Supplies

(Appellant)
and

Denis N Weir
(Respondent)

No. 770 of 1993.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY.
COMMISSIONER R.N. GEORGE.

COMMISSIONER P.E. SCOTT.
11 November 1996.

Order.
This matter having come on for hearing before the Full Bench

on the 11th day of November 1996, and having heard Dr R J
Russell on behalf of the appellant and Mr K Trainer, as agent,
on behalf of the respondent, and the Full Bench having deter-
mined that its reasons for decision will issue at a future date,
and the parties herein having consented to waive their rights
to Speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended) (�the Act�),
it is this day, the 11th day of November 1996, ordered and
directed as follows�

(1) THAT appeal No. 770 of 1993 be and is hereby up-
held.

(2) THAT the decision of the Commission in matter No.
1448 of 1992 made on the 7th day of May 1993, be
and is hereby quashed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pampus Pty Ltd t/a Lancet Scientific and Surgical Supplies

(Appellant)
and

Denis N Weir
(Respondent)

No. 770 of 1993.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY.
COMMISSIONER R.N. GEORGE.

COMMISSIONER P.E. SCOTT.
4 October 1996.

Order.
This matter having come on for hearing before the Full Bench

on the 2nd day of October 1996, and having heard Dr R J
Russell on behalf of the appellant and Mr B Russell (of Coun-
sel), by leave, on behalf of the respondent, and Counsel for
the respondent having made application to have the hearing
and determination of appeal No. 770 of 1993 adjourned, and
the appellant herein having opposed such application, and the
Full Bench having determined that its reasons for decision
will issue at a future date, it is this day, the 4th day of October
1996, ordered that the hearing and determination of appeal
No. 770 of 1993 be and is hereby adjourned to 10.30 am on
Monday, the 11th day of November 1996.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Douglas William Bell
(Appellant)

and
Western Australian Fire Brigades Board

(Respondent)
Nos. 1370 of 1995 and 122 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

COMMISSIONER A.R. BEECH.
COMMISSIONER P.E. SCOTT.

26th November 1996.
Reasons for Decision.

THE PRESIDENT: These were two appeals against the deci-
sion of the Industrial Magistrate sitting at Geraldton upon two
complaints.

These complaints were made by Mr Douglas William Bell,
a retired fireman. The appeals were brought under s.83 of the
Industrial Relations Act 1979 (as amended) (hereafter referred
as �the Act).

By the first complaint, No. 1940 of 1995, Mr Bell alleged
that on the 13th day of March 1995, the defendant, the West-
ern Australian Fire Brigades Board, being a party bound by
the Fire Brigade Employees� Award 1990, Award No. A 28 of
1989 (hereinafter referred to as �the award�), committed a
breach of that award in that it failed to pay accident pay as
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required by clause 25 of the award, and the complainant
claimed $3825.00, together with costs and penalties. The par-
ticulars of the amount claimed were 45 weeks pay at $754.00
per week which amounted to $33,930.00, less nominal earn-
ings and paid $669.00 per week which amounted to
$30,105.00. The claim was, therefore, for $3825.00.

By the second complaint, No. 2238 of 1995, made on 22
June 1995 at Perth, Mr Bell alleged that on 13 April 1994 at
Geraldton, the defendant, Western Australian Fire Brigades
Board, being bound by The Fire Brigade Employees� Award
1990, Award No. A 28 of 1989, committed a breach thereof in
that upon the termination of the complainant�s service it failed
to pay pro rata long service leave due, the particulars of which
had been rendered. As a result, the complainant claimed
$7012.20 or thereabouts, penalty and costs.

On 20 November 1995, having heard submissions, the In-
dustrial Magistrate delivered reasons and dismissed complaint
No. 1940 of 1995.

On 16 January 1996, the Industrial Magistrate delivered rea-
sons upon complaint No. 2238 of 1995 and dismissed that
complaint.

Against both of these decisions the appellant now appeals.
Both appeals were heard together by consent.

GROUNDS OF APPEAL�APPEAL NO. 1370 OF 1995
The grounds of the appeal against the decision upon com-

plaint No 1940 of 1995 are those filed in appeal No 1370 of
1995 and are as follows�

�1. The Magistrate was wrong in law in dismissing the
complaint upon the grounds of Res judicata and or
issue estoppel, on the grounds that the consent judge-
ment of the District Court dated 17th May 1995, did
not incur the prohibition pleaded.

2. The Appellant seeks an order that:
� the Magistrate�s order be set aside.
� the Magistrate hear and determine the com-

plaint.
� any other directions as may be ordered.�

GROUNDS OF APPEAL�APPEAL NO. 122 OF 1996
The grounds of the appeal against the decision upon com-

plaint No. 2238 of 1995 are those filed in appeal No. 122 of
1996 and are as follows�

�The learned Industrial Magistrate�
1. Erred in law in requiring medical evidence to

establish that the appellant was unfit to con-
tinue work.

2. Erred in law finding that the Appellant had
resigned.

3. Erred in law in finding that no long service
leave had accrued on a pro rata basis as at the
date of termination.

RELIEF SOUGHT
1. That the appeal be upheld.
2. That an order be made to pay the Appellant $7012.20

within 7 days, being the amount due as agreed.�

BACKGROUND
Mr Douglas William Bell the complainant was employed

by the respondent Board for about 24 years. He was first em-
ployed as a firefighter, then as a senior firefighter and finally
as a leading firefighter. On the 31st day of March 1995 Mr
Bell wrote to the Chief Fire Officer and advised him as fol-
lows�

�I would like to terminate my employment with the Bri-
gade as of 0800 hours on the 13th of April 1994. Yours
Sincerely LFF D W Bell�(see exhibit A).

It is noteworthy that he gave no reason for giving notice of
termination of his employment in that letter.

In accordance with �exhibit A� he ceased his employment.
On the 4th day of September 1991, Mr Bell had suffered a
back injury after completion of a school visit demonstration.
He was incapacitated as a result for 12 months, although he
was on night duties during summer for that time. He seems to
have recovered. In December 1992, he was promoted to the
rank of leading fire fighter at Geraldton. At that time he was

experiencing some pain according to his evidence, but was
able to do most of the work. From December 1992 until April
1994, he received no medical treatment. His evidence was
that he was having considerable difficulty performing his tasks
and was in pain on a regular basis after a fire which he at-
tended in January 1994. On the 31st day of March 1994, ac-
cording to his evidence, the pain in his back was becoming
unbearable. He and his wife, however, became directors of
Moldog Pty Ltd, a family company formed to purchase the
lease of the Nabawa Tavern. The lease commenced on the 1st
day of June 1994, and according to his evidence Mr Bell
worked in the tavern, after that date.

A few days after he had forwarded his letter of the 31st March
1994, Mr Terrence William Ding, at the time of the hearing of
these complaints, the Director of the Perth North Region for
the respondent, but at the material time, Superintendent of
�Human Resources�, for the respondent rang Mr Bell. He rang
him to discuss his letter, exhibit A, and to discuss the notice
of termination of his employment given by Mr Bell. Accord-
ing to Mr Ding�s evidence he asked Mr Bell if his giving no-
tice was at all related to his back injury and was told that it
was not. He mentioned to Mr Bell, according to his evidence,
the option of medical retirement if this were so. However, Mr
Bell informed him, according to Mr Ding, that he had entered
upon a business venture and that he wished to receive termi-
nation money as soon as possible so that he could go into that
venture. There may have been some mention that it was the
Nabawa Tavern.

Mr Ding�s evidence was also that at no time after August
1992, was the respondent informed that Mr Bell had an injury
or medical problem. In cross-examination Mr Bell�s answers
when the elements of Mr Ding�s evidence were put to him,
were mostly statements of inability to recall or concessions
that something could have been said along the lines which Mr
Ding recounted. The Industrial Magistrate found that Mr Ding
was clear that certain matters were discussed and preferred
his evidence. It was not submitted to us that his preference
was wrong and on a reading of the whole of the evidence of
both gentleman it was clearly open to the learned Industrial
Magistrate to find as he did.

On the 27th day of May 1994, the Chief Fire Officer, Mr
Max Castlehow wrote to Mr Bell to thank him for his serv-
ice�

�Now that you have had a chance to enjoy a little of re-
tirement...�.
(see exhibit B, (Appeal Book page 138))(hereinafter re-
ferred to as AB).

That letter cannot of course of itself, properly, characterise
what actually occurred.

Sometime after these events Mr Bell offered to go before a
medical board so that his fitness or otherwise to carry out his
duties could be determined. However, that offer was rejected
by the respondent. In addition he sought to be reinstated as a
Leading Fire Fighter but received no response from the re-
spondent.

There was a significant fact to which I now refer.
The appellant, as plaintiff, issued a written summons out of

the District Court of Western Australia (�the District Court�)
naming the respondent at defendant. The copy of the writ in
the appeal book does not seem to bear a number. However,
the endorsement of claim read as follows�

�The Plaintiff�s claim for damages for all injuries to his
back as a result of an accident which occurred on or about
the 4 September 1991 during the course of his employ-
ment with the Defendant and all aggravations of any in-
juries caused as a result of the Defendant�s negligence,
breach of statutory duty, breach of contract and all other
causes of action from 4 September 1991 until the Plain-
tiff�s retirement on the 13 April 1994�.

On the 17th day of May 1995, there was a consent judge-
ment in that action entered in the District Court which the
relevant terms of which I quote as follows�

�...against the Defendant (the respondent in these appeals)
in the sum of $14,400.00, in addition to all the compen-
sation paid to date pursuant to the Workers� Compensa-
tion and Rehabilitation Act 1981 as amended...�
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The facts pertaining to the action in the District Court are
important because His Worship dismissed complaint 1940 of
1995 on the basis of the doctrine of res judicata and issue
estoppel.

It was open to the learned Industrial Magistrate to find that
Mr Bell had not informed the respondent of any pain or inca-
pacity after August 1992.

It was open to the learned Industrial Magistrate to find that
Mr Bell informed Mr Ding that he had given notice of the
termination of his employment because he was going into
business.

It was open to the learned Industrial Magistrate to find that
there was no evidence that Mr Bell had left his employment
because of physical incapacity or injury, or the effects thereof.

APPEAL NO. 1370 OF 1995�ISSUES AND
CONCLUSIONS

The appellant�s submission was that neither of these two
doctrines applied. The respondent�s submissions was that the
consent judgement was limited to injuries and claims for dam-
ages relating to events before the 13th day of April 1995.

The learned Industrial Magistrate held that the claim which
was settle by way of consent judgement was one and the same
cause of action as the basis of the �present� complaint. His
Worship also observed that his understanding of the law �in
relation to claims for loss or damage is that a party gets one
opportunity to make a claim for loss or damage whether it be
past economic loss, future economic loss or any other heads
of damage that one may make a claim for.� That is also my
understanding.

It is necessary to consider the doctrine of res judicata. Res
judicata is a principle which holds that where a judicial deter-
mination of an issue of fact or of mixed fact and law in formal
proceedings occurs, then that issue cannot be relitigated in
subsequent proceedings between the same parties or their priv-
ies, or in the case of a judgement against the world at large (ie
in rem), at all.

A judgement on which an estoppel is to be founded must be
a judgement on the merits. That may, however, include a con-
sent judgement as was the case here. (see Chamberlain v.
Deputy Commissioner of Taxation [1987-1988] 164 CLR 502)

The judgement upon which an estoppel is founded must be
made by a competent court or tribunal. This means firstly, that
the judgement must not be impeachable for want of jurisdic-
tion or fraud. Secondly, the determination in order to support
an estoppel, must be the decision of a court or a �judicial�
tribunal which must be under a duty to act judicially in the
exercise of a power to decide (see W J and F Barnes Pty Ltd v.
Federal Commissioner of Taxation (Cth) [1957] 96 CLR 294
per Kitto J. at page 315.)

In this case, of course, the original judgment was that of a
competent court, namely the District Court of Western Aus-
tralia which is a court of record. Further, there was no sugges-
tion that there was want of jurisdiction. Thirdly, the fact that
there was a consent judgement still satisfies the requirement
of the principles of res judicata on the authority of Crowley�s
Case (op cit).

Where one party brings an action against another party for a
particular cause, and judgement is given upon it, either party
or privy is estopped against any other party or privy from sub-
sequently litigating the same cause. The foundation of the rule
is the course of action claimed or put in suit has, in those
proceedings, passed into judgement so that it is merged and
has no longer an independent existence (see Port of Melbourne
Authority v. Anshun Pty Ltd [1981] 147 CLR 589).

The foundation of the rule is the merging of the cause of
action in the judgements. The imprecision of the words �the
cause of action� was remarked upon in the Port of Melbourne
Authority case (op cit) as tending to uncertainty in defining
the ambit of the rule that a judgement bars subsequent pro-
ceedings between the same parties on the same course of ac-
tion. However, as Brennan J said in Port of Melbourne
Authority case (op cit) at page 612�

�Accordingly inconsistency between judgements against
the same defendant is avoided by the merger in the judge-
ment first recovered of the right to the remedy thereby
given and of all other rights which arise on the same facts�.

What was quite clear here is that there was an action against
Mr Bell�s employer for personal injury by Mr Bell which ended
in a consent judgement. The cause of action was for personal
injury based on negligence, breach of statutory duty and breach
of the contract of employment. Damages were claimed which
would inevitably include damages for future economic loss
and past economic loss. The complainant, by the complaint as
first instance, claimed accident pay under clause 25 of the
award. That clause provides�

�25.�ACCIDENT PAY
Full pay shall be paid for accidents on duty whether oc-
casioned incidental to a fire call or not.�

I read that clause to mean that, if one is injured in an acci-
dent at work , and incapacitated, ie unable to work, one is
paid full pay. A claim for a payment under clause 25 depends
on a person being incapacitated, as I read the clause, through
injury arising from an accident at work. That was the basis of
the common law claim also.

If one is injured as an employee and the employer is found
liable in tort, and or contact, and or because of a breach of
statutory duty, one can recover loss of wages by way of past
or future economic loss. Thus the appellant, by the complaint,
was seeking, on the face of it, to obtain an order, �a judge-
ment�, inconsistent with the consent judgement in the District
Court of the 17th day of May 1995. The appellant was seek-
ing to do so to, because it alleged the injury of the 4th day of
September 1991, was the reason for the incapacity for which
accident pay was sought.

In other words, by the complaint Mr Bell was claiming what
would properly be a claim based on negligence for future eco-
nomic loss in relation to the injury of the 4th day of Septem-
ber 1991.

That this was the case is in no way affected by the words
�after the 13th day of April 1995� which appear in the con-
sent judgement. I say that because of the claim in respect of
the injury of the 4th day of September 1991, would in any
event, encompass as I have said, all past and future economic
loss caused by that injury. Any award for damages would nor-
mally encompass that. The words �all aggravations of any in-
jury� are therefore unnecessary and cannot be taken to limit
the ambit of the claim.

There was therefore a merger in the judgement first recov-
ered on the 17th day of May 1995, of the right to the remedy
thereby given and of all other rights which arose on the same
facts. Those rights included the right to recover monies al-
leged not to have been paid in breach of the award (clause 25)
for incapacity arising from the injury suffered on the 4th day
of September 1991.

Further, of course as required the parties to the writ in the
District Court and to the complaint in these proceedings are
the same (see Blair and Others v. Curran and Others [1939]
62 CLR 464 at 531-532 per Dixon J.)

The Industrial Magistrate was correct in finding that the
complaint, at least the right to seek and obtain an order for
payment of the monies claimed, was barred by the rule of res
judicata.

I now come to the principle of issue estoppel. That principle
can be stated as follows. A final decision once given by a
competent tribunal, creates an issue estoppel in that it forever
binds the parties and all those it claims from them in respect
of any issue of fact or law which was legally indispensable to
that decision (see Blair and Others v. Curran and Others (op
cit)).

The issue estoppel applies to nothing less than issues (see
Blair and Others v. Curran and Others (op cit)).

The estoppel applies to every matter which it was necessary
and which it was actually decided �was the groundwork of the
decision itself�.

I would seem to me that a judgement by consent is a judge-
ment on the merit because the facts necessary to be found, to
establish the cause and the legal liability will be deemed to
have been admitted. Thus, a judgement by consent still lays
the groundwork of the decision itself by taking as decided
what was necessary to be actually decided.

However, the preclusion is strictly limited to what was �nec-
essarily and with complete precision�, thus determined (see
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Kabassi v. Vila [1940] 64 CLR 130 per Williams J. at page
147 and see �The Laws of Australia� Volume 16, part 16 at
page 33 etseq).

If that is so, and I hold that it is, then issue estoppel applies
and, applied in this case where what was necessary was to
establish a claim based on an injury suffered at work and the
incapacity resulting therefrom.

There were some further observations which I should make.
The complaint claims a breach in relation to a period com-
mencing after the termination of Mr Bell�s employment. Mr
Clohessy submitted that this point was not raised before the
Industrial Magistrate. The point was certainly not decided at
first instance. However, the point was squarely raised, at first
instance, by counsel for the respondent at first instance (AB
page 43-44).

The question is whether the award sought to be applied to
Mr Bell applied after the termination of his employment.

The Scope clause of the award said to apply, clause 3 reads
as follows�

� 3.�SCOPE
This award shall apply to those employees classified in
Clause 6.�Wages of this award and who are employed
by the Western Australian Fire Brigades Board, provided
that nothing herein contained, shall apply to auxiliary
Firefighters who may be employed under the conditions
laid down from time to time in the Rules and Regulations
issued under the provisions of the Fire Brigades Act
1942.�

After the termination of his employment Mr Bell was not an
employee classified in clause 6�Wages of the Award, as clause
3 requires. He was not employed by the respondent WA Fire
Brigades Board, as clause 3 requires, because his employment
had been terminated by his own action. He was not therefore,
an employee as that word is defined in s.7 of the Act or as it
therefor appears in the Scope clause�Clause 3.

Accordingly, the award did not apply to Mr Bell at the time
referred to in the complaint. There was therefore no obliga-
tion to pay accident pay, and no breach of the award could be
proven to have occurred. No error was made out in relation to
the decision of the magistrate in relation to that appeal.

Appeal No. 122 of 1996
Clause 12 is the relevant clause of the award, for the pur-

poses of this appeal, and I set out hereunder clause 12 and its
relevant parts�

� 12.�LONG SERVICE LEAVE
(1) Every employee shall be credited with a period of

13 weeks� long service leave for and on the comple-
tion of each of the consecutive periods of continu-
ous service as follows�for the first 10 years, and
thereafter for each period of 7 years.

(a) Long service leave shall be granted solely for
recuperative purposes.

(b) No employee shall undertake during long serv-
ice leave, without the consent of the Board,
any form of employment for hire or reward.
Any contravention of this condition shall
render the employee liable to dismissal.

...
(14) Payment for Leave Credited as Due

(a) An employee may, on commencing long serv-
ice leave, be paid his/her salary or wages in
advance, at his/her permanent classified rate
of pay, for a period equivalent to the leave
taken.

(b) An employee who retires at the age of 60, or
at any time thereafter up to the age of 65, or
who retires on account of incapacity due to
old age, or through ill health, or the result of
an accident, shall be paid for long service leave
as credited.

(c) An employee who resigns other than to es-
cape dismissal, shall be paid for any long serv-
ice leave as credited.

(d) An employee who is dismissed, or who re-
signs in order to escape dismissal, shall be

entitled to payment for any long service leave
credited as due to him/her prior to the date of
the offence for which he/she was dismissed
or resigned in order to escape dismissal.

(15) Pro-Rata Leave on Retirement
(a) Where an employee retires or is retired under

the circumstances mentioned in this clause and
has served continuously for at least 12 months
next before such retirement, such employee
shall be paid (in addition to any complete pe-
riods of long service leave credited as due)
for pro-rata long service leave to the date of
retirement.

(b) Provided that, where the employee has any
complete period of long service leave cred-
ited as due to them, the employee shall, if re-
quired so to do by the Board, take such
complete period of long service leave before
the employee reaches the date due for retire-
ment, and thereafter such employee shall be
entitled under this regulation to payment only
of pro-rata long service leave equivalent in
respect to that service in relation to which the
employee has not been credited with a com-
plete period of long service leave.

(c) Subject to the provisions of this clause, any
employee who is retired for any reason other
than misconduct or unsatisfactory service,
shall be paid for long service leave pro-rata to
the date of retirement.   �

An employee of the respondent by virtue of those clauses is
entitled to be credited with a period of 13 weeks being long
service leave on completion of 10 years service and thereafter
for each period of 7 years.

As will be seen, an employee who retires at the age of 60 or
at any time thereafter up to the age of 65, is entitled to be paid
as long service leave as credited.

Persons who retire on account of incapacity due to old age
or through ill health or as the result of an accident, have the
same entitlement, as does an employee who resigns other than
to escape dismissal.

It was clause 12(15) which prescribes an entitlement to pro
rata long service leave if that employee �retires or is retired
under the circumstances mentioned in this clause�, and has
served continuously for 12 months. Clause 15 does not deal
with the position where an employee resigns. Plainly, if one
read clause 12(14) with clause 12(15), a person is entitled to
pro rata long service leave only if he or she retires or is retired
under the circumstances mentioned in clause 12(14).

If that were not so there would be no entitlement to pro rata
long service leave. Such an interpretation is readily conveyed
by the ordinary meaning of the words read in the context of
the whole clause and the whole of the award and does not lead
to an absurdity or an ambiguity. (see AEEFEU v. Minister for
Health 71 WAIG 2253)

Such an interpretation coincides with the provisions of clause
12(14)(b). The question is whether �resign� and �retire� mean
the same as Mr Clohessy submitted that they do. The Indus-
trial Magistrate found otherwise.

First, I would observe that �resign� is used specifically and
differently in clause 12(14) from the word �retire�. �Resign�
is used to refer to person who has not retired or been retired.
The entitlement of a person who resigns is specifically and
separately mentioned. Such a person is entitled to be paid for
any long service leave as credited in the same way that a per-
son who has retired or been retired is entitled to long service
leave as credited.

There was no reference to an entitlement to pro rata long
service leave for an employee who resigns (see clause
12(15)(a)).

The principle of expressio unius exclusio alterius est ap-
plies. Therefore, the fact that there has been an expression of
the word �retire� in clause 12(15)(a) means properly that the
word resign is not intended to be used in clause 12(15).

I now turn to the question whether the words �resign� and
�retire� have the same meaning. To �resign� means �to give
up an office or a position� in its most relevant meaning (see
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the Macquarie Dictionary, Second Edition at page 1495). The
Oxford Dictionary defined �resign� in it most relevant mean-
ing as follows at page 1807�

�To relinquish, surrender, give up or handover (some-
thing); esp. an office, position, right claim etc�

To �retire� is defined in the Shorter Oxford English Dic-
tionary, Third Edition at page 1815 in its most relevant defini-
tion to mean�

�To withdraw from office or an official position; to give
up one�s business or occupation in order to enjoy more
leisure or freedom (esp. after having made a competence
or earned a pension)�

Similarly at page 1500, the Macquarie Dictionary defines
�retire� as meaning�

�To withdraw from office, business or active life�.
�Retire� has the connotation of leaving an office or position

with some intention not to continue to work or to engage in
work full-time, perhaps. Clause 12(14)(b) reflects this mean-
ing when it refers to retirement occurring at age 60 and or up
to 65 or because of incapacity due to old age or because of ill
health.

It follows that Mr Bell resigned. He did not retire. He in-
tended to go into business. He was leaving one actual posi-
tion, not leaving or ceasing work itself. Further, however, he
had not retired because he was 60 years of age or more. He
did not retire on account of incapacity due to old age. The
Industrial Magistrate found that Mr Bell gave his reason for
retirement as being that he was going into business. There
was evidence that he had not seen a doctor for almost 2 years,
had given no indication to his employer of any incapacity due
to ill health, and no indication that he was retiring on the
grounds of ill health.

Retirement is therefore connected to some event which is
its cause namely incapacity due to old age, the reaching of a
retirement age of 60 years or more, or ill health. No such cause
is obviously required for resignation in the words of the award.
A resignation seems to stand on its own as a method of termi-
nating ones employment. (see Thompson v. John Fairfax and
Sons Pty Ltd [1964] NSWR 210)

Indeed his own evidence was that he worked in the Nabawa
Tavern after he left the respondent�s employ. The Industrial
Magistrate was therefore entitled to find that Mr Bell did not
retire on the grounds of ill health. The Industrial Magistrate
was entitled then to find that Mr Bell did not retire. He re-
signed, terms of the award therefore distinguish this case from
Thompson v John Fairfax and Sons Pty Ltd (op cit).

It was not established therefore, that Mr Bell had any enti-
tlement under clause 12. No breach was therefore proven to
have been committed. No error as alleged in these appeals
was established.

For those reasons I dismissed the appeals.
BEECH C.: In appeal 1370 of 1995 Mr Bell complains that

the learned Industrial Magistrate wrongly dismissed his com-
plaint that the Fire Brigade Employees� Award had been
breached in relation to accident pay. Although the appeal is
brought on the ground that the Magistrate erred in deciding
that the issue was res judicata, the appeal can be shortly dis-
posed of once it is appreciated that Mr Bell was attempting to
enforce the award for a period after he had resigned. It states
the obvious to say that the provisions of the Fire Brigade
Employees� Award only applied to Mr Bell whilst he was an
employee of the WA Fire Brigades Board. Following his res-
ignation on the 13th April 1994, he ceased to be an employee
and from that date forward the award ceased to have any ap-
plication to him. The summons before the learned Industrial
Magistrate alleged a breach of the award from the 13th March
1995 onwards. Such a summons is effectively a nonsense. By
virtue of clause 3.�Scope of the award it applies to employ-
ees of the WA Fire Brigades Board. As Mr Bell was not an
employee of the WA Fire Brigades Board from the 13th April
1994 onwards he was not covered by it at the time set out and
there cannot be a breach. That should be the end of the matter
irrespective of the ground upon which this appeal is brought.

This situation is to be contrasted with a situation where,
after an employee leaves his or her employment, it is claimed
that during the period of employment he or she was not paid

according to the award. An Industrial Magistrate would have
the jurisdiction to entertain such a claim (s.83(1)) for the rea-
son that, if the award applied, it applied to that person be-
cause at the time of the alleged breach he or she was an
employee.

The appeal in 122 of 1996 essentially involves an argument
whether the termination of Mr Bell�s employment came about
due to resignation or retirement. In the former, completed pe-
riods only of long service leave are payable: clause 12(14)(c).
In the latter, pro rata long service leave also is payable: clause
12(15)(a).

On the facts before him, the learned Industrial Magistrate
concluded that Mr Bell had resigned. He did so in writing to
his employer which indicated that he would like to �termi-
nate� his employment. According to the evidence, the reason
Mr Bell terminated his employment was to go into a business.
The Magistrate concluded on an analysis of the words �retire�
and �resign� that, on the facts, Mr Bell had resigned rather
than retired.

For the purposes of this appeal the meaning of those two
words must be divined from the context in which they are
used. In the long service leave clause there is a difference
between �resign� and �retire�. If they were meant to be the
same thing, as urged upon us as in these proceedings, then the
same word would have been used each time in the long serv-
ice leave clause. In Mr Bell�s circumstances, pro rata long
service leave is payable only where he �retires or is retired
under the circumstances mentioned in this clause� (clause
12(15)(a)) or �is retired for any reason other than misconduct
or unsatisfactory service� (clause 12(15)(c)). The �circum-
stances mentioned in this clause� are: retirement at the age of
60 or any time thereafter up to the age of 65, or retirement on
account of incapacity due to old age, or through ill health, or
the result of an accident: clause 12(14)(b). None of those cir-
cumstances apply to Mr Bell. Clause 12(15)(c) refers to some-
one who �is retired�. I suspect that this requires some initiative
on the part of the employer to �retire� the employee and simi-
larly does not apply to Mr Bell�s circumstances. In any event
it uses the word �retire� and the meaning of that word is re-
stricted to �the provisions of this clause�. Those provisions
can only apply if Mr Bell �retired under the circumstances
mentioned in this clause� and it is already clear to me that Mr
Bell did not do so. I have been unable to detect any error on
the part of the learned Industrial Magistrate and, indeed, agree
with his conclusion. Accordingly appeal 122 of 1996 also
should be dismissed.

SCOTT C.: I have had the benefit of reading the reasons for
decision of His Honour the President and of Commissioner
Beech. I agree with both of those reasons for decision and
would dismiss both appeals.

PRESIDENT: For those reasons we dismissed the appeals.
APPEARANCES: Mr R W Clohessy, as agent for the

appellant.
Ms J H Smith (of Counsel), by leave, on behalf of the re-

spondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Douglas William Bell

(Appellant)
and

Western Australian Fire Brigades Board
(Respondent)

Nos. 1370 of 1995 and 122 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P.J. SHARKEY.
COMMISSIONER A.R. BEECH.
COMMISSIONER P.E. SCOTT.

27 September 1996.
Order.

These matters having come on for hearing before the Full
Bench on the 27th day of September 1996, and having heard
Mr R W Clohessy, as agent for the appellant in appeal No.
1370 of 1995 and as agent in appeal No. 122 of 1996 condi-
tional upon the filing of a warrant, and Ms J H Smith (of Coun-
sel), by leave, on behalf of the respondent, and the Full Bench
having determined that its reasons for decision will issue at a
future date, it is this day, the 27th day of September 1996,
ordered that appeal Nos. 1370 of 1995 and 122 of 1996 be
and are hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Cain
(Appellant)

and
Allan Graham Shuttleton

(Respondent).
No. 765 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
SENIOR COMMISSIONER G L FIELDING.

3rd December 1996.
Reasons for Decision.

THE PRESIDENT: This is an appeal against a decision of an
Industrial Magistrate made on the 1st day of May 1996, in
complaint No. 247 of 1995 and brought under s.83 of the
Industrial Relations Act 1979(as amended) (hereinafter
referred to as �the Act�).

The respondent who is an Industrial Inspector alleged by
complaint No. 247 of 1995 that, on the 26th day of October
1995, at the Colonnade, Hay Street, Subiaco, the appellant,
John Cain threatened that the free and lawful exercise of the
occupation of Francesco Di Cicco would be interfered with
by reason of the circumstance that Francesco Di Cicco was
not a member of an organisation of employees; contrary to
s.96E(1)(b) of the Act.

The appellant pleaded �not guilty�. After hearing the
evidence and submissions the Industrial Magistrate convicted
the appellant and imposed a penalty of $1,000.00. The
Industrial Magistrate also ordered that the appellant pay costs
of $3,233.00 being $2,000.00 �counsel fees� and $1,233.00
witness fees.

GROUNDS OF APPEAL
This appeal is made against the whole of that decision on

the following grounds�
�1) The learned magistrate erred in law and in fact in

accepting the evidence of Francesco Dicicco rather
that (sic) the evidence of the appellant (defendant)
when;

a) the evidence of Francesco Dicicco was vague,
confused and inconsistent;

b) the evidence of the appellant (respondent) was
consistent; and

c) the learned magistrate took into account what
he speculated was a part of the appellant (re-
spondent�s) proof of evidence.

2. The learned magistrate erred in law in continuing to
hear the complaint after he stated that the appellant
(defendant) was padding his evidence as;

a) the appellant (defendant) would have been
reasonably apprehensive that the learned Mag-
istrate had concluded at that stage of the ex-
amination that he did not believe the appellant
(defendant); and

b) the appellant (defendant) would have been
reasonably apprehensive that the learned Mag-
istrate was biased against him and he would
thus be denied a fair hearing of the complaint.

3. The learned magistrate erred in law in ordering the
appellant (defendant) pay costs of $2000 for legal
representation of the respondent (complainant) when;

a) there was no evidence that the respondent
(complainant) was obliged to pay any costs
for his representation;

b) there was no evidence as to the basis of the
calculation of these costs; and

c) the amount was in any event in excess of a
reasonable amount that the learned magistrate
was empowered to award by section 157 of
the Justices Act.�

Ground 2 was abandoned by the appellant.

BACKGROUND
The complaint was brought under s.96E(1)(b) of the Act.

Only three witnesses were called. For the complainant, Mr
Francesco Di Cicco an employee of Versatile Plumbing
Products of 229 Truganina Way, Malaga, and Mr Marek
Rodkiewicz, the General Manager of Optim Projects of
Singapore were called. The only witness for the defendant
was Mr John Cain who described himself as an Organiser and
Safety Officer with the Transport Workers Union.

On the 26th day of October 1996, in the course of his
employment, Mr Di Cicco drove a truck to deliver a quantity
of gyprock sheets and stud metal work to a building site, namely
�the Colonnades� in Hay Street Subiaco. There he was to meet
Mr Marek Rodkiewicz with his load, between 7.30am and
8.30am at the front of the building. Mr Rodkiewicz was Site
Manager for Optim. Mr Di Cicco parked directly in front of
the entrance and Mr Rodkiewicz came up to him and they had
a conversation. A person whom Mr Di Cicco saw over Mr
Rodkiewicz�s shoulder came up to him whist he was sitting in
the truck. That person was Mr John Cain who introduced
himself saying �I�m John Cain, are you in the union?�. Mr Di
Cicco�s evidence was that he said �Yes, I am,� and showed
him his BLF ticket. Mr Cain had a different version. According
to Mr Di Cicco, Mr Cain said, �Are you in the TWU?� Mr
Cain then told him to turn the truck around and head back
after Mr Di Cicco said �No�. Mr Di Cicco then said, when he
was told to turn the truck around, according to his evidence
�No I�m not. I�m delivering here�. Mr Cain then said �If you
don�t join the TWU, you are not unloading�, according to Mr
Di Cicco.

Mr Rodkiewicz said that he had been engaged in a
conversation with Mr Cain, in which, according to his
evidence, Mr Cain asked about the delivery. Mr Cain said also
after introducing himself, after having parked his car at the
front entrance and being told to move it �I hope that driver is
in the union�. Mr Rodkiewicz rang Mr Di Cicco�s employer
to find out. Mr Rodkiewicz asked Mr Di Cicco if he was in
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the union and he said that he was in the BLF. Mr Cain spoke
to Mr Di Cicco, according to Mr Rodkiewicz. Mr Cain told
Mr Rodkiewicz the truck was not to be unloaded because the
�member� was not a member of the Transport Workers Union.
Mr Rodkiewicz then went to the Challenge Bank, to his own
account and drew out $200.00 to pay the sum of $203.00 being
the Transport Workers Union membership fees to Mr Cain.
He was given a receipt for it. In the meantime Mr Di Cicco
had filled out an application form for membership, of the TWU
(exhibit 1).

The truck was then unloaded.
According to Mr Rodkiewicz and Mr Di Cicco, there was

no mention by Mr Cain of safety. That was contrary to what
Mr Cain said in evidence. Mr Rodkiewicz and Mr Di Cicco
said that there was no welding going on overhead and there
was no mention to them of sparks flying from such welding
over the main gate of the site. That again was contrary to Mr
Cain�s evidence. The entrance according to Mr Rodkiewicz
was not congested. According to Mr Cain it was. According
to Mr Rodkiewicz at no time did Mr Di Cicco whom he called
�Frank� wish to become a member of the union. In fact, his
evidence was that Mr Di Cicco said �I don�t want to join the
union.... I am already in one union�.

Mr Cain�s evidence differed from the evidence of the other
two witnesses in some respects. He said that he had parked
around the back of the site rather than the front. He said that
he spoke to Mr Di Cicco first, not to Mr Rodkiewicz. He said
that he spoke to the shop stewards and a foreman about welding
occurring over the access way, and also to Mr Di Cicco about
this. He said that he told Mr Di Cicco that there were safety
problems on the site and that he would not be able to unload
for about 20 minutes. Mr Di Cicco said that he would just
wait there, according to Mr Cain�s evidence. Then Mr Cain
said that he asked Mr Di Cicco if he were a member of the
union �Because it is my job to do that. It is my job to create
members for the Transport Workers Union�. Mr Cain said that
he asked Mr Di Cicco if he would have a problem in joining
the union and that Mr Di Cicco replied �No�. After that
conversation according to Mr Cain, he spoke to Mr Rodkiewicz
and told him that he had spoken to �Frank� and asked him if
he had problems with being a member of the union. Mr Cain
said that he told Mr Rodkiewicz that Mr Di Cicco had said
�No�. Mr Rodkiewicz then offered to pay the ticket for Mr Di
Cicco. It was not disputed that Mr Rodkiewicz had withdrawn
monies from his own account and paid for the ticket. Mr Cain
specifically denied using the words �You have to join the TWU
to unload material here�. He denied speaking to Mr Rodkiewicz
first. He denied that Mr Di Cicco showed him a BLF ticket.
He admitted that he wanted Mr Di Cicco to join the TWU. He
said that he did tell Mr Di Cicco that Mr Di Cicco could not
unload but that that was related to safety issues on site and
until that was resolved he couldn�t unload his truck. According
to Mr Cain, Mr Di Cicco did not unload his truck until about
15 or 20 minutes after he had signed the form and after the
welders had been cleared from the site and the entrance cleared.
Mr Cain also said that he would have been happy to have the
amount paid some days later.

ISSUES AND CONCLUSIONS
His Worship�s findings are matters now for consideration.

There was, as will have been seen, from what I have said above,
a conflict of evidence between the witnesses for the
complainant and the witness for the defendant. This is referred
to by His Worship in his reasons for decision (see appeal book
pages 6-8 (hereinafter referred to as �(AB)�). His Worship
did find, and I quote�

�On the whole of the evidence really, one could not ac-
cept the defendant�s evidence on this and I really have no
doubt that what Mr �(sic) the complainant said about
the evidence, Mr DiCicco � was exactly what was said.
It�s the only reasonable explanation of why he would join
the TWU when he didn�t want to and the only reason
why Mr Rodkiewicz would pay for him to join, so I re-
ject the evidence of Mr Cain. It�s not true. I accept the
evidence of Mr DiCicco that it was said to him: if he did
not become a member of the TWU, his truck would not
be unloaded. I find that those words were said and those
words constituted a threat and that threat was to the free
and lawful exercise of Mr DiCicco�s occupation and I

find the charge � complaint proved beyond a reason-
able doubt and he will be convicted.�

First I would observe that the correct standard of proof
beyond reasonable doubt was applied. Second, I would observe
that the decision was reached in this matter by the Industrial
Magistrate who had the benefit of seeing and hearing the
witnesses. In Devries and Another v Australian National
Railways Commission and Another [1992-93] 177 CLR 472
at page 479, the majority Brennan, Gaudron and McHugh JJ
held as follows�

�....a finding of fact by a trial judge, based on the cred-
ibility of a witness, is not to be set aside because an ap-
pellate court thinks that the probabilities of the case are
against�even strongly against�that finding affect. If the
trial Judge�s finding depends to any substantial degree
on the credibility of the witness, the finding must stand
unless it can be shown that the judge �has failed to use or
has palpably misused his advantage�, or has acted on
evidence which was �inconsistent with facts incontrovert-
ibly established by the evidence� or which was �glaringly
improbable.� �

In this case, although the defendant�s evidence was held to
be straightforward, except in one particular, his evidence was
not believed. Further, the Industrial Magistrate relied on a
number of matters of fact in accepting the evidence of the
respondent as I understand his reasons. His Worship gave a
great deal of attention to Mr Di Cicco evidence (see (AB)
page 5).

It is quite clear that His Worship accepted that what Mr Di
Cicco said was not in doubt, and that he told the court exactly
what was said in Hay Street on the 26th day of October 1995.

It is quite clear too, that His Worship accepted that evidence
despite some confusion in Mr Di Cicco�s answers (see pages
20-22 of Transcript at first instance) (hereinafter referred to
as �TFI�). Mr Cuomo drew attention in some detail to the
passages on transcript pages 20-22 (TFI). However, in the end
Mr Di Cicco adhered to his original evidence that Mr Cain
had told him that he had to join the TWU otherwise he was
not going to be allowed to unload (see page 22 (TFI)).

This was reinforced by his remark that �that statement stood
out, and he meant it bluntly,� said in answer to cross
examination and re-examination (see page 28-29 (TFI)). That
was reinforced further by his eventual denial that he had said
that he would have no problems in joining the TWU.

I cannot, therefore, upon a fair reading of the reasons for
decision and of the evidence and reasons for decision, take
issue with the comments made by His Worship about Mr Di
Cicco�s evidence at transcript pages 20-22(TFI). There are
other matters of fact and the inferences therefrom on which
His Worship was entitled to rely, and to which he referred.
There was Mr Rodkiewicz�s evidence which referred to a part
of the whole transaction, and that was that Mr Cain had said
to him that if Mr Di Cicco did not have a ticket he could not
unload the truck. That of course was consistent with what Mr
Di Cicco said Mr Cain had said to him. Mr Rodkiewicz was a
witness whose evidence the Industrial Magistrate accepted as
that of an independent bystander. There was submissions to
us that this evidence was not verified.

It is not apparent that His Worship erred in accepting that
evidence.

His Worship observed that Mr Rodkiewicz was the
supervisor of the building site. His position had nothing to do
with Mr Di Cicco. The only thing which interested him, (and
this was clear on the evidence), was that the delivery be
effected. That was a conclusion which was open to His
Worship. It was quite unlikely as His Worship inferred, that
Mr Di Cicco would get someone who was a stranger to pay
the TWU membership. That is what Mr Rodkiewicz did. He
paid it within 10 minutes of the question of membership being
raised by Mr Cain. It was within another 15 to 20 minutes that
the truck was unloaded. Mr Rodkiewicz withdrew the monies
from his personal account. Mr Rodkiewicz, as His Worship
found, had an interest in paying the amount. However, the
only interest was that he wished to have the load unloaded.

His Worship then questioned why Mr Di Cicco would be so
adamant about what occurred if he had wanted to join the
TWU. The inference which His Worship drew was that Mr Di
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Cicco did not want to join the TWU, on the evidence. It was
open to His Worship to so infer. His Worship also concluded
that the reason why Mr Rodkiewicz paid a subscription for
Mr Di Cicco, somebody else�s employee to join the TWU,
was because he wished to get the truck unloaded. As I have
said that is what did occur and the inference was open.

Further, His Worship adverted to the denial by the
complainant�s witnesses that there was any talk about safety
and his conclusion that there was no reason why they would
say that there was no talk about safety if it were untrue. He
however, concluded that there was reason for the defendant to
fabricate a reference to safety. Mr Cuomo criticised this
comment. However, the safety question was the reason
advanced by Mr Cain for delaying the unloading of the truck.
He admitted that he did delay the unloading of the truck. There
was nothing in the evidence or the submissions or the
conclusions which His Worship drew or the findings which
he made which suggest that any error was made, according to
the principle in Devries and Another v. Australia National
Railways Commission (op cit) to which I have referred.

It is not apparent to me, since the finding depended to a
substantial degree on the credibility of witnesses that the
Industrial Magistrate had failed to use or had palpably misused
his advantage. It was not established to my satisfaction that he
had acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which was
glaringly improbable. I am certainly not satisfied that the
probabilities of the case were against, or even strongly against,
the finding which His Worship made. That ground is not made
out.

I now refer to the question of costs. As Mr Cuomo submitted,
costs were to be assessed pursuant to s.151 of the Justices Act
1902 which reads as follows�

�151. In all cases of summary convictions and orders,
the justices making the same may, in their discretion, or-
der by the conviction or order that the defendant shall
pay to the complainant such costs as to them seem just
and reasonable.�

As Pigeon J and Franklyn J held in Klahn v Talbot
([FC](Supreme Crt WA) Library No. 950628S unreported 20
November 1995 appeal/full 43/1994). The use of the official
Prosecutions (Defendants Costs) Act 1973 scale is appropriate
(see pages 3,5 and 17 of the judgement). It is appropriate to
have regard to. In this case it was appropriate to have regard
to the scale. In having regard to it, one would note that the
scale provides a fee of $750.00 for the first day and preparation.
In this case, including witness fees of $1,233.00 which include
a fare from Singapore, costs were fixed at $3,233.00. It was
not established to my satisfaction that the witness expenses,
including the fares from Singapore were unreasonable.
However, counsel fees for a matter which commenced at
10.03am, took no more than one day, and involved three
relatively short witnesses and no intricate points of law, would
seem to be excessive. An order as to costs is fixed as an exercise
of discretion by a court. The Full Bench cannot interfere unless
in terms of House v The King [1936] 55 CLR 499 (HC), the
exercise of the discretion is miscarried. In my opinion, in
having regard to the above and the lack of reasons given for
fixing the costs at the amount at which they were fixed, and
having regard to the scale to which I have referred, one has to
conclude that the amount of $2000.00 for counsel fees was
manifestly excessive. I would substitute the Full Bench�s
discretion for that of the court at first instance and fix costs
(Counsel fees) at $800.00, which having regard to the scale,
the maximum amount allowable under that scale and the nature
of the case, its length of time and its lack of complexity, is not
ungenerous. As Mr Cuomo conceded the learned Industrial
Magistrate applied the correct standard of proof. I would vary
the costs order accordingly, but would otherwise dismiss the
appeal, no other ground of appeal having been made out.

CHIEF COMMISSIONER COLEMAN: I have had the
advantage of reading the draft of the Hon President�s Reasons
for Decision. I agree that, notwithstanding some confusion on
the part of Mr Dicicco, there is nothing to warrant interfering
with the findings of fact made by the learned Industrial
Magistrate based as they were on his assessment of the
credibility of the witnesses. The first ground of appeal should
be dismissed. The next ground was withdrawn.

As to the third ground of appeal which goes to legal costs
awarded against the appellant (defendant), I consider that the
amount is excessive. Given the scale of fees considered to be
�just and reasonable� pursuant to S.151 of the Justices Act
1902 (Refer to Klahn v. Talbot, unreported; Fct of WA; Library
No 950628; 20 November 1995.), the nature of the proceedings
in the first instance and the absence of reasons how the costs
were determined by the learned Industrial Magistrate, I would
uphold this ground of appeal and substitute $800 for the
amount awarded.

SENIOR COMMISSIONER FIELDING: I have had the
benefit of reading in draft form the Reasons for Decision
prepared by the President. In general, I agree with those reasons
and the order he proposes. My reasons for so concluding are
as follows.

The first ground of appeal in effect challenges the learned
Industrial Magistrate�s assessment of the credibility of the
testimony given before him. As the Industrial Appeal Court
pointed out in Federated Miscellaneous Workers Union of
Australia, WA Branch v. Board of Management Narambeen
District Hospital (1992) 72 WAIG 471 at 473, it �is an
extremely difficult task for an appellant to overturn a finding
of fact based on credibility�. The decided authorities, most
notably Abalos v. Australian Postal Commission (1990) 171
CLR 167 make it clear that a challenge of that nature is likely
to be successful only in rare cases (see too: Gromark Packaging
v. The Federated Miscellaneous Workers Union of Australia,
WA Branch (1992) 73 WAIG 220, 224). It is not enough that
the appellate tribunal might consider that the probabilities are
against such a finding. Only if, in this case, it is clear that the
learned Industrial Magistrate misused or failed to use the
advantage of both having seen and heard the respective
witnesses should the Full Bench, which has not had that
advantage, interfere with the learned Industrial Magistrate�s
assessment of their testimony. In my view, it cannot be said
that the learned Industrial Magistrate has misused that
advantage, and so erred in finding the complaint to have been
made out.

It is the case, as the Counsel for the Appellant contends,
that the learned Industrial Magistrate expressly recognised that
the testimony of the Appellant, in his capacity as the Defendant,
was clear and consistent. Furthermore, the learned Industrial
Magistrate expressly acknowledged that the Complainant�s
principal witness, Mr Dicicco, in giving his testimony, �did
get somewhat mixed up with the questions and had to take
time to have them re-explained to him and sometimes he gave
negative answers to negative questions indicating a positive
answer�. Nonetheless, Mr Dicicco made himself perfectly well
understood to the learned Industrial Magistrate. In the final
analysis, that is what was important. It is clear that in coming
to that conclusion, the learned Industrial Magistrate did not
overlook the Defendant�s evidence, nor overlook the fact that
Mr Dicicco at times appeared to be �mixed up with the
questions�. It does not follow that simply because the evidence
of Mr Dicicco was delivered in a manner which was not as
organised or forthright as that of the Appellant it should be
treated as being the least credible. If, with the benefit of having
observed and heard the respective witnesses, the learned
Industrial Magistrate was left with the impression that the
evidence of Mr Dicicco was the more credible, despite the
mix-ups in the manner of delivery of the testimony, there is no
reason why he should not rely on that evidence. From a reading
of the transcript it cannot be said that his finding was irrational
or one which was not otherwise open to him. Mr Dicicco�s
evidence was not incoherent to the point where no reasonable
person would accept it. He testified clearly and unequivocally
that he was told by the Respondent that if he did not join the
Transport Workers Union he was not going to be allowed to
unload his truck. To some extent what he said in this respect
was supported by the evidence of Mr Rodkiewicz.
Furthermore, in making his determination regarding the final
outcome of the matter the learned Industrial Magistrate
expressly recognised that he was obliged to be satisfied beyond
reasonable doubt.

In my assessment, there is more substance to the second
ground of appeal. Although the Industrial Magistrate, by virtue
of section 156 of the Justices Act 1902, has a wide discretion
to award costs, it is axiomatic that the award must be
reasonable. Insofar as the Appellant was ordered to pay the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 8 7 576 W.A.I.G.

locomotion and related expenses for the witness Rodkiewicz,
the assessment cannot validly be challenged. Counsel for the
Appellant does not question the reasonableness of the quantum
claimed for those expenses, but more the fact that his client
was made liable for their reimbursement. However, it is clear
that Mr Rodkiewicz�s evidence was relevant and seemingly
material in the disposition of the matter. In those circumstances,
I cannot see how the Appellant can validly complain that he
was ordered to meet the cost of those expenses. The fact that
the expenses are disproportionate to the other costs associated
with the proceedings, as Counsel for the Appellant complains,
is not in itself a ground to set aside the order. Clearly the
magnitude of the expenses arises because the witness had
necessarily to travel between Singapore and Perth.

Different considerations apply with respect to the amount
allowed as and by way of legal costs. There is much to be said
for the argument of Counsel for the Appellant based on the
decision of the Full Court in Klahn v. Talbot (Unreported: 20
November 1995; Lib No. 950628S), that the scale of costs
purportedly prescribed by the Legal Costs Committee in July
1995 for the purposes of official prosecutions should be used
as a guide. Whatever the legal status of the scale prescribed
by the Committee, it was clearly intended to set the standard
for party and party costs incurred as a result of trials in the
Courts of Petty Sessions. That scale provides a maximum sum
of $710.00 for the first day of trial, including preparation of
the case for trial and Counsel fees. The transcript suggests
that the learned Industrial Magistrate did not make any enquiry
as to the nature of the work involved in getting the matter up
for trial, but I cannot think that it was out of the ordinary, or
otherwise complex. The trial was not a complex one. It did
not involve any intricate or difficult questions of law. It was
essentially a question of fact and the facts were not complex.
Only two witnesses, apart from the Defendant, were called
and it seems that the trial lasted less than a day. In all the
circumstances, I am of the view that the learned Industrial
Magistrate, in fixing the legal costs payable by the Appellant
at $2,000.00 erred in the exercise of his discretion. In my
assessment, a sum in the order of $750.00 would more
accurately reflect a proper exercise of his discretion. I agree
with the President that the sum of $800.00 is not ungenerous.

I therefore agree that the appeal should be allowed only to
the extent of varying the Order for the Appellant to pay the
Respondent�s costs by substituting the sum of $2,033.00 (being
witness fees of $1,233.00 and legal costs of $800.00) for the
sum of $3,233.00.

PRESIDENT: For those reasons the appeal will be upheld
in part, but otherwise dismissed.

Ordered Accordingly
APPEARANCES: Mr M Cuomo (of Counsel) by leave, on

behalf of the appellant.
Mr L B Robbins (of Counsel) by leave, and with him Mr M

A Jenkin (of Counsel) by leave, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Cain
(Appellant)

and
Allan Graham Shuttleton

(Respondent).
No. 765 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
SENIOR COMMISSIONER G L FIELDING.

3rd December 1996.
Order.

THIS matter having come on for hearing before the Full Bench
on the 17th day of October 1996, and having heard Mr M
Cuomo (of Counsel) by leave, on behalf of the appellant, and

Mr L B Robbins (of Counsel) by leave, on behalf of the
respondent, and with him Mr M A Jenkin (of Counsel) by
leave, on behalf of the respondent, and the Full Bench having
reserved its decision and reasons for decision being delivered
on the 3rd day of December 1996 it is this day the 3rd day of
December 1996, ordered and directed as follows�

1. THAT the appeal No. 765 of 1996 be and is hereby
upheld in part and the decision of the Industrial
Magistrate be and is hereby varied by substituting
for the figure of �$3,233.00� referred to therein the
figure �$2,033.00�, being witness fees of $1,233.00
and counsel fees of $800.00.

2. THAT in all other respects the appeal be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.

FULL BENCH—
Proceedings for enforcement

of Act—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch and The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of

Australia�Western Australian Branch and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

(Respondent/s)
Nos. 1312, 1313 and 1314 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER R.N. GEORGE.

14th November 1996.
Reasons for Decision.

THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench. These were applications brought by
the Registrar, Mr John Gearin Carrigg under s.84A of the In-
dustrial Relations Act 1979 (as amended) (hereinafter called
�the Act�), whereby he sought the enforcement of an order of
the Commission made under s.44 of the Act. They were heard
together by the Full Bench, by consent.

Applications for particulars of the application as proper, were
not pursued, before the Full Bench.

The order, the enforcement of which the applicant sought
was Order No. C259 of 1996, (Order 2), made on the 2nd day
of September 1996. That order was made by Senior Commis-
sioner G L Fielding in relation to a dispute involving each of
the respondents, and Kerman Contracting Pty Ltd, Lurgi (Aus-
tralia) Pty Ltd and the Rico Group of Companies.

The dispute was said to relate to the rates for increased trav-
elling allowances for the members of the respondents employed
by each of the companies at the SR2 Construction Project at
Capel, or by subcontractors to one or other of the companies
at the site.

Order 1 of the said order reads as follows�
�(1) THAT each of the employees members of the re-

spective Unions employed by the said Companies at
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the SR2 Construction Project at Capel who are en-
gaged in industrial action concerning the matters,
the subject of these proceedings, cease such indus-
trial action as soon as may be, but in any event, no
later than 0800 hours on Wednesday, the 4th day of
September, 1996, and thereafter work in accordance
with their respective contracts of employment and
refrain from commencing or taking part in further
industrial action in respect of this matter until this
Order is revoked; and�

Order 2 of the said order reads as follows�
�(2) THAT each of the Unions and each of their respec-

tive officials take all such reasonable steps as may
be necessary to ensure that the members of their re-
spective Unions comply with the terms of paragraph
(1) of this Order, including, but without limiting the
generality of that obligation, the obligation to�

(a) call a meeting of the employees members of
each of the respective Unions at the Project
Site for no later than 0700 hours on Wednes-
day, the 4th day of September, 1996;

(b) advise the employees of the terms of this Or-
der; and

(c) counsel the employees to return to work in
accordance with the terms of paragraph (1) of
this Order and to refrain from engaging in any
further industrial action in respect of the dis-
pute the subject of these proceedings; and�

The respondents are all organisations as that word is de-
fined in s.7 of the Act. We will refer to the abovenamed re-
spondents hereunder as the �AFMEPKIU� the �CMETSWU�
and the �CEEEIPPAWU� respectively.

These applications were listed for hearing before the Full
Bench on the 29th day of October 1995. The Full Bench, be-
fore it proceeded to a hearing of the matters, invited the par-
ties to confer with them . That conference having taken place,
the Full Bench proceeded to hear the applications together
without objections. Counsel for the applicant applied for the
matter to be adjourned and listed for a three day hearing. These
applications were opposed. The Full Bench, the matter hav-
ing been listed, refused the adjournment

Particulars of each application had been requested, and had,
indeed, been filed on the 24th day of October 1996.

Those particulars, in substance alleged that the orders made
on the 2nd September 1996 had been breached because the
respondents and their officials failed to take certain reason-
able steps, which were referred to in the particulars, to ensure
that the members of each organisation complied with the terms
in paragraph 1 of the Order.

The paragraph which alleged breach No. 5 was struck out
by application of the applicant.

In the course of his opening, Counsel for the applicant fore-
shadowed that he would adduce evidence to establish that of-
ficials of the two firstnamed organisations had incited
employees to continue to remain absent from work or dis-
couraged employees from returning to work, and that this was
in breach of the orders. There was no reference to this allega-
tion as a particular, in the particulars filed herein. Counsel for
the applicant had submitted to us this evidence was signifi-
cant.

Counsel for the AFMEPKIU and CMETSWU objected,
submitting that, since the allegation which such evidence would
be adduced to prove, was not the subject of any particulars
provided, then such evidence was not relevant and should not
be able to be adduced.

The Full Bench ruled that, because such an allegation was
clearly not a ground of the application and particularised as
such, then such evidence was irrelevant and could not be led.

The applicant then sought leave to adjourn to amend the
particulars to allege that the incitement had occurred.

That application was objected to on behalf of the respond-
ents on the basis that the matter was listed, the applicant had
ample opportunity to particularise the complaint and it would
be unjust to the respondents to allow the amendment to be
made in opening on the day listed for the hearing of these
applications. Counsel for the first two respondents also sub-
mitted that the applicant was also seeking to achieve,

indirectly, an adjournment by this application because the ap-
plicant was not ready to proceed. The Full Bench decided that,
even though the evidence which was sought to be adduced
was significant, the particulars should not be amended and
the course of the case altered at such a late stage in proceed-
ings which were akin to proceedings affecting the liberty of
the subject. There was plenty of time in which this particular
could have been pleaded, and no good reason for its omission
was put before us. Significantly, there were already detailed
particulars of breach of the order pleaded. The applicant sought
an adjournment to make an amendment to the particulars. The
Full Bench refused the application for those reasons having
regard to s.27(1)(f) and s.26(1)(a) and S.26(1)(c) of the Act.

Counsel for the applicant then advised us that the applicant
would offer no evidence in support of the applications.

Counsel for the AFMEPKIU and CMETSWU and the ad-
vocate for the CEEEIPPAWU moved for dismissal of the ap-
plications.

The Full Bench with no evidence before it to prove the ap-
plications, then dismissed them.

Appearances:Mr M Lundberg (of Counsel), by leave, on
behalf of the applicant.

Mr D H Schapper (of Counsel), by leave, on behalf of The Auto-
motive, Food, Metals, Engineering, Printing and Kindred Indus-
tries Union of Workers�Western Australian Branch and The
Construction, Mining, Energy, Timberyards Sawmills and Wood-
workers Union of Australia�Western Australian Branch.

Mr A Lovell on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar
(Applicant)

and
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch and The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of

Australia�Western Australian Branch and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

(Respondents)
Nos. 1312, 1313 and 1314 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER R.N. GEORGE.

30 October 1996.
Order.

These matters having come on for hearing before the Full
Bench on the 29th day of October 1996, and having heard Mr
M Lundberg (of Counsel), by leave, on behalf of the appli-
cant, Mr D H Schapper (of Counsel), by leave, on behalf of
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian
Branch and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�Western
Australian Branch, and Mr A Lovell on behalf the Communi-
cations, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch, and the Full Bench
having determined that its reasons for decision will issue at a
future date, it is this day, the 30th day of October 1996, or-
dered that application Nos. 1312, 1313 and 1314 of 1996 be
and are hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.
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FULL BENCH—
Unions—Application for Orders

under Section 72A—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch and The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian

Branch
(Applicants).

Nos. 482, 633 and 1066 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
COMMISSIONER P E SCOTT.

8th November 1996.
Reasons for Decision.

THE PRESIDENT: These were three applications to the Full
Bench pursuant to s.72A of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as �the Act�).

APPLICATION NO 482 OF 1996�TWU
There was an application by the Transport Workers� Union

of Australia, Industrial Union of Workers, Western Australian
Branch (hereinafter referred to as �the TWU�) pursuant to
s.72A of the Act (see application No 482 of 1996). That ap-
plication was made on the following grounds and the follow-
ing orders were sought�

�SCHEDULE A
Orders are applied for that:
1. the Transport Workers Union, Industrial Union of

Workers, W.A. Branch has the right to the exclusion
of the Australian Liquor, Hospitality and Miscella-
neous Workers Union, Miscellaneous Workers Di-
vision, Western Australian Branch, to represent under
the Industrial Relations Act 1979 the industrial in-
terests of all employees employed by the Peters and
Brownes Group at the Balcatta distribution centre
who are eligible for membership of the Transport
Workers Union, Industrial Union of Workers, W.A.
Branch.
and

2. the Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch does not have the
right to represent under the Industrial Relations Act
1979 any employees employed by the Peters and
Brownes Group who transfer from the distribution
centre in North Perth which is closing to the Balcatta
distribution centre.

Schedule B
The grounds of Application
1. There currently exist two centres within the Peters

& Brownes group which distribute chilled/frozen
product. These centres are the North Perth and the
Balcatta distribution centres. The North Perth cen-
tre is due to be closed in the next twelve months.
Employees will be transferred from the North Perth
centre to the Balcatta centre at that time.

2. The Transport Workers Union, Industrial Union of
Workers, W.A. Branch currently has coverage and
the membership of the workers employed within the
Balcatta distribution centre. A successful enterprise
agreement has been negotiated and operates at the
Balcatta centre.

3. The work carried out in the Balcatta centre includes
but extends beyond the scope of the work performed
at the North Perth centre which deals exclusively in
dairy product.

4. At the time of the transfer there exists the potential
for workers who carry out the same function to be
members of two different unions. There is a distinct
possibility that this will lead to significant demarca-
tion disputes with a negative impact on productivity
within the Balcatta operation.�

APPLICATION NO 633 OF 1996�ALHMWU
There was an application by The Australian Liquor, Hospi-

tality and Miscellaneous Workers Union, Miscellaneous Work-
ers Division, Western Australian Branch (hereinafter referred
to as �the ALHMWU�) pursuant to s.72A of the Act (see ap-
plication No 633 of 1996). That application was made on the
following grounds and the following orders were sought�

�SCHEDULE A
The orders are applied for that:
1. The Australian Liquor, Hospitality and Miscellane-

ous Workers Union, Miscellaneous Workers Divi-
sion, WA Branch has the right to the exclusion of
the Transport Workers Union, Industrial Union
Workers, WA Branch to represent all employees
employed by the Peters and Brownes Group at the
Balcatta distribution centre in accordance with the
Union�s constitution and for employees who are eli-
gible for membership of the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, WA Branch and

2. Subject to (1), The Transport Workers Union, In-
dustrial Union of Workers, WA Branch does not have
the exclusive right to represent under the Industrial
Relations Act 1979 any employees employed by the
Peters and Brownes Group who transfer from the
North Perth Operations to the Balcatta Operations.

SCHEDULE B
The grounds of application
1. There are currently two existing centres within the

Peters and Brownes Group which process and dis-
tribute chilled and frozen products. These operations
are located at North Perth and Balcatta. The North
Perth Centre is due to be closed in the next 12 months
and employees will be transferred from the North
Perth Operations to the Balcatta Operations at that
time.

2. The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, WA Branch has constitutional coverage of the
work currently performed by employees employed
by the Peters and Brownes Group at the North Perth
Operations.

3. The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, WA Branch claims that the closure of the North
Perth Operations and the transfer of these employ-
ees to Balcatta Operations will generally not affect
the work performed by employees over which the
Union has constitutional coverage.

4. The members of the Australian Liquor, Hospitality
and Miscellaneous Workers Union, Miscellaneous
Workers Division WA Branch are unanimous in their
choice to remain members of the Union.

5. The nature of the work and business performed by
the Peters Brownes Group will substantially remain
the same with the transfer of the North Perth func-
tions to the Balcatta Operations. Where changes to
work functions are made, the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, WA Branch believes
constitutional coverage will remain and not be af-
fected.

6. The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, WA Branch seeks to extend coverage to those
areas of work where it has constitutional coverage
at the Balcatta Operations.

7. The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, WA Branch is currently negotiating an
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Enterprise Agreement between the employer and
members of the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Work-
ers Division, WA Branch at the North Perth Opera-
tions. The Agreement will include the effects and
implications of the transfer to the Balcatta Opera-
tions and provision will be made for application of
the Agreement at the Balcatta Operations.

8. With the application of its constitution to employ-
ees at the Balcatta Operations the Australian Liq-
uor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, WA Branch does
not believe there is a need for significant demarca-
tion disputes as a result of the closure of the North
Perth Operations and the transfer to the Balcatta site.�

APPLICATION NO 1066 OF 1996�FURTHER
ALHMWU APPLICATION

Later, the ALHMWU made a further application pursuant
to s.72A of the Act (see application No 1066 of 1996). That
application was made on the following grounds and the fol-
lowing orders were sought�

�ORDERS SOUGHT
That the Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers division,
Western Australian Branch (�the ALHMWU�) shall have
the right to the exclusion of the Transport Workers Un-
ion, Industrial Union of Workers, WA Branch (�the
TWU�) to represent under the Industrial Relations Act
1979 the industrial interests of all employees employed
by the Peters & Brownes Group at the Balcatta distribu-
tion centre who are eligible for membership of either the
ALHMWU or the TWU; and
The TWU shall not have the right to represent under the
Industrial Relations Act 1979 the industrial interests of
any employees employed by the Peters & Brownes Group
at the Balcatta distribution centre who are eligible for
membership of either the ALHMWU or the TWU.

GROUNDS
The orders sought will give effect to single union cover-
age of the relevant employees which is in the best inter-
ests of the employees and the employer.�

APPLICATIONS AND PARTIES GIVEN RIGHTS TO BE
HEARD

In respect of each application in which each of the
abovenamed TWU and ALHMWU was not the applicant, the
same was given the right to be heard, the Full Bench being
satisfied that there was sufficient interest pursuant to s.72A(5)
to enable those orders to be made.

Further, the Full Bench, in relation to each of the above
applications, came to the same opinion concerning Peters (WA)
Ltd and Brownes Dairy Pty Ltd (�Peters-Brownes�) and they
were given a right to be heard upon all of these applications.

In the end, applications Nos 482 and 633 of 1996 were heard
on 19, 20 and 21 August 1996 and application No 1066 of
1996 was heard on 9 October 1996. It was agreed by the par-
ties that application No 1066 of 1996 would be determined
on the evidence adduced and the submissions made in appli-
cations Nos 482 and 633 of 1996.

The Full Bench declined to conciliate under s.32 of the Act,
being of opinion that provisions under s.32 did not apply to
an application made under s.72A of the Act heard by the Com-
mission constituted by the Full Bench.

BIAS
The President raised the question of ostensible bias for con-

sideration by the �parties�, having regard to the President hav-
ing had the benefit of the professional services of a Director
of Peters (WA) Ltd for some time. It was submitted on behalf
of the applicants and Peters-Brownes that such bias could not
be said to exist. The Full Bench was therefore satisfied, on the
submissions made, as a matter of fact, that such ostensible
bias did not exist and decided to hear the matter as the Bench
is now constituted.

S.72A OF THE ACT
At all material times, the applicants in these applications

were organisations as that word is defined in s.7 of the Act.

Indeed, they were and are organisations of employees as de-
fined in s.72A(1) of the Act.

At all material times, Peters-Brownes were the employers
of employees who were represented by the TWU and the
ALHMWU and would be subject to that order.

S.72A of the Act reads as follows�
�(1) In this section�

�enterprise� means�
(a) a business, or part of a business, that is car-

ried on by a single employer;
(b) a business, or part of a business, that is car-

ried on by 2 or more employers as a joint ven-
ture or single enterprise;

(c) activities carried on by a public authority, or
part of those activities; or

(d) a single project, undertaking or place of work;
�organization� means an organization of employ-
ees.

 (2) An organization, an employer or the Minister may
apply to the Full Bench for an order�

(a) that an organization has the right, to the ex-
clusion of another organization or other or-
ganizations, to represent under this Act the
industrial interests of a particular class or
group of employees employed in an enterprise
who are eligible for membership of the organi-
zation;

(b) that an organization that does not have the right
to represent under this Act the industrial in-
terests of a particular class or group of em-
ployees employed in an enterprise has that
right;

(c) that an organization does not have the right to
represent under this Act the industrial inter-
ests of a particular class or group of employ-
ees employed in an enterprise who are eligible
for membership of the organization.

 (3) The Full Bench shall not hear an application under
subsection (2) until the application has been pub-
lished in the Industrial Gazette and 30 days have
expired since the day of publication.

 (4) On an application under subsection (2), the Full
Bench may make one or more of the orders applied
for, and may make any such order subject to any
condition or limitation.

 (5) The Full Bench shall not make any order described
in subsection (2) without giving persons who, in the
opinion of the Full Bench, have a sufficient interest
in the matter an opportunity of being heard.

 (6) Where an order is made under subsection (4), the
Full Bench is to refer the matter to the President
unless the Full Bench is satisfied that the rules of
the organizations concerned do not need to be al-
tered.

(7) On a referral under subsection (6) the President shall,
after giving the organizations concerned an oppor-
tunity of being heard, make such alterations (if any)
to the rules of the organizations as are, in the Presi-
dent�s opinion, necessary to reflect the order made
by the Full Bench.

(8) An alteration shall be made by instrument in writing
signed by the President and shall take effect on a
day specified in the instrument.�

The employers, at all material times, conducted an enter-
prise or enterprises as that word is defined in s.72A of the
Act, at North Perth and at Balcatta.

INSPECTIONS
On 24 and 25 June 1996, the Full Bench conducted inspec-

tions of the premises and sites of Brownes Dairy Pty Ltd at
North Perth and Peters (WA) Ltd at Balcatta, accompanied by
Counsel for the parties, respective witnesses and other per-
sons who were officials of or employees of the applicants and
of Peters-Brownes.
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APPLICATION TO RE-OPEN TO REPLY
On the 9th day of October 1996, Mr Whitehead from the

ALHMWU sought leave to make submissions in reply to some
submissions, made when the Full Bench had last convened,
by Mr Cuomo for the TWU.

Since, the ALHMWU had already had its opportunity to
put its case in its entirety, and since the application really sought
a right of reply to which the ALHMWU was not entitled, the
Full Bench refused that application.

BACKGROUND
The two companies given a right to be heard in respect of

each of these applications were, at all material times, mem-
bers of Peters-Brownes. Brownes Dairy Pty Ltd was described
as a subsidiary of Peters (WA) Ltd, by Ms Bisica Lilliana
Gavranich, the Manager Employee Relations of Peters-
Brownes, in evidence, but it is clear that both companies op-
erated as part of the same group.

At all material times, Peters-Brownes were the employers
of members of the two applicant organisations, or were the
employers of persons eligible to be members of each of the
two applicant organisations.

The relevant constitutional coverage of the TWU is con-
tained in rule 3 of its rules�

�3. CONSTITUTION
The Branch shall consist of an unlimited number of driv-
ers and/or loaders and/or operators and/or washers of all
mechanically propelled or animal-drawn vehicles or im-
plements or machines and their assistants, aeroplane cabin
attendants, air hostesses, conductors, collectors of fares,
stablemen and yardmen, employed in or in connection
with the cartage, conveyance, movement or transporta-
tion of persons, goods, merchandise, wares, implements,
machines, vehicles, livestock, material or matter of any
kind.
Loader shall include a worker engaged in the sorting,
packing, wrapping, slicing or loading of bread.�

The relevant constitutional coverage of the ALHMWU is
contained in rule 4(1)(a) and the proviso thereto of the rules
of the ALHMWU, as well as in rule 4(1)(p) and rule 4(2)(c).
These read as follows�

�4. ELIGIBILITY FOR MEMBERSHIP
(1) The Union shall consist of an unlimited number of

persons who are employed or who are usually em-
ployed in or in connection with any of the following
industries or callings, within the State of Western
Australia�

(a) The manufacture, preparation or processing
of butter, casein; cheese; ice cream; milk or
yoghurt.

...
(p) The making of aerated waters, fruit juices and

cordials.
...

(2) In addition to the foregoing, the Union shall consist
of an unlimited number of persons who are employed,
or who are usually employed:

...
(c) In or in connection with the following callings

or industries:
The callings of Bakers (hand or machine),
Pastrycooks, Confectioners, Apprentices and
all others engaged in the manufacture, prepa-
ration, handling or processing of bread, pas-
try and confectionery.
Provided that no person shall be eligible for
membership by reason only of being employed
in work of such kind as would if he had been
so employed on the sixteenth day of August,
1967, have made him eligible for membership
of any of the following industrial union of
workers, viz�
The Transport Workers� Union of Australia,
Industrial Union of Workers, West Australian
Branch;

The West Australian Shop Assistants and
Warehouse Employees� Union of Workers;
The Food Preservers� Union of Western Aus-
tralia, Union of Workers.�

Brownes Dairy Pty Ltd is the operator of a dairy in North
Perth and of a storage and distribution facility to which milk
is brought for storage and distribution, as are milk products
and other products such as fruit juice, yoghurt, cheese, etc.
Part of the operation, which is in fact a dairy operation, is a
facility for the production and processing of milk and of milk
products. There is also a depot from which goods are picked
up for delivery. There are similar depots at Balcatta and
Joondalup and others too which are unmanned at Belmont,
Midland and other places. Peters-Brownes has a factory at
Brunswick from which milk, cheese and other dairy products
are brought to the metropolitan area. Peters-Brownes also has
a number of depots in country centres.

Peters-Brownes, as I find, are engaged in the dairy industry
and also in the food industry, there being unchallenged and
ample evidence to that effect from a number of witnesses.

The North Perth operation is important to these applica-
tions and there is a plan of its layout and a summary of its
operations in exhibit 4. At North Perth milk and milk prod-
ucts are produced and stored. There, too, milk and milk prod-
ucts are collected for delivery to depots whence they are picked
up and delivered throughout the metropolitan area. There are
also, as I have said, fruit juices, cheeses and other products
which are delivered to those premises and stored. They are
then distributed for delivery by truck to delicatessens, shops,
etc.

When goods are delivered to North Perth they are delivered
on pallets and in other ways requiring the use of forklifts (see
the evidence of Ronald John Broome). On some of those
forklifts the operators ride and there are other forklifts which
are called �walk behind forklifts� because the operator walks
behind them. Goods are also shifted by pushing cargons (on
which milk arrives, for example), which are wheeled pallets
on rails, which are then taken to the trucks. The central store
at North Perth is basically a palletised operation. However,
the storage and distribution operation at North Perth is anti-
quated. It does not provide a sufficiently safe working place
(see exhibit 15) and operates on the basis primarily of manual
handling of goods, and of unnecessary multiple handling of
goods. There is a great deal of �picking� of orders for distri-
bution done by hand. The handling of goods is inefficient,
and it is for these reasons, as well as their unsafeness, that the
premises are unsatisfactory.

The employees in the production area are all members of
the ALHMWU. The employees in the distribution area are all
members of the ALHMWU. There are 100 members of the
ALHMWU in all at North Perth of whom 40 work in the ware-
house, that is the storage and distribution area. The latter are
represented by Mr Daniel James Caddy, a shop steward, who
gave evidence before the Full Bench. Those in the production
area are represented by Mr Tom Longstaff, a shop steward.

The ALHMWU members at North Perth are a tight-knit
group with longstanding commitment to �unionism� and to
the ALHMWU going back to the days of one of its predeces-
sors, the Dairy Workers� Union.

There are also employed at North Perth a number of TWU
members, five of whom operate ride-on forklifts. These mem-
bers essentially dispatch the product of the day using machines
to cart and to load trucks. There are also 10 TWU members
who drive trucks delivering goods to shops. All of these are
employees of Brownes Dairy Pty Ltd. Brambles Transport Ltd
has a contract with Brownes Dairy Pty Ltd to transport milk
and other products from Brunswick to North Perth by a semi-
trailer. They also have a contract to deliver milk from North
Perth to the metropolitan depot. There are 12 or 13 drivers
employed by Brambles Transport Ltd based at North Perth
and these are either TWU members or are claimed to be eligi-
ble to be.

In 1994 an enterprise bargaining agreement was entered into
called the �Brownes Dairy North Perth (Enterprise Bargain-
ing) Agreement 1994� (hereinafter referred to as the �Brownes
Dairy EBA�). It was entered into between the ALHMWU and
Brownes Dairy Pty Ltd. It took some time to negotiate, and,
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during that time, other unions with coverage of other employ-
ees at the site dropped out of the bargaining process. One of
these was the TWU which entered into its own memorandum
of understanding with Brownes Dairy Pty Ltd. The Brownes
Dairy EBA provides for safety, quality and productivity (here-
inafter referred to as �SQP�) achievements programme to ex-
ist as instruments to deliver wage increases. In addition, key
performance indicators (hereinafter referred to as �KPI�) have
been prescribed as part of this process. At first the steering
committee formed under the agreement to promote and deal
with these facets of the agreement, and which �mirrors� that
at Balcatta, did not have much momentum, but that, accord-
ing to the evidence, is now changing. I am satisfied that mov-
ing to a more modern and safer facility or facilities with less
manual handling of goods and a new mechanical system will
assist this process. I note in this context the TWU employees
have enjoyed these advantages at the frozen distribution cen-
tre (hereinafter referred to as �the FDC�) for some time. The
culture at North Perth is said to be different from that at
Balcatta, but there was no detail of that referred to in evi-
dence. Indeed, nothing was said to persuade me that the North
Perth employees could not and would not achieve the stand-
ards of flexibility and participation so as to be able to comply
with suitable SQP programmes at Balcatta.

There was also evidence of stoppages at North Perth re-
cently, but this was only for a couple of hours on one occa-
sion. The stoppages occurred because employees were of
opinion that one of their members, who was a candidate for
appointment to the position of team leader, was not fairly
treated. It is fair to say that there was no evidence at all of any
recent disputation or any recent disputation of a serious na-
ture. There was a minor incident involving Mr Jeff Williams
to which I will refer later.

In the distant past, there had been some demarcation diffi-
culty between the ALHMWU and the TWU over forklift driv-
ers. However, Commissioner Martin had arbitrated this dispute
deciding that if an employee walked behind a forklift then
that person was eligible to join the ALHMWU, but if the em-
ployee rode on it he/she became eligible to join the TWU.
That decision seems to have ruled the workplace at North Perth
ever since.

I now come to what is at the heart of these applications.
Peters-Brownes have a large site at Balcatta which is con-
ducted by Peters (WA) Ltd. On that site is a number of opera-
tions to which I will refer. Some months ago Peters-Brownes
decided to construct a large new chill distribution centre (here-
inafter referred to as �the CDC�) at the Balcatta site and to
move the milk and dairy products storage and distribution
operation from North Perth to this centre. (The depot at North
Perth will also close). The production part of the operation is
not to be moved at this time. However, a decision will be made
and communicated to employees in the first half of next year
as to the relocation of the production part of the operation at
North Perth. Balcatta has not been eliminated as the site for
that part of the operation to be transferred to. In the mean-
time, what North Perth produces will be taken to Balcatta and
distributed from there.

It has been, also, decided to close down depots at Balcatta
and Joondalup where there are a total of six employees who
are ALHMWU members.

The CDC is to commence operation in November 1996. The
decision to close down the storage and distribution part of the
operation at North Perth was conveyed to all of the employ-
ees, in particular those at North Perth, some months ago. There
have been a number of meetings of employees, one at least
addressed by the Chief Executive Officer, Mr Graham Laitt,
to discuss these matters and provide information about them.
There have been tours of the new site arranged and consulta-
tion with employees concerning what will occur at the new
site. In fact, it is fair to say that Peters-Brownes has done a
great deal to attempt to keep employees informed and allay
their fears.

Most importantly, all North Perth and depot employees af-
fected by the decision to close down part of the operation and
transfer it to Balcatta have been informed that employment
will be available for them in the CDC, provided that they suc-
cessfully complete training to equip them to work there and at
the same pay. That also, of course, would be provided that

they wished to take up that employment. Those who do not
wish to or who do not successfully complete training will be
redeployed and have been so informed. In other words, the
employment of the ALHMWU members at North Perth and
in the depots to which I have referred, is not, and was not, in
jeopardy. It is true that they were not originally told that they
were not being transferred in their employment, the true posi-
tion being that their employment at North Perth and at the
depots would be terminated and they would commence new
employment with Peters (WA) Ltd at Balcatta. However, all
were assured that those who wished to would remain in em-
ployment. Notwithstanding that, however, they will be mov-
ing to a new site, to a new location, to a new environment, to
perhaps some new conditions of employment and a different
modus operandi, including the use of a highly mechanised
operation and new technology. That new technology will in-
volve the use of computers with facilities to use them placed
on actual forklifts and similar machinery.

At Balcatta, amongst other operations, is icecream produc-
tion. This constitutes a major manufacturing operation. It pro-
duces 400 different icecream products, some of which are made
for export. It is the mainstream operation at Balcatta currently.
There are 800 frozen food products, most being agency lines.
There is an administrative headquarters and a dry store also
situated at Balcatta (see exhibit 5). The dry store contains
materials used in the manufacturing of icecream, and goods
are transported from there by forklift to the icecream manu-
facturing area. There is in existence a large FDC into which
goods are placed for storage pending distribution. That will
be connected by a ramp to the CDC. The FDC includes the
pick module where orders are made up.

The FDC contains goods which are frozen. These are then
moved around by forklift and conveyor belt. This is much
more of a mechanised operation than that which exists at North
Perth. Icecream products and frozen foods are stored there
and distributed from there. All of the icecream products go
into the cold stores. The bulk of the product handled is icecream
and dairy products. The FDC is staffed by TWU members or
persons said to be eligible for TWU membership, as is the dry
store where there are five employees. There are 38 such per-
sons in all. Two of the forklift drivers are women. Some peo-
ple have moved into the FDC from the icecream production
area. Five of the 38 employees were formerly members of the
TWU, but left the ranks of that organisation some eight months
ago, for reasons which I will discuss later. There are 20 truck
drivers who are TWU members based at Balcatta to deliver
products.

The CDC, which will be �ideally� staffed by the employees
from North Perth, as Ms Gavranich said (provided that they
are successfully trained), will contain racks which go to a great
height and upon which pallets of goods can be stored. Those
pallets will be lifted up to and from the racks by what is termed
�state of the art machinery�. It will be first used, however,
100 per cent to store and distribute milk, cheese, cream and
yoghurt. It is intended that it will be used to store and distrib-
ute other goods which are required to be stored in a chilled
facility. These will include meat products, pasta, smallgoods,
seafood and vegetables. Indeed, I was told in evidence by Mr
Maxwell Robert Tarling, General Manager of Sales and Dis-
tribution for Peters-Brownes, that Peters (WA) Ltd wished to
increase more and more the range of chilled products for which
they are agents to a projected 40 per cent at the end of 1997.
However, dairy products will always have preference. I should
emphasise that these chilled products are not produced by
Peters-Brownes. The dairy products are. It is intended that the
operation in the CDC will be highly mechanised, as I have
observed, using machines which have computer panels on them
so that the operators of the machines will be able to ascertain
by computer the contents of orders to be filled and other in-
formation relating to stock. It will be necessary that staff be
trained to operate them . The system will be very different
from that obtaining at North Perth with its manual orienta-
tion. There will be very little manual handling of goods.  None-
theless, there is nothing to suggest that the employees covered
by either the TWU or the ALHMWU presently cannot be
trained in the new system or to use the new machines. Indeed,
the Full Bench was told in evidence that they will be trained
to use these machines. I am satisfied that employees covered
by either organisation will be able to cope with the new
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system, with training. If they were not, there would be no point,
of course, in training them.

The evidence of Mr John William Holmes, Manager, Spe-
cial Projects for Peters-Brownes, and the exhibits produced
through him, relate how the CDC will operate and describe
the sort of machinery and technology which will be used. It
will be necessary for the CDC and the FDC to work in with
one another to some extent. Both, of course, have their orders
loaded to be taken away for distribution.

At Balcatta, employees are represented by the TWU, the
Food Preservers� Union, the Federated Clerks� Union, the
Metal and Engineering Workers� Union, and, in the case of
five security guards, by the ALHMWU.

There are also 14 truck drivers consisting of Peters (WA)
Ltd employees, and contractors who are TWU members, and
who are based at Balcatta.

The security guards are covered by a separate enterprise
bargaining agreement, namely the �Peters (WA) Ltd (Balcatta)
Security Officers Enterprise Bargaining Agreement 1995, AG
50 of 1995�.

The four organisations to which I have referred above, ex-
cluding the ALHMWU, after a period of negotiations entered
into an enterprise bargaining agreement called the �Peters (WA)
Limited (Balcatta Operations) Enterprise Agreement 1993�
(hereinafter referred to as the �Peters (Balcatta Operations)
EBA�) (exhibit 7) (see 74 WAIG 1518). Under that agree-
ment there exists a consultative committee with representa-
tives of management and employees on it. These include shop
stewards such as Mr Francisco Gomez-Aspen who gave evi-
dence in this matter. There is also a steering committee which
deals with matters such as KPI, etc, and enables participation
of persons from the shop floor. There is also a SQP facilitator
who is, it would seem, some sort of conduit for ideas to and
from the various committees and management and the shop
floor. A major feature of the agreement is its scheme for SQP
requirements to be met and used as a vehicle for delivering
increases in wages. Mr Gomez-Aspen, a shop steward in the
FDC for the TWU, and witnesses called by Peters (WA) Ltd,
including Mr Tarling and Ms Gavranich, spoke approvingly
of the participatory practices in the workplace, (including day-
to-day discussions with management), of new efficiencies and
flexibility, and of the success of KPI. There was evidence from
Mr Gomez-Aspen�s deputy, Mr Philip Ian Keir, to that effect
also. There were first of all six of these indicators, but they
were increased greatly to 60 odd by the sole initiative of the
employees who are members of the TWU. One of the initia-
tives which was mentioned was one which came from em-
ployees. They arranged that if they had spare time they would
work in other areas of the site, thus saving their employer the
cost of engaging casual workers.

Mr Gomez-Aspen gave evidence that there was no disputa-
tion and had not been for five years. (Mr Gomez-Aspen did
mention a stoppage over back-pay, which took place for three
or four hours, but which was resolved, at the table). The em-
ployees were satisfied with the regime created under the en-
terprise bargaining agreement and the participatory practices.
I accept that evidence. The five employees who left the TWU
did so, he said, because they were not in agreement with that
system. Mr Richard Burton, an Assistant Secretary of the TWU,
said that they did so also because they had some disagreement
with Mr Gomez-Aspen. However, they continued to co-oper-
ate with the other employees and work under the KPI require-
ments. He and Mr Keir were critical, however, of inadequate
career paths.

As I find, there has been, on the evidence, no disputation
and the employer and the TWU are satisfied with the enter-
prise bargaining agreement and its effects. Indeed, Peters (WA)
Ltd made it clear through Mr Tarling and Ms Gavranich (Pe-
ters-Brownes Personnel Manager) that Peters (WA) Ltd sees
its competitiveness, particularly now that it is operating on an
international as well as an interstate basis, as depending in
part at least on the continuation of the current flexible,
participative and co-operative work environment and regimen.
The economic welfare of Peters-Brownes, as I understand it,
in the future is dependent upon this state of affairs continuing.
They see the SQP programme as being very successful. In-
deed, Peters-Brownes also require a high degree of flexibility
and �inter-operation� (including to some extent with and in
the use of personnel) between the CDC and FDC.

There are a number of observations which I would make as
well. It is quite clear that Mr Burton, who gave evidence, is of
opinion that his members should have priority when employ-
ees are selected to work in the CDC.

The Brownes Dairy EBA is superior in two respects to the
Peters (Balcatta Operations) EBA. This was admitted by all
witnesses to whom it was put. First, there is a superior redun-
dancy provision in the Brownes Dairy EBA. Second, under
the Brownes Dairy EBA an employee is entitled to long serv-
ice leave after 10 years service as opposed to the requirement
of 15 years service under the Peters (Balcatta Operations) EBA.
Thus, there will be, as acknowledged in evidence, the neces-
sity to renegotiate an enterprise bargaining agreement in the
light of that when the employees from North Perth and the
depots arrive. It would seem to me wrong that the North Perth
employees would be expected to accept lesser conditions. That
seemed also to be the view of Mr Richard Burton, an Assist-
ant Secretary of the TWU who gave evidence. Indeed, it would
seem that there might be potential for disputation if all em-
ployees in the FDC and CDC were not subject to the same
enterprise bargaining agreement.

I now turn to the incident involving Mr Jeff Stewart Williams.
Mr Williams� brother is a friend of Mr Burton. Mr Jeff Williams,
who gave evidence, obtained casual employment with Brownes
Dairy Pty Ltd at North Perth in about March 1996. He was a mem-
ber of the TWU. He mentioned this to his fellow workers. He then
said that Mr Bernie Pommel, the Manager at Brownes Dairy Pty
Ltd, said that he should leave because he was a TWU member and
not an ALHMWU member. However, Mr Williams informed Mr
Burton of these events. Mr Burton rang Mr Tarling at Balcatta, and
Mr Tarling engaged Mr Williams as a casually employed Trades
Assistant.

Mr Stanley James Hardie of the ALHMWU gave evidence
that this problem arose because there was an agreement be-
tween Brownes Dairy Pty Ltd and the ALHMWU that the
former would not employ more than six casual employees at
any one time. This agreement had been broken by the em-
ployment of Mr Williams as a casual, Mr Hardie said in evi-
dence. He denied that any problem arose over Mr Williams�
membership of the TWU. Whatever the reason for this diffi-
culty, there was no dispute of any great consequence. Even if
the problem did arise because the TWU were to be excluded
from ALHMWU coverage, then it is fair to say that the TWU
has a not dissimilar view about whose members should have
priority in staffing the CDC at Balcatta.

There was also evidence from Mr Caddy that ALHMWU
members might cease to be members of any union if the TWU
gained coverage of them at Balcatta. Ms Sharryn Jackson,
Assistant Secretary of the ALHMWU, said that �... if the Full
Bench demarked it to the TWU there would remain a signifi-
cant portion of our people who would stay members of the
�Missoes��. She also said that the reverse might occur if the
ALHMWU gained coverage of TWU members at Balcatta. I
accept that this would probably occur. There was evidence
from Mr Burton that if coverage in the new CDC were granted
to the ALHMWU, whilst coverage in the FDC and the dry
store remained with the TWU, there would be demarcation
disputes.

I also accept, on the evidence, that the employees at North
Perth who are to go to Balcatta have suffered some anxiety as
a result of the proposed changes.

There is also a question in relation to the move of employ-
ees from North Perth to Balcatta which needs to be resolved
relating to the continuation or not of the current six day roster
at North Perth.

Whilst I made some observations which relate to the evi-
dence only, the above also contains my findings of fact.

CONCLUSIONS
The Full Bench has a very wide discretion in relation to

these applications (see Re applications by HSOA and CSA 76
WAIG 1671 (FB)).

There are a number of factors which it is necessary for the
Full Bench, however, to consider and some of them are pecu-
liar to this case�

(1) S.26 OF THE ACT
The Full Bench is, of course, required to act accord-
ing to equity, good conscience and the substantial
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merits of the case (see s.26(1)(a)). That, however,
requires the Full Bench to have regard, inter alia, in
this case for the interests of the persons immediately
concerned whether directly concerned or not and
where appropriate for the interests of the commu-
nity as a whole (see s.26(1)(c)).
I do not think that s.26(1)(d) is sufficiently relevant
to this case. However, as persons immediately con-
cerned, the interests of the applicants, their mem-
bers and Peters-Brownes are to be had regard to
under s.26(1)(d).
These objects would be advanced, it was submitted
by Mr Cuomo (of Counsel), if the TWU were granted
coverage. Firstly, he submitted that the orders sought
by the TWU would promote goodwill at Balcatta
(see s.6(a) of the Act). This was because such orders
would enable the unitary representation of a discrete
workforce dealing with the employer through one
organisation. Further, a multiplicity of parties would
not be conducive to conciliation and to amicable
resolution of disputation, especially demarcation
disputation (see s.6(b)). Further, the orders sought
by the TWU would provide a means for prevention
and settlement of industrial disputation which would
be effective (see s.6(c)).
The observance and enforcement of agreements
would more easily occur where there is a climate of
industrial relations not clouded by disputation over
coverage (see s.6(d)(1)).
By s.6(e), he observed that the Full Bench is en-
joined to discourage overlapping where practicable.
Mr Schapper, it is fair to say, had a not dissimilar
submission to make about the achievement of the
objects of the Act from his client�s point of view.
What those submissions really lead to is the submis-
sion that one organisation ought to be granted cov-
erage to the exclusion of any other organisation.

(2) OBJECTS OF THE ACT
The Full Bench is required to take account of the
objects of the Act. In particular, s.6(a) of the Act
applies. S.6(a) reads as follows�

�The principal objects of this Act are�
(a) to promote goodwill in industry;�

S.6(b), (c), (d), (e) and (f), each of which reads as
follows, is also relevant�

�The principal objects of this Act are�
...

(b) to encourage, and provide means for,
conciliation with a view to amicable
agreement, thereby preventing and set-
tling industrial disputes;

(c) to provide means for preventing and
settling industrial disputes not resolved
by amicable agreement, including
threatened, impending and probable
industrial disputes, with the maximum
of expedition and the minimum of le-
gal form and technicality;

(d) to provide for the observance and en-
forcement of agreements and awards
made for the prevention or settlement
of industrial disputes;

(e) to encourage the formation of repre-
sentative organizations of employers
and employees and their registration
under this Act and to discourage, so
far as practicable, overlapping of eli-
gibility for membership of such organi-
zations;

(f) to encourage the democratic control of
organizations so registered and the full
participation by members of such an
organization in the affairs of the organi-
zation; and

...�

(3) CONSTITUTIONAL COVERAGE
Another relevant factor is the constitutional cover-
age of the applicants. One interprets the eligibility
rules in accordance with HSOA v Minister for Health
61 WAIG 616 at 618 (IAC) per Brinsden J with
whom Smith J agreed.
The correct approach to the interpretation of a union
rule is to interpret it in the same manner as any other
document. However, it must be remembered that
union rules are not necessarily drafted by skilled
draftsmen. There should therefore not be much ad-
herence to the strict technical meaning of the words.
In this case, upon a proper construction of rule 3 of
the TWU rules, the question is whether the employ-
ees concerned are and/or will be (taking the relevant
parts of rule 3) drivers and/or loaders and/or opera-
tors of mechanically propelled vehicles, implements
or machines or the assistance of persons who can be
so described. Further, if that is the case, the question
is whether they are or will be employed in or in con-
nection with the cartage, conveyance, movement or
transportation of persons, goods, merchandise, etc.
The evidence of what work will be done in the CDC
and what is done and will be done in the FDC is
really that work is done to receive and store prod-
ucts by the use of machines and by some manual
work. Then there is work done to �pick� products
out to fill orders. The products which form the or-
ders, including export orders, are then taken to areas
where they are loaded onto vehicles to be transported
out of the premises. Unloading is involved or some
participation in unloading.
However, the evidence was that the major and sub-
stantial work (see Diggle v Brine (1939) 41 WALR
76) was the work done by way of receiving, storing
and moving goods within the Balcatta site. That is
too remote from the cartage, conveyance, movement
or transportation of persons, goods, merchandise etc.
This would not be, on a fair reading, within the con-
stitution rule of the TWU.
I now turn to the relevant parts of the eligibility for
membership rule of the ALHMWU. It is quite plain
that the work done in the FDC and to be done in the
CDC and done in the dry store is done in connection
with the manufacture or processing of milk, icecream,
yoghurt, etc. It is not clear that that eligibility rule
covers the work to be done in connection with the
storage and distribution at the manufacturing and
processing site of meat, small goods, vegetables,
pasta, etc. I rather think that it does not. Fruit juices,
however, are in different case (see rule 4(1)(p)). It is
noteworthy that if the persons coming from North
Perth and the depots were to be categorised as, inter
alia, storepersons, packers or dispatch hands, inter
alia, they would not be eligible for membership of
the ALHMWU under the eligibility rule of that or-
ganisation.
There was no evidence as to what the full duties of
persons in those occupations are. The first proviso
in rule 4 does not assist the TWU because I do not
think that the employees in the CDC or FDC have
been established as persons eligible to join the TWU.
What is clear is that the ALHMWU does not have
coverage of the food industry, but does have cover-
age in certain areas of the food industry, including
that given to manufacturing, preparing and process-
ing certain dairy products which by admission in-
cludes Peters-Brownes operation at Balcatta. That
coverage extends, too, to the �making of fruit juices�.
There is also coverage in bread and baking.
There is, as I have said, a history of coverage by the
TWU of the drivers of mechanical forklifts upon
which persons ride at North Perth. I do not propose,
in this case, to attach a great deal of weight to con-
stitutional coverage per se because of what Counsel
for both applicants have submitted, with which I
agree.
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(4) S.6(e) OF THE ACT
I turn to the question of overlapping which, where
practicable, should be discouraged (see s.6(e) of the
Act).
In this case, there would not be overlapping cover-
age, but there would be separate coverage of two
areas whose operations require them to work to-
gether, namely the CDC and the FDC, if the
ALHMWU was given coverage of employees in the
CDC whilst the TWU maintained coverage of em-
ployees in the FDC.
Mr Cuomo submitted generally that there should not
be ALHMWU coverage as an island to the Balcatta
site. However, even if that were granted, there would
not be overlapping, as I have said. I note too, how-
ever, Mr Schapper�s (of Counsel) strong submission
that an order should not be made which gives the
CDC coverage to the ALHMWU while leaving cov-
erage of the FDC in the TWU. I take those matters
into account.

(5) EMPLOYER PREFERENCE
The employers� preference in these matters can be
summarised as follows. It is essential that the cur-
rent co-operative and participatory work climate and
practices continue for the present and future eco-
nomic well-being of the enterprise. These include
the SQP elements of the enterprise bargaining agree-
ment and the use of KPI. Peters-Brownes would want
no change in this. Implicitly, it is essential that new
employees be absorbed into this �culture�, which
involves the ability to achieve flexibility in work
practices, inter alia.  There was a different culture at
North Perth, I was told. However, nothing specifi-
cally critical was said about this and I am not satis-
fied that any difference in �culture� was attributable
to the ALHMWU rather than to an antiquated
premises and system. Indeed, I am not satisfied that
the North Perth employees cannot �fit in� at Balcatta.
After all they are being trained to do so. Peters-
Brownes did not purport to tell their employees who
should be their representative organisation.

(6) ACTU DETERMINATION CONCERNING DE-
MARCATION�OTHER FACTORS
There is no evidence of any ACTU determination as
to the appropriate demarcation. There was evidence
from Ms Jackson of an informal designation of the
ALHMWU as a principal union in the dairy indus-
try. The ALHMWU has significant representation
in the food industry training committees at State and
National level. Mr Stanley James Hardie is the rep-
resentative on the National committee and on the
State committee. There was no evidence that the
TWU has any such representation. As Mr Cuomo
submitted, that is not necessarily in accordance with
the demarcation arising from constitutional cover-
age, and there was some evidence that at Balcatta
the principal union was the Food Preservers� Un-
ion, as I understood it, as a matter of fact. However,
that representation is indicative of the ALHMWU�s
role as a food industry organisation.
Further, there was evidence of the TWU�s involve-
ment in the food industry, such as in baking, an in-
dustry where the ALHMWU has coverage. I am
satisfied from the eligibility rule that the ALHMWU
is, in its essential flavour, more of a food industry
organisation. (For example, see its coverage in dairy
products, aerated water and fruit juice production
and the production of bread baking, etc). In particu-
lar, it is very much a dairy and dairy products indus-
try organisation as I find in relation to this enterprise
and having regard to its eligibility rule. The TWU,
as its constitution rule reveals, is primarily a trans-
port and cartage industry organisation. That there-
fore is a relevant factor. However, as I have said,
there is a history of demarcation between the two in
this enterprise which allotted ride-on forklifts to the
TWU and non ride-on forklifts and manual work to
the ALHMWU.

(7) ESTABLISHED PATTERN OF AWARD COVER-
AGE
There is an established pattern of award coverage in
the dairy industry area with the ALHMWU. That is
the case at North Perth and the depots, as well as at
Brunswick. The Brownes Dairy EBA reflects this.
The Peters (Balcatta Operations) EBA emanates from
award coverage in the TWU and in three other or-
ganisations which are party to the agreement, two of
which are trade organisations, namely the Metal and
Engineering Workers� Union and the Australian
Electrical, Electronics and Foundry Employees�
Union.
As to the security guards, they are subject to their
own enterprise bargaining agreement emanating from
the constitutional and award coverage of them by
the ALHMWU. In any event, they do not fall within
these applications, as I was informed, and as I so
find.
As to the truck and van drivers, whether employed
by Brambles Transport Ltd or Peters-Brownes, or
whether they are owner-drivers, these are subject to
constitutional coverage by the TWU, on what I was
informed, and do not, again on what was put to me,
properly fall within these applications. I so find.

(8) PREFERENCE OF EMPLOYEES CONCERNED
I am satisfied on the evidence that the existing mem-
bers of the TWU at Peters (WA) Ltd Balcatta are
content with and wish to remain as members of that
organisation. I note, too, that five members of the
organisation out of 38 eligible to belong have left
the TWU because they do not agree with the Peters
(Balcatta Operations) EBA and its implications in-
volving SQP and KPI. They still, however, work
under this system.
I am satisfied, on the evidence, that the ALHMWU
members at North Perth and the depots are a tight-
knit group and committed to unionism. They would,
I find, not join the TWU were that body to be granted
coverage. I doubt, on the evidence, either that the
TWU members would join the ALHMWU if it were
granted coverage of the FDC and the CDC. It is rel-
evant, too, that the ALHMWU enterprise bargain-
ing agreement relates to all of the ALHMWU
members at North Perth in the production area of
the operation and in the storage and distribution area.
The North Perth operation is primarily a dairy op-
eration and part of that operation is being transferred
to the CDC. The production part of the North Perth
operation could be transferred to Balcatta also. How-
ever, no decision has yet been made. What is clear is
that the dairy operation consists of two branches
which are integral to it. One is production and the
other is distribution and storage. However, not all of
the dairy operation is currently being transferred.
There was evidence, too, and I accept it, that it is
intended that the CDC become part of a chilled
goods, storage and distribution operation which will
deal with goods other than milk and dairy products.
All of that is relevant to this factor.

(9) INDUSTRIAL BEHAVIOUR OF THE APPLI-
CANTS
There has been no serious industrial disputation at
the FDC or in the dry store, at least on the evidence
before me. The employees at North Perth have ex-
perienced anxiety and apprehension because of the
decision to transfer their area of operation. They have
also, on all of the evidence, worked for a long pe-
riod of time in antiquated premises relying on manual
work which has an undesirable safety record on the
admission of the employer. Like the TWU employ-
ees at the FDC, many of them are long serving and
loyal employees.
I also advert to the fact that there was some diffi-
culty over Mr Williams� engagement as a TWU mem-
ber, but it did not lead to any disputation. In any
event, there is a not dissimilar attitude to non-TWU
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employees at Balcatta in relation to the staffing of
the CDC. There was a stoppage of a minor nature
over the appointment of team leaders at North Perth.
The employees at North Perth are becoming more
enthusiastic about committees, etc, as the move to a
new and modern premises which is cleaner and safer
becomes more imminent, on the evidence. I am sat-
isfied that there is no evidence of any disputation of
any serious nature involving either organisation in
the context of North Perth or Balcatta. I take that
into consideration.

(10) FURTHER AWARD NEGOTIATIONS
It is quite clear that there will have to be further en-
terprise bargaining agreement negotiations before
and after the move of employees, no matter which
organisation is granted coverage. There are signifi-
cantly better provisions for long service leave and
redundancy in the Brownes Dairy EBA than there
are in the Peters (Balcatta Operations) EBA. The
latter falls for renegotiation next year. There is no
evidence but that such negotiations will take place,
otherwise some disquiet might remain.

(11) EMPLOYEE ATTITUDES IN THE WORKPLACE
There was much emphasis from the point of view of
the TWU and Peters-Brownes, and correctly, on the
achievement of a satisfactory �culture� of participa-
tion, co-operation and flexibility through the enter-
prise bargaining agreement and its apparatus of
steering committee, consultative committee, SQP and
KPI. There was satisfaction with the delivery of wage
increases to employees under the enterprise bargain-
ing agreement as a result.
At North Perth, as Ms Gavranich said, this �culture�
had not progressed as far as at Balcatta. However, a
consultative committee was in place and some KPI
had been agreed. There was reference by her also to
the enthusiasm which was now appearing there.
Given that employees at North Perth (and perhaps
the depots) were in a state of some uncertainty be-
cause they were coming to new employment with a
new employer in a new location with new condi-
tions and new technology, no criticism was made
that they had not advanced further, nor could it rea-
sonably, because of that, be made. There was no in-
dication to me, on the evidence, that any less
satisfactory results would be achieved in the new
site by ALHMWU members than had been achieved
with TWU members at that same site. Indeed, I was
satisfied that that was not the case. I take that into
account. Much of TWU case revolved around the
fact that the TWU had the opportunity to earlier be
familiar with a flexible system in modern, more
workable premises. Accordingly, not too much
weight should be given to that, given that Peters-
Brownes will train the ALHMWU members who
have taken some steps down the required path al-
ready in antiquated premises.
I also accept that TWU members had, as they should,
accepted women employees in the FDC, had toler-
ated as fellow workers persons who had left their
union, and had accepted persons who had transferred
from the icecream area. It would follow that one
would infer that the same degree of tolerance would
be extended to ALHMWU members.

(12) NUMBER OF EMPLOYEES
Since the coverage of drivers and security guards is
not relevant to these applications, the number of
employees eligible to join the ALHMWU or the
TWU are 40 and 38 respectively. The numbers on
either side are not a factor of any weight for that
reason.

(13) THE TERMS OF ANY EXISTING AGREEMENTS
OR UNDERTAKINGS IN THE AREA
There are no existing agreements or undertakings as
to membership coverage between the applicant or-
ganisations concerning Balcatta.

(14) ABILITY TO SERVICE MEMBERS OF THE AP-
PLICANT ORGANISATIONS
That factor was not an issue in these proceedings.

(15) WHETHER THE ORDER OR ORDERS WOULD
ASSIST IN REDUCING THE NUMBER OF OR-
GANISATIONS IN THE ENTERPRISE
If an order were to be made granting one application
and dismissing the other and excluding the unsuc-
cessful applicant from coverage at Balcatta, then
there would be no addition of organisations at
Balcatta. There would also be no reduction in the
number of organisations, since both applicant organi-
sations already have coverage of employees at
Balcatta.

(16) THE IMPACT OF THE ORDERS ON THE TWO
APPLICANT ORGANISATIONS
If an order were made excluding one or other or-
ganisation from coverage of these employees then
the ALHMWU, if successful, would retain cover-
age of its existing members and gain further cover-
age. The same would apply to any order made in
favour of the TWU. There was no evidence that the
gain or loss of members or prospective members
would have any effect on the efficacy of either or-
ganisation.

(17) THE EFFECT OF AN ORDER OR ORDERS ON
EMPLOYER OPERATIONS, WORK PRAC-
TICES, AWARD STRUCTURES: THE POTEN-
TIAL FOR DEMARCATION DISPUTES: THE
BURDEN OF CHANGE
I am not satisfied, on the evidence, for the reasons
which I have referred to above, that there will be
any significant detrimental effect upon work prac-
tices and employer operations were the ALHMWU
to be granted exclusive coverage of the CDC and
the FDC. I am satisfied that there will be no such
detrimental effect foreseeably because of the current
attitudes of the TWU members in the FDC if the
TWU is granted exclusive coverage. Similarly, the
attitudes which have been described as being those
of the ALHMWU would not give rise to any proper
inference that there would be any difficulty. There
will, as I find, be the potential for demarcation dis-
putes if the ALHMWU were to gain coverage of the
CDC leaving the TWU with coverage of the FDC.
As to work practices, I am satisfied that both organi-
sations have an interest in achieving good work prac-
tices at Balcatta. TWU employees have embarked
upon such a programme with success. I am satisfied
that once the uncertainty of recent times vanishes
and employees are trained and moved into modern
safe premises that there will be impetus for
ALHMWU members to make progress in the area
of SQP achievements and KPI, as well as flexibility
and participation, given that the mechanism for so
doing already exists and has therefore been approved
under the Brownes Dairy EBA.
I am also satisfied that employees will be able to be
trained to work the new machines and to work in the
new system successfully.
As to award structures, it is clear that negotiations
will need to take place whatever order is made to
eliminate any disparities in the conditions of employ-
ment of the two lots of employees, and, if necessary,
to provide one enterprise bargaining agreement to
govern both sets of employees. If that is not done,
the potential for some disquiet in employees plainly
exists.
The factor under this heading involves the consid-
eration, too, of a matter raised by Mr Schapper in
submissions, on behalf of the ALHMWU. He sub-
mitted that the burden of change which lay on the
shoulders of the employees who were moving from
North Perth (and the closed depots) was relevant.
These employees, he submitted, were faced with a
change in employment, perhaps in conditions of em-
ployment, in their system of work, in their location
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and in moving to a largely mechanically operated
system. All of that is true. He submitted then, as I
understand it, that their own �union� to which they
were loyal was necessary to them to mitigate the ef-
fects of the change and the anxiety which preceded
and accompanied the change. I accept that, all other
things being equal, employees in these circumstances
should not be lightly deprived of the support of an
organisation which has had longstanding coverage
of them and in which a number of them are
longstanding members. Indeed, it is an organisation
of which they wish to remain members. I would make
a similar observation about the members of the TWU.
However, all that having been said, the fact that the
burden of change is being borne by the North Perth
and closed depot employees is not a justification for
changing TWU coverage.

(18) WHETHER ORDERS MADE WOULD ACHIEVE
THE OBJECTS OF THE ACT
An order will achieve an object of the Act if it
achieves goodwill in the enterprise and the industry.
Further, an order which as much as possible takes
account of the preference of members to belong to a
particular organisation goes some way to furthering
the objects designated by s.6(c), (e) and (f) of the
Act.

(19) ONE ORGANISATION OR TWO
Clearly, in the context of the CDC and the FDC which
are required to work to some extent together, it is
preferable, and, indeed, was the submission of both
Counsels for the applicants, that one organisation
should cover both and there not be one organisation
which covers employees in the CDC and one which
covers employees in the FDC. That is a view with
which I have no hesitation in agreeing, for all of the
reasons which I have referred to above.

(20) IS THIS A DAIRY INDUSTRY OPERATION?
Such consideration is, in my opinion, very relevant
in these proceedings. As I observed earlier in these
reasons, the TWU is an organisation which, whilst it
participates in food industry operations, is, by its
eligibility rule, plainly an organisation whose eligi-
bility rule is designed to cover persons in the cartage,
transport, and, to some extent, loading industry or
industries, to paraphrase that rule.
The ALHMWU, however, is an organisation, the
eligibility rule of which confers upon it coverage of
employees in the dairy industry and in the food in-
dustry. There is reference, as I have already observed,
to pasta, bread, aerated waters, icecream, milk, etc.
The actual rules have been identified above.
The milk distribution and storage operation, part of
a dairy operation, is being moved from North Perth
to a site where the other mainstream operation is an
icecream manufacturing, storage and distribution
operation.
The milk storage and distribution operation trans-
ferred to the new CDC is required to co-operate with
the FDC store, which has as its main function the
storage of icecream products and their distribution.
Admittedly, it is intended that the CDC will deal with
other chilled goods in some quantity, but what is clear
is that at Balcatta the mainstream operation
foreseeably will relate to milk and dairy products,
their storage, distribution, processing and manufac-
ture.
Further, there is evidence that the ALHMWU have
membership of the factory of Peters-Brownes at
Brunswick from which milk and other products come
to Perth and presently to North Perth. There is a link
between those two operations.
The enterprise at Balcatta is, and will remain
foreseeably, primarily a dairy industry operation. The
ALHMWU is very much a dairy products coverage
organisation, and that is significant. To illustrate, the
transport part of the operation at North Perth has
been contracted out to Brambles Transport Ltd, at

least in part, and that demonstrates that the transport
function is not integral to the Peters-Brownes op-
eration. However, the manufacture, process, storage
and distribution of milk and icecream is. Those TWU
employees in the dry store and the FDC are perform-
ing, on the evidence, store tasks, distribution tasks
in a dairy products manufacturing, processing, dis-
tribution and storage enterprise. They are not per-
forming transport tasks. That is significant.

FINAL MATTERS
These observations are to be read with my findings of fact

set out above and my consideration of all the relevant factors
numbered 1 to 20.

The only employees with which these applications are now
concerned are those to be employed or who are employed in
the CDC, FDC and the dry store at Balcatta. The applications,
we have been informed, do not seek coverage of any of the
security guards employed at Balcatta either, nor any of the
truck drivers based there. It is permissible to restrict the appli-
cation in that way, since s.72A(1)(a) and (b) of the Act define
�enterprise� to mean part of a business. At least it has not
been argued that that cannot be done.

This was, as Counsel submitted, a finely balanced matter. It
is a matter which has caused me a great deal of difficulty. I
have considered the interests of all of the employers, the em-
ployees and the organisations concerned. I have carefully read
all of the evidence. I have had the benefit of being present at
an inspection of the relevant premises.

I have considered all of the evidence, submissions and au-
thorities, and have taken account of the relevant factors men-
tioned above.

What is occurring here is that one group of employees from
another enterprise conducted by a different employer, albeit
in the same group, is, with portion of that enterprise, being
moved to the site of a different employer and a different enter-
prise. In that the production and distribution of milk, which is
what the North Perth enterprise conducts, can be said to be
different from the production and distribution of icecream,
then a new enterprise has been transplanted into the Balcatta
premises, together with those employees who were involved
in that operation.

There is no significant factor relating to award coverage or
potential for disputation which would determine these appli-
cations. There are strong counter-balancing considerations of
employee preference in respect of each applicant. There is an
employer requirement for more of the same at the site, but I
am satisfied that this will not be achieved with the coverage
of either organisation. All that one can say about the achieve-
ment of the objects of the Act is that the objects will be achieved
by granting an application which will give exclusive coverage
to one applicant organisation or the other, all other things be-
ing equal. There will obviously be no potential for demarca-
tion disputes if one organisation covers employees in both the
CDC and the FDC. Notwithstanding that the TWU has suc-
cessfully operated under an enterprise bargaining agreement
with SQP and KPI programmes, I was satisfied, as I said above,
that the same could be achieved by the ALHMWU. I was sat-
isfied that employees covered by either organisation could be
trained to operate the new machines and to operate in the new
system. The fact that the TWU was there first cannot be a
deciding factor because it was there first, but only in the FDC
and the dry store. No organisation has had coverage of the
CDC before because it did not exist, and the CDC is at least
initially part of the North Perth operation in new clothes. The
only organisation which might be said to have a claim on cov-
erage of the CDC, because in the foreseeable future it will
continue the dairy operation carried on at North Perth, is the
ALHMWU which had coverage of the employees in that op-
eration. There is some requirement for the CDC and FDC to
be covered by the same organisation, but there are other or-
ganisations with coverage over other areas on site. Further, I
am not at all satified that the ALHMWU members will not
work with the flexibility and enter into the work culture which
Peters-Brownes sees as necessary to its success. Indeed, those
employees are in many cases loyal and long serving employ-
ees of the �group�. It is not clear, at all that the CDC will
foreseeably take such a different complexion on site that it
could no longer be said to be primarily part of a dairy
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operation, although there is evidence that it is intended to try
and achieve that to some extent.

To illustrate, that a dairy operation, at least in the first place,
is being transferred from North Perth to Balcatta, if the milk
production area were also moved from North Perth the whole
of that enterprise would be transferred to the site. As it is, part
of that enterprise is being transferred. However, the substance
of what presently exists at Balcatta and what will foreseeable
exist, is that this is a milk and dairy products operation and
the work done in the FDC and done by the ALHMWU in the
CDC will, new technology or not, be work more directed to
handling, storing and distributing goods than to transporting
them. Further, it will be directed to the storage and distribu-
tion of goods which are primarily part of the dairy industry
and of an enterprise which processes, manufactures, stores
and distributes as its mainstream operation icecream, milk and
other dairy products. Further, in the CDC it will be part of the
operation which was part of a dairy over which the ALHMWU
had substantial coverage at North Perth. The fact that the TWU
had coverage of the FDC cannot, as a result, be weighed in
the balance against the ALHMWU. The two facilities are part
of the same enterprise and are to work in close co-operation.
One organisation should have coverage. Further, the orders
which I propose will best promote the relevant objects of the
Act. Equity, good conscience and the substantial merits of the
case and s.26(1)(c) considerations fall therefore on the side of
the ALHMWU for those reasons. I would make order which
would give that organisation exclusive coverage of the em-
ployees in the chilled distribution centre and the frozen distri-
bution centre at Balcatta.

S.72A(6) OF THE ACT
I would refer the matter to the President under s.72A(6) of

the Act, unless I were persuaded that the rules of the organisa-
tions or the rules of any one of the two organisations making
these applications should not be altered.

FINALLY
For all of those reasons, I would dismiss the applications

made by the TWU and the ALHMWU and grant application
No 1066 of 1996 made by the ALHMWU. I would issue a
minutes of proposed order to reflect these reasons.

CHIEF COMMISSIONER COLEMAN: By application No.
482 of 1996 the Transport Workers� Union of Australia, In-
dustrial Union of Workers, Western Australian Branch (TWU)
seeks an Order under S.72 of the Industrial Relations Act,
1979 (�the Act�) to represent the industrial interests of all
employees employed by the Peters and Brownes Group of
Companies at the Balcatta distribution centre who are eligible
for membership of the TWU. Furthermore the Union seeks an
order that the the Australian Liquor, Hospitality and Miscel-
laneous Workers Union (�ALHMWU�) does not have the right
to represent any employees who transfer from the distribution
centre in North Perth, which is closing, to the Balcatta distri-
bution centre.

By application No. 633 of 1996 the ALHMWU seeks an
Order under S.72 of the Act that it has the right to the exclu-
sion of the TWU to represent all employees employed by the
Peters and Brownes Group at the Balcatta distribution centre
in accordance with the Union�s constitution and for employ-
ees who are eligible for membership of the ALHMWU. Fur-
thermore subject to this Order the Union seeks an order that
the TWU does not have the exclusive right to represent any
employees employed by the Peters and Brownes Group who
transfer from the North Perth operations to the Balcatta op-
erations.

Again, pursuant to S. 72A of the Act the ALHMWU, by
application No. 1066 of 1996 seeks an order to have the right
to the exclusion of the TWU to represent the industrial inter-
ests of all employees employed by the Peters and Brownes
Group of Companies at the Balcatta distribution centre who
are eligible for membership of either the ALHMWU or TWU.

The necessity to determine matters Nos. 482 of 1996, 633
of 1996 and 1066 of 1996 together is inescapable. The effi-
cacy of Orders sought pursuant to S.72A of the Act in this
case requires that the issue of industrial coverage at the Peters
and Brownes Group of Companies at Balcatta takes into ac-
count operations in the dry store, the pick module, the cold
store, all of which are referred to as the frozen distribution

centre and the proposed new Chill Distribution Centre (CDC).
The �winner takes all� approach overcomes the potential for
confusion as to the extent of the distribution centre at Balcatta
and problems inherent in establishing constitutional eligibil-
ity of the respective unions as a condition precedent to award-
ing industrial coverage under S.72A of the Act.

While the �winner takes all� approach is recognised to fo-
cus on employees engaged on duties in the distribution func-
tions of the Groups Balcatta operation it�s not intended to
encompass the industrial coverage of security officers em-
ployed at the distribution centre. Furthermore, the Peters and
Brownes Group, heard as an interested party in these matters,
submits that drivers employed by Brownes Dairy Pty Ltd and
who operate out of the North Perth distribution centre at present
and who are to be relocated at the Balcatta distribution centre
in employment with Peters (W.A.) Ltd are �peripheral� to this
application. Similarly drivers already employed at Balcatta
should not be included for the purpose of determining an or-
der under S. 72A of the Act. It is submitted that these employ-
ees are not directly involved in the duties in the distribution
centre. The Company resiles from the �winner take all� ap-
proach as it considers industrial coverage of employees in the
frozen distribution centre should not be affected by any deci-
sion arising from these proceedings.

These applications arise following the Peters and Brownes
Group�s decision to close the Brownes Dairy Distribution cen-
tre at North Perth. The Balcatta distribution centre will take
over the role of receiving storing and despatching dairy prod-
ucts from the Group�s Perth and Brunswick dairy factories.
The Peters (WA) Ltd Balcatta operation is to expand the
Group�s business into fresh vegetables, smallgoods, pasta etc.
This will be done when the Chill Distribution Centre comes
on stream. In the long term the Group is looking to integrate
the Chill Distribution Centre�s operation with those of the fro-
zen distribution centre which handles the Company�s frozen
products including ice-cream and related goods as well as
agency products ie. frozen vegetables, pies etc. No decision
has been made on the redevelopment of the North Perth fac-
tory at this time. However, employees from the North Perth
distribution centre have been offered positions in the Chill
Distribution Centre at Balcatta.

The TWU, which at present has industrial coverage of ex-
isting picking, storage and distribution operations at Balcatta,
argues that:

� it is important to appreciate that the Balcatta opera-
tion is not a �greenfields site�. From this it follows
that the work arrangements of employees for whom
industrial coverage is sought is not novel, except to
the extent that there is new technology involved, that
it is the existing workforce that will have a larger
role in the expanded facility and that arrangements
already exist for regulating wages and the relation-
ship between management and the workforce.

� it is in the interests of the workforce and the Com-
pany for these existing arrangements to continue.

� the duties required to be performed in the new dis-
tribution centre are �mechanised�. They are an ex-
tension of the same functions that the TWU�s
members already perform at Balcatta. It is an inte-
grated work system. This is to be contrasted with
the manual handling functions which characterise
the jobs presently being performed by ALHMWU
members at North Perth Depot and who are to be
redeployed at Balcatta.
Industrial coverage should be �unitary� at Balcatta
to reflect existing functions, including those to be
performed in the new distribution centre. The de-
marcation between mechanised handling and manual
handling of products which established the separate
areas of industrial coverage between the TWU and
the ALHMWU respectively at North Perth should
not be a pretext for changing industrial coverage at
Balcatta. As far as employees from North Perth are
concerned, positions in the new distribution centre
are new jobs, requiring different skills. Their work-
ing methods should not follow them. There is no
reason why industrial coverage provided by the
ALHMWU should follow them either and thereby
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overtake the TWU in representing members whose
mechanised handling duties have never been cov-
ered by the ALHMWU.

� in considering applications under S.72A(2), the
Commission can go beyond the mere constitutional
entitlements of the competing organisations. It is
important to have regard to the ability of the respec-
tive unions to advocate the interests of the member-
ship.
However, notwithstanding the scope of the discre-
tion inherent in S.72A of the Act, the Commission
should see the constitutional coverage being pro-
posed by the ALHMWU as a �radical redrawing� of
boundaries which would merely allow that Union to
provide coverage by following a group of members
being redeployed from one site to the other.
The import of S.72A is to promote good will in in-
dustry. Within this context the TWU�s application
should be seen to preserve �unitary representation
of a discrete workforce� at the Balcatta operation.
This would militate against demarcation disputes.
Industrial disputation would be less likely and if it
occurred could be resolved more effectively. Con-
tinuing industrial coverage by the TWU would more
readily facilitate the observance and enforcement of
agreements.

� a number of matters previously identified by the Full
Bench in Hospital Salaried Officers Association of
Western Australia v. Civil Service Association of
Western Australia (76 WAIG 1672 @ 1690) are to
be taken into account when determining applications
under S.72A of the Act. On that authority it is in-
cumbent on this Full Bench to examine the evidence,
to take into account all relevant factors and to come
to a conclusion consistent with the objects of the
Act. The circumstances of a case will determine the
weight to be given to such factors as employers� pref-
erence. Furthermore union rationalisation has to be
carefully balanced with the right of existing employ-
ees to be represented by an organisation of their
choice. However, caution should be exercised when
any disturbance to existing arrangements for indus-
trial coverage is contemplated.
On balance, it should be recognised that there is a
discrete workforce which functions as the member-
ship of the TWU. The recognition and extension of
this industrial coverage will be least disruptive.

In support of the claim for exclusive industrial coverage of
employees engaged on duties in the existing picking, storage
and distribution operations at Balcatta as well as the new Chill
Distribution Centre the ALHMWU submits that:

� constitutional coverage can only be ascertained by a
detailed analysis of the daily work of each and every
employee presently engaged in picking, storage and
distribution duties at Balcatta as well as the duties
proposed to be performed in the new Chill Distribu-
tion Centre. It cannot be assumed that existing in-
dustrial coverage at Balcatta by the TWU necessarily
accords with constitutional coverage.
If such an examination established eligibility for
membership of the TWU that would be to the exclu-
sion of the ALHMWU. However a failure to iden-
tify that the major and substantial employment of
those engaged on duties associated with the scope
of work undertaken in distributing products in the
dairy industry (including the ice cream manufactur-
ing industry) is that of a driver or loader or operator
of a vehicle or machine and who is employed in or
in connection with the cartage, conveyance of goods
and merchandise, then constitutional coverage would
rest exclusively in the ALHMWU.
To the extent that this exercise has not been at-
tempted, the issue of constitutional coverage cannot
be disposed of conclusively. However, while consti-
tutional coverage is a significant factor to be consid-
ered within the range of issues going to the
determination of matters under S.72A of the Act its
importance should not be overstated. More relevant

is consideration of what is the best thing to do for
the future.

� within the context of considering what is best for
the future, it is more relevant to consider the num-
bers of employees in the particular work place and
their membership of unions for the purpose of in-
dustrial coverage.
It should not be assumed that redeployment of em-
ployees from the North Perth Depot will mean that
the terms and conditions of employment under an
enterprise bargaining agreement negotiated by the
TWU for work at Balcatta applies to them. It will be
necessary to negotiate a new industrial document to
govern the terms and conditions of employment for
those presently covered by the TWU as well as em-
ployees redeployed from the North Perth Depot.
It is the case that the operation of the Chill Distribu-
tion Centre necessitates the integration of two dif-
ferent groups of employees both of whom have
longstanding employment relationships with the
Peters Group. There are difference conditions of
employment, in particular wages and long service
leave entitlements. The integration of some of the
distribution functions of the North Perth Depot into
the Balcatta operation is going to have to accommo-
date an integration of terms and conditions of em-
ployment. In this regard existing industrial coverage
does not point either way for one union or the other.

� by reference to the factors identified in Hospital Sala-
ried Officers Association v. Civil Service Associa-
tion (76 WAIG 1672 at 1690) the Full Bench should
conclude that the claims of the competing unions
are evenly balanced with respect to:

- employer preference;
- the industrial behaviour of each of the appli-

cant unions; and
- the realisation of the objects of the Act.

� an element of the claim for exclusive industrial cov-
erage which should be reorganised is that an order
reducing the number of organisations in the enter-
prise in favour of the ALHMWU will eliminate one
organisation from coverage at Balcatta namely the
TWU. An Order in favour of the TWU would not
extinguish the ALHMWU�s coverage of security
officers at Balcatta.

� the preference of employees concerned weighs in
favour of the ALHMWU given the numbers of em-
ployees who will transfer from the North Perth De-
pot and the size of the workforce that will be directly
involved in picking, storing and distributing prod-
ucts as distinct from delivering merchandise outside
the plant.
In considering this factor it is relevant to appreciate
that five employees at Balcatta, which represents 10
per cent of the total membership of the TWU, on
site, have left the organisation and exercised their
right not to be a member of any other organisation.
In contrast to this, the ALHMWU has the support of
all members of the workforce eligible to be mem-
bers of the Union at the North Perth Depot and who
will be redeployed to work at Balcatta.

� there will not be any significant effects on the em-
ployer�s operations, work practices, nor the poten-
tial for demarcation disputes if the order sought by
the ALHMWU is granted. The effect on award struc-
tures will be limited given that the current enterprise
bargaining agreement that applies at Balcatta will
have to be renegotiated whatever union is granted
coverage.

� this union can point to a history of servicing the needs
of members employed in the dairy industry by refer-
ence to its record and conduct. In this regard the
resignation of a group of employees at Balcatta from
the TWU over dissatisfaction with the way that the
enterprise bargaining agreement was negotiated
should be noted.
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� the discretion under S.72A is to be exercised accord-
ing to the dictates of S.26 of the Act. In this respect
no advantage can attach to the claim that exclusive
coverage should devolve to the union that presently
has industrial coverage. �First in first served� is nei-
ther a rational nor a compelling basis for determin-
ing the claim.
The factors particular to this application that merit
consideration are the involvement of the ALHMWU
in food industry councils and the burden of change
that falls on a significant proportion of the workforce
with the redeployment of employees from North
Perth to Balcatta with the operation of the Chill Dis-
tribution Centre.
The ALHMWU through its officers participates in
industry initiatives to promote exports, to improve
competitiveness and to provide proper levels of train-
ing and accreditation. In the �bigger picture� the
ALHMWU is a player in the food industry. The
TWU�s wider interest is the transport industry. The
employees at North Perth, many of whom are long
serving employees of the Peters Group, will not only
be changing their place of work, but the nature of
that work and the terms and conditions under which
it is performed are uncertain. One change that exist-
ing employees at Balcatta may experience is an im-
provement in their conditions of employment.
The burden of change should not be allowed to fall
exclusively on one group of workers. It should be
shared as far as possible. By granting industrial cov-
erage to the ALHMWU this burden will be amelio-
rated. The only other change that employees at
Balcatta will experience will be a change in their
representation.

Through the Shop Steward, Deputy Shop Steward and As-
sistant Secretary of the TWU, the Full Bench is informed of
the process by which a single bargaining unit negotiated the
enterprise agreement at Balcatta. The Safety, Quality and Pro-
ductivity Programme (SQP) together with the identification
of Key Performance Indicators set the parameters and were
used to drive negotiations. Initiatives came from the shop floor.
There are regular meetings to review performance and to con-
sider how productivity can be improved so that further pay
increases and commitments to job security, training and ca-
reer development can be enhanced. The TWU has focussed
on the benefits to be derived from the acquisition of new skills
associated with computerisation and new work arrangements,
including additional shifts. It believes that it can translate these
to wage outcomes and new careers. The possibility of having
team leaders and coordinators positions created is seen as a
likely outcome of the employers� commitment to career de-
velopment. These matters, together with revised KPIs and
conditions of employment will be included in negotiations
for an enterprise bargaining agreement to replace the docu-
ment which expires in March 1997.

Membership satisfaction with the TWU was attested to and
it was submitted that the five employees at Balcatta who had
resigned their membership of the Union over the enterprise
bargaining agreement did not get on with the Shop Steward.
In the Union�s view, these employees were reluctant to em-
brace the new culture which the agreement reflects. However,
they continue to work under its terms.

Evidence was presented on the experience of a casual em-
ployee, a member of the TWU whose employment was termi-
nated at North Perth and transferred to Balcatta. The matter
was not clarified by subsequent evidence and the TWU ac-
knowledges the ALHMWU�s right to recruit members from
the workforce at North Perth.

A shop Steward employed as a Storeman in the Warehouse
at the North Perth Depot, the Union Organiser and the Assist-
ant Secretary presented evidence for the ALHMWU.

The Union structure at North Perth and the process by which
issues were considered by the workforce and negotiated with
management were explained. In recent times an issue arising
from the filling of a vacancy caused minor disputation. Prior
to that there was some industrial action associated with enter-
prise bargaining negotiations with respect to the �6 day op-
eration�.

The concern about the future and the level of anxiety being
experienced by the workforce over the shift to Balcatta was
identified. As far as the employees are concerned they have
an undertaking that they would all have a job. This includes
the members employed at satellite depots at Joondalup and
Balcatta. This undertaking is qualified to the extent that em-
ployment is dependent on them sucessfully completing a train-
ing programme. The positions at the Balcatta operation are
seen to be engaged in the performance of the same basic func-
tions that are being undertaken at North Perth albeit that they
will be done in a different manner. New equipment not yet
available in this state will be used. Tentative discussions have
taken place between the Union and management on an enter-
prise bargaining agreement to cover the Chill Distribution
Centre. The Company has served notice on the types of re-
strictive work practises that it does not want in the operation
of the new facility.

The level of concern among the workforce is heightened by
their apprehension over the terms and conditions of employ-
ment to apply. Existing long service leave and redundancy
entitlement are examples of differences between employment
in North Perth and Balcatta.

Evidence was presented of the strong link that employees
have with the ALHMWU (Exhibit 10. Petition) and the view
was expressed that if this Union did not continue to represent
their interest the employees would not join the TWU.

The Unions involvement in the Food Industry Network
Structures through the State Reference Group and in particu-
lar, the Food Industry Training Council through the over-see-
ing role of the State Employment Skills Development Authority
were explained. Skill recognition and training modules have
been established for employees in the dairy industry under the
Union�s support.

The interest the Peters and Brownes Group pursues in these
matters is for an outcome which will allow it to achieve its
business objective of �best practice�. This is the measure used
to assess its performance against competitors. The strategy
for achieving best practice is a programme of safety, quality
and productivity (SQP). Key performance indicators (KPI�s)
are used to monitor and promote adherence to the strategy.
They assist in establishing the culture within the Company for
promoting workforce flexibility and for managing change. The
Company notes that the SQP programme is significantly more
advanced at the Balcatta distribution centre than at North Perth.
It is �very happy� with the industrial environment at Balcatta.
The North Perth site has a different industrial history which,
in many respects reflects the physical environment. More sig-
nificant outcomes have been achieved for the Company and
for employees under the Enterprise Bargaining Agreement
negotiated at Balcatta than that which applies at North Perth.
In the Company�s view this reflects the reticence of the
workforce at North Perth to commit themselves to key per-
formance indicators and productivity outcomes. At Balcatta
the process has been driven by employees. They have devel-
oped many of the KPI�s. The Company sees it as something of
a challenge for it to integrate the workforce from North Perth
into the culture that has been established at Balcatta. It will be
looking to establish a high degree of flexibility and �inter-
operation� with staff and equipment in the Chill Distribution
Centre and the frozen distribution centre. The workforces in
each operation will not be fully integrated initially but that is
a longer term objective. Importantly, the Balcatta operation
should remain free of demarcation to allow the flow of em-
ployees between different work areas.

There are forty (40) employees from North Perth (and the
satellite depots at Joondalup and Balcatta) to be redeployed at
Balcatta. Sixteen (16) Drivers are being relocated from
Brownes to the Balcatta complex. There are twelve (12) driv-
ers at the site. Thirty eight (38) employees are presently en-
gaged in the Balcatta dry store and frozen distribution centre.
Five (5) security officers are stationed at Balcatta. The aver-
age length of service of employees from North Perth is 7 years.
For employees at the distribution centre at Balcatta the aver-
age length of service is about 13 years.

The Company urges the Full Bench not to disturb existing
arrangements at Balcatta. To this end it argues that the Orders
which issue should only relate to those employees who are
losing their jobs at the North Perth distribution Centre and
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who are being offered jobs in the chilled distribution centre at
Balcatta. It is submitted that to do otherwise is to �risk im-
pacting seriously on the Company�s effectiveness and its abil-
ity to run its operations at Balcatta.�

Through evidence presented by the General Manager Sales and
Distribution the Full Bench is informed that the Group�s invest-
ment in the Chill Distribution Centre is important to its ability to
compete in the international market. Although the CDC will be
handling only dairy products initially this will reduce to approxi-
mately 40% of the product range by the end of 1997. However,
dairy products will always have priority to the CDC.

The Metropolitan Business Unit Manager outlined the lo-
gistics of the operation at North Perth and Occupational Health
and Safety implications for work in this old complex.

The layout of the CDC and an overview of equipment to be
deployed in the centre was presented by the Special Projects
Manager. The integration of the frozen distribution centre and
the Chill Distribution Centre with respect to stock movements
eg. materials for ice cream production was explained. Train-
ing requirements for fork lift and �2nd level� equipment is
being finalised for implementation prior to the CDC opening
at the end of November.

The Manager Employee Relations outlined the history of
industrial relations in the Peters and Brownes Group and the
importance of SQP to the Company. Since its introduction at
Balcatta some 126 barriers to improvements in productivity
have been removed by employees. KPI results and the value
of productivity gains for the Balcatta operation (including the
frozen distribution centre) were identified (Exhibit 19). The
cultural differences between the Balcatta and North Perth sites
was assessed. Issues associated with the redeployment of em-
ployees from North Perth were acknowledged including the
existing provisions for long service leave and redundancy. It
is agreed that employees from North Perth identify strongly
with the ALHMWU and that the Union has a commitment to
assisting its members make the change.

Up until now it appears that the right to represent the indus-
trial interest of employees in distribution operations in the
food/dairy industry has implicitly followed constitutional cov-
erage. This has been determined by reference to whether or
not the movement of products for storing, picking and distri-
bution has been done mechanically or manually. Now, for the
purpose of determining the claims under S.72A of the Act
that line of demarcation is questioned. However as the
ALHMWU points out, the eligibility rules of organisations
including those of the Unions party to these proceedings were
formulated in a different age.

Short of identifying the major and substantial employment
of each and every employee engaged in the frozen distribu-
tion centre and the duties proposed for those to be deployed
in the Chill Distribution Centre at Balcatta, constitutional cov-
erage is somewhat ambiguous. The frozen distribution centre
(FDC) utilises amongst other things a conveyer belt system
for moving stock; the CDC will be highly mechanised with
�reach trucks�, �pick cars�, �stock pickers� (See Exhibit 16).

However, in the absence of any evidence which calls into
question the eligibility of employees engaged in the frozen
distribution centre as members of the TWU and in the light of
submissions which go to the duties and use of mechanised
equipment by those to be employed in the Chill Distribution
Centre, I consider that constitutional coverage at the Balcatta
operation vests in the TWU. Of course this does not dispose
of the matter under S.72A. It does however establish the basis
upon which the form of an Order may be considered within
the provisions of that section if other matters weight in favour
of this applicant.

For the ALHMWU there is the evidence of the influence
and interests the Union has in the food and dairy industries
through the Food Industry Training Council and the State
Reference Network. These interests have been demonstrated
in the Union�s participation in the Group�s Brunswick dairy
factory.

By reference to factors identified in the HSOA Case (76
WAIG 1671 @ 1690) the matters which, in my view are not
neutral as far as the claim of the competing Unions is con-
cerned and which necessarily influence the outcome of these
applications are:

� employer preference;

� the effect of orders sought on the employers opera-
tions, work practices, award structures and potential
for demarcation disputes;

� the industrial behaviour of the applicant; and
� the preference of employees concerned.

To these matters should be added:
� the culture of the workplace;
� progress under structural efficiency; and
� the burden of change.

In the context of these applications, the preference of the
employer is not expressed to be in favour of one or the other
applicant Unions. Rather it is for an outcome which will com-
plement the realisation of its objective to pursue a programme
of safety, quality and productivity. In this respect the outcome
of these proceedings from the employers� point of view must
complement the investment made in establishing the Chill
Distribution Centre and in promoting a workplace environ-
ment which will enable it to compete in international markets.
On what has been presented, the SQP programe is signifi-
cantly advanced at Balcatta. The workforce�s interest in pro-
moting productivity to realise additional wage increases is
reflected in the attainment of key performance indicators. There
is in place an effective consultative mechanism between the
workforce and management. These achievements reflect on
the ability of the TWU at Balcatta to represent the interests of
the workforce at that site and to work effectively with other
Unions as part of a single bargaining unit. These matters go to
the industrial behaviour of the TWU. In comparison with these
conclusions the situation at North Perth which must be taken
as a guide to the ALHMWU�s ability to work in the workplace
environment that exists at Balcatta, does not indicate that the
same degree of progress could be achieved to realise the ob-
jectives of the workforce identified by reference to the SQP
programe and measured by key performance indicators. It is
appreciated that the ALHMWU is coming from a different
base at North Perth. That plant is old and occupational health
and safety issues are a major concern. However, even when
these matters are taken into account the industrial behaviour
of the ALHMWU to establish consultative mechanisms as
effective as the TWU with this employer, to secure participa-
tion in a single bargaining unit or to realise as much progress
as the TWU has done under the SQP programe has to be ques-
tioned.

In my view the performance of the TWU indicates to a more
significant extent that there is less likelihood of a detrimental
impact on the operations, work practices and potential for
demarcation disputes if industrial representation is vested in
that Union. These matters go to the culture of the workplace
at Balcatta. Considerable investment has been made by the
employer and Unions in promoting attitudes and practices in
management and employees to promote productivity outcomes.
This is seen to be in the interest of those who are dependent
on the continuing prosperity of the enterprise. In this respect
the TWU has demonstrated a capacity to deliver. This is not
to say that because of their presence at Balcatta they have an
advantage which could not be overcome. The advantage de-
volves from the performance and an assessment of future per-
formance in comparison with that of the ALHMWU. This takes
into account the efforts of the ALHMWU in promoting the
interests of members generally within industry forums. In the
circumstances of this application I consider that the assess-
ment of the implications of industrial representation must fo-
cus at the enterprise level.

There can be no doubting the commitment and conviction
of employees being redeployed from North Perth to Balcatta
to the ALHMWU. This is in no small measure due to the serv-
ices provided by the Union over many years. It is insufficient
to say that this loyalty can be transferred to another organisa-
tion. It has to be earned. I have taken employees preference
into account but on balance do not believe that it outweighs
other factors in determining the matter.

The impact of change cannot be ignored. However, I do not
believe that the burden should be extended to include those
already employed at Balcatta. The fact that new conditions of
employ ment are to be negotiated to cover employment in the
Chill Distribution Centre should not inhibit the TWU�s abil-
ity to represent the interests of redeployed members of the
workforce. In saying this, it must be recognised that members
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of that Union presently employed in the frozen distribution
centre have no preference for employment in the new facility.
The employees from North Perth have a commitment from
the employer and that cannot be breached.

The thrust of the wage fixing system is to promote career
opportunities and the provision of better paid and more ful-
filling positions. These opportunities have to be balanced with
improvements in productivity. This is now an element to be
taken into consideration under Section 26(1)(d) of the Act.
The commitment required under Structural Efficiency which
pervades the wage system will in my view be promoted by the
TWU representing the industrial interests of employees at the
Balcatta distribution centre.

In determining this matter in accordance with Section 26 of
the Act, I consider that objects of the stature will be served by
an order pursuant to Section 72A of the Act which vests the
representation of the industrial interest of the relevant em-
ployees in the TWU to the exclusion of the ALHMWU.

In giving effect to this decision I would:
(a) dismiss applications No. 1066 of 1996 and No. 633

of 1996;
(b) issue orders pursuant to Section 72A of the Act in

the terms sought provided that representation of the
industrial interests of security officers employed at
the Balcatta distribution centre are unaffected; and

(c) to refer the matter to the President to effect any nec-
essary amendments to the rules of the TWU pursu-
ant to Section 72A(6).

COMMISSIONER SCOTT: The background to these mat-
ters is that Brownes Dairy Pty Ltd which employs in its North
Perth Distribution Centre approximately 40 members of The
Australian Liquor, Hospitality and Miscellaneous Workers�
Union, Miscellaneous Workers� Division, Western Austral-
ian Branch (�the ALHMWU�) as well as forklift drivers and
truck drivers eligible to be members of the Transport Work-
ers� Union of Australia, Industrial Union of Workers, West-
ern Australian Branch (�the TWU�) and employees at a number
of depots, all of whom will soon lose those jobs due to the
closure of that operation. The Distribution Centre at North
Perth has been described as antiquated, inefficient and has a
number of occupational health and safety problems associ-
ated with its method of operation, layout and work arrange-
ments. Much of the work undertaken there is by manual
handling, and the members of the ALHMWU perform duties
using walk-behind equipment and a great deal of double han-
dling is necessary. Also, at North Perth is a dairy factory which
is to be relocated in the next couple of years, but its new loca-
tion is not yet decided.

At around the same time as the closure of the North Perth
Distribution Centre, Peters (WA) Ltd will commence operat-
ing a new Chill Distribution Centre (CDC) located at Balcatta
and the employees of Brownes Dairy Pty Ltd who would oth-
erwise be without jobs, have been promised that, subject to
training and suitability, they will be provided with new jobs at
the new CDC. In reality, because of the relationship between
the two businesses, which were described as forming part of
the Peters and Brownes Group (�the Company�), they will
simply be transferred in their employment. At the Balcatta
site is also an ice cream factory and associated storage and
distribution facilities including a Frozen Distribution Centre
(�the FDC�). The term �FDC� will refer, for convenience, to
all of these storage and distribution facilities. There is also an
administration area at this site. The Balcatta site is one of the
sites being considered for the relocation of the North Perth
dairy factory.

Currently, the FDC deals with not only 400 ice cream prod-
ucts but also a substantial number of other frozen food prod-
ucts such as sea food, vegetables and fast food. The ice cream
products make up approximately 70 per cent of the volume of
those products stored and distributed and the other frozen food
products constitute the remaining 30 per cent. The frozen foods
other than ice cream are mostly taken from other producers.

The new CDC will deal with a full range of dairy products
and although this will be 100 per cent of its initial work, by
the end of 1997, the Company will be seeking to have 40 per
cent of the product range to be fresh vegetables, small goods,
pasta, meat and bakery items sourced from outside the com-
pany. This 40 per cent of the product range would be 10 per

cent by volume of products in the Distribution Centre. The
CDC will be a short term only storage warehouse due to the
fresh nature of the products and will have a significantly faster
turnover than the FDC. The CDC has been established essen-
tially to rationalise the distribution functions of Peters and
Brownes milk and milk derived products�that is its prime
purpose. For efficiency and convenience, the Company will
add these other agency lines. Where there is any conflict in
dealing with other products due to, for example limited space,
then the dairy products will have preference. As well, there
will be raw materials for ice cream production stored within
the CDC as there are currently in the dry store. The work
methods at the CDC will involve the employees using ride-on
machines powered by battery which will incorporate compu-
ter terminals to assist with work. The employees moving to
the CDC will need training in the operations of this equip-
ment including the computerised arrangements. There will not
be walk-behind machines. There will be some manual han-
dling in the pick process, however, the operation is essentially
mechanised.

The relationship between the FDC and CDC at Balcatta
means that there will be a movement of stock between the
two. The evidence was that there is a plan to use the CDC as
the primary stock holding point for some raw materials for the
ice cream factory, as well as movement of some stock though
the CDC for distribution. There will be some movement of
personnel between the FDC and CDC. The Company has ex-
pressed a clear need for flexibility and an increasing ability
for movement of personnel between various parts of the
Balcatta operation as currently exists throughout the existing
operation. It is important that the flexibility necessary to ac-
commodate this is maintained and enhanced. This is a co-
operative and constructive arrangement established over a
period of time.

The unions at Balcatta, including the TWU, have worked
well in the process established through their enterprise bar-
gaining arrangements, for the measurement and improvement
of productivity and flexibility. This includes those unions and
the employees having significant input into the way in which
productivity and efficiency are measured and rewarded. The
ALHMWU at North Perth has been involved in a similar but
less progressed and less established arrangement. There is
evidence before the Full Bench of the attitude of the employ-
ees of the two work sites to the process of productivity and
improvement flexibility and to participation in their respec-
tive unions.

In considering these applications, the Commission, in ac-
cordance with the obligations of Section 26 of the Act, is re-
quired to take into account the interests of persons immediately
concerned, whether directly concerned or not and, where ap-
propriate, for the interests of the community as a whole. The
persons immediately concerned in these matters include the
Applicants, their members, employees who are not members
of either union and the employer.

As noted by the parties, the criteria set down by the Full
Bench in HSOA and CSA (76 WAIG 1673) are appropriate
for determining these matters. Also noted, many of those cri-
teria provide no clear distinction between the two Applicants,
in some cases a marginal distinction. It is only on a limited
number of criteria that any distinction can be drawn between
them. This makes the determination of this matter difficult.
Either of these two unions would be appropriate to represent
the industrial interests of the employees both at the FDC and
at the CDC. However, each of the Applicants seeks exclusive
coverage of those areas and a distinction ought to be drawn
for a number of reasons including the avoidance of demarca-
tion disputes and to meet the objects of the Act. In consider-
ing this matter, I have not taken into account the possibility
that the Brownes Dairy factory located at North Perth may be
relocated to Balcatta as no such decision had been made at the
time of the hearing. Should a decision have been made to re-
locate the factory to Balcatta then this would have been an
important consideration, but as things stand of it not having
been decided, then no account ought be taken of it as this
would simply be conjecture.

As to the criteria noted above, these include the ability to
service members, past record and conduct of the organisa-
tions, the impact of Orders on the two organisations and any
determination by the ACTU as to this work. The ACTU has
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made no allocation, and there was nothing before the Full
Bench to distinguish the Applicants as to these other matters.
There is no significant difference in the numbers of employ-
ees in the various sections covered by the Applicants such as
to be a determining factor.

The employer is engaged in the food industry and the
ALHMWU is said to be food industry focused to a greater
degree than the TWU. It is clear that the ALHMWU does
have such an involvement and an interest. The TWU also has
an involvement in the food industry which is clear from its
involvement at the Peters operation in the FDC and elsewhere.
The ALHMWU does not have any exclusive interest in that
respect. Given the wide area of coverage by both unions, there
are many areas of commonality between them.

In respect of the issue of constitutional coverage, as noted
by the decision in HSOA and CSA (op cit) at page 1690, it is
not essential for an applicant to establish that it has constitu-
tional coverage to be successful �however this is an important
factor�. A consideration must be that each of the Applicants is
involved in work of a similar nature within the Peters and
Brownes Group, the TWU in almost identical work on the
Balcatta site, and the ALHMWU in similar but less mecha-
nised and technologically advanced work at North Perth.

The Mission Statement contained within Exhibit 17��Pe-
ters and Brownes Group Balcatta Chilled Distribution Centre
Description of Operations (draft)� expresses clearly the pur-
pose to be achieved by the work of the CDC through its em-
ployees. This says that �the mission of the Balcatta Chilled
Distribution Centre is to provide a low cost high quality ware-
housing and distribution service to its external and internal
customers providing Peters and Brownes Group with com-
petitive advantage as a low cost distributor of own�manu-
facture and agency chilled products� (emphasis added). The
�Overview of Operations� states that �the facility has been
designed for the receipt of stock by road freight, but with the
expectation that production in the future would be received
directly from adjacent dairy factory building. The design can
handle stock on cargons or on pallets. The cool room head
space is used more effectively than traditional dairy ware-
houses, with the use of pallet storage slots. ... Movement of
unit loads (pallets or cargons) are carried out using some form
of battery electric forklift equipment. Only loading of trailers
require cargons to be manually pushed.� The rest of the sec-
tion describes how the work will be performed, the areas of
receival, put away, replenishment, order picking and dispatch.
Exhibit 16��Balcatta Chilled Distribution Centre�Facility
and Forklift Equipment Overview� describes the work involved
and the equipment to be used.

The actual functions performed by the employees at the CDC
will involve receiving, storing and moving goods within the
warehouse and despatching them, however, the purpose of
their work is the performance of that task as a part of the dis-
tribution of those products.

The TWU constitution indicates that, in essence, it covers
drivers and/or loaders and/or operators of all mechanically
propelled vehicles or implements or machines employed in or
in connection with cartage, conveyance, movement or trans-
portation of goods, wares or matter of any kind. I find from
the evidence that the employees in the CDC will be engaged
as operators of mechanically propelled vehicles or implements
or machines. Their employment is in connection with ware-
housing and distribution of the products of the Company and
of its clients. This work, I find, is in connection with the cartage,
conveyance or movement or transportation of goods or wares.

The ALHMWU constitution provides eligibility for membership
for persons who are employed in or in connection with the manu-
facture, preparation or processing of butter, cheese, ice cream, milk
or yoghurt except where at 12 February 1957 they would have
been eligible for membership of unions including the TWU. As
the TWU had constitutional coverage at that date, the ALHMWU
does not have such coverage. This, however, should not exclude
the ALHMWU from further consideration should other criteria
clearly demonstrate that an Order should be made in its favour,
particularly as it has members engaged in similar, but as noted
earlier, unmechanised work, within the same employer group. Like-
wise, should I be wrong in finding that the TWU has constitutional
cover of the work, then this should not exclude it from considera-
tion should other criteria of significance be in its favour.

As to the terms of any existing arrangements or undertak-
ings in the area, a demarcation of the North Perth Distribution
Centre work was done a number of years ago. This resulted in
the manual work including the use of walk-behind machines
being allocated to the ALHMWU, and the mechanical work,
ie the forklift work, being allocated to the TWU. The continu-
ation of such a demarcation would mean that the new work at
the CDC, which is essentially mechanised, would be in fa-
vour of the TWU.

The employer�s preference as to which union ought to cover
the work was not stated, however, it is clear that it wishes to
continue and develop further the flexibility, productivity ap-
proach and culture which has been developed at the Balcatta
site generally and to which the employees eligible to be mem-
bers of the TWU are party. It wishes to have no change in this
situation which would be detrimental to progress in that di-
rection, towards which the employer and those employees are
moving.

The evidence before the Commission indicated no major
difficulty in the industrial behaviour of the Applicants, so,
relatively speaking, there is little difference between them.
However, the TWU members appear to be more attuned to
dispute avoidance and resolution. Further, they tolerate the
presence of non-members without difficulty. They also work
well with members of other unions at the workplace. The
ALHMWU members at North Perth are less tolerant of non
members and are not so attuned to dispute resolution and avoid-
ance exampled by the lost time and stop work meetings. It
may be that the employer has given a greater focus to assist-
ing in the developments at Balcatta than at its outmoded and
soon to be closed North Perth operation, and that given the
same approach by the employer at North Perth, the ALHMWU
and its members may have arrived at the same point as have
the TWU and the employees at the FDC, all other things be-
ing equal. However, the industrial reality is that there exists
between the two groups of employees, as members of their
respective unions, differences in their approach which affects
the way that they conduct their relationship with the employer
and with other employees.

As to whether an Order in favour of either Applicant would
reduce the number of organisations at the enterprise, it was
agreed between all parties that in consideration of this issue,
the security officers at Balcatta, eligible for membership of
the ALHMWU, should be considered separately and not be
included. In that case, if an Order is made in favour of the
TWU, then the same number of organisations would remain
at the Balcatta operation. On the other hand, if the ALHMWU
is allocated this work then there would be an increase in the
number of organisations at Balcatta. However, if the security
officers are included, notwithstanding the agreement of all
parties that they should not be considered in this matter, then
the granting of this work to the ALHMWU would also not
increase the number of Unions. On the basis of assessment
agreed by all parties, the TWU is to be preferred as it does not
result in an increase in the number of organisations at the en-
terprise, however this is a marginal difference.

As to the preferences of the employees concerned, the
ALHMWU members have expressed a very strong preference
to remain with that union and a very strongly resistant to change
to the extent that some have indicated that they would prefer
not to be members of any union if they are not able to be
members of the ALHMWU. On the other hand, the employ-
ees eligible to be members of the TWU, whilst preferring to
remain with the TWU appear to be less vehement. Employee
preference is a very relevant factor and if each of the employ-
ees prefers to maintain membership of his/her existing union,
then the difficulty posed by these applications will not be over-
come. On the other hand, two questions arise�

1. Should employees who have demonstrated greater
flexibility and tolerance be disadvantaged by hav-
ing the opportunity of membership of their union
removed; or

2. Should employees who say they will give up union
membership altogether or remain with their existing
union be given greater consideration?

This poses one of the more difficult considerations although
the more flexible approach of the TWU members ought not
be counted against them.
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ALHMWU members, losing their jobs, coming from an-
other location, to a new location, new work arrangements and
new jobs, having to change their association with a particular
employer and culture etc are said by their Union to warrant
consideration by lessening the impact of change on them by
retaining their Union. This would give them one element of
consistency. It is said by the ALHMWU that continuing in-
volvement of this Union would help these displaced employ-
ees come to terms with all of the changes whereas if they
became non members as a result of the TWU being granted
coverage, there would not be any such assistance from their
union.

I have considered all of the factors set out in the decision of
the Full Bench in HSOA and CSA (op cit) and the circum-
stances associated with the operation of the new centre. None
of the parties sought a solution which would result in cover-
age being different between the two Distribution Centres ie.
the FDC and CDC. A major consideration must be that the
FDC is working well as a part of an operation involving a
range of unions. It is operating productively and its employ-
ees are focused on efficiency and continuing improvement, as
well as being tolerant of members of other unions and of non
unionists. They work with other unions� members and non
unionists in a range of sections within the Balcatta site. They
are part of the culture of the organisation. On this basis, there
is no good reason to change the FDC arrangement, and good
reason for it to continue, therefore it is appropriate that the
TWU remain as the union representing employees at the FDC.
If the CDC were to be allocated to the ALHMWU, there would
be less opportunity for flexibility for the employer, and career
opportunities for employees given the approach of the
ALHMWU employees at North Perth, and an increased op-
portunity for demarcation problems. Furthermore, for the sake
of flexibility and in particular for the future development of
the Company and the movement of personnel and goods
throughout the Balcatta operation, one union is appropriate
for those two areas. It is therefore appropriate for the CDC to
likewise be allocated to the TWU. It is not simply that the
TWU was there first and ought to remain but that it has estab-
lished its bona fides in that workplace both with the employer
and employees save for a small group of employees with whom
the members of the union are prepared to work, and those non
members are prepared to work with the members of the Un-
ion. This demonstrates a maturity which ought to be encour-
aged. TWU has coverage of the work, and can demonstrate
good industrial relations practices and a flexible approach.
The ALHMWU members have not established such bona fides.
This outcome is consistent with the objects of the Act. On this
basis, an Order should be made in favour of the TWU having
exclusive coverage of the FDC and CDC.

Having said that there are three matters which require note.
The first, which causes me concern, was the evidence of Mr
Richard Burton, who is a Union Organiser and Assistant Sec-
retary of the TWU, that his existing members at the FDC should
have first refusal of the new CDC work. If the work is to be
allocated to the TWU then the new employees at the CDC
will be potential TWU members. The TWU would then have
an obligation to encourage those persons to be members of
the TWU and to give them no less consideration than that
given to existing members at the FDC. It cannot take the view
that its existing members at the FDC should have first option
at that work. The work should be allocated as is seen by the
employer to be most efficient. All of the employees concerned,
both the existing and potential TWU members, as well as the
Union officials must understand that the flexible approach
applied at the FDC must continue and extend to the CDC to
provide future opportunities for all employees both in terms
of existing work and career development. For the TWU to
pursue the line suggested by Mr Burton would only alienate
potential members and, instead of enhancing the opportunity
for those employees to become members of the Union, it would
work against the union�s and the Company�s desire for the
flexible, efficient, improvement focussed approach of the
employees currently at the FDC to apply throughout the or-
ganisation.

The second matter to be noted is that there are a number of
conditions of employment which differ between North Perth
and Balcatta. It was noted in evidence that whichever union is
successful in this matter will need to renegotiate the

enterprise bargaining agreement to take account of those dif-
ferences. This negotiation should not necessarily be on the
basis of all of the differences being resolved to either the highest
or alternatively the lowest common denominator. They should
be matters for negotiation without a predetermined outcome.

The third issue is that of an element of consistency for the
employees coming from North Perth, whereby the ALHMWU
says that, in effect, in a sea of change, those employees would
be assisted in coming to terms with the new aspects of their
work if they were able to retain existing ALHMWU member-
ship. This is a short term issue which can be resolved. The
short term issue should not be allowed to dictate the long term
result. This situation can be overcome to a large degree by
proper induction, by the TWU organisation�s approach to the
employees and its members� approach at the site, and by the
ALHMWU accepting a leadership role and assisting its exist-
ing members in an orderly hand over if it is interested in its
existing members remaining unionists rather becoming non-
unionists in preference to becoming members of the TWU.

For all of the above reasons, I would determine the cover-
age in favour of the TWU, and the ALHMWU should be ex-
cluded from such coverage. I would refer the matter to the
President under Section 72A(b) of the Industrial Relations
Act, 1979 in respect of any necessary and appropriate amend-
ments to the rules of the Applicants.

THE PRESIDENT:  For those reasons the application by
the TWU will be granted and the applications by the
ALHMWU (applications Nos. 633 and 1066 of 1996) will be
dismissed.

Order Accordingly
APPEARANCES: Mr M Cuomo (of Counsel), by leave,

and later Ms R McGinty on behalf of the Transport Workers�
Union of Australia, Industrial Union of Workers, Western Aus-
tralian Branch.

Mr D H Schapper (of Counsel), by leave, and later Mr N
Whitehead on behalf of the The Australian Liquor, Hospital-
ity and Miscellaneous Workers Union, Miscellaneous Work-
ers Division, Western Australian Branch.

Ms J Siddins (of Counsel), by leave, on behalf of Peters
(WA) Ltd and Brownes Dairy Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch and The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian

Branch
(Applicants).

Nos. 482, 633 and 1066 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
COMMISSIONER P E SCOTT.

9 December 1996.
Supplementary Reasons for Decision.

THE PRESIDENT: These are the unanimous supplementary
reasons for decision of the Full Bench.

A speaking to the minutes hearing occurred in this matter
on the 25th day of November 1996. The question whether
Peters (WA) Ltd and Brownes Dairy Pty Ltd were entitled to
be heard on a speaking to the minutes, when they were no
more than persons who were given a right to be heard under
s.72A(5) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred at �the Act�), was raised. Ms Siddins (of
Counsel) who appeared for those persons, conceded, at least
for the purpose of these proceedings, that such a right did not
exist.

Mr Cuomo (of Counsel) made some submissions that such
a right did exist. However, as we have said it was not neces-
sarily to finally decide the point because Ms Siddins conceded
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the point. However, an intervener has no such right and noth-
ing was said to persuade us that s.35, as it is currently worded,
permits a party given a right to be heard on a s.72A applica-
tion a right to speak to the minutes any more than it does an
intervener and fundamentally for the same reasons (see Aus-
tralian Bank Employees Union v Federated Clerks� Union of
Australia, WA Branch [1990] 70 WAIG 2086 at 2091 per
Brinsden J).

There were a number of matters, in relation to which the
applicants made submissions. The submissions made in rela-
tion to Orders 1 and 2 were as to matters of expression only,
and we do not propose to deal with them in these reasons for
decision.

However, Ms Jackson for The Australian Liquor, Hospital-
ity and Miscellaneous Workers Union (hereinafter referred as
�the ALHMWU�), submitted that the word �in� should be
replaced by the word �at� in the sixth last line of Order 3.

There was some concern on the part of her principal that
such a word might encompass employees other than those
solely employed in the distribution centre. The security guards
employed at Balcatta and covered by the ALHMWU, were
mentioned, in particular. However, these employees, as we
understood the evidence, were employed to patrol the whole
of the Peters site at Balcatta and not just the distribution cen-
tre and could not possibly be said to work �at� the distribu-
tion centre. In any event, it seems to us that the word �at�
properly covers those employees who currently work at the
centre and those who are to be transferred from North Perth
and the other depot to work at the centre. It should also cover
those persons who will work at the centre in the future. We do
not see the word �at� as connoting persons who work outside
the centre on the Balcatta site or whose work at the Balcatta
site might take them to the centre from time to time. Such
matters too might be raised upon any s.72A(6) hearing con-
ducted by the President, if the rules require altering to prop-
erly reflect what was decided by the Full Bench. For those
reasons, the Full Bench did not consider that an amendment
should be made to Order 3.

It was sought to substitute a new Order 4 which reflected
coverage in the Transport Workers� Union of all employees
transferred to the Balcatta site from North Perth and other
depots. Since such an order would reflect the reasons for de-
cision of the majority of the Full Bench then that amendment
was made.

Next, it was submitted on behalf of the ALHMWU that an
order under s.74A(6) not be made. However, one can extract
from the reasons for decision of the Full Bench that the Full
Bench was satisfied that the rules of the organisations con-
cerned needed to be altered. An order in those terms, which
Order 5 is, therefore, properly reflects the reasons for deci-
sion of the majority of the Full Bench.

Appearances: Mr M Cuomo (of Counsel), by leave, on be-
half of the Transport Workers� Union of Australia, Industrial
Union of Workers, Western Australian Branch.

Ms S Jackson and with her Mr N Whitehead on behalf of
The Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western Austral-
ian Branch.

Ms J Siddins (of Counsel), by leave, on behalf of Peters
(WA) Ltd and Brownes Dairy Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch and The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian

Branch
(Applicants).

Nos. 482, 633 and 1066 of 1996.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER P E SCOTT.

25 November 1996.

Order.
THESE matters having come on for hearing before the Full
Bench on the 19th, 20th and 21st days of August 1996, and
the 9th day of October 1996 and having heard Mr M Cuomo
(of Counsel), by leave, and later Ms R McGinty, on behalf of
the Transport Workers� Union of Australia, Industrial Union
of Workers, Western Australian Branch (�the TWU�), Mr D
H Schapper (of Counsel), by leave, and later Mr N Whitehead
on behalf of The Australian Liquor, Hospitality and Miscella-
neous Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch (�the ALHMWU�), and Ms J Siddins
(of Counsel), by leave, on behalf of Peters (WA) Ltd and
Brownes Dairy Pty Ltd, and the Full Bench, having reserved
its decision, and reasons for decision being delivered on the
8th November 1996, and these matters having come on for a
speaking to the Minutes on 25th day of November 1996 and
having heard Mr Cuomo (of Counsel) by leave on behalf of
the TWU, and Ms S Jackson and with her Mr N Whitehead on
behalf of the ALHMWU, and Ms J Siddins (of Counsel) by
leave on behalf of Peters (WA) Ltd and Brownes Dairy Pty
Ltd and the Full Bench having determined that its reasons for
decision will issue at a future date, it is this day the 25th day
of November 1996 ordered and declared as follows�

(1) THAT the Full Bench is satisfied that the TWU has
sufficient interest to be heard in relation to applica-
tion No. 1066 of 1996 herein pursuant to s.72A(5)
of the Industrial Relations Act 1979 (as amended).

(2) THAT the Full Bench is satisfied that Peters (WA)
Ltd and Brownes Dairy Pty Ltd have sufficient in-
terest to be heard in relation to application No. 1066
of 1996 herein pursuant to s.72A(5) of the Indus-
trial Relations Act 1979 (as amended).

(3) THAT the abovenamed Transport Workers� Union
of Australia, Industrial Union of Workers, Western
Australian Branch has the right to the exclusion of
the Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch, to represent under
the Industrial Relations Act 1979 (as amended) the
industrial interests of all employees employed by the
Peters and Brownes Group at the Balcatta distribu-
tion centre who are eligible for membership of the
Transport Workers� Union of Australia, Industrial
Union of Workers, Western Australian Branch.

(4) THAT the Australian Liquor, Hospitality and Mis-
cellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch does not have
the right to represent under the said Industrial Rela-
tions Act 1979,(as amended) any said employees em-
ployed by the Peters and Brownes Group who
transfer to the said Balcatta distribution centre.

(5) THAT the Full Bench, being satisfied that the rules
of the abovenamed applicant organisations need to
be altered, does hereby order pursuant to s.72A(6)
of the Industrial Relations Act 1979,(as amended),
that the rules of the said applicant organisations be
referred to the President.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.4 8 9 4

(6) THAT applications Nos. 633 and 1066 of 1996 be
and are hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch and The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian

Branch
(Applicants)

Nos. 482 and 633 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

CHIEF COMMISSIONER W S COLEMAN.
COMMISSIONER P E SCOTT.

25 June 1996.
Order.

THESE matters having come on for hearing before the Full
Bench on the 24th day of June 1996, and having heard Mr A
Waddell on behalf of the Transport Workers� Union of Aus-
tralia, Industrial Union of Workers, Western Australian Branch
(�the TWU�), Mr N Whitehead on behalf of The Australian
Liquor, Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, Western Australian Branch, and
Ms J Siddins (of Counsel), by leave, on behalf of Peters (WA)
Ltd and Brownes Dairy Pty Ltd, and the Full Bench having
made such orders and given such directions as are necessary
or expedient for the just and expeditious hearing and determi-
nation of these matters, it is this day, the 25th day of June
1996, ordered and directed as follows�

(1) THAT the Full Bench is satisfied that the TWU has
sufficient interest to be heard in relation to applica-
tion No 633 of 1996 herein pursuant to s.72A(5) of
the Industrial Relations Act 1979 (as amended) (�the
Act�), subject to and conditional upon the said TWU
filing and serving their application to be heard in
accordance with regulation 101A(2) of the Indus-
trial Relations Commission Regulations 1985 (as
amended) within 48 hours of the 24th day of June
1996.

(2) THAT the Full Bench is satisfied that Peters (WA)
Ltd and Brownes Dairy Pty Ltd have sufficient in-
terest to be heard in relation to application No 633
of 1996 herein pursuant to s.72A(5) of the Act.

(3) THAT the answers filed herein by or on behalf of
the TWU and Peters (WA) Ltd and Brownes Dairy
Pty Ltd be and are hereby struck out.

(4) THAT applications No 482 of 1996 and 633 of 1996
be heard together by consent and be and are hereby
listed for hearing and determination at 9.30 am to
5.00 pm on the 19th, 20th, 21st and 22nd days of
August 1996 and on such other dates and at such
other times as the Full Bench may order from time
to time.

(5) THAT the parties herein do exchange lists of the
names of witnesses to be called in these matters and
outlines of evidence of such witnesses 14 days be-
fore the 19th day of August 1996, and file such lists
of names of witnesses and outlines of evidence in
triplicate at the same time.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

(Applicant)

No. 482 of 1996.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
SENIOR COMMISSIONER G G HALLIWELL.

COMMISSIONER C B PARKS.
27 May 1996.

Order.
THIS matter having come on for hearing before the Full Bench
on the 27th day of May 1996, and having heard Mr A Waddell
on behalf of the applicant, Mr N Whitehead on behalf of The
Australian Liquor, Hospitality and Miscellaneous Workers�
Union, Miscellaneous Workers� Division, WA Branch and Ms
J Siddins (of Counsel), by leave, on behalf Peters (WA) Ltd
and Brownes Dairy Pty Ltd, and the Full Bench having made
such orders and given such directions as are necessary or ex-
pedient for the just and expeditious hearing and determina-
tion of this matter, it is this day, the 27th day of May 1996,
ordered and directed as follows�

(1) THAT the Full Bench is satisfied that The Austral-
ian Liquor, Hospitality and Miscellaneous Workers�
Union, Miscellaneous Workers� Division, WA
Branch has sufficient interest to be heard in relation
to the application herein pursuant to s.72A(5) of the
Industrial Relations Act 1979 (as amended) (�the
Act�).

(2) THAT the Full Bench is satisfied that Peters (WA)
Ltd and Brownes Dairy Pty Ltd have sufficient in-
terest to be heard pursuant to s.72A(5) of the Act,
subject to and conditional upon the said Peters (WA)
Ltd and Brownes Dairy Pty Ltd filing and serving
their applications to be heard in accordance with
regulation 101A(2) of the Industrial Relations Com-
mission Regulations 1985 (as amended) within 48
hours of the 27th day of May 1996.

(3) THAT application No 482 of 1996 be and is hereby
adjourned for hearing and determination to 10.30
am on Monday, the 24th day of June 1996 and Tues-
day, the 25th day of June 1996 and such other dates
as the Full Bench may determine from time to time.

(4) THAT the answer filed herein by or on behalf of
Peters (WA) Ltd and Brownes Dairy Pty Ltd be and
is hereby struck out.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.
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PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Vanguard Video Group Pty Ltd

Applicant.
and

Timothy Atkins
Respondent.

No. 1553 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
22nd November 1996.

Reasons for Decision.
THE PRESIDENT: (given extemporaneously at the hearing
and determination of this matter on 15th November 1996 and
edited by the President). In the absence of any submissions,
or any evidence and in the absence of any appearance by, or
on behalf of, the applicant, and I being satisfied that the
applicant had notice of the date of this hearing and the time of
it, I now dismiss the applicaton.

Appearances: No appearance for the applicant.
Mr T Atkins appeared on his own behalf.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Vanguard Video Group Pty Ltd

Applicant.
and

Timothy Atkins
Respondent.

No. 1553 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
15th November 1996.

Order.
This matter having come on for hearing before me on the 15th
day of November 1996, and there being no appearance by or
on behalf of the applicant, and having heard Mr T Atkins on
his own behalf as respondent, and the respondent herein having
moved that the application herein be dismissed, and I having
given my reasons for decision, it is this day, the 15th day of
November 1996, ordered that application No. 1553 of 1996
be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S] President.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

Association of Independent Schools of Western Australia,
Union of Employers (Inc)

(Respondent).

No. 1484 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 December 1996.

Order.
THIS matter having come on for hearing before me on the 9th
day of December 1996, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr I Fraser
on behalf of the respondent, and having made such orders as
are necessary or expedient for the expeditious and just hear-
ing and determination of the matter, and the parties herein
having consented to waive their rights to speak to the Minutes
of Proposed Order pursuant to s.35(4) of the Industrial Rela-
tions Act 1979 (as amended) (�the Act�), and the parties herein
having consented to the orders herein, it is this day, the 9th
day of December 1996, ordered and declared, by consent, as
follows�

(1) THAT I declare that rule 5.5.4 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 5.5.3 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B of the Act.

(3) THAT rules 5.5.3 and 5.5.4 of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 9th day of De-
cember 1996.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

Association of Independent Schools of Western Australia
Union of Employers (Inc)

(Respondent).

No. 1484 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.

Order.
THIS matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr I Fraser, on behalf of the respondent, and the parties
herein having consented to waive their rights to speak to the
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Minutes of proposed Order pursuant to s.35(4) of the Indus-
trial Relations Act 1979 (as amended) it is this day the 29th
day of November 1996 ordered by consent, that application
No. 1484 of 1996 be and is hereby adjourned to 9.00am on
Monday the 9th day of December 1996 for a further direc-
tions hearing.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Association of Professional Engineers Australia (Western
Australian Branch) Organisation of Employees

Respondent.
No. 1474 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr M Cain on behalf of the respondent, and having made
such orders as are necessary or expedient for the expeditious
and just hearing and determination of the matter, and the parties
herein having consented to waive their rights to speak to the
Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979 (as amended)(�the Act�), and the parties
herein having consented to the orders herein, it is this day, the
29th day of November 1996, ordered and declared by consent,
as follows�

(1) THAT I declare that rules 8(a)(i),(ii), 8(b) of the rules
of the abovenamed respondent organisation are con-
trary to or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 10(g) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 8(a)(i),(ii), 8(b) and 10(g) of the rules
of the abovenamed respondent organisation be and
are hereby disallowed as and from the 28th day of
November 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Australian Railways Union of Workers West Australian
Branch

Respondent.
No. 1485 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant

and Ms J Kaur, on behalf of the respondent, and having made
such orders as are necessary or expedient for the expeditious
and just hearing and determination of the matter, and the parties
herein having consented to waive their rights to speak to the
Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979 (as amended)(�the Act�), and the parties
herein having consented to the orders herein, it is this day the
29th November 1996 ordered and declared by consent, as
follows�

(1) THAT I declare that rules 13(a)(ii) and 13(b) of the
rules of the abovenamed respondent organisation are
contrary to or inconsistent with s.64A of the Act.

(2) THAT rules 13(a)(ii) and 13(b) of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Federated Brick Tile and Pottery Industrial Union of
Australia (Union of Workers) Western Australian Branch

(Respondent).
No. 1487 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29 November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr J Bainbridge, on behalf of the respondent, and having
made such orders as are necessary or expedient for the expe-
ditious and just hearing and determination of the matter, and
the parties herein having consented to waive their rights to
speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rules 11(1) and 11(2) of the rules
of the abovenamed respondent organisation are con-
trary to or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 19(16) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 11(1), 11(2) and 19(16) of the rules of
the abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P.J. SHARKEY,
[L.S] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Coal Miners Industrial Union of Workers of Western

Australia Collie
(Respondent).

No. 1476 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29 November 1996.

Order.
This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms D MacTiernan as agent, on behalf of the respondent,
and having made such orders as are necessary or expedient
for the expeditious and just hearing and determination of the
matter, and the parties herein having consented to waive their
rights to speak to the Minutes of Proposed Order pursuant to
s.35(4) of the Industrial Relations Act 1979 (as amended)(�the
Act�), and the parties herein having consented to the orders
herein, it is this day, the 29th day of November 1996, ordered
and declared by consent, as follows�

(1) THAT I declare that rule 48 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 41 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT the respondent organisation is directed to
make application to the Registrar of the Commis-
sion, by the 3rd March 1997, to alter the rules 41
and 48 so that those rules are not contrary to or in-
consistent with s.64A, s.64B and s.64D of the Act.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

The West Australian Locomotive Engine Drivers Firemens
and Cleaners Union of Workers

Respondent.
No. 1472 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr M McPolin, on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),

and the parties herein having consented to the orders herein,
it is this day the 29th November 1996 ordered and declared
by consent, as follows�

(1) THAT I declare that rule 40(1) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(2) THAT rule 40(1) of the rules of the abovenamed re-
spondent organisation be and is hereby disallowed
as and from the 28th day of November 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
Master Gentlmens Hairdressers Association of WA Union

of Employers
(Respondent).

No. 1481 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29 November 1996.
Order.

THIS matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms V Davies, on behalf of the respondent, and having
made such orders as are necessary or expedient for the expe-
ditious and just hearing and determination of the matter, and
the parties herein having consented to waive their rights to
speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 25 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rule 25 of the rules of the abovenamed re-
spondent organisation be and is hereby disallowed
as and from the 28th day of November 1996.

(Sgd.) P.J. SHARKEY,
[L.S] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Merchant Service Guild of Australia Western Australian
Branch, Union of Workers

Respondent.
No. 1480 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr P Grant-Smith, on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 26 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT rules 14(c) and 25 of the rules of the
abovenamed respondent organisation are contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 14(c), 25 and 26 of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

The Mining Unions Association of Employees of Western
Australia (Iron Ore Industry)

Respondent.
No. 1489 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr D Bartlem on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 13 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 8 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 8 and 13 of the rules of the abovenamed
respondent organisation be and are hereby disallowed
as and from the 28th day of November 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Murdoch University Academic Staff Association
Respondent.

No. 1482 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
29th November 1996.

Order.
This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms T Borwick, on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 8(1) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 33 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 8(1) and 33 of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant.
and

The Printing and Allied Trades Employers� Association of
Western Australia (Union of Employers)

Respondent.
No. 1479 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
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J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr G Black, on behalf of the respondent, and having made
such orders as are necessary or expedient for the expeditious
and just hearing and determination of the matter, and the parties
herein having consented to waive their rights to speak to the
Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979 (as amended)(�the Act�), and the parties
herein having consented to the orders herein, it is this day, the
29th day of November 1996, ordered and declared by consent,
as follows�

(1) THAT I declare that rule 14(a) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 35 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 14(a) and 35 of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

West Australian Psychiatric Nurses Association (Union of
Workers)

Respondent.
No. 1475 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms L McLeod on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 11 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 12 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 11 and 12 of the rules of the abovenamed
respondent organisation be and are hereby disallowed
as and from the 28th day of November 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Real Estate Salespersons Association of Western Australia
(Inc)

Respondent.
No. 1478 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Mr J Chambers, on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 5(b) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 27(a) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 5(b) and 27(a) of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Seamen�s Union of Australia West Australia Branch
Respondent.

No. 860 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
29th November 1996.

Order.
This matter having come on for a further directions hearing
before me on the 28th day of November 1996, and having
heard Ms J H Smith (of Counsel) by leave, on behalf of the
applicant and Mr J A Long (of Counsel) by leave, on behalf of
the respondent, and having made such orders as are necessary
or expedient for the expeditious and just hearing and
determination of the matter, and the parties herein having
consented to waive their rights to speak to the Minutes of
Proposed Order pursuant to s.35(4) of the Industrial Relations
Act 1979 (as amended)(�the Act�), and the parties herein
having consented to the orders herein, it is this day, the 29th
day of November 1996, ordered and declared by consent, as
follows�

(1) THAT I declare that rule 8(iii) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.
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(2) THAT I declare that rule 8(i) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 8(i) and 8(iii) of the rules of of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Seamen�s Union of Australia, West Australia Branch
Respondent.

No 860 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
9 October 1996.

Order.
This matter having come on for a further directions hearing
before me on the 8th day of October 1996, and having heard
Ms J H Smith (of Counsel), by leave, on behalf of the applicant
and Mr J Long (of Counsel), by leave, on behalf of the
respondent, and having made such orders as are necessary or
expedient for the expeditious and just hearing and
determination of the matter, it is this day, the 9th day of October
1996, ordered and directed that application No 860 of 1996
be and is hereby adjourned to 9.30 am on Thursday, the 28th
day of November 1996, for a further directions hearing.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Seamen�s Union of Australia, West Australia Branch
Respondent.

No 860 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
9 August 1996.

Order.
This matter having come on for a further directions hearing
before me on the 5th day of August 1996, and having heard
Ms J H Smith (of Counsel), by leave, on behalf of the applicant
and Mr J Long (of Counsel), by leave, on behalf of the
respondent, and the parties herein having consented to waive
their rights to speak to the minutes of proposed order pursuant
to s.35(4) of the Industrial Relations Act 1979 (as amended),
it is this day, the 9th day of August 1996, ordered, by consent,
that application No 860 of 1996 be and is hereby adjourned to
9.30 am on Tuesday, the 8th day of October 1996 for a further
directions hearing.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

Seamen�s Union of Australia, West Australia Branch
Respondent.

No 860 of 1996.
BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
5 July 1996.

Order.
This matter having come on for a directions hearing before
me on the 4th day of July 1996, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr J Long (of Counsel), by leave, on behalf of the respondent,
it is this day, the 5th day of July 1996, ordered, by consent,
that application No 860 of 1996 be and is hereby adjourned to
9.00 am on Monday, the 5th day of August 1996 for a further
directions hearing.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Registrar

Applicant
and

West Australian Theatrical and Amusement Employees
Association (Union of Employees)

Respondent.
No. 1477 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms J Tester on behalf of the respondent, and having made
such orders as are necessary or expedient for the expeditious
and just hearing and determination of the matter, and the parties
herein having consented to waive their rights to speak to the
Minutes of Proposed Order pursuant to s.35(4) of the Industrial
Relations Act 1979 (as amended)(�the Act�), and the parties
herein having consented to the orders herein, it is this day, the
29th day of November 1996, ordered and declared by consent,
as follows�

(1) THAT I declare that rule 19A(i),(ii), and 19B of the
rules of the abovenamed respondent organisation are
contrary to or inconsistent with s.64A of the Act.

(2) THAT rules 19A(i), (ii) and 19B of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
United Firefighters Union of Western Australia

(Respondent).
No. 1486 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 December 1996.
Order.

THIS matter having come on for hearing before me on the 9th
day of December 1996, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr N Devine
on behalf of the respondent, and having made such orders as
are necessary or expedient for the expeditious and just hear-
ing and determination of the matter, and the parties herein
having consented to waive their rights to speak to the Minutes
of Proposed Order pursuant to s.35(4) of the Industrial Rela-
tions Act 1979 (as amended) (�the Act�), and the parties herein
having consented to the orders herein, it is this day, the 9th
day of December 1996, ordered and declared, by consent, as
follows�

(1) THAT I declare that rules 7(1), 7(2)(a) and (b) and
7(4) of the rules of the abovenamed respondent or-
ganisation are contrary to or inconsistent with s.64A
of the Act.

(2) THAT I declare that rule 51 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64D of the Act.

(3) THAT rules 7(1), 7(2)(a) and (b), 7(4) and 51 of the
rules of the abovenamed respondent organisation be
and are hereby disallowed as and from the 9th day
of December 1996.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
United Firefighters Union of Workers Western Australia

(Respondent).
No. 1486 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

28th November 1996.
Order.

THIS matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and there being no appearance by or on behalf of the respond-
ent organisation and having made such orders as are neces-
sary or expedient for the expeditious and just hearing and
determination of the matter, it is this day, the 28th day of No-
vember 1996, ordered and directed that application No. 1486
of 1996 be and is hereby adjourned to 9.00am on Monday, the
9th day of December 1996 for a further directions hearing.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The University of Western Australia Academic Staff
Association
Respondent.

No. 1483 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29th November 1996.
Order.

This matter having come on for a directions hearing before
me on the 28th day of November 1996, and having heard Ms
J H Smith (of Counsel) by leave, on behalf of the applicant
and Ms T Borwick on behalf of the respondent, and having
made such orders as are necessary or expedient for the
expeditious and just hearing and determination of the matter,
and the parties herein having consented to waive their rights
to speak to the Minutes of Proposed Order pursuant to s.35(4)
of the Industrial Relations Act 1979 (as amended)(�the Act�),
and the parties herein having consented to the orders herein,
it is this day, the 29th day of November 1996, ordered and
declared by consent, as follows�

(1) THAT I declare that rule 8(1) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 27 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 8(1) and 27 of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from the 28th day of No-
vember 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

AWARDS/AGREEMENTS—
Application for—

B KERNAGHAN & CO INDUSTRIAL AGREEMENT.
No. AG 27 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and

Terence Desmond Smith trading as
B Kernaghan & Co.

No. AG 27 of 1996.

B Kernaghan & Co Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.

6 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule

1.�TITLE
This agreement will be known as the B Kernaghan & Co

Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Terence Desmond
Smith trading as B Kernaghan & Co (hereinafter referred to
as the �Company�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 13 employees covered by this Agreement

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT

It is agreed that in the event of the Union and the Company
agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE

This Agreement provides for increases in the hourly rate
resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS

It is a term of this Agreement that the Company will continue
to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR

1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.

(a) 1 pair of safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date for payment.

14.�SENIORITY

1. The parties agree the continuity of employment is desirable
wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE

For sick leave accrued after the date of ratification of this
Agreement the following will apply.

(a) The Company�s employees shall have the option of
converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

__(signed)__ __(signed)__
on behalf of the Union on behalf of the Company

Dated this 12th day of December 1995.
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APPENDIX
4% 4% 4% 4%

1 August 1 February 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

CANTERBURY PAINTING SERVICES DOMESTIC
AND MINOR INDUSTRIAL AGREEMENT.

No. AG 37 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Alan Dyer trading as Canterbury Painting Services.
No. AG 37 of 1996.

Canterbury Painting Services Domestic and Minor
Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
6 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This agreement will be known as the Canterbury Painting

Services Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Alan Dyer trading
as Canterbury Painting Services Domestic and Minor
(hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value less than
$50,000. There are approximately 18 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in Appendix A.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
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13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date of payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply:
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1. All-In methods of payment shall be prohibited.
2. �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1. �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

__(signed)__ __(signed)__
on behalf of the Union on behalf of the Company

Dated this 2nd day of February 1996.

APPENDIX A
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.
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4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

CHARTER PLUMBING & GAS INDUSTRIAL
AGREEMENT

No. AG 258 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Charter Holdings Pty Ltd trading as Charter Plumbing

and Gas.
No. AG 258 of 1996.

Charter Plumbing & Gas Industrial Agreement.
COMMISSIONER P.E. SCOTT.

18 November 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Charter Plumbing & Gas Industrial Agree-
ment in the terms of the following schedule be registered
on the 14th day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement will be known as the Charter Plumbing &

Gas Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Redundancy and Superannuation
12. Clothing and Footwear
13. Training Allowance, Training Leave. Recognition of

Prior Learning
14. Seniority
15. Pyramid Sub-Contracting
16. All-in Rates
17. Inclement Weather

Appendix A�Wage Rates

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Charter Holdings Pty
Ltd trading as Charter Plumbing & Gas (hereinafter referred
to as the �Company�) in the State of Western Australia.

4.�APPLICATION
This agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on com-
mercial and industrial building construction projects covered
by the terms of the Building Trades (Construction) Award 1987,
No. 14 of 1978 (the �Award�).

Commercial and Industrial Building Construction Projects
shall be defined as a development of more than four home/
dwelling units or commercial and industrial buildings or with
a construction value in excess of $284,000.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The Parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions. disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (The �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is a conflict between the rates
of pay, conditions,.allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�REDUNDANCY AND SUPERANNUATION
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
upon registration of this Agreement increase its level of pay-
ment into the Construction and Building Unions Superannua-
tion Scheme to $50.00 per week per employee.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period I April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.4 9 0 6

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay to attend courses con-
ducted or approved by the NBCITC. The employers approval
shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least four (4) weeks in advance of the date of commencement
of the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled. An employer
shall not be liable for any additional expenses associated with
an employee�s attendance at a course other than:

course fees

course books and materials

payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing) including Tradesmen�s Rights Certificates in their own
time and at their own cost.

14.�SENIORITY

1. The parties agree the continuity of employment is desir-
able wherever possible subject to Sub Clause 2 and 3 below.

2. The Company reserves the right to decide the order of
retrenchments should they become necessary. The Company
will apply the �first on last off� principle subject to the caveat
of �all things being equal�, and it is intended to apply on a
state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee�s individual skills may be subject to this
caveat.

4. An employee who has been retrenched by the Company
shall be given preference and priority for re-employment/re-
engagement by the Company.

15.�ALL-IN PAYMENTS

1. The Company shall not engage employees under this
agreement, by the �all-in� method of payment.

2. �All-in Payments� means any system of payment that is
hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during the period of employment.

In addition to making the appropriate taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

16.�PYRAMID SUB-CONTRACTING
1. �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a subcontractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and materials, a labour-only sub-contract may be let by
the subcontractor, but it is unacceptable as a principle for fur-
ther labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

17.�INCLEMENT WEATHER
The Award provisions shall apply, provided that:

(a) Where there is useful work within the employee�s
classification, and there is dry access or sheltered
walkways, employees can be transferred to a shel-
tered area and continue work. A sheltered work area
included work in a fully enclosed air conditioned
cab in earthmoving machines.

(b) Employees may be relocated to another company site
where work that is in the employee�s classification
is available provided that the site is not affected by
inclement weather and the employer provides, where
necessary, transport.

Common Seal
(signed)
on behalf of the Union
(signed)
on behalf of the Company
WAYNE VOSE
Print Name.
Dated this 4th day of September 1996.

APPENDIX A�WAGE RATES
1 February 1996 1 August 1996 1 February 1997

Hourly Rate Hourly Rate Hourly Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68
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THE CITY OF CANNING AND ENGINEERING
WORKSHOP EMPLOYEES ENTERPRISE

BARGAINING AGREEMENT 1996
No. AG 312 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

The City of Canning.
No. AG 312 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
9 December 1996.

Order.
HAVING heard Mr G. C. Sturman on behalf of the Applicant
and Mr L.H Joyce on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 21st day of November, 1996 entitled, The
City of Canning and Engineering Workshop Employees
Enterprise Bargaining Agreement 1996 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.�TITLE
This agreement shall be known as �The City of Canning

and Engineering Workshop Employees Enterprise Bargain-
ing Agreement 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Date and Period of Operation
5. Renewal of Agreement
6. Relationship to Parent Award
7. Agreement Process
8. Aim of Agreement
9. Specific Measures to Improve Productivity and Serv-

ice
9.1 Hours of Duty
9.2 Method of Operation
9.3 Public Holidays/Rostered Day Off
9.4 Call-out on Weekends or Public Holidays
9.5 Annual Leave
9.6 Leave, RDO and Public Holiday Calculations
9.7 Overtime

10. Performance Standards
11. Pay Rates
12. Dispute Settlement Procedures
13. No Flow On
14. Amendments to Agreement
15. General Understanding
16. Signatories to Agreement

3.�PARTIES BOUND
This agreement shall apply to the City of Canning, Auto-

motive, Food, Metals, Engineering, Printing and Kindred In-
dustries Union of Workers Western Australian Branch, and
eight (8) employees covered by the Metal Trades (General)
Award No. 13, 1965.

4.�DATE AND PERIOD OF OPERATION
This Enterprise Bargaining Agreement shall operate from

the first pay period on or after the approval of this agreement
by the Western Australian Industrial Relations Commission

and shall remain in force for a period of two (2) years subject
to clause 15.

5.�RENEWAL OF AGREEMENT
This agreement may continue in force after its expiry date

until it is replaced by a new agreement agreed to by the par-
ties. The parties agree to commence negotiations for its re-
newal, three months prior to expiration of the agreement.

6.�RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1965, pro-
vided that where there is any inconsistency this agreement
shall take precedence.

7.�AGREEMENT PROCESS
This agreement has been completed in accordance with the

Industrial Relations Act 1979 (State).

8.�AIM OF AGREEMENT
To provide a more flexible and productive workshop sup-

port service to Council operations and thereby contribute to-
wards improving services provided generally to the community.
In turn the Council is prepared to offer, on balance, an im-
proved set of working conditions.

9.�SPECIFIC MEASURES TO IMPROVE
PRODUCTIVITY AND SERVICE

9.1 Hours of Duty
(a) This sub-clause shall apply to the following:

� Leading Hand Mechanic
� Mechanics (4)
� Welder

These employees shall work 42 hours each week,
made up of 38 ordinary hours, plus 4 hours over-
time per week to be worked on any four days of the
week, Monday to Friday inclusive, on a rotating 6
week cycle as determined by the Council. The em-
ployees affected by this sub-clause will commence
work at 6.30 am. and finish at 5.30 pm., with a meal
break of half an hour. This equates to nine and a half
ordinary hours, plus one hour of overtime on each
day. This overtime shall be paid at overtime rates of
time and one half. Appendix one outlines the pro-
posed changes.

(b) This sub-clause shall apply to the following:
� Apprentice Mechanic
� Loader Driver/Workshop Assistant

These employees shall continue to work a 9 day, 76
hour fortnight in accordance with current practices,
plus 4 hours overtime per week to be worked on any
four days of the week, Monday to Friday inclusive,
as determined by the City. This overtime shall be
paid at overtime rates of time and one half.

(c) The additional hours of overtime described in (a)
and (b) above, will only be worked if required by
the Council. Should Council decide to reduce these
hours, employees will be given 4 weeks notice.

9.2 Method of Operation
(a) Meal breaks will be taken at a time agreed between

the employee(s) and the employer, to suit the needs
of the Council operations.

(b) This agreement provides for the formation of semi-
autonomous fully interchangeable work units in the
Mechanical Workshop. The aim of the agreement is
to ensure that where practicable employees in each
section are trained to a standard where they can be
used in as many parts of the service as needed.

 (c) As part of the concept of semi-autonomous work
units, employees may swap or re-arrange RDO�s be-
tween themselves in order to arrange time to take
care of their personal business, subject to the ap-
proval by the Workshop & Plant Co-ordinator. When
an employee swaps an RDO with another employee,
no paperwork is initiated by Council and no addi-
tional payments of any kind will occur.
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9.3 Public Holidays/Rostered Day Off
(a) When an employee�s Rostered Day Off coincides

with a Public Holiday, that employee shall be cred-
ited with an ordinary day off.

(b) Where an employee agrees to work on a Rostered
Day Off which coincides with a Public Holiday, that
employee shall be paid at double time and one half.

(c) Where an employee agrees to work on a Rostered
Day Off other than a Public Holiday, that employee
shall be paid out that RDO at the appropriate award
penalty rate.

(d) Credited days off shall be taken at a time agreed by
the employee and Council or in conjunction with
their annual leave.

9.4 Call-Out on weekends or Public Holidays
By agreement between an employee and the Workshop
& Plant Co-ordinator, an employee may be supplied with
a mobile phone on weekends and Public Holidays as re-
quired. Such employee may conduct his or her normal
daily activities within the metropolitan area, during Coun-
cil operating times, but must keep the mobile phone within
hearing distance during this time to answer and respond
to any request from Council operations for assistance re-
garding a mechanical breakdown or workshop/plant is-
sue. Should an employee be unable to respond to a
call-out, he or she shall arrange for another employee to
attend. The employee will be paid a minimum of one and
a half hours (1½) for time worked to attend to a call-out
after leaving the job. This overtime shall be paid at the
appropriate award penalty rates. Time reasonably spent
in getting to and from work shall be counted as time
worked. No payment will be received for the time an
employee keeps themself in readiness for a call to work.
No car allowance shall be paid to attend to a call-out.
Should there be a problem in arranging such a call-out
service the Council shall organise a roster to ensure that
capable employees share this duty.

9.5 Annual Leave
All members of the Mechanical Workshop will nominate
their preferred annual leave dates. Where more than one
employee applies for the same period, names will either
be drawn from a hat or employees may negotiate with
each other for the desired leave period. Once the roster is
finalised except in emergency circumstances, team mem-
bers will negotiate with each other in order to alter the
roster. In emergency circumstances, management will
organise the employee replacement.

9.6 Leave, RDO and Public Holiday Calculations
For purposes of calculating all forms of leave including
sick leave, annual leave, long service leave, rostered days
off and Public Holidays, they shall be based on 38 ordi-
nary hours. Employees proceeding on leave will be paid
in accordance with their roster, for example, 9.5 ordinary
hours (where applicable).

9.7 Overtime
If mutually agreed between the employee(s) and Coun-
cil, time-in-lieu at the appropriate penalty rate can apply
instead of paid overtime, unless otherwise stipulated in
this agreement. This overtime must be authorised by the
Workshop & Plant Co-ordinator. Such time-in-lieu must
be taken as soon as practicable at a time mutually agreed
by the employee(s) and Council.

10.�PERFORMANCE STANDARDS
10.1 Ensure that at least 80% of jobs are completed within

the times allocated by the automotive industries flat rate stand-
ards.

10.2 Ensure that time clock guidelines are adhered to on all
jobs.

10.3 Notify Leading Hand or office staff and record all ad-
ditional work carried out whilst repairing Council�s plant and
equipment, which was not originally specified on the job card.

10.4 In the event of repairs being required on any plant or
equipment outside of normal office staff hours, then the re-
pairer should complete a job card detailing all relevant

information, including repair times, and notify the Leading
Hand or office staff at the commencement of office hours.

10.5 Ensure that the Leading Hand or office staff are noti-
fied as soon as possible when a job is completed.

10.6 Ensure that all workshop tools are cleaned and returned
to the store after use.

10.7 Report all unserviceable workshop tools to the Lead-
ing Hand or office staff.

10.8 All stock items used are to be reported to the office
staff and recorded on the stock control sheet.

10.9 Notify office staff on items of miscellaneous stock re-
quiring replenishment.

10.10 The Loader Driver/Workshop Assistant shall report
to the Workshop and Plant Co-ordinator on completion of all
yard tasks to be allocated duties within the Workshop.

10.11 The Loader Driver/Workshop Assistant and the Welder
shall be trained to carry out various other workshop/mechani-
cally related duties to enhance the building of a multi-skilled
workforce.

11.�PAY RATES
As per Appendix Two.

12.�DISPUTE SETTLEMENT PROCEDURES
Shall be in accordance with the avoidance of industrial dis-

pute procedures as set out in the Metal Trades (General) Award
1965.

13.�NO FLOW ON
It is a term of this agreement that it shall not be used to flow

on to any other part of section of the workforce at the City of
Canning.

14.�AMENDMENTS TO AGREEMENT
This agreement does not preclude further discussions be-

tween the Council and its employee(s) to negotiate amend-
ments to this agreement as appropriate.

15.�GENERAL UNDERSTANDING
The parties to this agreement understand and acknowledge

that a review will occur six (6) months after the implementa-
tion of this Enterprise Bargaining Agreement. If in the opin-
ion of the Chief Executive Officer or the majority of employees
affected by this agreement, believe the arrangements outlined
in the Enterprise Bargaining Agreement are unsatisfactory, the
agreement and the initial payment of $30.00 per week will
cease. Conditions of employment will then revert to those
applicable prior to the agreement and the parties agree to re-
commence negotiations.

16.�SIGNATORIES TO AGREEMENT
For and on behalf of signed by I.F. Kinner
the City of Canning I F KINNER DATE 13/11/96

CHIEF EXECUTIVE OFFICER

For and on behalf of signed by J. Sharpe-Collett
the City of Canning J SHARP-COLLETT DATE 14/11/96
Engineering Workshop SECRETARY
Employees

Automotive, Food, Metals, Engineering,
Printing & Kindred Industries Union of Workers
Western Australian Branch Common Seal

APPENDIX ONE
CHANGE IN WORKING HOURS

CURRENT PRACTICE: (9 DAY FORTNIGHT)
Week 1
WORK WORK
HOURS: DAYS:

M T W TH F SAT
6.30 am-3.30 pm *2 3 3 3 2 3(O/T)
7.00 am-4.00 pm 2 3 3 3 2

Week 2
WORK WORK
HOURS: DAYS:

M T W TH F SAT
6.30 am-3.30 pm *2 3 3 3 2 3(O/T)
7.00 am-4.00 pm 3 3 3 3 3
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PROPOSED: 4 DAY WEEK OVER 6 WEEK CYCLE
WORK WORK
HOURS: DAYS: (Every week)

M T W TH F SAT
6.30am-5.30pm
(Monday to Friday) *5 4 5 5 5  Nil
* Please note: These figures represent employee numbers.

APPENDIX TWO
ENGINEERING WORKSHOP�PAY RATES

A) Effective from the first pay period on or after the ap-
proval of this Enterprise Bargaining Agreement by the West-
ern Australian Industrial Relations Commission, the
Engineering Workshop employees shall receive a $30.00 gross
per week increase, followed by an additional $20.00 gross per
week increase, effective 12 months later from the first pay
period on or after the initial increase.

B) These pay increases shall be added to the current base
rate of pay applicable to each of the employees above, and
shall be inclusive of any safety net increase or similar award
adjustment available to those employees during the two year
term of this agreement.

C) The above rates of pay and the accompanying agreement
is subject to the approval of Council and registration of the
agreement by the Western Australian Industrial Relations Com-
mission.

ELECTRICAL CONSTRUCTION AND
MAINTENANCE AUSTRALIA PTY LTD

ENTERPRISE BARGAINING AGREEMENT
No. AG 295 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Electrical Construction and Maintenance Australia Pty Ltd

and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 295 of 1996.
Electrical Construction and Maintenance Australia Pty Ltd

Enterprise Bargaining Agreement.
SENIOR COMMISSIONER G.L. FIELDING.

22 November 1996.
Order.

HAVING heard Ms S. Sanderson on behalf of the Applicant
and Mr P. Carter on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 7th day of November, 1996 entitled Elec-
trical Construction and Maintenance Australia Pty Ltd
Enterprise Bargaining Agreement be registered as an in-
dustrial agreement and replace the Electrical Construc-
tion and Maintenance Australia Pty Ltd Enterprise
Bargaining Agreement 1994, No. AG 118 of 1994.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
ELECTRICAL CONSTRUCTION AND MAINTENANCE

AUSTRALIA PTY LTD
ENTERPRISE BARGAINING AGREEMENT

1.�TITLE
This Agreement will be known as the Electrical Construc-

tion and Maintenance Australia Pty Ltd Enterprise Bargain-
ing Agreement and will replace registered industrial agreement
AG118 of 1994.

2.�ARRANGEMENT
1 Title
2 Arrangement
3 Area and Scope
4 Parties Bound
5 Date and Period of Operation
6 Application of Agreement
7 No Extra Claims
8 Objectives of Agreement
9 Dispute Procedure

10 Consultative Processes
11 Training
12 Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13 Monitoring of Agreement
14 Wages
15 Date and Signatures

3.�AREA AND SCOPE
Subject to Clause 6 below, this Agreement will apply to Elec-

trical Construction and Maintenance Australia Pty Ltd
(EC&M), its employees who are members or eligible to be
members of the Communications, Electrical, Electronics, En-
ergy, Information, Postal, Plumbing and Allied Workers� Un-
ion of Australia, Engineering and Electrical Division, WA
Branch (Union), employed in the classifications set out in
Clause 14�Wages, and the Union and will operate within the
State of Western Australia.

It is estimated that the number of employees who will be
bound by this Agreement upon registration is 50.

4.�PARTIES BOUND
This Agreement is made between EC&M and the Union.

5.�DATE AND PERIOD OF OPERATION
This Agreement will operate from 1 July 1996 and will re-

main in force until 31st December 1997 or its earlier cessa-
tion in accordance with Clause 6.

6.�APPLICATION OF AGREEMENT
(1) Specific Sites and Projects

(a) Where the parties to this Agreement are also parties
to a written agreement which applies to a specific
project the parties agree to discuss whether the pro-
visions of this Agreement will apply to that project
in lieu of the specific project agreement.

(b) If it is agreed that the specific project agreement
applies then the conditions of this Agreement will
not apply.

(c) This Agreement will not apply to certain contracts
entered into by EC&M as determined from time to
time and agreed to by the parties to this Agreement.

(d) Where a specific project or site agreement is appli-
cable to work undertaken by EC&M and the Union
are a party to that specific project or site agreement,
the specific project or site agreement will take prec-
edence over this Agreement.

(e) Where a specific project or site agreement is appli-
cable to work EC&M are contracted to carry out,
and EC&M and the Union are not a party to that
specific project or site agreement, it is agreed that
the parties will discuss the application of this Agree-
ment to that work.

(f) Where the parties are unable to agree upon the ap-
plicability or otherwise of this Agreement to the
work, both parties acknowledge the other party�s
legal rights to protect their respective interests.
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(g) Both parties have the option of suspending this
Agreement effective immediately, provided that the
suspension will only extend to the application of this
Agreement to the work on the specific project or site.

(2) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a �pro rata� basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14�Wages.

(3) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, agree-
ment is reached that this Agreement places and continues to
place EC&M and its employees at a competitive disadvan-
tage, and productivity and flexibility have not improved then
EC&M have the option of reverting to work under the Elec-
trical Contracting Industry Award R22 of 1978 (Award).

(4) No part of this Agreement is to be used by the Union,
EC&M, or its employees as evidence or example before any
industrial tribunal or proceedings not directly concerned with
work covered under this Agreement.

(5) No part of this Agreement is to be otherwise used by the
Union, EC&M or its employees as evidence or example be-
fore any industrial tribunal or any other contractor.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, EC&M will
provide the rates of pay prescribed in Clause 14�Wages which
will be paid in lieu of the minimum weekly rate provided for
in the Award.

(7) This Agreement will operate in conjunction with the
Award. Where any inconsistency exists between this Agree-
ment and the Award, this Agreement will take precedence to
the extent of the inconsistency.

(8) The parties agree that registration of this agreement in
the Western Australian Industrial Relations Commission will
not prejudice either the Union or EC&M�s right to claim, pur-
sue and achieve an award or enterprise bargaining agreement
in the Australian Industrial Relations Commission.

7.�NO EXTRA CLAIMS
(1) The employees and the Union will not pursue any extra

claims in relation to the Award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future safety net adjustment will be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future safety net adjustments will
not increase the wage rates contained at Clause 14�Wages.

8.�OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this Agreement,

EC&M need to achieve productivity improvements to con-
tinue to hold a competitive edge within the market place by:

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
EC&M�s operations;

(b) encouraging EC&M�s employees to accept respon-
sibility in helping manage the total project perform-
ance including that of subcontractors;

(c) developing concepts of best practice, continuous
improvement and quality control to enhance produc-
tivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practice procedures in workplace
safety and health and personnel management;

(g) developing and following procedures to eliminate
lost time and make better use of available working
time, eg, start and finish at the designated workplace
at normal start and finish times;

(h) establishing measures to ensure ordered relations
exist between EC&M and the Union on EC&M�s
work sites.

(i) enhancing job satisfaction;
(j) improving EC&M�s competitiveness to help improve

job security.
(3) It is agreed that the measures in this Agreement, prop-

erly implemented and carried out, will assist in the achieve-
ment of those objectives.

9.�DISPUTE PROCEDURE
(1) The Union undertakes to comply with the procedures

contained in Clause 27�Grievance Procedure and Special
Allowance of the Award without exception when any ques-
tion, dispute or difficulty arises between the Union and EC&M
in relation to the Award or this Agreement.

10.�CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the
common goal and objectives of this Agreement, are enhanced
by genuine consultation between EC&M and its employees.

(2) A Consultative Committee (the Committee) may be es-
tablished within EC&M. The composition and size of Com-
mittee will be determined by the parties.

(3) The Committee will initially be chaired by EC&M�s State
Manager or nominee. A representative of the Union may at-
tend meetings. A representative of the Electrical Contractors�
Association of WA (ECA) may attend the meetings.

(4) The role of the Committee is to act as a forum for con-
sultation, guidance and advice between EC&M and its em-
ployees on matters such as monitoring and reviewing:

(a) implementation of this Agreement and its objectives;
(b) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(c) the skills formation programme and ancillary train-

ing;
(d) the productivity improvement programme;
(e) communication between EC&M and its employees;
(f) fostering a consultative and co-operative environ-

ment and setting and accepting appropriate levels of
accountability and responsibility.

(5) The Consultative Committee is a consultative and advi-
sory group and it is recognised by all parties that final and
overall accountability for company performance rests with
EC&M.

11.�TRAINING
(1) EC&M acknowledge the changing pace of technology

in the electrical contracting industry and the need for employ-
ees to understand those changes and have the necessary skill
requirements to keep EC&M at the forefront of the industry.

(2) The parties to this Agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
EC&M, a commitment to training and skill development is
required. Accordingly, the parties commit themselves to:

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by EC&M.

(3) It is agreed that a training programme be developed con-
sistent with:

(a) the current and future skill needs of EC&M;
(b) the size, structure and nature of EC&M;
(c) the need to develop vocational skills relevant to

EC&M and the electrical contracting industry.

12.�MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

EC&M will be performed in accordance with this Agreement
and with the Award as varied by this Agreement and, if appli-
cable, in conjunction with other industry agreements.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 1 176 W.A.I.G.

(2) Flexibility of Hours, Breaks and RDO�s
(a) It is agreed that employees will be flexible in the

following areas:
(i) where it is agreed between EC&M and the

majority of affected employee(s) EC&M may
reschedule ordinary working hours;

(ii) the spread of hours may be altered by agree-
ment between EC&M and the majority of
employees in the plant or section(s) concerned;

(iii) agreement to reschedule ordinary working
hours and to alter the spread of hours will not
unreasonably be withheld;

(iv) flexibility of rest periods and meal intervals
which may be staggered or otherwise arranged
at a time and in a manner to suit the conven-
ience of EC&M in conjunction with the pro-
visions in paragraph (1)(e) and (f) of Clause
11�Hours, of the Award;

(v) flexibility of rostering employees� days off.
(b) It is agreed that when EC&M wish to reschedule an

RDO, EC&M will endeavour to provide reasonable
notice to the employee(s). RDO�s may be substituted
by agreement in accordance with the Award, which
agreement will not unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition. All employees will
clean their smoko facilities to such an extent that there will be
no need to employ dedicated smoko facility cleaners.

(4) Overtime
(a) Overtime will be worked in accordance with Clause

12�Overtime of the Award. In particular the em-
ployees agree to strictly adhere to sub-paragraphs
(2)(f)(i) and (ii) of Clause 12�Overtime:

�(2)(f)(i) An employer may require any employee
to work reasonable overtime at over-
time rates and such employee shall
work overtime in accordance with such
requirement.

(2)(f)(ii) The union party to this award, or
employee or employees covered by this
award, shall not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or
restriction upon the working of over-
time in accordance with the require-
ments of this subclause.�

(b) Overtime may be worked on an RDO weekend as
required by EC&M. EC&M will endeavour to give
employees who are required to work on an RDO
weekend such prior notice as is reasonable in all the
circumstances.

(c) EC&M will introduce a roster system to endeavour
to allocate overtime hours in a fair and equitable
manner at EC&M�s discretion, provided that this will
not disadvantage EC&M in any way.

(d) In conjunction with the roster system EC&M will
select the employees required to work overtime ac-
cording to the needs of EC&M and the particular
project.

(e) When overtime has been scheduled and an employee
has committed himself or herself to work overtime,
such commitment must be honoured. Where an em-
ployee has a valid reason to be absent, in accord-
ance with Award provisions, the employee is
obligated to advise EC&M, as soon as possible prior
to overtime commencement of that fact and the rea-
sons therefore, so that alternative arrangements may
be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace will be deemed to be the
nearest EC&M compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There will be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
(a) It is agreed that employees issued with EC&M uni-

forms and clothing, in accordance with company
policy as amended from time to time, will wear such
items during all work hours and each employee will
maintain his or her uniform and clothing in a re-
spectable condition as approved by EC&M.

(b) It is agreed that employees who have been issued
with clothing will have such clothing replaced on a
fair wear and tear basis. There will be no automatic
reissue of clothing where an employee is placed on
a new site.

(8) Care of EC&M Property
(a) It is agreed that employees will treat all property,

safety equipment (whether for general or personal
issue) including but not limited to glasses and hats,
plant and equipment owned or hired by EC&M with
due care and respect to ensure replacement is kept
to a minimum. All property, plant and equipment
will be returned to the designated storage area each
day.

(b) A tradesperson or apprentice will replace or pay for
any tools supplied by the company if lost through
his or her negligence.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(9) Company Vehicles
Where an employee is provided the use of a company vehi-

cle to conduct company business that employee will ensure
that:

(a) the vehicle is kept clean, free of rubbish and washed;
(b) the vehicle�s oil and fuel requirements are regularly

checked to maintain the vehicle in a ready-for-use
condition; and

(c) any defects that come to the employee�s attention
are reported to EC&M immediately.

(10) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of EC&M�s materials and consumables is achieved
and will exercise due care and precaution to prevent wastage.
All employees are committed to identifying further ways in
which wastage can be reduced.

(11) Quality Management
It is agreed that employees will co-operate fully with the

development and implementation of EC&M�s quality man-
agement systems and procedures, and will continually strive
to improve the quality of the products and services supplied
by EC&M. Employees are committed to reduce rework and
complete tasks the first time, and eliminate the need to return
to finish incomplete work.

(12) Daily Labour Reports
It is agreed that employees will take an active role in the

production reporting and production strategy meetings by
punctually and correctly filling in EC&M�s daily labour re-
ports.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees will assist in the man-

agement of efficiency and production of sites by
advising the supervisory staff at the earliest avail-
able opportunity if:

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades;
(iv) work is not being installed in accordance with

the specifications or with SAA Wiring Rules.
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(b) Employees will take an active role to ensure that
sufficient quantities and correct types of materials
are available at the job site to maximise time at the
workface.

(c) Employees will take an active role in tool box meet-
ings to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate li-
cence to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by
EC&M.

(b) Employees� duties will include any work for which
the employee has requisite qualifications required
in connection with the electrical contracting indus-
try.

(c) The parties agree to use their best endeavours to avoid
demarcation disputes.

(15) Qualified Personnel
EC&M supervisory personnel and foremen may work on

the tools for the purposes of demonstration and tuition on the
job or in extreme situations affecting safety on site.

(16) Rest Period
(a) A rest period of 10 minutes will be allowed in ac-

cordance with the following:
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work will be
allowed each morning.

(ii) The rest period will be counted as time off
duty without deduction of pay and will be ar-
ranged at a time and in a manner to suit the
convenience of the employer.

(iii) Refreshments may be taken by an employee
during the rest period but the period of 10 min-
utes will not be exceeded under any circum-
stances.

(iv) An employer who satisfies the Commission
that any employee has breached any condi-
tion expressed or implied in this paragraph
may be exempted from liability to allow the
rest period.

(b) This arrangement may be altered to suit the conven-
ience of EC&M.

(c) Smoking is not permitted in EC&M offices, includ-
ing site offices, toilet facilities, lunchrooms, motor
vehicles and other EC&M facilities.

(17) Unauthorised Absences
(a) EC&M will:

(i) arrange an employee�s ordinary hours of work
which will average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee agrees to present himself or herself for
duty and remain on duty during the ordinary hours
of work.

(c) EC&M will be under no obligation to pay for any
hours not worked during those ordinary hours un-
less it is an authorised absence in accordance with:

(i) Award provisions; or
(ii) an instruction from EC&M that the employee

may leave site without loss of pay.
(18) Safety Disputes

(a) Where a EC&M employee is affected by a safety
dispute an employee will comply with EC&M�s in-
structions to either:

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with EC&M�s

instructions agrees to forfeit wages for time not
worked.

(19) Inclement Weather (Wet or Hot)
(a) Where a EC&M employee is affected by inclement

weather an employee agrees to comply with EC&M�s
instructions to either:

(i) continue work when the area in which the
employee is working is not affected by inclem-
ent weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by inclement weather; or

(iv) leave the site without loss of pay.
(b) Where EC&M requires an employee to traverse open

ground EC&M will provide the employee with pro-
tective clothing. Such clothing will remain the prop-
erty of EC&M and will be returned to EC&M.
Employees will take reasonable care of the clothing
and pay the cost of its replacement if lost or dam-
aged due to an employee�s negligence.

(c) An employee will not be affected by inclement
weather unless by virtue of the weather conditions it
is not reasonable and it is not safe for work to con-
tinue.

(d) An employee who does not comply with EC&M�s
instructions agrees to forfeit wages for time not
worked.

(20) All Other Disputes
(a) Where a EC&M employee is affected by any other

dispute an employee agrees to comply with EC&M�s
instructions to either:

(i) continue work when the area in which the
employee is working is not affected by the con-
dition, situation or grievance giving rise to the
dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or
grievance giving rise to the dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with EC&M�s

instructions agrees to forfeit wages for time not
worked.

(21) Movement of Material
It is agreed that employees will, where reasonably safe to do

so, and in compliance with WorkSafe Western Australia�s re-
quirements, load and unload materials, plant and equipment
from delivery vehicles and move such materials, plant and
equipment as required without impediment.

(22) New Technology
It is agreed that employees will fully utilise all new techno-

logical advances implemented by EC&M including, but not
limited to, technological advances in relation to materials,
methods, plant and equipment.

(23) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Safety and Health Act and Regulations.

(24) Client Satisfaction
(a) The employees will take an active role in ensuring

client satisfaction and acknowledge that client rela-
tionships are important to the growth of EC&M and
its ability to offer continuing employment to its em-
ployees. All employees agree to treat customers with
courtesy and respect and to consider the customers�
interests in their actions.

(b) EC&M and its employees recognise that a commit-
ment to complete the project work on time and on
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budget is essential to the ongoing viability of the
company and the prospects of long term employ-
ment of employees.

(25) Injured Workers Rehabilitation
EC&M is actively involved in ensuring any injured employee

is rehabilitated back into the workforce at the first reasonable
opportunity. To ensure this policy is maintained, employees
who suffer an injury may be required to consult a medical
practitioner nominated by EC&M. This provision will not
prevent an employee from consulting and being treated by his
or her own personal medical practitioner in the first instance.

(26) Payment of Wages
Employees will be paid by electronic funds transfer or, where

EC&M and the employee agree, the employee may be paid by
cash or cheque.

13.�MONITORING OF AGREEMENT
The parties to this Agreement will continually monitor the

development of the Agreement and will review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
Agreement places them at a disadvantage then the parties will
reconvene to resolve the issue.

14.�WAGES
(1) The following weekly wage rates will apply from the

first full pay period to commence on or after 1 July 1996,
subject to registration of this Agreement in the Western Aus-
tralian Industrial Relations Commission and the successful
implementation of the principles contained within this docu-
ment.

Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay
period to period to period to

commence on commence on commence on
or after or after of after
1/7/96 1/1/97 1/7/97

Electrical Installer $562.77 $583.87 $605.77
Electrical Fitter $562.77 $583.87 $605.77
Electronics Trades-

person $660.59 $685.36 $711.06
Electrician Special

Class $591.44 $613.62 $636.63
Instrument Fitter/

Electrician Grade 2 $600.55 $623.07 $646.43
Instrument Fitter/

Electrical Grade 1 $583.60 $605.49 $628.20
Linesperson Grade 1 $562.77 $583.87 $605.77
Cable Jointer $562.77 $583.87 $605.77
Linesperson Grade 2 $541.45 $561.76 $582.82
Electrical Assistant $476.83 $494.71 $513.26
Apprentices

1st Year $219.48 $227.71 $236.25
2nd Year $287.01 $297.78 $308.94
3rd Year $377.06 $391.19 $405.87
4th Year $444.59 $461.26 $478.56

(2) Apprentices will be paid wages at the appropriate per-
centage shown in the Award, ie. 39%, 51%, 67%, 79%, of the
Electrical Installer�s rate referred to in subclause 14(1) above.

(3) The above weekly wage rates are paid in lieu of the rate
of wages and safety net adjustment payment pursuant to
subclause 2 of the First Schedule�Wages, of the Award, and
are exclusive of allowances and other special payments pay-
able pursuant to the Award.

15.�DATE AND SIGNATURES
FOR AND ON BEHALF OF ELECTRICAL CONSTRUC-

TION AND MAINTENANCE AUSTRALIA PTY LTD
(indecipherable) (indecipherable)
.......................................... ............................................
SIGNED WITNESSED
GENERAL MANAGER
......................................................
TITLE

31/10/96
......................................................
DATE

THE COMMON SEAL OF THE COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY, INFORMA-
TION, POSTAL, PLUMBING AND ALLIED WORKERS�
UNION OF AUSTRALIA, ENGINEERING AND ELECTRI-
CAL DIVISION, WA BRANCH was hereto affixed in the
presence of:

P. Carter Les McLaughlan
................................................. ........................................................
SIGNED WITNESSED
P. CARTER, ORGANISER
......................................... Affix Seal
TITLE
4.11.96
..................................................... Common Seal
DATE

ERIC HOOD PTY LTD INDUSTRIAL AGREEMENT
No. AG 249 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Eric Hood Pty Ltd.
No. AG 249 of 1996.

Eric Hood Pty Ltd Industrial Agreement.
COMMISSIONER P E SCOTT.

18 November 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Eric Hood Pty Ltd Industrial Agreement in
the terms of the following schedule be registered on the
14th day of October 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement will be known as the Eric Hood Pty Ltd

Industrial Agreement.
2.�ARRANGEMENT

1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with the Award
9. Objectives

10. Productivity Initiatives
11. Wage Increase
12. Safety
13. Industry Standards
14. Special Site Provisions
15. Clothing and Footwear
16. Training Allowance, Training Leave, Recognition of

Prior Learning
17. Seniority
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18. Sick Leave
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Eric Hood Pty Ltd
(hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the �Award�). There are ap-
proximately 6 to 10 employees covered by this agreement.

5.�DURATION
a) This Agreement shall come into operation from date of

ratification and shall remain in force for a period of one year
unless otherwise terminated or extended in accordance with
this Agreement. Any party may terminate the Agreement pro-
vided three months notice has first been given in writing. In
the event of a fundamental breach the period of notice shall
be one month.

b) The wage increase provided for in this agreement are to
be the only wage increases allowable except where a National
Wage Case results in the award rates of pay exceeding the
rates available herein, in which case it is agreed that the higher
wage outcome will apply. It is further agreed that there will be
no double counting in respect of wages and that there shall be
no claims for wages or allowances except as provided for in
this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
The Company, its employees and the Union are committed

to improve the level of consultation and to implement a de-
fined procedure for use in the event of grievances and dis-
putes without recourse to industrial action. Any disputes
relating to any questions, disputes or difficulties the Com-
pany and its employees shall be resolved in accordance with
the Eric Hood Pty Ltd following policy.

Settlement of Disputes
(1) Where an employee or the job steward has submitted a

question, dispute or difficulty to a foreman or a more senior
representative of management and that issue has not been set-
tled, the employee may, if he/she so desires ask the job stew-
ard to refer the matter to management and the matter shall
then be submitted by the job steward to the appropriate man-
ager and Eric Hood Pty Ltd.

(2) If not settled at this stage, the matter shall be formally
submitted by the State Secretary of the Union to Eric Hood
Pty Ltd.

(3) If not settled at this stage that matter shall then be dis-
cussed between such representatives of the Union as the Un-
ion may desire or representatives of an association of
employees as the employer may desire.

(4) If the matter is still not settled, it shall be submitted to
the Western Australian Industrial Relations Commission. The
decision of the Commission shall be accepted as final subject
to any legal right of appeal.

(5) Where the above procedures are being followed work
shall continue normally, no party shall be prejudiced as to
final settlement by the continuance of work in accordance with
this subclause.

(6) Notwithstanding anything contained herein the respond-
ents shall be free to exercise their rights if the dispute is not
finalised within 7 days of notification.

(7) This clause shall not apply to any dispute as to a �bona
fide� safety issue.

(8) In connection with any dispute concerning a job steward
this clause shall be subject to the provisions of Clause�job
stewards in the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979. as amended (the �Act�).

8.�RELATIONSHIP WITH THE AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply provided that where there is inconsistency
between this Agreement and the provisions of the Award then
the terms of this Agreement shall prevail.

9.�OBJECTIVES
The objectives of this Agreement are to:

1) Increase the efficiency of the Company by the effec-
tive utilisation of the skills and commitment of the
employees in its employ.

2) Foster improvement of job satisfaction and harmo-
nious workplace relationships between the company
and its employees through improving upon the or-
ganisation of work, communication, co-operation
and consultation.

3) Develop and implement the principles of best prac-
tice based upon the concepts of benchmarking and
continuous improvement.

4) Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

10.�PRODUCTIVITY INITIATIVES
1) Flexibility of RDO�s
The Company and its employees wish to make RDO�s more

flexible by adopting the following procedures.
a) An employee can request to swap the designated in-

dustry RDO for an alternative RDO. The alternative
day requested by the employee will not be unrea-
sonably refused by the company subject to work
constraints/requirements.
Employees working the designated industry RDO at
their request will be paid ordinary daily rate plus
any allowances which may be payable on their work
site for the RDO worked. The alternative RDO shall
be paid at ordinary rates only.

b) Employees who are requested by the company to
work on the designated industry RDO for the pur-
pose of completing a project or to carry out emer-
gency work may elect to be paid ordinary rates plus
any allowances which may be payable on their work
site for hours worked on the designated RDO and
take a day off in lieu of the RDO at a later date. The
day off in lieu shall be paid at ordinary rates only.

c) Employees may request to bank RDO�s up to a maxi-
mum of five days, and take them off at a later date in
one period of leave. The alternative days off re-
quested by the employee will not be unreasonably
refused by the Company subject to work constraints/
requirements.
Where agreed employees working the designated
industry RDO�s at their request for the purpose of
banking them will be paid ordinary rates plus any
allowances which may be payable on their work site
for the RDO which is worked. The RDO which is
banked and taken at a later date shall be paid at ordi-
nary rates only.

2) Waste Reduction
The parties agree to implement methods to reduce material

wastage.

11.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in Appendix A.

12.�SAFETY
It is the policy of Eric Hood Pty Ltd to provide its employ-

ees with a workplace which is safe from recognised hazards.
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In furtherance of this policy, the company will:
1. Comply in a prudent manner with the Occupational

Health and Safety Regulations applicable to our op-
erations.

2. Adhere to local and national Health and Safety stand-
ards; i) applicable to locations where operations ex-
ist and ii) appropriate for locations where laws or
regulations do not exist.

3. Evaluate the possible health effect of newly intro-
duced materials or processes and advise affected
employees of significant findings.

4. Carry out a program of self inspection to ensure con-
trol of health and safety hazards.

5. Inform employees about the recognised hazards of
their workplace and their duties under laws, regula-
tions, and Company standards. It is the employees�
responsibility to comply with the Occupational
Health and Safety Laws, Regulations, and Standards
where applicable, to his/her own actions and con-
duct.

6. Actively participate in the Occupational Health and
Safety Standards by promoting communication
among staff employees and through outside organi-
sations.

7. Defend against alleged violation of Health and Safety
Laws, Regulations, and Standards when such alle-
gations are judged to be unreasonable, unfounded,
or improper.

13.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the following
employee benefit schemes for the life of this Agreement:

� Construction Industry Long Service Leave Payments
Board

� WA Construction Industry Redundancy Fund
� Construction + Building Unions Superannuation

Scheme (to comply with Superannuation Guarantee
Charge (SGC) requirements).

14.�SPECIAL SITE PROVISIONS
In circumstances where workers covered by this Agreement

are required to perform on a site covered by the provisions of
a bona-fide site agreement which takes into account the par-
ticular site arrangements, and the site agreement provides ben-
efits in excess of the entitlements contained in this Agreement
then more beneficial provisions shall be applied to the work-
ers for the duration of work on that site. A bona-fide site agree-
ment includes the BLPPU Commercial Construction
Agreement excluding the sick leave provision.

15.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 4 shirts with collars, to be replaced on a fair wear

and tear basis.
(c) 1 bluey jacket or 2 pairs of overalls per annum.

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

16.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

The Company shall provide the necessary training to enable
employees to reach their full potential in accordance with the
needs of the Company. The training will endeavour to pro-
vide employees with greater skills whilst enabling the Com-
pany to utilise a more flexible skilled workforce.

The Company agrees to pay employees attending training
course ordinary time rate for such attendance�regardless of
when the course is conducted eg. Weekends, weeknights. The
Company further agrees to pay all course fees and for course
literature.

In the event of an employee leaving the Company of his/her
own accord within one month of completing a training course

funded by the Company, the Company requires the course fee
and any fee paid for course literature to be repaid.

The Company would waive this condition should the em-
ployee be resigning due to events outside of his/her control
eg. Relocation interstate or intrastate, transfer of spouse�s job,
transfer to another industry.

17.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

18.�SICK LEAVE
At the anniversary of an employees commencement date

with the Company, the employee can request that unused sick
leave from the year ended, to a maximum of five days, be paid
out�providing that a minimum of ten (10) sick days is held
in reserve.

In the event the employee makes such a request, the em-
ployee�s accumulated sick leave credits will be debited by the
amount of sick leave days paid out.

This option may only be exercised at the anniversary of an
employee�s commencement date�if the employee does not
wish to avail himself/herself of this payout at that time their
unused sick leave can not be requested at a later date through-
out the year, the option will apply again at the employees next
anniversary of employment.

Unused sick leave can be paid out only�time off in lieu of
the payout is not an option.

The Company adopts this procedure as an incentive for
employees to take genuine sick days only thus reducing un-
necessary downtime.

19.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(signed)
ON BEHALF OF THE UNION
(signed)
ON BEHALF OF THE COMPANY
PHILIP HOOD
PRINT NAME
Dated this    day of  1996.

APPENDIX A�WAGE RATES
Current 7.5% 7.5%

1 August 1996 1 February 1997
Hourly Rate Hourly Rate Hourly Rate

Painter 12.75 13.32 14.40

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
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� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the

availability of treatment/counselling. If the worker refuses
help he/she may be transferred/dismissed the next time he/she
is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs:
� Will not be sacked if he/she is willing to get help.
� Must undertake and continue with the recommended

treatment to maintain the protection of this program.
� Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will�
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

H J & J W MAST PAINTING CONTRACTORS
DOMESTIC AND MINOR INDUSTRIAL

AGREEMENT
No. AG 38 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Jayem Pty Ltd trading as H J & J W Mast Painting
Contractors.

No. AG 38 of 1996.
H J & J W Mast Painting Contractors Domestic and Minor

Industrial Agreement.
CHIEF COMMISSIONER  W. S. COLEMAN.

6 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.�TITLE
This agreement will be known as the H J & J W Mast Paint-

ing Contractors Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Jayem Pty Ltd trading
as H J & J W Mast Painting Contractors Domestic and Minor
(hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�).  The scope of
work covered by this Agreement applies to Domestic and
Minor re-paint and maintenance work with a contract value
less than $50,000. There are approximately 25 employees
covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award.  Where this Agreement is silent on rates of pay
and other matters pertaining to the employment relationship,
the Award shall apply.  Where there is conflict between the
rates of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise
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agreement, this Agreement may be terminated in accordance
with the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in Appendix A.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment of $40.00 per week
into the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Build-
ing Unions Superannuation Scheme.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October.  (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund.  This payment will only be made after further consulta-
tion between the parties on a commencement date of payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee�s individual skills may be subject to this
caveat.  Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company.  Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply:
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference

(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1. �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure.  In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission.  Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.
___________(signed) ___________(signed)
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY

Dated this 9th day of February 1996.

APPENDIX A

4% 4% 4% 3%
1 December 1 March 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the employee shall be given a
written warning and made aware of the availability of treat-
ment/counselling.  If the employee refuses help he/she may
be transferred/dismissed the next time he/she is dangerously
affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) An employee having problems with alcohol and/or other
drugs:

� Will not be sacked if he/she is willing to get help.
� Must undertake and continue with the recommended

treatment to maintain the protection of this program.
� Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

J & S G BARNETT DOMESTIC AND MINOR
INDUSTRIAL AGREEMENT

No. AG 41 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Fabian Holdings Pty Ltd trading as
J & S G Barnett.

No. AG 41 of 1996.
J & S G Barnett Domestic and Minor Industrial Agreement

CHIEF COMMISSIONER W. S. COLEMAN.
6 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on

and from the 8th day of March 1996. This Order should
be read in conjunction with AG 42 of 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.�TITLE
This agreement will be known as the J & S G Barnett

Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Fabian Holdings
Pty Ltd trading as J & SG Barnett (hereinafter referred to as
the �Company�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value of less than
$50,000. There are approximately 9 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 1 976 W.A.I.G.

Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction and Building
Unions Superannuation Scheme to $50.00 per week per
employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this

caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1. �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
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18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.
___________(signed) ___________(signed)
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY

JOHN BARNETT
(PRINT NAME)

Dated this 13th day of February 1996.

APPENDIX A�WAGE RATES

1 August 1 February 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

(b) The decision on a persons ability to work in a safe manner
will be made by the safety committee, or on projects with no
safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the employee shall be given a
written warning and made aware of the availability of
treatment/counselling. If the employee refuses help he/she may
be transferred/dismissed the next time he/she is dangerously
affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) An employee having problems with alcohol and/or other
drugs:

� Will not be sacked if he/she is willing to get help.
� Must undertake and continue with the recommended

treatment to maintain the protection of this program.
� Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol

Program to address a meeting of employees to dis-
cuss and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

J & S G BARNETT DOMESTIC AND MINOR
INDUSTRIAL AGREEMENT.

No. AG 42 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters
and Plasterers Union of Workers

and
Fabian Holdings Pty Ltd trading as J & S G Barnett.

No. AG 42 of 1996.
J & S G Barnett Domestic and Minor Industrial

Agreement.
CHIEF COMMISSIONER W S COLEMAN.

6 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996. This Order should
be read in conjunction with AG 41 of 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This agreement will be known as the J & S G Barnett

Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Fabian Holdings
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Pty Ltd trading as J & S G Barnett Domestic and Minor
(hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 9 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date for payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
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Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

__(signed)__ __(signed)__
on behalf of the Union on behalf of the Company

Dated this 13th day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 4%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.40
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative

committee member(s) at the two hour BTG Drug and
Safety in the Workplace training course.

KALGOORLIE CONSOLIDATED GOLD MINES
UNDERGROUND MINING AND MAINTENANCE

ENTERPRISE AGREEMENT 1996
No. AG 290 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kalgoorlie Consolidated Gold Mines Pty Ltd
and

The Australian Workers� Union, West Australian Branch,
Industrial Union of Workers and Others.

No. AG 290 of 1996.
Kalgoorlie Consolidated Gold Mines Underground Mining

and Maintenance Enterprise Agreement 1996.

COMMISSIONER R.N. GEORGE.

19 November 1996.
Order.

HAVING heard Mr J. Flood on behalf of the Applicant and
Mr M. Llewellyn for The Australian Workers� Union, West
Australian Branch, Industrial Union of Workers and Mr D.
Hicks for The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers Western Aus-
tralian Branch and the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Agreement known as the Kalgoorlie Con-
solidated Gold Mines Underground Mining and Mainte-
nance Enterprise Agreement 1996 attached hereto be and
is hereby registered as an enterprise agreement and shall
have effect on and from 2 September 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

1.�TITLE
This Agreement shall be known as the Kalgoorlie Consoli-

dated Gold Mines Underground Mining and Maintenance
Enterprise Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Term
4. Area and Scope
5. Relationship to Kalgoorlie Consolidated Gold Mines

Award 1996
6. Parties and Estimated Number of Employees Bound
7. Rates of Pay
8. Hours of Work
9. Leave

10. Dispute Settlement Procedure

3.�TERM
This Agreement shall operate from 2 September 1996 and

shall continue until 14 February 1998.

4.�AREA AND SCOPE
This Agreement shall apply to all employees engaged by

Kalgoorlie Consolidated Gold Mines (KCGM) in or associ-
ated with underground mining operations who would other-
wise be covered by the Kalgoorlie Consolidated Gold Mines
Award 1996 No. A2 of 1996.
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5.�RELATIONSHIP TO KALGOORLIE
CONSOLIDATED GOLD MINES AWARD 1996

(1) This Agreement shall be read in conjunction with the
Kalgoorlie Consolidated Gold Mines Award 1996. Where there
is an inconsistency between this Agreement and that Award,
the provisions of this Agreement shall apply to the extent of
any inconsistency.

(2) As the revised rates of this Agreement include payment
for rostered Overtime, Shift Work and Public Holidays, other
than for those employees who are rostered to work only Mon-
day to Friday, the following clauses of the Kalgoorlie Con-
solidated Gold Mines Award 1996 shall not apply to any
employee covered by this Agreement unless otherwise stated.

(a) Clause 10�Employee Earnings
(b) Clause 14�Hours of Work
(c) Clause 15�Overtime�other than for employees

who are rostered to work Monday�Friday only who
do not receive additional payments in accordance
with Clause 9

(d) Clause 16�Shift Work�other than for employees
who are rostered to work Monday�Friday only

(e) Clause 19�Public Holidays�except for employ-
ees who are only rostered to work Monday to Friday

6.�PARTIES AND ESTIMATED NUMBER OF
EMPLOYEES BOUND

(1) The Parties to this Agreement are�
� Kalgoorlie Consolidated Gold Mines Pty Ltd
� Australian Workers� Union, West Australian Branch,

Industrial Union of Workers
� Automotive, Food, Metals, Engineering, Printing and

Kindred Industries, Union of Workers, Western Aus-
tralian Branch

� Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Un-
ion of Australia, Engineering and Electrical Division,
WA Branch

(2) The estimated number of employees bound by this Agree-
ment upon its registration is approximately 140.

7.�RATES OF PAY
(1) Employees covered by this Agreement shall receive the

following rates of pay:
(a) Maintenance Employees

Annualised Base Fortnightly Base Hourly Base Overtime
Rate

C7 47,268 1,818.00 21.64 28.86
C8 45,450 1,748.08 20.81 27.75
C9 43,632 1,678.15 19.98 26.64
C10 41,814 1,608.23 19.15 25.53
C11 38,860 1,494.62 17.79 23.72
C12 37,269 1,433.42 17.06 22.75
C13 34,542 1,328.54 15.82 21.09

The overtime rate prescribed in this paragraph is pay-
able for each hour of unrostered overtime work per-
formed on any day of the week.
Overtime will only be paid for the actual hours
worked.

(b) Mining Employees
(i) Development

Annualised Base Fortnightly Base Hourly Base
Rate

Jumbo 85,000 3,269.23 38.92
G/Support 70,080 2,695.38 32.09
Charge Up 62,400 2,400.00 28.57
Loader Operator 62,400 2,400.00 28.57

(ii) Production and Haulage
Annualised Base Fortnightly Base Hourly Base

Rate

Loader Operator 58,875 2,264.44 26.96
Truck Operator 52,988 2,038.00 24.26
Popperman 42,979 1,653.04 19.68

(iii) Mine Services
Annualised Base Fortnightly Base Hourly Base

Rate
Cablebolter 57,375 2,206.73 26.27
Construction 52,125 2,004.81 23.87
Service/Shaft 38,438 1,478.38 17.60

(iv) Production Drilling
Annualised Base Fortnightly Base Hourly Base

Rate

Driller 66,525 2,558.65 30.46

(v) Non Continuous Shift Employees
Annualised Base Fortnightly Base Hourly Base

Rate

Airleg Mining 52,000 2000.00 26.67
Stope Shot Firer 48,966 1,883.31 25.11
Stope Powder

Monkey 37,001 1,423.12 18.98
Mine Services 37,001 1,423.12 18.98
Construction 48,966 1,883.31 25.11
Surface Cleaners 29,700 1,142.31 15.23

(vi) Mining Employees other than Non Continu-
ous Shift Employees have no entitlement to
overtime payments either under the Kalgoorlie
Consolidated Gold Mines Award 1996 or by
this Agreement, however they will receive
payments as agreed between the Parties.

(2) Electrical License:
An employee who is required to hold, and who may be

required to use during the course of employment, a cur-
rent �A� or �B� Grade Electrical Workers License issued
pursuant to the relevant regulation in force under the Elec-
tricity Act, 1945, shall be paid an additional $27.80 per
fortnight.

An electrical tradesperson who is required to perform
both fitting and installation work and who holds a license
which is endorsed for both fitting and installing work
shall be paid an additional $55.60 per fortnight.

(3) Leading Hand:
Maintenance Employees
A Leading Hand is an employee who receives some

supervision and who, in turn assists and co-ordinates the
work of other employees, who is appointed as such and
who can exercise a limited discretion in meeting deci-
sions, conducting of work and matters affecting safety.
In addition to the rates set out in Subclause (1), a leading
hand shall be paid the following:

� Leading Hand $0.50 per hr.
� Senior Leading Hand�as appointed $1.00 per hr.

(4) Leave is reserved for all parties to review the overtime
hourly rates set out in Subclause (1) for Maintenance Em-
ployees after July 1997.

8.�HOURS
(1) Underground employees who are rostered to work Mon-

day to Friday only shall work 37.5 hours per week, 7.5 hours
per shift inclusive of a paid 30 minute meal break per shift.

(2) All other underground employees shall work an average
of 42 hours per week, either on 9 hour shifts inclusive of a 30
minute paid meal break or on 12 hour shifts inclusive of two
20 minute breaks per shift.

Commencement times of shifts shall be agreed between the
parties.

9.�LEAVE
(1) Underground employees who are rostered to work Mon-

day to Friday only shall receive personal leave in accordance
with the Kalgoorlie Consolidated Gold Mines Award 1996.

(2) Underground maintenance employees who are rostered
to work 9 hour shifts over a seven (7) day period shall receive
personal leave at the rate of 25 days multiplied by 8 hours
which equals 200 hours per 12 months of continuous service.

(3) All other underground employees shall receive personal
leave at the rate of 30 days multiplied by 8 hours which equals
240 hours per 12 months of continuous service.
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10.�DISPUTE SETTLEMENT PROCEDURE
The parties agree that any dispute, including questions, dis-

putes or difficulties arising under this Agreement shall be dealt
with in accordance with Clause 23.�Employee Relations
Practices of the Kalgoorlie Consolidated Gold Mines Award
1996.

_____________________________ 16/10/96
A. King
for Kalgoorlie Consolidated Gold Mines
Pty Ltd
_____________________________ 21/10/96
for The Australian Workers� Union,
West Australian Branch, Industrial
Union of Workers
_____________________________ 15/10/96
for The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers�
Western Australian Branch
_____________________________ 15/10/96
D. Forster
for Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch

LORNDELL HOLDINGS INDUSTRIAL
AGREEMENT

No. AG 36 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Lorndell Holdings Pty Ltd.

No. AG 36 of 1996.

Lorndell Holdings Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.

6 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioenr.

Schedule.

1.�TITLE
This agreement will be known as the Lorndell Holdings In-

dustrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration

6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Lorndell Holdings Pty
Ltd (hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There is approxi-
mately 1 employee covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion and Building Unions Superannuation Scheme to $50.00
per week per employee.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
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(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply:
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

________(signed)________ ________(signed)________
ON BEHALF OF THE UNION ON BEHALF OF THE

COMPANY

____DUCKWORTH T____
PRINT NAME

Dated this 2nd day of February 1996.

APPENDIX
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

MITRE 10 WAREHOUSE EMPLOYEES
AGREEMENT 1996
No. AG 246 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Mitre 10 (WA) Ltd.
No. AG 246 of 1996.

Mitre 10 Warehouse Employees Agreement 1996.
COMMISSIONER A.R. BEECH.

29 November 1996.
Order.

HAVING heard Ms K. Cameron on behalf of the Applicant
and Mr G. Jacobs on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Mitre 10 Warehouse Employees Agreement
1996 be registered as an industrial agreement in accord-
ance with the following Schedule with effect on and from
29 November 1996.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the Mitre 10 Warehouse

Employees Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Aims of Agreement
8. No Extra Claims
9. Rates of Pay

10. Paid Leave
11. Overtime
12. Classifications
13. Performance Appraisals
14. Consultative Committee
15. Productivity Matrix
16. Journey Insurance
17. Superannuation
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18. Settlement of Disputes
19. Signatories

Schedule A

3.�AREA AND SCOPE
The Area and Scope of this Agreement shall be that pre-

scribed in the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No. R 32 of 1976) (�the
Award�) as amended from time to time, insofar as it applies to
employees of Mitre 10 (W.A.) Ltd, employed at the distribu-
tion centre in Kewdale who are paid under the provisions of
the above Award.

4.�PARTIES BOUND
The Agreement shall apply to and be binding on Mitre 10

(W.A.) Ltd (�the Company�), and The Shop, Distributive and
Allied Employees� Association of Western Australia (�the
union�) and shall apply to all employees employed at the Com-
pany�s operation in Kewdale, who are members or are eligible
to be members of the union and who are covered by the Award
or any successor thereto.

It is estimated that eight employees will have their condi-
tions of employment regulated by the terms of this Agreement
upon registration.

5.�TERM OF AGREEMENT
(1) This Agreement shall operate from 1st September 1996

and shall expire on 31st August 1998.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least three months prior to the expira-
tion of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agree-
ment.

6.�RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as varied from time to time, as
identified in Clause 3.�Area and Scope of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the ex-
tent of that inconsistency. Where this Agreement is silent,
Award provisions shall apply.

7.�AIMS OF AGREEMENT
Mitre 10�s commitment to this Agreement is its aim to pro-

vide a market competitive employment package to its employ-
ees, aiming to attract and retain the right people for the job.

Mitre 10 has commenced and will continue implementation
of World Competitive Practice and Total Quality Management.
Underlying this Agreement is a commitment by all parties to
the successful ongoing implementation of those processes.

Mitre 10 confirms the �open door� policy by which it oper-
ates and invites any employee (without recrimination) to ap-
proach any member of management including the General
Manager with concerns they may have regarding the imple-
mentation of this Agreement.

8.�NO EXTRA CLAIMS
The parties undertake not to pursue any further claims to

wages or conditions, other than those provided for in this
Agreement for the duration of this Agreement, excepting as
below.

Variations to rates of pay arising from any National Wage
Case will flow on to employees covered by this Agreement
provided such adjustments are in excess of those provided for
under this Agreement, and then only to the extent of the ad-
justment in excess.

The parties agree that the procedure for settlement of dis-
putes provided for in Clause 18.�Settlement of Disputes of
this Agreement will be followed by both parties so as to avoid
any potential for industrial disputation.

9.�RATES OF PAY
(1) Monday to Friday Employees
Current

Ordinary Hours of 38 per week
Per Week $409.00

Per Hour $10.76
Plus Forklift Allowance, if

applicable $16.00 per week
Proposed�On 1st September 1996

Ordinary Hours of 38 per week
Per Week $433.54
Per Hour $11.40
Plus Forklift Allowance, if

applicable $16.00 per week
Note: Allowances (eg. Forklift) will only be paid when it is

a requirement of the position to utilise the skill or circum-
stance for which the Allowance applies.

Company to introduce a procedure where employees re-
quired to operate a forklift must qualify under an agreed train-
ing programme.

The following wage rates shall come into effect on the first
full pay period on or after the dates listed below. The wage
rates are for 38 ordinary hours per week.

Classifications 1 September 1996 1 September 1997
Level 1 $433.54 $446.54
Level 2 $459.55 $473.34
Level 3 $487.09 $501.70
Level 4 $516.31 $531.80

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) hereof.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the

appropriate rate prescribed in subclause (1) hereof, and in
addition a loading in accordance with the following scale:

(a) Where the casual engagement on any day is for a
full day�s work, a loading of 20%.

(b) Where the casual engagement on any day is for less
than a full day�s work, a loading of 25%.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an over award payment.

(5) Forklift Allowance
A forklift allowance of $16.00 shall be paid when it is a

requirement of the employee�s position to use one or all of the
following:

(a) ride-on power operated forklift
(b) a high lift stacker
(c) high lift stock picker
(d) power operated overhead traversing hoist.

Employees who are required to operate the above machin-
ery must have completed an agreed training programme.

10.�OVERTIME
The Company will provide a guaranteed level of overtime

of 3.5 work hours (payable at the rate of time and a half, there-
fore totalling 5.25 paid hours) per week on the basis that all
employees comply with the stated arrangements.

(1) Overtime hours and the manning levels required must
be approved in advance by Department Heads. Where possi-
ble, the advance notice will be more than 24 hours.

(2) All employees will be given equal opportunity to work
overtime. In this regard, a roster will be maintained to ensure
every effort is made to provide employees access to overtime.

(3) Agreed starting and finishing times for all employees
will apply as follows:

Monday to Thursday 7.00 a.m.�4.00 p.m.
Friday 7.00 a.m.�3.00 p.m.

(4) All other overtime worked shall be paid for at the over-
time rates prescribed by the Award and will stand alone from
the guaranteed and mandatory overtime prescribed by this
clause. In the calculation of overtime each day shall stand
alone.

(5) All overtime Monday to Friday worked in accordance
with subclause (4) will be paid for at the rate of time and a
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half for the first two hours and double time thereafter. All
overtime on Saturdays, Sundays and Public Holidays will be
paid in accordance with the Award. In the calculation of over-
time each day shall stand alone.

11.�PAID LEAVE
(1) An employee taking annual leave shall be paid at the

base rate of pay for 38 hours per week and in addition shall be
paid a leave loading of 17.5%. Payment for guaranteed over-
time shall not apply while an employee is on annual leave.

(2) An employee taking any other form of authorised leave
pursuant to the Award shall be paid at an hourly rate which is
inclusive of the rostered weekly overtime and is calculated
according to the following formula:

Hourly rate of pay = weekly gross rate of pay for 41.5 hours per week
for leave      �����������������������

41.5

12.�CLASSIFICATIONS
Discussions to date between the parties agree that the cur-

rent employees are Level 1 or Level 2 classifications. The
Company agrees that providing information is provided by
the union that over the course of this Agreement it shall com-
mence development of, and will aim for, implementation of a
competency based classification structure based upon the
National Warehousing and Distribution Competency Stand-
ards, and suitable to the needs of the Kewdale Distribution
Centre. The classification should provide for four grades of
warehousing employees.

(1) All employees covered by this Agreement shall then be
classified as Level 1-4 dependent on his/her skills and knowl-
edge.

13.�PERFORMANCE APPRAISALS
It is agreed in principle that Mitre 10 will introduce per-

formance appraisals for employees covered by this Agreement.
The purpose of such an appraisal is to provide a practical,

systematic method whereby the performance of an individual
can be appraised against the performance standards of their
position specification and the benchmarks included in the
Employee Handbook.

The performance appraisal will assist the employee and the
Manager to reach a mutual understanding of the employee�s
performance and progress for the period under review as well
as setting new goals and responsibilities for the future. The
system will highlight development needs and plans for im-
provement where needed.

Performance appraisals must take place each year between
1st March and 30th June.

Performance appraisals may be signed off by the employee,
the employee�s supervisor and the supervisor�s supervisor in
acknowledgment of the appraisal. A copy is to be held in the
employee�s personnel file and will be reviewed by the Gen-
eral Manager.

If any employee is not in agreement with their appraisal,
then a review with the Department Head can be requested. If
it is the employee�s desire, the union delegate and/or organ-
iser may be present.

14.�CONSULTATIVE COMMITTEE
A Consultative Committee will be formed in accordance

with Schedule A.

15.�PRODUCTIVITY MATRIX
Throughout the duration of this Agreement, the Consulta-

tive Committee will develop a set of performance benchmarks
which may be the foundation for future performance based
payments. These benchmarks will be completed within the
two years of this Agreement and may form part of the basis
for performance based incentives as agreed between the par-
ties.

Performance Standards (Quality Objectives) will be estab-
lished for:

� Lines shipped per day
� Lines shipped �In full on time�
� Overtime worked
� Credit Claims
� Processing time for Inwards Goods

� Meeting Promotional Deadlines
� Level of Absenteeism

16.�JOURNEY INSURANCE
The Company shall insure employees against loss of wages

arising out of an accident or injury while travelling to and
from his/her normal residence and the place of employment
for the purposes of starting or ending the day�s work.

17.�SUPERANNUATION
�FUND�. In this clause all reference to �Fund� shall mean

the existing National Mutual Fund as administered by the
Company or any other approved fund.

(1) All superannuation payments made in accordance with
the Award and the Superannuation Guarantee Administration
Act shall be paid monthly.

(2) Cessation of Contributions. The obligation of the Com-
pany to contribute to the Fund in respect of an employee shall
cease on the last day of such employee�s employment with the
Company.

18.�SETTLEMENT OF DISPUTES
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the em-
ployment of any person referred to in Clause 3.�Area and
Scope of this Agreement shall be dealt with as follows:

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee�s direct supervisor.

(b) If the matter remains unresolved it shall be referred
to the Shop Steward in conjunction with the Assist-
ant to the General Manager with a view to resolving
the issue.

(c) If the matter remains unresolved it may be referred
to the branch Secretary of the Union or Department
Head. In the case of referral to the Union, that of-
ficer shall discuss it with a senior representative of
the Company.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and/or General
Manager of Mitre 10.

(e) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution.

(f) The parties shall at all times confer in good faith and
without undue delay.

(g) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an em-
ployee ceases work in an immediate and dangerous
situation such employee will be transferred to other
duties.

(h) If the provisions of subclauses (a) (b) (c) (d) and (e)
all fail to resolve the dispute, then the parties re-
serve the right to pursue such action as considered
necessary.

(i) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause.

19.�SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
Martin Brian Pritchard  Date: 20/11/1996
Assistant Secretary
Position of Signatory
For and on behalf of
Mitre 10 (W.A.) Ltd

G.R. Jacobs Date: 14/11/1996
General Manager
Position of Signatory
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SCHEDULE A
ESTABLISHMENT AND OPERATION OF CONSULTA-

TIVE COMMITTEE
Objective of the Committee

To develop and maintain better communication between
employees, the Union and management.

Function of the Committee
To review workplace issues and make recommenda-

tions to management which will take into account the
Consultative Committee�s deliberations with respect to:

� Future plans;
� Plans for new technology;
� Affirmative Action;
� Organisational change;
� Attitudes of employees and the Union on various

issues.
Specifically excluded from the Committee will be mat-

ters relating to the Occupational Health & Safety Com-
mittee and the Workcover Review Committee.

Membership and Operation of the Committee
The Committee will comprise the following:

� Three employees who are members of the
Union

� Two nominees of Management
A quorum will consist of at least one representative

from each of the above groups.
Meetings will be minuted and published on notice

boards for all employees to examine.
Meetings

Meetings and associated preparations shall be regarded
as paid time. The Committee shall meet as required, but
not less than once every three months.

NUFORM CONSTRUCTIONS PTY LTD
INDUSTRIAL AGREEMENT

No. AG 205 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Nuform Constructions Pty Ltd

No. AG 205 of 1996.
COMMISSIONER P.E. SCOTT.

18 November 1996.
Order.

HAVING heard Ms J Harrison on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Nuform Constructions Pty Ltd Industrial
Agreement in the terms of the following schedule be reg-
istered on the 23rd day of August 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement will be known as the Nuform Construc-

tions Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Drug and Alcohol, Safety and Rehabilitation Program

Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and
Rehabilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters and Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Nuform Constructions
Pty Ltd (hereinafter referred to as the �Company�) in the State
of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the �Award�). There are ap-
proximately eight employees covered by this agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will

continue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and
will immediately increase its level of payment into the
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Construction + Building Unions Superannuation Scheme to
$50 per week per employee.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply:
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriate taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1. �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of:
The Union
      (signed)            .
Date: 31/07/96
Common seal
Western Australian Builders� Labourers, Painters and Plas-

terers Union of Workers
The Company:
      (signed)            .
Date: 29/07/96
Common seal
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Nuform Constructions Pty Ltd
A.C.N. 009 179 480
FRANK TURIBAKA

(Print name)

APPENDIX A�WAGE RATES
Date of 1 August 1 February
Signing 1996 1997
Hourly Hourly Hourly
Rate Rate Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and/or other
drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

OFFICE OF WATER REGULATION (ENTERPRISE
BARGAINING) AGREEMENT

No. 163 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australian
Incorporated

and
Office of Water Regulation
No. PSA AG 163 of 1996.

Office of Water Regulation (Enterprise Bargaining)
Agreement No. 163 of 1996.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

15 November 1996.
Order.

HAVING heard Ms K. Franz on behalf of the Applicant and
Ms M. Robinson on behalf of Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Agreement known as the Office of Water
Regulation (Enterprise Bargaining) Agreement No 163
of 1996 attached hereto be and is hereby registered as an
industrial agreement and shall have effect on and from 4
November 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Enterprise Agreement shall be known as the Office of

Water Regulation (Enterprise Bargaining) Agreement No PSA
AG 163 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Introduction to this Agreement
4. Scope of the Agreement

5(A). Parties Bound
5(B). Number of Employees Bound

6. Definitions
7. Date and Period of Operation and Review
8. No Further Claims
9. Relationship to Parent Awards and Agreements

10. Single Bargaining Unit
11. Consultative Mechanism
12. Objectives (Goals) of the Enterprise Agreement
13. Business Improvement Initiatives
14. Productivity Initiatives and Key Performance Indi-

cators
15. Workforce Flexibility Provisions
16. Implementation of Initiatives
17. Productivity Measurement
18. Preservation of Existing Enterprise Bargaining Con-

ditions
19. Enterprise Bargaining Agreement Pay Increases
20. Dispute Settling Procedure
21. Signatures of the Parties to the Agreement

Schedule A�Salary Rates
Schedule B�Salary Rates�Specified Callings

3.�INTRODUCTION TO THIS AGREEMENT
Western Australia�s water industry has been restructured.

From 1 January 1996 Western Australia will have a practical,
cost effective and efficient system dedicated to managing the
State�s water resources and waterways and delivering the high-
est quality water services to the community.

The new structure will benefit the environment by focussing
more integrated scientific and engineering expertise on the
management of the State�s water resources.
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In simple terms:�
� A new Office of Water Regulation will regulate the

water services industry.
� A new Water and Rivers Commission will manage

the State�s water resources and waterways.
� A new corporatised Water Utility will deliver water

related services.
The drive to restructure the water industry has been caused

by:�
� A commitment by all State Governments to intro-

duce more competition into monopoly utility serv-
ices, such as water, to raise service quality, reduce
costs, and stimulate the economy;

� An increasing need to better manage the State�s wa-
ter resources and waterways; and

� The need to simplify and clarify various water man-
agement roles in Western Australia by eliminating
conflicts of interest and duplication in the existing
system.

A Federal Government study conducted by Professor Fred
Hilmer has predicted significant benefits will accrue through
restructuring State utilities to make them more efficient and
competitive in the delivery of services.

Hilmer�s concepts have been fully endorsed by the Council
of Australian Governments (COAG) which has set agendas
for national change through a National Competition Policy.
An important element of this Policy is the separation of re-
source management and regulatory functions from service
provision functions so that efficient, competitive services can
be provided in a level playing field environment.

The Office of Water Regulation will be responsible for the
ongoing industry reform process in this State with particular
reference to the protection of consumers and Government.

As part of this process the Office of Water Regulation will
be responsible for:

� regulating the water industry through the mechanism
of licenses,

� advising the Minister on prices and the structure of
tariffs,

� being the prime source for independent advice to
the Minister on the future development of the indus-
try,

� encouraging competition within the industry,
� introducing efficiencies in the delivery of water serv-

ices and in the use of water.
� the State Farm Water Plan to increase reliable water

supplies for farms in dryland farming districts.
The restructuring of the industry will place considerable

challenges on the Office of Water Regulation and its employ-
ees which will require it to operate as efficiently and effec-
tively as possible to ensure its objectives are met.

Decisions implemented prior to 1 January 1996 will account
for a 15% reduction in FTE�s and a 12% saving in the dollar
budget. It is proposed that the benefits from these savings be
distributed in the following way:�

(a) establishment costs of creating the Office of Water
Regulation;

(b) the introduction of new functions in the area of li-
censing, law reform, the COAG agenda and the
CEO�s position;

(c) establishment of a common salary base for organi-
sations within the water industry.

(d) improved delivery systems to develop more efficient
practices in the way work is performed.

These benefits are being achieved at no additional cost to
Government.

4.�SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Office of Wa-

ter Regulation employees, working in the OWR who are mem-
bers, or eligible to be members, of the Civil Service Association
of Western Australia (Inc), with the exception of the Coordi-
nator of Water Services.

5(A) .�PARTIES BOUND
(1) This Agreement shall be binding upon the following parties

(a) THE COORDINATOR OF WATER SERVICES,
OFFICE OF WATER REGULATION

(b) CIVIL SERVICE ASSOCIATION OF WESTERN
AUSTRALIA (INCORPORATED)

(2) The parties bound by this Agreement will oppose any
subsequent application by another body or organisation to be
joined to this Enterprise Agreement.

5(B).�NUMBER OF EMPLOYEES BOUND
It is estimated that 20 employees will be bound by this Agree-

ment upon registration.

6.�DEFINITIONS
�Agreement� means the Office of Water Regulation Enter-

prise Bargaining Agreement 1996.
�Coordinator� means the Coordinator of Water Services.
�Employee� means for the purpose of this Agreement, some-

one who is referred to in Clause 4�Scope.
�Employer� means the Coordinator of Water Services who

is the employer pursuant to Part 3 of the Public Sector Man-
agement Act.

�Government� means the State Government of Western
Australia.

�Minister� means the Minister responsible for the Office of
Water Regulation.

�OWR� means the Office of Water Regulation.
�SBU� means the Single Bargaining Unit established pur-

suant to Clause 10�Single Bargaining Unit.
�Union� means the Civil Service Association of Western

Australia (Inc).
�WAIRC� means the Western Australian Industrial Rela-

tions Commission.

7.�DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall be registered in the Western Aus-
tralian Industrial Relations Commission (WAIRC) and shall
operate from the Fourth of November 1996 and shall remain
in operation for a period of fifteen (15) months from the Fourth
of November 1996.

(2) The parties shall commence negotiations for a new Agree-
ment six months before the expiration of this Agreement.

(3) A Peak Consultative Forum of Union and employer rep-
resentatives will be established and will meet as required to
review and assess achievements in performance, productivity
and efficiency during the term of this Agreement.

(4) The pay quantum achieved and the working arrange-
ments introduced as a result of this Agreement will remain
and form the base for future Agreements or continue to apply
in the absence of a further Agreement. Where the Award rate
is higher the Award rate shall apply.

(5) The Agreement will continue in force in accordance with
the provisions of the Industrial Relations Act, after the expi-
ration of its term until such time as any of the parties with-
draws from the Agreement by notification in writing to the
other party and to the WAIRC.

8.�NO FURTHER CLAIMS
(1) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or
wage increases sought or granted.

(2) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings or to
cause a departure from the standards of the WAIRC in regard
to hours of work, annual leave with pay or long service leave
with pay.

9.�RELATIONSHIP TO PARENT AWARD AND
AGREEMENTS

This Agreement shall be read in conjunction with the fol-
lowing Award which apply to the parties bound by this Agree-
ment:

PUBLIC SERVICE AWARD 1992
and/or any registered Agreements or their successor�s, pro-
vided that where there is any inconsistency, this Agreement
shall have precedence to the extent of the inconsistency.
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10.�SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives of the OWR and the

Union.
(3) The SBU has held negotiations and reached full agree-

ment on the terms of this Agreement.

11.�CONSULTATIVE MECHANISM
(1) The parties are committed to working together to de-

velop and then improve the business performance and work-
ing environment of the OWR.

(2) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of the OWR. It is acknowledged by the parties
to this Agreement that decisions will continue to be made by
the OWR which is responsible and accountable to Govern-
ment through legislation for the efficient and effective opera-
tion of its business.

(3) As part of this Agreement, the OWR agrees to establish
processes which will facilitate employee involvement.

The processes will be at two levels :
(a) At the workplace level;
(b) At the strategic and corporate level the parties agree

to establish a peak forum to monitor, review and have
input into the progress of the implementation of the
Enterprise Agreement and to actively share infor-
mation and consult on corporate strategic issues af-
fecting the OWR�s business operation.

(4) The parties to the Peak Forum will consist of senior man-
agement, a Union official and an employee representative.

12.�OBJECTIVES (GOALS) OF THE ENTERPRISE
AGREEMENT

The OWR is a quality organisation and will continually strive
to improve its processes and performance.

Objectives of this Enterprise Bargaining Agreement are:
(1) improvement of the quality of working life for all

employees;
(2) facilitation of an efficient improvement process by

encouraging all employees to identify and deal with
real productivity barriers in a participate manner (sin-
gle culture);

(3) continuous improvement of all processes to achieve
reduced cost and waste and improve technology,
work organisation, customer service delivery, time-
liness, safety and training;

(4) all employees actively supported by the organisa-
tion to contribute ideas for improvement of oppor-
tunities and assisting with their implementation and
overcoming barriers to improvements;

(5) encouragement and the facilitation of teamwork and
team performance;

(6) employees have a strong focus on satisfying internal
and external customer requirements;

(7) to have employees cooperate with each other and
create a team environment;

(8) to have employees collect and use necessary data to
improve organisational performance;

(9) development of the skills of employees through the
provision of appropriate training;

(10) to ensure that employees and the business share the
results of improved productivity; and

(11) to ensure that adequate resources are available to
carry out the business.

13.�BUSINESS IMPROVEMENT INITIATIVES
The creation of the OWR provides the opportunity to better

coordinate activities, to redress deficiencies in State water re-
source management and to pursue the ongoing reform proc-
ess in the water industry in Western Australia.

(1) Goals of the Office of Water Regulation
The mission of the OWR is to ensure that the State�s water

resources are properly regulated to ensure the protection of

the interests of consumers and the Government. Key goals for
the OWR are:

� Implementation of the COAG reforms
The Commonwealth and State Governments have
embraced reforms in the water industry as proposed
in the Hilmer Report. State Governments have to
demonstrate progress on these reforms to share in
Commonwealth funding.

� Regulation of the Water Industry.
The OWR will regulate water providers through a
mechanism of licences which it establishes and op-
erates.

� Provision of advice to the Minister
The OWR will provide advice to the Minister par-
ticularly in respect to decisions of the Minister on
prices and the structure of tariffs and charges for the
industry and on the future development of the in-
dustry.

� Encouragement of Competition in the Water Indus-
try
The OWR will have prime responsibility for the en-
couragement of competition in the industry includ-
ing developing proposals for greater involvement of
the private sector in some areas of work tradition-
ally undertaken by a largely monopolistic service
provider.

� Development of Relationships and Protocols
The OWR will be involved in the establishment of
relationships and protocols that will be required be-
tween the various regulatory agencies, and between
them and the service providers.

� Develop a Customer Charter
This is a Government requirement and is closely
aligned with the Continuous Improvement Initiatives
about Customer Focus. The office will facilitate the
development of Customer Service Charters by wa-
ter service providers and establish strategies to im-
prove community involvement in the industry.

� Farm Water Plan
The OWR is responsible for the development and
implementation of the State Farm Water Plan which
will provide reliable water supplies for farms in
dryland farming districts, drought relief when a wa-
ter deficiency state is declared and assistance to com-
munities to develop their own water supplies.

MILESTONES
At 6 months:

1. Licenses will be issued to all complying water serv-
ice providers.

2. A framework for licensees to monitor the perform-
ance of their water service , to be developed.

3. The development of an appropriate framework for
consultation to occur between water service provid-
ers and their customers, to be commenced.

 4. Development of draft technical standards for plant,
equipment and infrastructure for the water industry
to be commenced.

  5. Progression towards the finalisation of staffing and
accommodation and other associated matters relat-
ing to the establishment of the OWR including fi-
nalising contracts with service providers and panel
contractors.

At 12 months:
1. Staff trained in public involvement and facilitation

techniques.
2. A framework to be established for the introduction

and encouragement of competition and efficiency in
the water services industries.

3. The development of a framework to be commenced
to determine ways of promoting and achieving open
access to water services systems.

4. The development of a framework to be commenced
for undertaking, sponsoring and coordinating



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 3 376 W.A.I.G.

research, development and demonstration of matters
relating to water services.

5. The production and publication of information and
reports on the OWR and its role and/or other infor-
mation relating to water services.

At 15 months
1. Commence the programme for consultation with in-

terested water industry groups.
2. Commence the implementation of processes for the

promotion, sponsoring and coordination of research,
development and demonstration of matters relating
to water services.

3. An approach for the introduction and encouragement
of competition and efficiency in the water services
industries to have been implemented.

4. The development of a framework to be commenced
for promoting the development of commercial ap-
plications to water of all descriptions, including storm
water and waste water, and the by-products from the
treatment of wastewater.

5. Quality standards to be specifically included in li-
cences including a customer complaints handling
process.

(2) Better Co-ordination of Common Activities
The organisations in the water industry restructure, are in-

volved in similar processes and functions in some of their
responsibility areas, and these can be coordinated to provide
a better service to the customer and to improve efficiency.
Efficiencies to be realised include:

� Co-ordination of the ongoing industry reform proc-
ess in the State.

The OWR is responsible for the encourage-
ment of competition and the introduction of
efficiencies in the delivery of water services
and the tariff reform process. It will be the
Minister�s prime source of independent ad-
vice.

� Regulation of the Water Industry
The OWR is responsible for the regulation of
the water services industry by means of li-
censes to ensure quality of services and pro-
tection for the consumer and Government.

MILESTONES
At 12 months

1. Establish the presence of the OWR as the water serv-
ice regulator.

2 Co ordinate State responses on COAG matters from
all water industry stakeholders.

3. Develop a process for assessing the appropriateness
of services subject to Community Service Obliga-
tions.

(3) Efficiencies In Business Activity
The OWR recognise the need to implement programme

evaluation and will actively seek further opportunities for sav-
ings throughout the period of the Agreement. These will be
pursued as a matter of priority. Other opportunities will also
actively be sought.

MILESTONE
During the life of this Agreement, the parties will identify,

implement and conduct an evaluation of one (1) programme
including both efficiency and effectiveness.

14.�PRODUCTIVITY INITIATIVES AND KEY
PERFORMANCE INDICATORS

(1) Continuous Improvement
The OWR is committed to continually improving its pro-

ductivity and overall performance. Enterprise bargaining and
the implementation of a Continuous Improvement Programme
assists by:

(a) achieving pay rises for staff based on improvements
in efficiency, service provision, quality and general
productivity.

(b) facilitating an improvement programme which en-
courages all employees and management to identify

and deal with real productivity barriers in a clear
and participate manner.

(c) achieving continuous improvement of all processes
to achieve improved quality, work organisation, cus-
tomer service, delivery, timeliness, safety and train-
ing.

(d) providing a forum and process in which staff are en-
couraged to contribute ideas and initiatives for pro-
ductivity improvements and which will assist in their
implementation.

(e) make use of, and improving existing consultative
processes.

A key feature of the OWR�s approach to Continuous Im-
provement is to integrate its implementation with the corpo-
rate planning process.

(a) Customer Focus
The OWR has as one of it�s primary roles the protection of

customers and Government and the parties acknowledge the
importance of knowing, understanding and satisfying custom-
ers� current and future needs. It is recognised that customers
are both internal (relationships between work groups) and
external, including stakeholders (individuals, groups or or-
ganisations having an interest in issues or outcomes).

The OWR will continually interact, communicate and seek
feedback from its customers to improve its work and systems.

Goal
To continually improve the satisfaction of customers of the

OWR.
Strategies
To achieve this goal, strategies will be developed to:

� establish customer needs and target the OWR�s proc-
esses to satisfying those needs;

� establish a customer charter;
� develop and implement a methodology for assess-

ing customer satisfaction;
� regularly assess and review customer satisfaction;
� integrate the methodology for assessing customer sat-

isfaction and needs into the corporate planning proc-
esses;

� provide all our people with the knowledge, attitude
and skills necessary to achieve Customer Focus

MILESTONES
At 12 months:

1. The needs of external customers and stakeholders
are assessed and documented. This work will be co-
ordinated through the Corporate Planning process,
with assistance from the Sub Program managers.

2. A customer charter is established and the agreed lev-
els of service communicated. The charter will be
developed in conjunction with key external and in-
ternal stakeholders including employees and the
Union.

3. A methodology for assessing customer satisfaction
is developed.

4. A methodology for assessing customer satisfaction
is incorporated into the corporate planning process.

At 15 months:
1. Commence the implementation of the methodology

for assessing customer satisfaction.
(b) Process Improvement
Process improvement will be achieved by creating a Strate-

gic Plan and corporate culture which will support a structured
approach allowing employees to understand, analyse and im-
prove their work and its outcomes.

Teamwork will be aligned to the OWR�s mission and objec-
tives as defined within the program structure.

Goal
To create a culture which emphasises the continuous im-

provement of processes.
Strategies
To achieve this goal, strategies will be developed to:

� design and implement the necessary structures and
systems to support continuous improvement;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.4 9 3 4

� educate all employees on continuous improvement;
� establish a generic workplace change process.

MILESTONES
At 6 months:

1. Commence progress towards developing structures
and systems to support Continuous Improvement,
in consultation between the parties.

2. Current level of understanding of Continuous Im-
provement concepts assessed.

3. Continuous Improvement training needs identified.
4. Employees identified as to having had no exposure

to Continuous Improvement concepts have partici-
pated in Continuous Improvement awareness edu-
cation.

At 12 months:
1. Continuous Improvement training program com-

pleted and employees to have participated in train-
ing programme.

2. Leaders have participated in Continuous Improve-
ment process training and team leader training.

3. Generic workplace change process developed.
4. Consultative system developed and implemented to

support Continuous Improvement.
At 15 Months
Structures and systems supporting Continuous Improvement

to have been developed and implemented.
(c) Leadership
Effective leadership is a key requirement in creating an en-

vironment that supports continuous improvement. This envi-
ronment will be characterised by the establishment and
encouragement of leaders throughout the organisation.

Goal
Widespread application of effective leadership to enable

achievement of the OWR�s Mission.
Strategies and Actions
To achieve this goal, strategies will be developed to:

� define an agreed leadership style consistent with the
OWR�s management philosophies as defined by the
it�s corporate plan;

� educate and develop leaders in the agreed style;
� continually assess leadership style and behaviours;

MILESTONES
At 12 months:

1. OWR�s management philosophy will be defined
through the corporate planning process.

At 15 months:
1. All leaders to participate in appropriate leadership

development programmes.
2. A team culture to have been developed within OWR.

(2) Workforce Management
(a) The parties recognise that the requirement for the

OWR to provide quality services. The parties are
committed to improve the OWR�s processes in or-
der to achieve this outcome.

(b) Every endeavour will be made to improve the OWR�s
position relative to Best Practice industry bench-
marks through Continuous Improvement processes.

(c) The OWR, in consultation with employees and their
Union representatives will work towards determin-
ing the most effective and efficient means of using
internal and external resources, with proper regard
to the needs, security, training and development and
long term efficiency of employees within the OWR.

(d) The parties agree that arbitrary job reductions are
not a sound basis upon which improvements in pro-
ductivity are secured. The OWR agrees that it will
not make any significant changes (note the Notifica-
tion of Change clause in the parent Award) to the
permanent workforce without consultation with the
Union. The parties agree that the Peak Consultative
Forum will be the forum to discuss and consult on

all matters (as outlined in this clause) affecting
workforce management, including such matters as
redeployment, retraining and redundancy.

MILESTONE
During the life of this Agreement, the OWR will, in consul-

tation with the Union, develop a Workforce Planning Strat-
egy to efficiently and effectively meet its work requirements
and manage any changes to the workforce.

(3)    Training And Development
(a) All employees within the OWR will be provided with

the relevant training and development to enable them
to carry out their range of duties including the re-
quirements of the Enterprise Bargaining Agreement
and the implementation of Continuous Improvement.
All training will be documented and recorded in the
employees record of service.

(b) The parties agree that career opportunities must re-
flect both the needs of the OWR and the employee
and must provide incentives for the acquisition of
skills.

(c) The parties acknowledge that they have a joint com-
mitment to the development of a more highly skilled
and flexible workforce; the need to provide employ-
ees with greater employment opportunities through
appropriate training; the need to remove barriers that
prevent employees from fully utilising their acquired
skills and the need to ensure that all employees have
equal access to training for their identified training
needs.

(d) With the establishment of the OWR, Performance
Development Systems in place within the integrat-
ing Agencies will continue to operate. During the
life of the Agreement a Performance Development
System will be developed for the OWR. Implemen-
tation of the system will be supported by training of
all employees in the application of the system.
Broader training needs of employees will be identi-
fied as a result of implementing the system.

MILESTONES
During the life of this Agreement the parties will develop

and commence implementation of a �Training and Develop-
ment Policy� that will contain processes and procedures re-
garding the provision of education and training programmes.

At 12 months:
Develop a Performance Development System for the OWR.
At 15 months:
Commence training of employees in the use of the Perform-

ance Development System.
(4) Occupational Health, Safety and Welfare
The OWR recognises that its employees are its most valu-

able resource. The parties are committed to providing, main-
taining and continually improving a safe and healthy work
environment for all employees. Occupational health, safety
and welfare in the workplace is a shared responsibility and
the OWR relies on consultation, commitment and participa-
tion from employees, management and the union.

The OWR is committed to complying with provisions of
the Occupational, Safety and Health Act 1984, Codes of Prac-
tice approved under the Act and the Occupational, Safety and
Health Regulations 1988.

MILESTONES
During the life of the Agreement the parties agree to :

1. Develop an Occupational Health, Safety and Wel-
fare and Rehabilitation policy;

2. Occupational Health and Safety indicators will be
developed, monitored and reported.

15.�WORKFORCE FLEXIBILITY PROVISIONS
(1) Flexible Working Arrangements

(a) The OWR has responsibility for the ongoing reform
process of the water industry in this State. As a newly
created organisation it will face many challenges in
meeting its objectives. The intention is for the OWR
to remain a small organisation with limited resources.
Consequently, in order for the OWR to meet its
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objectives it will require flexibility in it�s employees
working hours and arrangements.

(b) The OWR will deliver its services in a manner which
will meet the needs of its customers, for example:

� delivering services to its customers across the State.
� convening consultative processes outside normal

working hours, where practical, to maximise oppor-
tunities for interested groups and individual involve-
ment;

� responding to customer needs at any time;
� building collaborative relationships with other agen-

cies and interest groups whose agenda impacts on
matters relating to competition, licensing and policy
issues relating to the water services industry.

(c) In combination, these factors demand that the OWR
is innovative and flexible in its workplace philoso-
phy and practice and it will pursue continuous im-
provement in working arrangements that enhance
both productivity and the welfare of its staff.

(d) The OWR accepts that flexible working arrange-
ments will be undertaken within the provisions of
Awards and/or Industrial Agreements covering its
employees.

(e) The Union and the OWR agree that where there is a
requirement for flexible work arrangements outside
the provisions of the hours clauses in the relevant
parent Award, the parties will investigate alternative
work arrangements. Such arrangements may be im-
plemented with the agreement of the union, the OWR
and the WAIRC. The arrangements shall be trialed
before full implementation.

(f) The OWR and union agree to hold discussions dur-
ing the term of this Agreement to further investigate
the development of flexible work arrangements.

(2) Annual Leave Loading
Employees will be paid the Annual Leave Loading entitle-

ment provided by the Annual Leave clause contained in the
relevant parent Award as specified in Clause 9 of this Agree-
ment, on the first pay date in the month of December. Em-
ployees who have worked less than 12 months at that date
will receive a pro-rata payment.

In respect to any accrued annual leave entitlements attribut-
able to past service, at the Fourth of November 1996, a lump
sum payment for this annual leave loading will be made within
two months of the Fourth of November 1996.

Provided that where an employee leaves the Public Service
prior to December, they will receive the Annual Leave Load-
ing applicable to their accrued annual leave entitlement.

(3) Parental Leave
(1) Eligibility for Parental Leave

(a) An employee is entitled to a period of up to
52 weeks parental leave in respect to the birth
of a child to the employee or the employee�s
spouse/partner.

(b) Where the employee applying for the leave is
the partner of a pregnant spouse one weeks
leave may be taken at the birth of the child
concurrently with parental leave taken by a
pregnant employee.

(c) An employee adopting a child under the age
of five years shall be entitled to three weeks
parental leave at the placement of the child
and a further period of parental leave up to a
maximum of 52 weeks.

(d) An employee seeking to adopt a child shall be
entitled to two days unpaid leave to attend
interviews or examination required for the
adoption procedure. Employees working or
residing outside the Perth metropolitan area
are entitled to an additional day�s leave. The
employee may take any paid leave entitlement
in lieu of this leave.

(e) Subject to subclause (b) of this clause, where
both partners are employed by the OWR leave
shall not be taken concurrently except under

special circumstances and with the prior ap-
proval of the employer.

(2) Other Leave Entitlements
(a) An employee proceeding on parental leave

may elect to utilise any accrued annual leave
or accrued long service leave for the whole or
part or the period of parental leave or extend
the period of parental leave with such leave.

(b) An employee may extend the maximum pe-
riod of parental leave with a period of leave
without pay subject to the employer�s ap-
proval.

(c) An employee on parental leave is not entitled
to paid sick leave and other paid award ab-
sences.

(d) Where the pregnancy of an employee termi-
nates other than by the birth of the child then
the employee shall be entitled to such period
of sick leave or unpaid sick leave for a period
certified as necessary by a registered medical
practitioner.

(e) Where a pregnant employee not on parental
leave suffers illness related to the employees
pregnancy, or is required to undergo a preg-
nancy�related medical procedure, the em-
ployee may take any paid sick leave to which
the employee is entitled or such further un-
paid leave for a period certified as necessary
by a registered medical practitioner.

(3) Notice and Variation
(a) The employee shall give not less than four

weeks notice in writing to the employer of the
date the employee proposes to commence
maternity leave stating the period of leave to
be taken.

(b) An employee proceeding on parental leave
may elect to take a shorter period of maternity
leave and may at any time during that period
of leave elect to reduce or extend the period
stated in the original application provided four
weeks written notice is provided.

(4) Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy

or hazards connected with the work assigned
to the employee make it inadvisable for the
employee to continue in her present duties,
the duties shall be modified or the employee
may be transferred to a safe position of the
same classification until the commencement
of maternity leave.

(b) If the transfer to a safe position is not practi-
cable, the employee may take leave for such
period as is certified necessary by a registered
medical practitioner. This leave shall be treated
as parental leave for the purposes of this
Agreement.

(5) Replacement Employee
(a) Prior to engaging a replacement employee the

employer shall inform the person of the tem-
porary nature of the employment and the enti-
tlements relating to the return to work of the
employee on parental leave.

(6) Return to Work
(a) An employee shall confirm the intention to

return to work by notice in writing to the em-
ployer not less than four weeks prior to the
expiration of the period of parental leave.

(b) An employee on return from parental leave
shall be entitled to the position which the
employee occupied immediately prior to pro-
ceeding on parental leave. Where an employee
was transferred to a safe job pursuant to
subclause (1) (e) hereof, the employee is enti-
tled to return to the position occupied imme-
diately prior to the transfer.
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(c) An employee may return on a part-time basis
to the same position occupied prior to the com-
mencement of leave or to a different position
at the same classification level on a part-time
basis in accordance with the part-time provi-
sions of the relevant award

(d) Where the position occupied by the employee
no longer exists the employee shall be enti-
tled to the position of the same classification
level with duties similar to that of the abol-
ished position.

(7) Effect of Leave on Employment Contract
(a) Fixed Term Contract

An employee employed for a fixed term con-
tract shall have the same entitlement to paren-
tal leave, however the period of leave granted
shall not extend beyond the term of the con-
tract.

(8) Continuous Service
(a) Absence on parental leave shall not break the

continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose under the
relevant award or this Agreement.

(9) Termination of Employment
(a) An employee on parental leave may terminate

employment at anytime during the period of
leave by written notice in accordance with the
relevant award or Agreement.

16.�IMPLEMENTATION OF INITIATIVES
The Parties will develop an agreed process for the imple-

mentation of the initiatives outlined in this Agreement.
The OWR will ensure that adequate resources are allocated

to support the implementation of the initiatives outlined in
this Agreement in order to achieve the milestones within the
life of the Agreement.

Subject to the parties having complied with all the require-
ments placed on them by the Enterprise Bargaining Agree-
ment, employees will not be disadvantaged by Government
decisions which impact directly on the achievement of the
milestones as contained in this Agreement.

MILESTONE
At 3 months:
An agreed Implementation process will be developed.

17.�PRODUCTIVITY MEASUREMENT
During the term of this Agreement the parties will establish

an appropriate measurement model aligned to the OWR�s pro-
gram structure and EBA initiatives, in order that productivity
levels can be assessed. The parties will review the model as to
its appropriateness for forming the basis for negotiations for a
future Enterprise Agreement.

As a productivity measurement model is yet to be devel-
oped, it is not possible at present to provide details of its con-
tents. It is anticipated, however, that without limiting the scope
of the model, the following matters will be considered:

(a) Key aims for the enterprise arising out of the strate-
gic and operational planning process.

(b) Comprehensive productivity and performance indi-
cators.

(c) OWR�s contribution towards the water industry re-
form process in the State.

(d) Client feedback and input together with measures of
client satisfaction with OWR�s service, efficiency and
effectiveness; and

(e) Review of strategies embraced in the pursuit of the
mission of the OWR.

MILESTONES
At 6 months:

Commencement of the development of Key Perform-
ance Measures to have occurred.

At 12 months:
Development of Key Performance Measures for the

OWR will have been completed.

  Development and implementation commenced of di-
visional performance indicators.

  Development of a measurement model for assessing
performance to have been completed and implemented
on a trial basis.

At 15 months:
Commence an analysis of performance data against the

model.

18.�PRESERVATION OF EXISTING EBA
CONDITIONS

This Agreement will ensure that Enterprise Bargaining
Agreement conditions and salaries contained in Enterprise
Agreements registered prior to January 1st, 1996 are preserved
should staff subject to these Agreements change position. This
will include but not be limited to promotions, transfers, and
higher duties allowance arrangements.

19.�ENTERPRISE BARGAINING AGREEMENT
SALARY INCREASES

(1) From the Fourth of November 1996, employees covered
by this Agreement shall be paid the rate of pay as contained in
Column A of Schedule A.

(2) An increase 2% shall be payable six months after the
Fourth of November 1996 in accordance with the rates of pay
as contained in Column B of Schedule A subject to the suc-
cessful achievement of the relevant milestones and Govern-
ment approval.

(3) An increase of 3% shall be payable twelve months after
the Fourth of November, 1996 in accordance with the rates of
pay as contained in Column C of Schedule A subject to the
successful achievement of the relevant milestones and Gov-
ernment approval.

(4) An increase of 1% shall be payable fifteen months after
the Fourth of November 1996 in accordance with the rates of
pay as contained in Column D of Schedule A subject to the
successful completion of the relevant milestones and Govern-
ment approval.

20.�DISPUTE SETTLING PROCEDURE
(1) It is recognised that the parties to this Clause have dif-

fering roles and responsibilities. The union recognises that
the OWR has a statutory and public responsibility to manage
and promote the reform process within the water services in-
dustry on behalf of consumers and Government.

The OWR recognises that the union has the right to take
appropriate action to protect and improve the working condi-
tions and remuneration of their members. In recognising these
differing roles and responsibility the parties accept the need
for a dispute settlement procedure and commit themselves to
the following to minimise disputes.

(2) Commitment of the OWR to its employees and the un-
ion:

The OWR commits itself to expeditiously deal with any
difference that may arise between itself and the union
and any of its members. The union and its members com-
mit themselves to resolve any differences with the OWR
by consultation and negotiation.

(3) Dispute Settlement Procedure:
Subject to the provisions of the Public Sector Manage-

ment Act, 1994, the following procedures are to be fol-
lowed in connection with questions, disputes or
difficulties arising under this Agreement.

(i) the union representative and/or the employ-
ees concerned shall discuss the matters with
their immediate supervisor or employer�s rep-
resentative, as appropriate.

(ii) if the matter is not resolved within five work-
ing days following the discussions in accord-
ance with (i) above the matter shall be referred
by the union representative or the employee/s
to the Coordinator, or his nominee, for reso-
lution.

(iii) the parties to the dispute may individually or
collectively seek advice and assistance from
any appropriate organisation or person in an
attempt to resolve the matter.
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(iv) if the matter is not resolved within ten work-
ing days following notification in (iii) above
it may be referred by either party to the WAIRC
for resolution.

In implementing the above procedure the following
principles shall be applied:

(i) decisions made are unbiased and are seen to
be unbiased.

(ii) all parties to the dispute have the opportunity
to put their cases fully.

(iii) appropriate confidentiality is to be maintained.
(iv) employees will not be the subject to any dis-

crimination as a result of using the dispute
resolution procedure.

21. SIGNATURES OF THE PARTIES TO THE
AGREEMENT

Signed for and on behalf of the Office of Water Regulation
�.................................................................
Date   /  /
In the presence of. �.............................................................
Date  /  /
Signed for and on behalf of the Civil Service Association of

Western Australia (Incorporated) by
�...................................................................
Date  /  /
In the presence of. �...........................................................
Date  /  /

SCHEDULE A�SALARY RATES
The following salary rates shall apply to those employees

covered by the Agreement other than those employees who
are employed in callings covered by Schedule B�Specified
Callings of the Award.

Salary per Annum

 Column A  Column B  Column C Column D

 (Rate at 4.11.96)  (6 months) (12 months) (15 months)

Level 1
Under 17 Yrs 12933 13192 13587 13723
17 Years 14865 15162 15617 15773
18 Years 17093 17435 17958 18137
19 Years 19552 19943 20541 20747
20 Years 21773 22208 22875 23103
21 Yrs/1st year 23772 24247 24975 25225
22 Yrs/2nd year 24486 24976 25725 25982
23 Yrs/3rd year 25201 25705 26476 26741
24 Yrs/4th year 25910 26428 27221 27493
25 Yrs/5th year 26623 27155 27970 28250
26 Yrs/6th year 27337 27884 28720 29007
27 Yrs/7th year 28158 28721 29583 29879
28 Yrs/8th year 28726 29301 30180 30481
29 Yrs/9th year 29566 30157 31062 31373

Level 2
1st Year 30571 31182 32118 32439
2nd Year 31342 31969 32928 33257
3rd Year 32152 32795 33779 34117
4th Year 33008 33668 34678 35025
5th Year 33904 34582 35620 35976

Level 3
1st Year 35135 35838 36913 37282
2nd Year 36095 36817 37921 38301
3rd Year 37083 37825 38959 39349
4th year 38099 38861 40027 40427

Level 4
1st year 39491 40281 41489 41904
2nd year 40582 41394 42635 43062
3rd year 41704 42538 43814 44252

Level 5
1st year 43866 44743 46086 46546
2nd year 45328 46235 47622 48098
3rd year 46846 47783 49216 49709
4th year 48422 49390 50872 51381

Level 6
1st year 50955 51974 53533 54069
2nd Year 52678 53732 55344 55897
3rd year 54460 55549 57216 57788
4th Year 56364 57491 59216 59808
Level 7
1st year 59282 60468 62282 62904
2nd year 61302 62528 64404 65048
3rd Year 63499 64769 66712 67379
Level 8
1st Year 67069 68410 70463 71167
2nd Year 69627 71020 73150 73882
3rd Year 72799 74255 76483 77247
Level 9
1st Year 76760 78295 80644 81450
2nd Year 79437 81026 83457 84291
3rd Year 82488 84138 86662 87529
Class
Class 1 87104 88846 91511 92427
Class 2 91719 93553 96360 97324
Class 3 96333 98260 101207 102220
Class 4 100948 102967 106056 107117

SCHEDULE B�SALARY RATES�SPECIFIED
CALLINGS

The following salary rates shall apply to those employees
covered by the Agreement and who are employed in callings
covered by Schedule B�Secified Callings of the Award.

Salary per Annum
 Column A  Column B  Column C Column D

 (Rate at 4.11.96)  (6 months) (12 months) (15 months)
Level 2/4
1st Year 30571 31182 32118 32439
2nd Year 32152 32795 33779 34117
3rd Year 33904 34582 35620 35976
4th Year 36095 36817 37921 38301
5th Year 39491 40281 41489 41904
6th Year 41704 42538 43814 44252
Level 3
1st Year 35135 35838 36913 37282
2nd Year 36095 36817 37921 38301
3rd Year 37083 37825 38959 39349
4th year 38099 38861 40027 40427
Level 4
1st year 39491 40281 41489 41904
2nd year 40582 41394 42635 43062
3rd year 41704 42538 43814 44252
Level 5
1st year 43866 44743 46086 46546
2nd year 45328 46235 47622 48098
3rd year 46846 47783 49216 49709
4th year 48422 49390 50872 51381
Level 6
1st year 50955 51974 53533 54069
2nd Year 52678 53732 55344 55897
3rd year 54460 55549 57216 57788
4th Year 56364 57491 59216 59808
Level 7
1st year 59282 60468 62282 62904
2nd year 61302 62528 64404 65048
3rd Year 63499 64769 66712 67379
Level 8
1st Year 67069 68410 70463 71167
2nd Year 69627 71020 73150 73882
3rd Year 72799 74255 76483 77247
 Level 9
1st Year 76760 78295 80644 81450
2nd Year 79437 81026 83457 84291
3rd Year 82488 84138 86662 87529
Class
Class 1 87104 88846 91511 92427
Class 2 91719 93553 96360 97324
Class 3 96333 98260 101207 102220
Class 4 100948 102967 106056 107117
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5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dipute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment of $40.00 per week
into the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Build-
ing Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consulta-
tion between the parties on a commencement date for pay-
ment.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

PAUL FINN INDUSTRIES DOMESTIC AND MINOR
INDUSTRIAL AGREEMENT

No. AG 17 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Paul Finn Industries Pty Ltd.

No. AG 17 of 1996.

Paul Finn Industries Domestic and Minor Industrial
Agreement.

CHIEF COMMISSIONER W S COLEMAN.

6 December 1996.
Order.

HAVING heard .Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996. This Order should
be read in conjunction with AG 18 of 1996 and AG 19 of
1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.�TITLE
This agreement will be known as the Paul Finn Industries

Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Paul Finn Industries
Pty Ltd (hereinafter referred to as the �Company�) in the State
of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value less than
$50,000. There are approximately 15 employees covered by
this Agreement.
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4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

________(signed)________ ________(signed)________
ON BEHALF OF THE UNION ON BEHALF OF THE

COMPANY
Dated this 20th day of December 1995.

APPENDIX
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

PAUL FINN INDUSTRIES FLOORING AND
CONCRETE INDUSTRIAL AGREEMENT.

No. AG 19 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Paul Finn Industries Pty Ltd.
No. AG 19 of 1996.

Paul Finn Industries Flooring and Concrete Industrial
Agreement.

CHIEF COMMISSIONER W S COLEMAN.
6 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996. This Order should
be read in conjunction with AG 17 of 1996 and AG 18 of
1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This Agreement will be known as the Paul Finn Industries

Flooring and Concrete Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Paul Finn
Industries Pty Ltd (hereinafter referred to as the �Company�)
in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to epoxy flooring, civil,
mining, processing, and concrete repair work with a contract
value less than $300,000. The operation of this clause shall be
reviewed after 6 months. There are approximately 15
employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.
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11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date for payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.
__(signed)__ __(signed)__

on behalf of the Union on behalf of the Company
Dated this 20th day of December 1995.

APPENDIX
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

PAUL FINN INDUSTRIES PTY LTD INDUSTRIAL
AGREEMENT

No. AG 18 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Paul Finn Industries Pty Ltd.

No. AG 18 of 1996.
Paul Finn Industries Pty Ltd Industrial Agreement.

CHIEF COMMISSIONER W. S. COLEMAN.
6 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996. This Order should
be read in conjunction with AG 17 of 1996 and AG 19 of
1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. TITLE

This agreement will be known as the Paul Finn Industries
Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Paul Finn Industries
Pty Ltd (hereinafter referred to as the �Company�) in the State
of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are approxi-
mately 15 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.
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6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion and Building Unions Superannuation Scheme to $50.00
per week per employee.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect o the employer�s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

___________(signed) ___________(signed)
ON BEHALF OF THE UNION ON BEHALF OF THE COMPANY

Dated this 20th day of December 1995.

APPENDIX

4% 4% 4% 3%
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68
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QUICKFIX REINFORCING INDUSTRIAL
AGREEMENT.

No. AG 39 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Ramsar Pty Ltd trading as Quickfix Reinforcing.

No. AG 39 of 1996.
Quickfix Reinforcing Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
6 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This agreement will be known as the Quickfix Reinforcing

Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Ramsar Pty Ltd
trading as Quickfix Reinforcing (hereinafter referred to as the
�Company�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction and Building
Unions Superannuation Scheme to $50.00 per week per
employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.
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For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply:
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

__(signed)__ __(signed)__
on behalf of the Union on behalf of the Company

P TISCHE
(Print Name)

Dated this 7th day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 4%

1 August 1 February 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.
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� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

THE ROYAL AUTOMOBILE CLUB OF WA
(INCORPORATED) ENTERPRISE BARGAINING

AGREEMENT (1996-1998)
No. AG 318 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Royal Automobile Club of WA (Incorporated).
No. AG 318 of 1996.

The Royal Automobile Club of WA (Incorporated)
Enterprise Bargaining Agreement (1996-1998).

SENIOR COMMISSIONER G.L. FIELDING.
9 December 1996.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Ms E.L Mackey on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of December, 1996 entitled The
Royal Automobile Club of WA (Incorporated) Enterprise
Bargaining Agreement (1996-1998) be registered as an
industrial agreement and replaces The Royal Automo-
bile Club of WA (Incorporated) Enterprise Bargaining
Agreement (1992-1996), No. AG 26 of 1994.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
1.�TITLE

This Agreement shall be known as The Royal Automobile
Club of WA (Incorporated) Enterprise Bargaining Agreement
(1996-1998), No. AG 318 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Incidence and Parties Bound
4. Date and Period of Operation
5. Relationship to Parent Award
6. Background
7. Continuous Improvement Activities 1992-98
8. Wages

9. Journey Accident Insurance
10. Dispute Settlement Procedure
11. Commitments
12. Renewal of Agreement
13. Apprentice Wages
14. Individual Work Contracts

Schedule A�Signatories to Agreement

3.�INCIDENCE AND PARTIES BOUND
(1) This agreement shall have effect throughout the Perth

metropolitan area.
(2) This agreement shall apply to and be binding upon the

Royal Automobile Club of WA (Incorporated), the Automo-
tive, Food, Metals, Engineering, Printing and Kindred Indus-
tries Union of Workers Western Australian Branch (the Union)
and all persons employed by the Royal Automobile Club of
WA (Incorporated) pursuant to the RAC Patrol and Mechani-
cal Services Award 1993.

(3) The parties accept they are bound by the terms of this
agreement for its period of operation and will oppose any ap-
plications by other parties to be joined to this agreement.

(4) The parties to this agreement will comply with its terms,
notwithstanding the provisions of any Award, Order or Indus-
trial Agreement by which they are covered.

(5) This agreement applies to approximately 201 employ-
ees.

4.�DATE AND PERIOD OF OPERATION
This agreement shall operate from the commencement of

the first pay period beginning on or after 1 August 1996 and
shall remain in operation until 31 July 1998 at which time it
shall continue to operate unless replaced following its review
pursuant to Clause 12. -Renewal of Agreement, hereof or ei-
ther party withdraws.

5.�RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted wholly in

conjunction with the RAC Patrol and Mechanical Services
Award 1993.

(2) Where there is any inconsistency between this agree-
ment and the parent award, this agreement shall prevail to the
extent of the inconsistency.

6.�BACKGROUND
(1) The parties bound by this Enterprise Bargaining Agree-

ment regard it as a continuing programme of restructuring and
consolidation of Structural Efficiency Principles introduced
as a result of the 1987 State Wage Case Decision.

(2) The parties recognise that this agreement, along with
amendments to the parent award and considerations which
will come into place during the term of this agreement, shall
lead to the fruition of the Structural Efficiency principles in-
troduced in 1987.

(3) Fundamental to maintaining results already gained and
to further commit the parties to continuing Structural Effi-
ciency reform, the following initiatives have been put in
place�

(a) A Consultative Committee has been established to
facilitate consultation between the employer and
employees with a view to maintaining and develop-
ing a skilled and flexible workforce and to provide
employees with career opportunities within the re-
quirements of the award.

(b) A procedure has been developed to allow for the
resolution of any grievance or industrial dispute that
may arise.

(c) Regular meetings of the Consultative Committee has
resulted in information sharing and problem solving
instrumental to greater understanding and the pro-
motion of harmonious relations between the club and
its employees.

7.�CONTINUOUS IMPROVEMENT ACTIVITIES
1992-98

(1) The parties are committed to the on-going process of
continuous improvement. During the term of this Agreement,
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the parties agree to continue a commitment to Structural Effi-
ciency and to implement the following short term issues:

(a) Road Service Employees:
(i) Continuous improvements in plotting and job

allocation procedures will be implemented
designed to increase patrol productivity by
way of reduced non-productive travel and time
and stand-by time.
This includes but is not limited to
subparagraphs (ii) through (v) below, which
have been or will be implemented on ratifica-
tion of this agreement by the Commission.

(ii) To ensure an even spread of patrols over the
metropolitan area at commencement of each
shift by way of increased flexibility of work
arrangement, columns on the established ros-
ter shall be redefined as designated geographi-
cal zones, via North, South and East plus a
Temporary column.

(iii) �Base starts� as designated in the established
roster will be replaced by designated geo-
graphical point starts in all instances, unless
advised otherwise by management, prior to
shift start.
The designated geographical point starts will
be in accordance with the zones stipulated in
subparagraph 7(1)(a)(ii) as follows:
North Zone: Floreat, Jersey Street parking

area, Henderson Park.
South Zone: East Fremantle, Riverside Road

parking under Stirling Bridge.
East Zone: East Perth, Number 4 car park.

(iv) These arrangements do not in any way affect
the agreement entitled, �Pre-shift Call On�
recorded in the minutes of the 22nd meeting
of the RAC Joint Committee.

(v) Unproductive time will be reduced by the
elimination of unnecessary attendance of pa-
trols at headquarters for administration pur-
poses, specifically by the use of prepaid
envelopes for accounting and information
transfer purposes and the strategic placing of
equipment and spares.

(vi) The relocation of the Assistance Centre to
Maddington will be recognised as the new base
for training and administration purposes.

(b) Vehicle Inspectors:
(i) Phase out of RAC Level 1

During the first twelve months of this Agree-
ment the parties agree to review the classifi-
cation RAC Level 1. This classification will
be phased out upon agreement between the
parties on a strategy which will include:

the redeployment of existing incumbents;
a timeframe for implementation;
a review of workshop procedures to en-
able RAC Level 5 employees to complete
vehicle inspection procedures without the
assistance of RAC Level 1 employees;
the RAC undertakes that no redundancy
will result from this initiative and that ex-
isting Level 1 employees will not suffer a
reduction in wages as a result of redeploy-
ment;

(ii) Vehicle Inspection Procedures
Vehicle inspection procedures have been re-
vised, including workshop and on-site proce-
dures, to ensure the inspection services meet
RAC members� requirements and that produc-
tivity is improved.
A review involving consultation between Ve-
hicle Inspectors and RAC management re-
sulted in the following new inspection

procedures being implemented on 1 July,
1993:

a �mechanical inspection� which empha-
sises the major mechanical components of
a vehicle and which will be completed in
approximately 1.5 inspection periods.
a �master inspection� which is based on
the existing full inspection but encompass-
ing changes which may add value to the
inspection or reduce inspection time (par-
ticularly with respect to current 3 and 4
inspection period vehicles).
an �on-site inspection� which increases
emphasis on the major mechanical com-
ponents and decreases emphasis on cos-
metic components.

(iii) Automotive Information System
To improve productivity by improving access
to technical information by employees and also
to add value to the Technical Advisory Serv-
ice to members, the established Automotive
Inspection System operating in Perth was ex-
panded and is to be introduced at all metro-
politan branches.

(iv) Work at Adjacent Branches
Branch vehicle inspectors agree to work from
an adjacent branch to cover short-term de-
mand, subject to the following conditions:

a minimum of two days� notice shall be
given, or a lesser period by agreement;
the maximum period of temporary trans-
fer shall be four weeks, although this may
be extended by agreement;
vehicle inspectors may register their in-
terest in temporary transfer and will be
given first option to transfer. Otherwise,
branch inspectors agree to temporary
transfer on a rotational basis;
parking facilities will be made available
at the branch of transfer;
where the time to travel to the branch to
which the inspector has been transferred
is greater than the employees usual travel
from their place of residence, the differ-
ence will be paid at single rates.

(v) Vehicle inspectors agree to the introduction
of new vehicle inspection ventures, subject to
discussion and agreement between the parties
on the type of inspections to be undertaken
and the facilities available. For the purposes
of this paragraph, facilities includes those for
inspection purposes as well as amenities.

(2) The parties agree to implement improvements in effi-
ciency of operation over the longer term:

Electronic Vehicle Location:
The introduction of Electronic Vehicles Location tech-
nology for both patrol vehicles and member vehicles will
be an aid to effective plotting and will give further effect
to subparagraph 7(1)(a)(i). This will be introduced as soon
as the RAC establishes its cost effectiveness.

(3) The parties have agreed to a classification which allows
cross skilling Patrols and Vehicle Inspectors to be introduced.

(4) (i) The parties agree to introduce the additional classifi-
cations of employees specified below at the wage relativities
shown, as compared to existing RAC level 2 (100%).

Classification Wage Relativity
(%)

RAC Level 3(i) 109.1
RAC Level 4(i) 118
RAC Level 5(i) 128.1
RAC Level 5A(i) 128.1
RAC Level 6(i) 134.0

(ii) During the first 12 months of this Agreement, the par-
ties will determine the criteria for progression to the new clas-
sification, taking into account experience gained by period of
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employment, the number of training modules successfully
completed and satisfactory on the job performance.

During the second 12 months of this Agreement the parties
will assess each employee�s classification, having regard to
the equality of opportunity for training.

It is agreed no new skills will be required to qualify for the
new classification.

(iii) Employees assessed as meeting the criteria for re-clas-
sification will be paid at the new classification rates of pay
effective as from the first pay period on or after 1st August
1998.

(iv) The RAC Patrol and Mechanical Services Award 1993
will be amended to reflect this new structure.

(5) The parties have agreed to allow for vehicle inspections
on weekends as part of ordinary working hours.

The award has been amended to reflect this agreement.
(6) Uniform Issue
The uniform issue list shall be as agreed between the par-

ties.
(7) Equal Employment Opportunity

(i) There will be established a working party of the Joint
Consultative Committee to examine the RAC policy
on equal employment opportunity and to ensure its
implementation in the areas covered by this Agree-
ment. The working party will consist of nominees
from the union and from management.

(ii) The working party will develop a strategy to increase
the number of women working in the trade areas.
This strategy will actively encourage females for
work experience, traineeships and apprenticeships
in the trade areas.

(iii) Where necessary education forums will be held to
increase the awareness of equal opportunity in the
workplace. The working party will report to the Joint
Consultative Committee on its progress.

8.�WAGES
(1)

Classification Rate as at Rate as at Rate as at Rate as at Where
Relativities 31 Jul �96 1 Aug �96 1 Aug �97 1 Feb �98 Applicable

as at
Aug �98

% 6% 3% 3%
RAC Level 1 95.80 447.64 474.50 487.93 501.36
RAC Level 2 100.00 467.26 495.30 509.32 523.34
RAC Level 3 106.10 495.77 525.51 540.39 555.26
RAC Level 3(i) 109.10 509.79 540.37 555.67 570.96
RAC Level 4 115.00 537.35 569.59 585.72 601.84
RAC Level 4(i) 118.00 551.37 584.45 600.99 617.54
RAC Level 5 125.10 584.55 619.62 637.16 654.69
RAC Level 5(i) 128.10 598.57 634.48 652.44 670.39
RAC Level 5A 125.10 584.55 619.62 637.16 654.69
RAC Level 5A(i) 128.10 598.57 634.48 652.44 670.39
RAC Level 6 131.00 612.12 648.84 667.21 685.57
RAC Level 6(i) 134.00 626.13 663.70 682.49 701.27

(2) (a) An increase in wages of twelve percent shall be pay-
able over the life of this Agreement.

(b) An increase of six percent on the rate paid as at 1st Au-
gust 1996 shall be paid from the first pay period commencing
on or after 1st August 1996.

(c) A further increase of 3 percent increase on the rate paid
as at 1st August 1996 shall be paid from the first pay period
commencing on or after 1st August 1997.

(d) A final increase of 3 percent on the rate paid as at 1st
August 1996 shall be paid from the first pay period commenc-
ing on or after 1st February 1998.

(3) (i) Service pay as paid in accordance with the Award
provisions will be frozen at the levels as at 1st August 1996
for existing employees.

New employees will not receive service pay.
(ii) The RAC Patrol and Mechanical Services Award 1993

will be amended to reflect 8(3)(i) above.

9.�JOURNEY ACCIDENT INSURANCE
(1) The RAC undertakes to take out journey accident cover

insurance for employees covered by this agreement and who
are not covered by Workers� Compensation entitlements for
their journey to work.

(2) The benefits provided shall be payable only when an
injury solely and directly occurs to the employee whilst en-
gaged in direct travel between the bounds of his normal abode

and place of work for the purposes of starting or ending his
days work.

(3) Benefits payable include up to 100% of earnings to a
maximum of $1,000 per week (benefit period 104 weeks) and
death and capital benefits up to $100,000.

10.�DISPUTE SETTLEMENT PROCEDURE
The Dispute Settlement Procedure shall be that as prescribed

in Clause 20.�Avoidance of Industrial Disputes in the RAC
Patrol and Mechanical Services Award, 1993.

11.�COMMITMENTS
(1) All parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

(3) This agreement prescribes that further wage and salary
increases shall not be made during its life.

12.�EMPLOYEE MEETINGS
The parties agree that there may be up to four union report

back meetings to employees in any 12 months period in re-
spect to which:

All employees covered by the RAC Patrol and Mechanical
Service Award 1993 will be invited to attend.

The meetings will be held any time after 7.30pm, the first
30 minutes of which will coincide with crib break.

RAC will continue to pay those employees who are on shift
and who attend a meeting, for a period of 30 minutes follow-
ing the end of their crib break.

No further wages will be paid until employees return to work.

13.�APPRENTICE WAGES
The RAC agrees to maintain the payment of wages to Ap-

prentices at the going rate during any time such Apprentices
may be absent from the workplace for the purpose of formal
tuition.

14.�INDIVIDUAL WORK CONTRACTS
The RAC agrees not to introduce Workplace Agreements or

Individual Contracts of Employment of any kind in respect of
employees covered by this Agreement during the period of
this Agreement.

The RAC reserves the right to discuss all matters relating to
Contracts of Employment with its employees during the pe-
riod of this Agreement.

SCHEDULE A
SIGNATORIES TO AGREEMENT

�The Royal Automobile Club of W.A. (Incorporated) un-
derstands its rights and obligations under this Agreement, has
freely entered into it and wishes to have this Agreement regis-
tered.�

N. Harrison Signature on N.Harrison Date:   13/11/96
behalf of The Royal name of person
Automobile authorised to sign
Club of WA
(Incorporated)

228 Adelaide Terrace, PERTH WA  6000
Address

�The Union understands its rights and obligations under this Agree-
ment, has freely entered into it and willing to have this Agreement
registered�.

THE COMMON SEAL of
Automotive, Food, Metals, Engineering,         Common Seal
Printing and Kindred Industries Union  (WA Branch)
was hereunto affixed in the presence of:
John Sharpe-Collett John Sharpe-Collett Date:  19/11/96
Signature Title Secretary

Address 1111 Hay Street West Perth 6005
Date:     /     / 19

Signature Title (print)
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SHIRE OF GREENOUGH MAINTENANCE
AGREEMENT 1996
No. AG 224 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australia

Branch
and

Shire of Greenough.
No. AG 224 of 1996.

Shire of Greenough Maintenance Agreement 1996
CHIEF COMMISSIONER W.S. COLEMAN.

27 November 1996.
Order.

HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr M. Fitzgerald on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the �Shire of Greenough Maintenance Agree-
ment 1996� attached hereto be and is hereby registered
as an industrial Agreement and shall operate on and from
the 7th day of November, 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

SHIRE OF GREENOUGH
MAINTENANCE AGREEMENT�1996

1. Arrangement
2. Title
3. Incidence and Parties Bound
4. Date and Period of Operation
5. Relationship to Existing Awards
6. Recognition of Prior Achievement
7. Mission Statement/Objectives of Shire of Greenough
8. Objectives of this Agreement
9. Productivity Improvement�Broad Agenda Items

10. Best Practices
11. Organisational Systems Initiatives

 11.1. Communication
11.2 Total Quality Management (TQM) Meetings
11.3 Key Performance Indicators
11.4 Competitive Tendering
11.5 Organisation Understanding

12. Human Resource Systems Initiatives
12.1 Training and Development
12.2 Recruitment and Selection Procedure
12.3 Equal Employment Opportunity
12.4 Absenteeism Strategy
12.5 Safety Award

13. Consultation
14. Settlement of Disputes
15. Monitoring of Agreement
16. Withdrawal/Negotiation of Further Agreement
17. Enterprise Bargaining Payment Rate
18. Signatories

EXHIBITS
Exhibit A�Consultative Agreement (17/10/95)
Exhibit B�Programme of Enterprise Bargaining Initiatives
Exhibit C�Prior Achievements in Workplace Reform

2.�TITLE
This Agreement shall be known as the Shire of Greenough

Maintenance Agreement 1996.

3. �INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon the

Shire of Greenough (Council) and all persons employed who
are members of or who are eligible to be members of the Au-
tomotive, Food, Metals, Engineering, Printing and Kindred

Industries Union of Workers WA Branch. This Agreement
applies to an estimated one person.

(2) The employees employed by the Shire of Greenough
and referred to in subclause (1) hereof are covered by the terms
and conditions of the Metal Trades (General) Award 1966�
No. 13 of 1965.

(3) No Extra Claims shall be made except where they are
consistent with the State Wage Decision of the Western Aus-
tralian Industrial Relations Commission. Where any decision
so mentioned above provides a benefit greater than that avail-
able under this Agreement, then that benefit shall apply to
employees bound by the terms of this Agreement.

4.�DATE AND PERIOD OF OPERATION
(1) This Agreement shall operate from the first pay period

commencing on or after registration or 1 May 1996, which-
ever is the sooner and shall remain in force until 30 April
1998 subject to Clause 17.�Negotiation of Further Agree-
ment.

5.�RELATIONSHIP TO EXISTING AWARDS
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966�No.
13 of 1965.

6.�RECOGNITION OF PRIOR ACHIEVEMENT
The parties recognise that the Shire has grown and changes

to the Organisation have already led to recognised improve-
ments in productivity and efficiency. This Agreement recog-
nises these changes and the changes which will occur during
the life of this Agreement (Exhibit C).

7.�MISSION STATEMENT/OBJECTIVES OF SHIRE
OF GREENOUGH

Council�s Mission Statement is as follows�
We endeavour at all times to provide quality services in:

1. Developing and maintaining the lifestyle for resi-
dents and visitors.

2. Ensuring that the Shire is a safe and desirable place
to live, work and visit

OUR STRATEGIC OBJECTIVES ARE:
� To maintain open, accountable and representative

Local Government with the focus on responsible eco-
nomic management and increased community con-
sultation.

� To develop and enhance recreational facilities and
opportunities in accordance with the needs of the
community.

� To develop a committed team of employees who pur-
sue excellence in their duties and responsibilities.

� To facilitate opportunities in Greenough for employ-
ment, residential housing, leisure, education, com-
mercial ventures and community activities in line
with approved planning strategies and policies.

� To identify and develop revenue producing projects
in accordance with Council�s policies and within the
scope of recognised local government activities.

� To provide and maintain safe road and path network
to facilitate effective movement of traffic, cyclists
and pedestrians.

� To monitor sound environmental practices to ensure:
� desirable balance between urban and rural

development;
� recognition and protection of the Shire�s her-

itage;
� enhancement of the Shire�s environmental re-

sources.

8. �OBJECTIVES OF THIS AGREEMENT
The parties to this Agreement are committed to ensuring

that the Shire of Greenough adopts a Best Practice approach
to the Management and operations of all facets of its organi-
sation. This will be achieved through the development of a
culture of efficiency and effectiveness, which ensures that the
pursuit of continuous improvement and the acceptance of
change becomes the normal way of life throughout the Shire
of Greenough operations.
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THE OBJECTIVES OF THIS AGREEMENT ARE:
A commitment to identifying common objectives which

would lead to improved employer-employee relations and
improved productivity, flexibility, efficiency, quality of
employment and delivery of quality service.

THE OBJECTIVES OF THIS AGREEMENT WILL BE
ACHIEVED THROUGH�

� The creation of a high performance, high trust or-
ganisation through a genuine partnership between
management, staff, unions, Council members and the
community.

� The embracing of change and a commitment to con-
tinuous improvement by all within the Shire of
Greenough with a direct aim towards job security
for Shire employees.

� The development of a learning organisation based
upon teamwork, flexibility, competency in skills and
opportunities for development.

� The development of an organisation focused on the
customer, driven by achievement of results.

THE REWARD FOR ACHIEVING THE OBJECTIVES
WILL BE:

� The provision of employment security to Shire of
Greenough staff through improved quality of serv-
ice, enhanced productivity and the development of
new services.

� The sharing of financial rewards with all staff based
upon sustainable and demonstrated improvement in
productive performance.

� It is intended that during the life of this Agreement
there shall be no forced redundancies.

9.�PRODUCTIVITY IMPROVEMENT�BROAD
AGENDA ITEMS

(1) In accordance with the National Wage Principles, the
parties acknowledge that a broad agenda must be considered
in the implementation of the productivity improvements within
the Shire of Greenough.

(2) The broad agenda items include�
(a) Consideration towards common conditions of em-

ployment for all Council Employees in the long term.
(b) Establishment of more flexible working arrange-

ments to allow the Shire of Greenough to efficiently
meet the needs of its ratepayers/electors and
workforce.

(c) Introduction of new technology designed to improve
the efficiency and continuity of operations and the
quality of product and customer service. For the pe-
riod of this Agreement there shall be no forced re-
dundancies as a result of technology changes.

(d) Assessing the need for flexible work arrangements
to improve efficiency or assist employees with fam-
ily responsibilities with the approval of the CEO.

(e) Addressing issues relating to career planning, job
redesign and retraining.

10.�BEST PRACTICES
Principles that parties agree to, are that Best Practices is

simply the best way of doing things�it is a process of the
constantly changing and adapting to new pressures. Best prac-
tices are not fixed. At any particular point in time it is the
method of operation to achieve exemplary levels of perform-
ance. Best practices are not restricted to an examination of
costs but also includes quality and timeliness of delivery.

The �Best Practices� programme is to be based on the fol-
lowing principles�

� understanding and measuring customer needs
� benchmarking
� continuous improvements
� multi-skilled workforce
� flexible workforce commitment to change employee

involvement.
Both parties agree that national or other relevant Best Prac-

tices be jointly identified and adopted in measuring and im-
proving the efficiency of all Council functions.

As a result, both parties are committed to a process which
will ensure that by no later than:

� September 1996�Train staff on Best Practices.
� March 1997�Will have developed and implemented

systems which will identify local and national Best
Practices benchmarks in specific target areas in
Council.

� December 1997�will have developed and imple-
mented Best Practices benchmarks across Council
wherever appropriate.

The identification, development and implementation of Best
Practices benchmarks will be undertaken by management in
consultation with staff and agreed with the Consultative Com-
mittee.

11.�ORGANISATIONAL SYSTEMS INITIATIVES
11.1 Communication
Both parties agree that communication is critical to the on-

going success of the workplace reform process.
That Council is committed to maintaining regular commu-

nication through the line structure through good communica-
tion practices.

In accordance with this philosophy the Executive will con-
sult with employees over any major changes in methods of
operation, organisation, or technology which are likely to have
significant impact on the employment conditions of staff.

11.2 Total Quality Management (TQM) Meetings
To ensure that appropriate changes are made to improving

the efficiency and effectiveness of Council operations and
services, TQM meetings will be continued on a 4�6 week
basis to review the departments structures, systems and work
processes applying consultative and participatory principles.

It is agreed that the rationale for holding TQM meetings is
to�

� Promote a common understanding across Council�s
operations and service areas.

� Review activities/practices taken for granted.
� Identify and highlight areas taken for granted.
� Identify and highlight areas where there may be bar-

riers, errors, duplication and waste.
� Develop solutions/recommendations to productiv-

ity barriers.
11.3 Key Performance Indicators
The parties commit themselves to a process of continuous

improvement and see key performance indicators as a means
of measuring what has been achieved and identifying the need
for any further improvements. The primary role of perform-
ance indicators is to assist in the attainment of corporate goals
in the interest of the customers, management, staff and Coun-
cil in improving the quality of service.

Key Performance Indicators can only be developed with
reference to clearly articulated organisational objectives. These
objectives should be developed through a consultative proc-
ess and will be subject to periodic review.

It is recognised that Key Performance Indicators are not an
end in themselves but are a means of identifying trends and
efficiency against Best Practices benchmarks. They enable the
identification of areas where there is potential for further im-
provements.

Key Performance Indicators shall include but not be limited
to:

� customer service
� customer satisfaction (internal and external)
� wastage and rework
� customer request turnaround
� workforce participation in productivity improve-

ments
� financial performance
� staff turnover and absenteeism
� safety
� training
� application processing times



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 4 976 W.A.I.G.

� commitment to quality
� workforce empowerment
� management performance
� employee satisfaction
� staff performance.

An implementation strategy is to be developed by the Con-
sultative Committee by 31 December 1996.

The implementation strategy is to be demonstrably underway
by June 1997.

11.4 Competitive Tendering
The Parties agree that affected employees shall be consulted

prior to Council determining which, if any, services are to be
opened to Competitive Tendering. Where an employee�s po-
sition becomes redundant as a result of the tendering process,
the redundancy provision of the Award shall apply.

Before any of the Shire�s services performed by employees
are subject to Competitive Tendering, a Management/Em-
ployee consultative review of overheads shall be carried out
for that service.

Tender documentation incorporating quality and safety is-
sues shall be jointly developed by employees and manage-
ment.

Following the above being completed the affected employ-
ees shall be given reasonable notice of any proposal to call
tenders for a Council service and they shall be given training
in the tendering process to enable them to prepare and submit
a quality tender. Employees shall not be excluded from any
tendering process.

11.5 Organisation Understanding
All current staff and new staff shall be provided with a guided

tour of the whole Council operation (office, depots, Council
and Committee meetings, selected parks, recreation grounds
and roads) for the purposes of providing staff with an over-
view of the activities of the organisation. All current staff are
to be provided with the tour within 12 months (by March 1997).
New staff to be provided within 3 months of appointment.

12.�HUMAN RESOURCE SYSTEMS INITIATIVES
12.1 Training and Development Training
Training

(i) Training will be provided in accordance with:
� a commitment to the continuous improvement

of the knowledge, skills and abilities of staff
through education, training and development.

� a commitment to access and equity in both on
and off-the job training opportunities.

� training and development opportunities iden-
tified through participation in a Staff Devel-
opment Review to select the most appropriate
training to enhance the effectiveness and pro-
ductivity of the organisation.

� the fulfilment of the organisation�s objectives.
(ii) Training will:

� be formal and accredited wherever applica-
ble.

� be provided both on and off-the-job, whilst
maximising the scope for on-the-job-training;
and

� develop career paths through Award Levels.
Development

(i) The Council undertakes to:
provide opportunities for employees to gain experi-
ence through acting in other positions, for which they
hold the appropriate qualifications, whilst the incum-
bent is on leave, with the Agreement of the Divi-
sional Manager.

Training Funds/Budget
(i) An annual training programme for the organisation

will be developed and implemented through the con-
sultative process. Training funds will be allocated
and programmes developed for each work area. In-
dividual needs will be considered in the allocation
of funds and the development of programmes.

Agreed mechanisms to be established to ensure that
the training needs of staff can be met, subject to budg-
etary constraints. Management, in consultation with
staff will identify their training needs, and these needs
will be accorded to as far as possible by the organi-
sation, within budgetary constraints.
Annual training budgets will be discussed and rec-
ommended by the Consultative Committee by May
of each year. The Training Policy will be discussed
and recommended to Council by the Consultative
Committee by May 1997 (for the 1997198 financial
year).

Training Hours
The parties recognise the mutual benefits of relevant train-

ing being made available to all employees on a fair basis. Fur-
ther, it is recognised that employees of the Shire of Greenough
are distant from the majority of accredited training providers
and therefore are usually required to travel to access the train-
ing opportunities.

Employees will be paid in accordance with the relevant
Award for all time both within and outside of the recognised
hours while engaged in approved training.

Employees shall be paid at their ordinary rate for all time
actually spent travelling to or from an approved training op-
portunity.

12.2 Recruitment and Selection Procedure
(a) (i) All employees covered by this Agreement have

a right to discrimination free recruitment and
selection process which is based on merit.

(ii) The Council confirms its commitment to wher-
ever possible and guided by the terms stated
in this clause, consider internal applicants to
vacant positions within Council.
This results in assisting employee career paths
and benefits the Council by utilising the ex-
pertise within the existing employee group.

(iii) The Council will ensure that every position in
the organisation has a current position descrip-
tion and that the selection process will refer
solely to the skills and merits required to per-
form the duties of the position as specified in
the position description.

(b) Internal Advertising
(i) When a position becomes vacant all staff in

the organisation will be advised of the avail-
ability of the position prior to the position
being advertised to the wider community. This
practice will be adhered to in order to pro-
mote staff development and equal opportuni-
ties for the organisation�s current employees.

(ii) The employees will be made aware of vacan-
cies in a manner which ensures that all staff
have access to the information in advance of
the closing date of applications.

(c) External Advertising
Where the recruitment base is considered by Man-
agement to be unduly restrictive, the position will
be advertised to the wider community.
All advertisements should specify only those quali-
fications/skills required for the position.

12.3 Equal Employment Opportunity
The Equal Employment Opportunity Act 1984 shall apply

without limitation as amended from time to time.
12.4 Absenteeism Strategy
The parties agree that strategies will be developed to achieve

sustained reductions in absenteeism.
A Working Party comprised of:

� The Principal Works Supervisor or nominee
� Two Union Workplace Representatives (or nomi-

nees).
� The Parks Supervisor

Will be formed by 30 September 1996 to:
� develop and recommend strategies aimed at reduc-

ing absenteeism in the organisation.
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� undertake research of current literature and reports
related to absenteeism in developing the strategies.

� identify and target work groups which have an ab-
senteeism rate higher than 10% above the normal
for Council and will have in consultation developed
appropriate responsive strategies.

� consider a wide range of options including, but not
limited to, family leave, and part payment (25%) of
accumulated sick leave on termination bonus incen-
tives to achieve a reduction in absenteeism.

Recommendations are to be provided to the Consultative
Committee by July 1997.

12.5 Safety Award
The eligible period for the current safety award be 26 weeks,

incentive be a voucher to the value of $30 per person. An
additional voucher of $30 value per person be awarded when
the accident free period reaches 1 (one) year (Note: Supervi-
sors also eligible for the award).

13.�CONSULTATION
A consultative process to enable decision making through

consultation and by consensus has been established in accord-
ance with Exhibit A to this Agreement in order to identify and
implement specific initiatives aimed at improving productiv-
ity. The parties have a commitment to increase the efficiency,
career opportunities and job security of employees at the Shire
of Greenough.

14.�SETTLEMENT OF DISPUTES
To ensure the success of the Agreement, the parties agree to

use Clause 34.�Avoidance of Industrial Disputes of the Metal
Trades (General) Award 1966�No. 13 of 1965 to deal with
any disputes which arise during the Agreement, provided that
Clause (1a)(b) shall require a response within ten working
days.

15.�MONITORING OF AGREEMENT
The process to monitor the effectiveness of matters speci-

fied in this Agreement will be conducted by the Consultative
Committee at their regular meetings which will be conducted
in accordance with The Consultative Agreement reached be-
tween the parties on the 17 October 1995.

The Programme of Enterprise Agreement Initiatives at Ex-
hibit B will assist the monitoring process.

16.�WITHDRAWAL/NEGOTIATION OF FURTHER
AGREEMENT

(1) The parties commit to commence negotiations for a fur-
ther Agreement six months prior to its expiry. No action to be
taken during this period re: redundancies or terminations,
strikes or industrial action.

(2) At the expiry of the term of this Agreement, should ei-
ther party wish the Agreement to be terminated then they may
do so by giving 30 days notice.

17.�ENTERPRISE BARGAINING PAYMENT RATE
(a) In accordance with this Agreement between the Shire of

Greenough and its employees, the Council agrees to pay a
salary increase to its employees who are classified under the
Metal Trades (General) Award 1966�No 13 of 1965.

(i) An increase of $32.00 per week, as of the first full
pay period commencing on or after the registration
of this Agreement or 1 May 1996, whichever is the
sooner.

(ii) There will be a further pay increase after 9 months
of $10.00 per week on the achievement of satisfac-
tory progress in the previous 9 months.

� towards change in the organisation
linked to Clause 7.�Objectives and Princi-
ples;

� the development of Key Performance Indica-
tors pursuant to Clause 11.3;

� the assessment and evaluation of the agreed
Programme of Initiatives pursuant to Exhibit
B.

This increase will be effective as of the first full pay
period commencing on or after a 9 monthly interval

(February 1997). Satisfactory progress will be de-
termined by the Management and Consultative Com-
mittee subject to approval by Council.

(iii) There will be a further pay increase after 15 months
of $10.00 per week on or earlier upon evidence of
proven progress of the Measurements referred to in
(ii) above to be determined by Management and the
Consultative Committee, subject to approval by
Council. This increase will be effective as of the first
full pay period commencing on or after a 15 month
interval (August 1997).

(iv) The parties will monitor the progress of achievement
against the agreed Programme of Initiatives (Exhibit
B), and any concerns as to the lack of progress will
be discussed at Consultative Committee meetings to
develop solutions.

(b) The wage increases are prescribed in (c) below and shall
apply to the relevant classifications as from the date of regis-
tration of this Agreement in the Western Australian Industrial
Relations Commission.

(c) Metal Trades Award Salary Structure�Enterprise Bar-
gaining Amendments

Current E.B. Initial E.B. 9 mths E.B. 15 mths
�$32.00 �$10.00 �$10.00

Level P/Annum P/Week P/Annum P/Week P/Annum P/Week P/Annum P/Week
1 18,886 363.20 20,550 395.20 21,070 405.20 21,590 415.20
2 20,948 402.85 22,612 434.85 23,132 444.85 23,652 454.85
3 22,032 423.70 23,696 455.70 24,216 465.70 24,736 475.70
4 22,792 438.30 24,456 470.30 24,976 480.30 25,496 490.30
4A 23,660 455.00 25,324 487.00 25,844 497.00 26,364 507.00
5 24,201 465.40 25,865 497.40 26,385 507.40 26,905 517.40
6 25,828 496.70 27,492 528.70 28,012 538.70 28,532 548.70

18.�SIGNATORIES
EXECUTED by the parties:
AFMEPKIU
J. Sharp-Collett

SEAL AFFIXED
D. Hicks Witness
ON THIS 21 DAY OF OCTOBER 1996.
The Common Seal of the Shire of Greenough
was hereto affixed on 16th day of

SEAL AFFIXED
October 1996 in the presence of:
Signed
JPD EDWARDS
President
Signed
W T PERRY
Chief Executive Officer

CONSULTATIVE AGREEMENT
EXHIBIT A

1. OBJECTIVES
The parties are committed to developing a shared vision of

the future based on innovation and excellence which will see
the continuation of good employer/employee relations and
improved productivity through flexibility, efficiency, quality
of employment and the delivery of a quality service to clients
through the development of a customer focused organisation.

The parties are committed to the following principles in
pursuing the above:

(a) To continue to foster enhanced employee relations.
(b) A free exchange of information and ideas to prevail

at all times.
(c) Best endeavours to be applied to employees with

specific equity needs in common. Such common ar-
eas may include, but not be limited to, ethnicity, age,
gender, employment status.

(d) The opportunity for proper and effective consulta-
tion through the appropriate consultative structures
relating to structural efficiency and workplace re-
form matters which affect employees, prior to the
implementation of any change.
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(e) To enhance the quality and security of employment
for the Shire of Greenough employees through in-
creased skill acquisition and utilisation, better work-
ing practices and improved remuneration based on
productivity improvement.

(f) To encourage all employees to participate actively
in the consultation process.

The parties recognise that this Agreement continues the pro-
gramme of structural efficiency and workplace reform. Fun-
damental to continuation of this programme of reform, the
parties undertake to identify career paths within the Shire of
Greenough.

2. TERMS OF REFERENCE
The Consultative Committee shall:

� Develop and co-ordinate proposals for improving
the efficiency, effectiveness, career prospects, pro-
ductivity, training opportunities, influence on deci-
sion making and quality of working life of the
employees at the Shire of Greenough.

� Ensure that wide consultation with employees and
management within Council occurs so that employee
knowledge, experience, and aspirations are reflected
in the proposal development and implementation.

� Establish Sub-Committees where necessary, formed
with appropriate representation of the Consultative
Committee.

� Ensure that all employees have been consulted be-
fore any workplace reform changes are implemented.

3. INTRODUCTION.
(a) Specific initiatives relating to the objectives of the Con-

sultative Committee within the Shire of Greenough will be
determined in accordance with the following consultative pro-
cedure:

A Consultative Committee and, where appropriate, Sub-
Committees established by the Consultative Committee
shall give consideration to specific initiatives.

(b) Consultative processes shall:
(i) Provide a framework within which the parties can

consult and co-operate in implementing workplace
reform.

(ii) Establish effective consultative mechanisms and as-
sociated principles through which changes within this
process may be implemented.

4. CONSULTATIVE COMMITTEES
(a) Two Levels of Consultative Mechanism.
The consultative mechanism shall have two levels:

(i) A Consultative Committee
(ii) Sub-Committees as required

(b) Consultative Committee.
(i) Representation

There will be a Consultative Committee consisting
of employer and employee representatives. The elec-
tion of the employee representatives will be con-
ducted by the Unions and nominations will be open
to all employees.

(ii) Committee training.
All representatives on the Consultative Committees
will be provided with the agreed necessary training
to equip them to fulfil their responsibilities. It shall
be the responsibility of the Committee in conduc-
tion with the Council and the Union to identify and
agree to such training. Attendance at training shall
be treated as paid leave.

(iii) Problem Resolution.
Consultative Committees will investigate and dis-
cuss issues in a co-operative manner seeking to re-
solve them through consensus.

(iv) Composition
This Committee shall consist of 3 nominees from
Council, 3 nominees from the ASU, 1 nominee from
AMWU, and 3 nominees from the MEU, or respec-
tive proxies from each category group.

This structure also allows for 2 observers from Man-
agement, 1 to be from Administration, 1 to be from
Engineering or Town Planning or Health/Building
and 1 observer from any of the unions to be present
at any of the meetings.

(v) Speakers/Observers.
The Committee may allow the attendance of speak-
ers and observers at meetings.

(vi) Secretariat.
A Secretary shall be appointed by the Consultative
Committee to record minutes of meetings, provide
typing and photocopying services, arrange meeting
times and venues and promulgate minutes and no-
tices of meetings.

(vii) Agendas.
Agenda items may be submitted by any of the mem-
bers of the Consultative Committee. At least one
week before each meeting an agenda of issues to be
discussed shall be distributed to all members. Ur-
gent agenda items may be raised at the meeting for
the Committee�s consideration.

(viii) Meeting Dates.
Meetings are to be held at least once every three (3)
months, the date for the next meeting to be included
as a standing agenda item at each meeting.

(ix) Minutes.
Consultative Committee minutes shall be published
and circulated to all Consultative Committee mem-
bers one week after each meeting.
The Committee shall develop an appropriate mecha-
nism for circulation of minutes amongst both man-
agement and employees.
Copies to be provided for staff in staff rooms, lunch
rooms and placed on notice boards.

5. CONDUCT OF MEETINGS
The following provisions shall apply to all levels of the

Consultative Structure.
(a) Chairperson.
The Chairperson shall be appointed annually by the Con-

sultative Committee on a rotational basis between employee
and employer representatives.

(b) Quorum.
A quorum shall comprise a majority of those eligible to at-

tend, provided there is one member or proxy present from
each of the Category Groups. As there is only one AMWU
employee at the Shire of Greenough, this representative may
nominate his own proxy from employees covered by the ME
Award.

(c) Preparation for Meetings.
(i) All members of committees will be expected to pre-

pare for meetings and where necessary and agreed
by the Consultative Committee, all representatives
shall have reasonable time during normal working
hours to research and prepare for committee meet-
ings.

(ii) The committee acknowledges that there will be the
need for employee representatives to brief and con-
sult staff on a regular basis and this shall be done at
a mutually convenient time.

(d) Decisions.
All decisions of the Consultative Committee shall be made

by consensus.
6. FINAL DECISION MAKING
All consultation and final decision making relating to Award

matters, will be conducted between management and union
officials for final ratification by members of the Australian
Services Union/Municipal Employees Union/Australian Metal
Workers Union and Council.

7. DISPUTE SETTLEMENT PROCEDURES
If there is no Agreement concerning any aspect relating to

workplace reform then the status quo shall remain.
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EXHIBIT C
Page 1

ENTERPRISE BARGAINING
PRIOR ACHIEVEMENTS IN WORKPLACE RE-

FORMS�WORKS
1 TQM

� Flocon Truck
� Sign Maintenance Truck
� Low Bed Trailer
� 14 Ton Pig Trailer
� Pedestrian Roller Trailer
� Crane Mounted Truck�G7030
� Discussion of design and manufacture of 1 man load-

ing of Water Binding Truck
� Plant Modifications
� Implementation of Modifications
� Storm Water Lid Lifter
� Wall Mounted Lifting Device for Lifting or Speader

Boxes

� Wind Rower for Flocon
� Alteration and manufacture attachments of Free

Wheel Roller to grader
� Endwall Moulds
� Gully Grate Moulds
� Heavy Duty Wash Bay at Road Works Depot
� Operational Procedures Manuals for Road Plant

Specifications
� Input of purchases for our type of work.

2 IMPLEMENTING WHITEBOARDS
� Maintenance and Recording
� Safety Award Boards
� Airport Plant Utilisation
� Fax Machine

3 OPERATORS
� Carry out all Plant Services
� Assist Mechanic with all types of repairs
� Daily checklist for Rollers
� Experienced multi skilled operators.
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STATE HOUSING COMMISSION (HOMESWEST)
ENTERPRISE BARGAINING AGREEMENT 1996

No. PSA AG 17 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australian Branch
and Another

and
State Housing Commission.

No. PSG AG 17 of 1996.

State Housing Commission (Homeswest) Enterprise
Bargaining Agreement 1996.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

6 December 1996.
Order.

HAVING heard Mr R. Carlton on behalf of the Applicants
and Mr J. Kirwan and with him Mr S. Stacey on behalf of
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Agreement known as the State Housing Com-
mission (Homeswest) Enterprise Bargaining Agreement
1996 attached hereto be and is hereby registered as an
industrial agreement and shall have effect on and from 4
December 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the State Housing Com-

mission (Homeswest) Enterprise Bargaining Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope of the Agreement
4. Potential Number of Employees Under the Agree-

ment
5. Parties to the Agreement
6. Definitions
7. Date and Period of Operation of the Agreement
8. No Further Claims
9. Relationship to Parent Awards and Agreements

10. Single Bargaining Unit
11. Audit of 4% Second Tier and 1989 Structural Effi-

ciency Principles
12. Objectives and Principles
13. Productivity Improvement
14. Productivity Measurement
15. Salary Increase
16. Dispute Settlement Procedure
17. Hours

17A. Part-Time Employment
18. Shift Work Allowance
19. Overtime
20. Annual Leave
21. Long Service Leave
22. Sick Leave
23. Parental Leave
24. Family Leave
25. Short Leave
26. Cultural Leave
27. Caretakers
28. Signatures of Parties to the Agreement

Schedule A�Salary Increase�Public Service
Officers
Schedule B�Wage Increase�Resident Caretakers

3.�SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to State Housing

Commission (Homeswest) employees, including Senior Ex-
ecutive Service employees working in the State Housing Com-
mission who are members of, or are eligible to be members of
the Associations/Unions party to this Agreement.

4.�POTENTIAL NUMBER OF EMPLOYEES UNDER
THIS AGREEMENT

The potential number of employees party to this Agreement
is 154 employees. The Department is also offering a Workplace
Agreement and therefore some of the potential number of
employees party to this Agreement may be reduced by those
employees taking up the Workplace Agreement.

5.�PARTIES TO THE AGREEMENT
5.1 Employer

� State Housing Commission (Homeswest)
5.2 Union

� Civil Service Association of Western Australia In-
corporated

� Australian Liquor Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
West Australian Branch

6.�DEFINITIONS
�Agreement�: the State Housing Commission (Homeswest)

Enterprise Bargaining Agreement 1996.
�Business Unit�: a discrete group within the Department which

provides defined services and products for internal cus-
tomers on a �user choice� and/or �user pays� basis, and for
external customers, only on the basis of full costs based
on accrual accounting.

�Department�: State Housing Commission (Homeswest)
�Employee�: for the purpose of this Agreement, someone who

is referred to at Clause 3�Scope.
�Employer�: State Housing Commission
�Government�: the State Government of Western Australia
�Minister�: the Minister of the Crown responsible for the ad-

ministration of the State Housing Commission
�Unions�: the unions and associations listed as parties to this

Agreement which are listed in Clause 5 of this Agree-
ment.

�WAIRC�: the Western Australian Industrial Relations Com-
mission

7.�DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

7.1 This Agreement shall operate from the beginning of the
first pay period commencing on or after 4 December 1996
and shall expire on 30 September 1997.

7.2 The parties agree to review this Agreement six months
prior to the expiration of this Agreement.

7.3 The pay quantums achieved and the working arrange-
ments introduced as a result of this Agreement will remain
and form the base for future Agreements or continue to apply
in the absence of a further Agreement. This Agreement shall
continue in force after its expiry date until such time as any of
the parties withdraws from the Agreement by notice in writ-
ing to the other party or parties and to the WAIRC.

8.�NO FURTHER CLAIMS
8.1 The parties to this agreement undertake that for the du-

ration of the agreement there shall be no further salary or wage
increases sought or granted except where consistent with a
National or State Wage Case decision.

8.2 This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

9.� RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

9.1 This agreement shall be read in conjunction with the
Public Service Award 1992, which shall apply to the parties
bound to this Agreement. In the case of any inconsistencies,
this Agreement shall have precedence to the extent of the in-
consistencies. The provisions of this Sub-Clause shall apply
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only to employees that would otherwise be covered by the
Public Service Award 1992.

9.2 This agreement shall be read in conjunction with the
Cleaners & Caretakers (Government) Award 1975, which shall
apply to the parties bound to this Agreement. The provisions
of this sub-Clause shall apply only to employees that would
otherwise be covered by the Cleaners & Caretakers
(Government) Award 1975.

In the case of any inconsistencies, this Agreement shall have
precedence to the extent of the inconsistencies.   In any event
the following Clauses of this Agreement do not apply to em-
ployees that would otherwise be covered by the Cleaners &
Caretakers (Government) Award 1975:

Clause 17�Hours
Clause 17A�Part-time Employment
Clause 18�Shift Work
Clause 19�Overtime
Clause 20�Annual Leave
Clause 21�Long Service Leave
Clause 22�Sick Leave

10.�SINGLE BARGAINING UNIT
10.1 This agreement has been negotiated through a negoti-

ating committee.
10.2 The negotiating committee comprises representatives

from the State Housing Commission (Homeswest) and the
Civil Service Association of Western Australia (CSA).

11.�AUDIT OF 4% SECOND TIER AND 1989
STRUCTURAL EFFICIENCY PRINCIPLES

The parties agree that matters arising from previous indus-
trial agreements or award changes emanating from the �Re-
structuring and Efficiency Principle� of 1987, and the
Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.

A complete audit of structural efficiency initiatives since
the advent of the Restructuring and Efficiency Principles of
1987 has been completed and all parties confirm that none of
the previous initiatives form part of this Agreement.

12.�OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are :

12.1 To achieve a reduction of 5% in Homeswest�s Ad-
ministration Budget for 1996/1997.

12.2 To comply with and promote Homeswest�s Customer
Service Charter.

12.3 To contribute toward Homeswest�s Mission State-
ment, its objectives of which are :

i. To provide appropriate and affordable hous-
ing options for people who cannot access the
private market.

ii. To ensure that housing assistance products and
services are delivered in an equitable and ef-
fective manner.

iii. To ensure that funds are used efficiently to
enhance the long term financial viability.

iv. To optimise and develop Homeswest�s human
resources to maximise their productive poten-
tial.

12.4 To work within a flexible organisational structure
that can adapt and respond to the changing require-
ments of the community.

12.5 To promote and establish more flexible and efficient
work practises, which contribute toward improved
services to the community.

12.6 To assist staff in the development and acquisition of
skills, whilst providing them with more flexible
working conditions.

12.7 To promote health, safety, welfare and equal oppor-
tunity for all employees.

13.�PRODUCTIVITY IMPROVEMENT
13.1 The parties are committed to achieving a reduction in

Homeswest�s Administration Budget for 1996/1997.

Staff to be involved in developing future initiatives to im-
prove productivity against the operational budgets.

13.2 The salary increases provided for under this agreement
incorporate a component which is in recognition of achieve-
ments in the recent past, such as:

� the implementation of the Customer Service Char-
ter

� improvements in the re-let times of vacated rental
properties

� improvements in the levels of rental arrears
� reductions in administration expenses
� streamlining of policies and procedures
� the introduction of the rental policy manual

13.3 Strategies and Initiatives Contributing Toward Improve-
ments in Productivity :

(a). Accountability Initiatives
i. Project Management�staff accountable for

completion of projects, within timeframes and
budgets, training programmes to assist in
project management.

ii. Standardised Procedures�Development of
policy and procedure manuals for core busi-
ness areas, assisting staff to manage their func-
tion in accordance with approved guidelines.

(b). Improved Work Practises.
i. Promotion of best practice through

benchmarking and continuous improvement.
ii. Review of Positions�Job Description Form

(JDF) reviewed at the time of the annual ap-
praisal.

(c). Improvement of Services for Homeswest�s Custom-
ers.

i. Problem Solving�employees actively in-
volved in problem-solving within their work
area.

ii. Active Participation�in the development of
strategies to improve the quality of Homeswest
services, (surveys/feedback sessions).

(d). Development of staff.
i. Performance Management�Staff perform-

ance to be reviewed at least annually, to pro-
vide feedback and identify developmental
needs

ii. Commitment of staff to �continuous learning�.
14.� PRODUCTIVITY MEASUREMENT

14.1 The parties agree that for the purposes of this Agree-
ment, Homeswest�s Administration budget will be the primary
indicator, for the purposes of measuring productivity improve-
ments.

14.2 The parties agree that employees should be encour-
aged to understand the measurement of the Administration
budget.

14.3 The parties agree that the measurement of productiv-
ity, will be subject to measurement by the appropriate Audit-
ing body. Homeswest�s three major business functions, being
the Rental Operations, Land Development and Home Purchase
functions, will be monitored and reported on a quarterly ba-
sis.

Such information will be used as an indicator of Homeswest�s
performance towards the primary target of a 5 % reduction in
the Administration Budget for 1996/1997.

15.�SALARY INCREASES
15.1 Salary Increase�Public Service Officers [Officers

Covered by the Public Service Award 1992]:
A salary increase of 8% shall be paid to these employees

effective from the first complete pay period commencing on
or after 4 December 1996, as per the rates outlined in Sched-
ule A.

15.2 Wage Increase�Resident Caretakers [Employees Cov-
ered by the Cleaners & Caretakers (Government) Award 1975]:

A wage increase of 8% shall be paid to these employees
effective from the first complete pay period commencing on
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or after 4 December 1996, as per the rates outlined in Sched-
ule B.

16.�DISPUTE SETTLEMENT PROCEDURE
Subject to the provisions of the Public Sector Management

Act 1994 the following procedures are to be followed in con-
nection with questions, disputes or difficulties arising under
this Agreement.

16.1 Internal Dispute Resolution
(a) The employee concerned shall discuss the grievance

with their immediate supervisor in the first instance.
(b) If the matter is not resolved within 2 working days

of the above discussion, the matter shall be referred
by the employee to the Branch Manager for resolu-
tion.

(c) If the matter is not resolved within 5 working days
of the above referral, the matter may then be referred
in writing by the employee (or their CSA representa-
tive) to the Executive Director or his nominated rep-
resentative (Manager Human Resources) for
resolution.

(d) An employee may be accompanied by a representa-
tive should any meetings be convened to discuss the
matters in contention. However 24 hours notice shall
be provided of the officer�s intention to have a rep-
resentative accompany them.

16.2 External Dispute Resolution
If the matter is not resolved within 5 working days of the

employee�s (or representative�s) notification of the dispute to
the Executive Director (or his nominated representative) the
matter may then be referred as a �dispute� by either party to
the WA Industrial Relations Commission.

17.� HOURS
17.1 Hours of Duty
Hours of duty will be 38 hours per week (152 hours per

4 weekly period) to be worked between 7.00 am and 6.00 pm
Monday to Friday. A lunch interval of thirty minutes to one
hour and thirty minutes may be taken between 11.30 am and
2.00 pm as agreed between the officer and the supervisor.
Subject to the lunch interval hours of duty are to be worked as
one continuous period.

17.2 Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the Executive Direc-
tor. The roster will indicate the minimum staff-
ing and any other requirements in respect to
starting and finishing times, lunch break cov-
erage and flexi-leave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected officers no later than three days prior
to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected officers, subject to the Ex-
ecutive Director retaining the right to deter-
mine arrangements to suit the operational
needs of the department.

(iv) Subject to four weeks notice being given to
affected officers, the Executive Director may
withdraw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The hours of duty may be an average of 7 hours

36 minutes per day which may be worked with
flexible commencement and finishing times
in accordance with the provisions of this Sub-
Clause, provided that the required hours of
duty for each four week settlement period shall
be 152 hours.

(ii) For the purpose of paid leave and Public Holi-
days, a day shall be credited as 7 hours 36
minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, officers may

select their own starting and finishing times within
the following periods:

7.30 am to 9.30 am
11.30 am to 2.00 pm (Minimum half an hour

break)
3.30 pm to 6.00 pm

(d) Core Periods
Officers must work in the following core periods un-
less unavoidably absent due to illness or approved
leave.

9.30 am to 11.30 am
2.00 pm to 3.30 pm

(e) Lunch Break
(i) An officer shall be allowed to extend the meal

break between 11.30 am and 2.00 pm of not
less than 30 minutes but not exceeding 45
minutes except as provided below.

(ii) An officer may be allowed to extend the meal
break beyond 30 minutes to a maximum of 90
minutes. Such an extension is subject to prior
approval of the officer�s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an officer may be allowed a maximum
of two full days or any combination of half
days and full days that does not in total ex-
ceed two days in any one settlement period.

(ii) Approval to take flexileave is subject to the
officer having accrued sufficient credit hours
to cover the absence prior to taking the leave.
In exceptional circumstances and with the
approval of the Executive Director, flexileave
may be taken before accrual subject to such
conditions as the Executive Director may im-
pose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 152 hours.

(h) Credit Hours
(i) Credit hours in excess of the required 152

hours to a maximum of 7 hours 36 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried for-
ward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes
at the end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) For debit hours in excess of 4 hours, officer
shall be required to take leave without pay for
the period necessary to reduce debit hours to
those specified in subparagraph (i)(i) of this
Sub-Clause.

(iii) Officers having excessive debit hours may be
placed on standard working hours in addition
to being required to take leave without pay.

(j) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one
day, assuming a 7.30 am start, 6.00 pm finish and 30
minutes for lunch.
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(k) Study Leave
Where study leave has been approved by the Execu-
tive Director pursuant to the provisions of Clause
25�Study Leave of the Public Service Award 1992,
credits will be given for education commitments fall-
ing within the prescribed hours of duty and for which
�time off� is necessary to allow for attendance at
formal classes.

17.3 Nine Day Fortnight
(a) Hours of Duty

(i) The Executive Director may authorise the
operation of a nine day fortnight where the
prescribed hours of duty of 76 hours a fort-
night are worked over nine days of the fort-
night, exclusive of work performed on
Saturday, Sunday and the special rostered day
off, with each day consisting of 8 hours and
27 minutes.

(ii) The Executive Director shall determine offic-
ers� commencing and finishing times between
the spread of 7.30 am and 6.00 pm, in order to
ensure that departmental requirements are met
on each day.

(b) Lunch Break
(i) Officers shall be allowed forty five minutes

for a meal break between 12 noon and 2.00
pm to meet departmental requirements.

(ii) Such meal breaks shall be arranged so that
adequate staff are on duty between 12 noon
and 2.00 pm to meet departmental require-
ments.

(c) Special Rostered Day Off
Each officer shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours
of duty and special rostered days off for each of-
ficer.

(d) Leave, Public and Public Service Holidays.
For the purposes of leave and Public Holidays, a
day shall be credited as 8 hours 27 minutes notwith-
standing the following:

(i) When a Public Holiday falls on an officer�s
special rostered day off the officer shall be
granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
eighteen rostered working days of 8 hours 27
minutes, and two special rostered days off.

(iv) An officer who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Study Leave
Credits for study leave will be given for educational
commitments falling due between an officer�s nomi-
nated starting and finishing times.

17A.�PART-TIME EMPLOYMENT
17A.1 Definitions

(a) Permanent part-time employment is defined as regu-
lar and continuing employment for a minimum of
15 hours and 12 minutes per week, and a maximum
of 30 hours and 24 minutes per week.

(b) A part-time position shall be one which has discrete
functions and responsibilities, but arranged in such
a way as to be consistent with job redesign and
multiskilling.

17A.2 Part-Time Agreement
(a) Each permanent part-time arrangement shall be con-

firmed in writing and shall include the agreed

period of the arrangement, and the agreed hours of
duty in accordance with Sub-Clause (3) of this
Clause.

(b) The conversion of a full-time officer to part-time
employment can only be implemented with the writ-
ten consent or by written request of that officer. No
officer may be converted to part-time employment
without his/her prior agreement.

17A.3 Hours of Duty
(a) Except as approved by the Executive Director, the

parameters for the working of �ordinary hours� shall
be 7.00am to 6.00pm.

(b) The Executive Director shall specify in writing be-
fore a part-time officer commences duty, the pre-
scribed weekly and daily hours of duty for the officer
including starting and finishing times each day (�or-
dinary hours�).

(c) The Executive Director shall give an officer one (1)
month�s notice of any proposed variation to that of-
ficer�s starting and finishing times and/or particular
days worked, provided that the Executive Director
shall not vary the officer�s total weekly hours of duty
without the officer�s prior written consent.

(d) There may be exceptional reasons for temporary
variations to an officer�s working hours. Since the
usual reasons for seeking part-time employment are
because of other commitments, any variations must
be agreed to in writing by the part-time officer.
If agreement is reached to vary an officer�s ordinary
working hours pursuant to this Sub-Clause:

(i) Time worked to 7 hours and 36 minutes on
any day is not to be regarded as overtime but
an extension of the contract hours for that day
and should be paid at the normal rate of pay.

(ii) Overtime shall not be payable unless the total
time worked on any day exceeds 8 hours.

(iii) Additional days worked, up to a total of five
days per week, are also regarded as an exten-
sion of the contract and should be paid at the
normal rate.

17A.4 Salary and Annual Increments
(a) An officer who is employed on a part-time basis shall

be paid a proportion of the appropriate full-time sal-
ary dependent upon time worked. The salary shall
be calculated in the following manner�

Hours worked f/night f/time salary f/night
_________________ x _____________

76 1
(b) A part-time officer shall be entitled to annual incre-

ments in accordance with Clause 14�Salaries of this
Agreement, Subject to meeting the usual perform-
ance criteria.

17A.5 Leave
(a) A part-time officer shall be entitled to the same leave

and conditions prescribed in this agreement for full
time officers.

(b) Payment to an officer proceeding on accrued annual
leave and long service leave shall be calculated on a
pro rata basis having regard for any variations to the
officer�s ordinary working hours during the accrual
period.

(c) Sick leave and any other paid leave shall be paid at
the current salary, but only for those hours or days
that would normally have been worked had the of-
ficer not been on such leave.

17A.6 Holidays
A part-time Officer shall be allowed the prescribed Public

Service Holidays without deduction of pay in respect of each
holiday which is observed on a day ordinarily worked by the
part-time Officer.

17A.7 Right of Reversion of Officers
(a) Where a full-time officer is permitted, at his or her

initiative, to work part-time for a period no greater
than 12 months in the position he or she occupied
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on a full-time basis before becoming part-time, that
officer has a right (upon written application) to re-
vert to full-time hours in that position or a position
of equal classification as soon as is deemed practi-
cable by the Executive Director, but no later than
the expiry of the agreed period.

(b) A full-time officer who is permitted at his or her ini-
tiative to work part-time for a period greater than 12
months in the position he or she occupied on a full-
time basis before becoming part-time, may apply to
revert to full-time hours in that position but only as
soon as is deemed practicable by the Executive Di-
rector.
This should not prevent the transfer of said officer
to another full-time position at a salary commensu-
rable on that of his or her previous full-time posi-
tion.

(c) A part-time officer who was previously a full-time
officer within the organisation, who occupies a part-
time office which was the initiative of management
and who desires to revert to full-time employment
will be required to seek promotion or transfer to
full-time position by:

(i) application for advertised vacancies; and/or
(ii) by notification in writing to the Executive

Director of his or her desire to revert to
full-time employment.

(d) Nothing in paragraph (c) of this Sub-Clause shall
prevent the Executive Director, with the written con-
sent of the officer, transferring that officer to a full-
time position at a level less than the officer�s
Substantive level.
Prior to effecting the transfer of an officer under
paragraph (c) of this Sub-Clause the Executive Di-
rector shall:

(i) notify the officer of the specific position to
which the Executive Director proposes to
transfer the officer; and

(ii) obtain the written consent of the officer to his
or transfer to that position.

18.�SHIFT WORK ALLOWANCE
18.1 In this Clause the following expressions shall have the

following meaning:
�Day shift� means shift commencing after 6.00am and

before 12.00 noon.
�Afternoon shift� means a shift commencing at or after

12.00 noon and before 6.00pm.
�Night shift� means a shift commencing at or after 6.00pm

and before 6.01am.
�Public holiday� shall mean a holiday provided in Clause

20.�Public Holidays of the Public Service Award 1992.
18.2 a) An officer required to work an afternoon or a night

shift of eight hours (8) shall, in addition to the ordi-
nary rate of salary, be paid an allowance in accord-
ance with Schedule J.�Shift Work Allowance of the
Public Service Award 1992.

b) Work performed during ordinary rostered hours on
Saturdays or Sundays shall be paid at the rate of time
and one-half and on public service holidays at dou-
ble time and one-half. These rates shall be paid in
lieu of the allowance prescribed in paragraph (2)(a)
of this Sub-Clause.
Provided that in lieu of the foregoing provisions of
this Sub-Clause and Subject to agreement between
the Executive Director and the officer, work per-
formed during ordinary rostered hours on a public
service holiday shall be paid for at the rate of time
and one-half and the officer may, in addition, be al-
lowed a day�s leave with pay in to be added to an-
nual leave or to be taken at some other time within a
period of one year.

c) An officer rostered off duty on a public service holi-
day shall be paid at ordinary rates for such day or,
Subject to agreement between the Executive Direc-
tor and the officer, be allowed a day�s leave with pay

to be added to the officer�s next annual leave entitle-
ment or taken at a mutually convenient time within
a period of one year.

d) An officer engaged on shift work who is rostered to
work regularly on Sundays and/or Public Service
Holidays shall be entitled to one week�s leave in
addition to the officer�s normal entitlement to an-
nual leave.

e) Additional leave provided by paragraphs (b) and (c)
of this Sub-Clause shall not be Subject to the annual
leave loading prescribed by Sub-Clause (11) of
Clause 20�Annual Leave of this Agreement.

f) When an officer begins or ceases a shift between the
hours of 11.00pm and 7.00am and no public trans-
port is available, reimbursement at the appropriate
rate of hire being that prescribed in Clause 35.4
(Motor Vehicle Allowance) of the Public Service
Award 1992 and shall be made if the officer�s pri-
vate motor vehicle or cycle is used for the journey
between the officer�s residence and head-quarters and
the return journey.
The provisions of this Sub-Clause shall only be ap-
plied to officers living and working within a radius
of 50km of the Perth City Railway Station.

18.3 Hours of Duty and Rosters
(a) An officer engaged on shifts shall work a 76 hour

fortnight, exclusive of meal intervals.
(b) Meal breaks shall be for a period of at least thirty

(30) minutes, but not greater than one hour for each
meal.

(c) Officers may be rostered to work on any of the seven
days of the week provided that no officer shall be
rostered for more than six (6) consecutive days.

(d) The roster period shall commence at the beginning
of a pay period and continue for fourteen days (14)
consecutive days. Rosters shall be available to of-
ficers at least five (5) clear working days prior to the
commencement of the roster.

(e) A roster may only be altered on account of a contin-
gency which the Executive Director could not have
been reasonably expected to foresee. When a roster
is altered, the officer concerned shall be notified of
the changed shift 24 hours before the changed shift
commences. Provided that where such notice is not
given, the officer shall be paid overtime in accord-
ance with Clause 19. Overtime for the duration of
the changed shift. This provision shall not apply to
an officer who was absent from duty on the officer�s
last rostered shift.

(f) An officer shall not be rostered for duty until at least
ten (10) hours have elapsed from the time the offic-
er�s previous rostered shift ended. Provided that
where agreement is reached between the officer and
the Executive Director the ten (10) hour break may
be reduced to accommodate special shift arrange-
ments, except under no circumstances shall such an
agreement provide for an agreement of less than 8
hours.

(g) An officer shall not be retained permanently on one
shift unless the officer so elects in writing.

(h) Officers shall be allowed to exchange shifts or days
off with other officers provided the approval of the
Executive Director has been obtained and provided
further that any excess hours worked shall not in-
volve the payment of overtime.

19.�OVERTIME
19.1 For the purposes of this Clause, the following terms

shall have the following meanings:
(a) �Overtime� means all work performed only at the

direction of the Chief Executive Officer or a duly
authorised officer outside the prescribed hours of
duty.

(b) �Emergency Duty� means: duty by an officer re-
quired to return to duty, without prior notice, to meet
an emergency at a time that the officer would not
ordinarily have been on duty.
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(c) �Prescribed hours of duty� means an officer�s nor-
mal working hours as prescribed by the Chief Ex-
ecutive Officer in accordance with Clause
17.�Hours, of this Agreement.

(d) �Duly authorised officer� means an officer or offic-
ers appointed in writing by the Chief Executive Of-
ficer for the purpose of authorising overtime.

(e) �A day� shall mean from midnight to midnight.
(f) �Public Service Holiday� means the days prescribed

as Public Holidays or Public Service Holidays in
Clause 20.�Public Holidays of the Public Service
Award 1992.

(g) �Ordinary travelling time� means time that an of-
ficer would have ordinarily spent in travelling once
daily from the officer�s home to the officer�s usual
headquarters and home again, by either public trans-
port, or where continuing approval has been given
to use a vehicle for official business, by that vehicle.

(h) �Excess travelling time� means all time travelled on
official business outside prescribed hours of duty and
away from the officer�s usual headquarters in accord-
ance with Sub-Clause 19.7 of this Clause.

(i) �Fortnightly salary� means an officer�s Substantive
salary exclusive of any allowances such as the dis-
trict allowance, personal allowance, qualifications
allowance, efficiency allowance, service allowance,
special allowance, or higher duties allowance un-
less otherwise approved by the Chief Executive Of-
ficer. Provided that a special allowance or higher
duties allowance shall be included in �fortnightly
salary� when overtime is worked on duties for which
these allowances are specifically paid.

(j) �Commuted overtime� means an agreed allowance
negotiated between the Association and the Chief
Executive Officer, paid in lieu of actual overtime
worked for a group of officers occupying positions
which require work to be performed consistently and
regularly outside and in excess of the prescribed
hours of duty.

(k) �Out of hours contact� shall include the following:
STANDBY�shall mean a written instruction
to an officer to remain at the officer�s place of
employment during any period outside the of-
ficer�s normal hours of duty, and to perform
certain designated tasks periodically or on an
ad hoc basis.
Such officer shall be provided with appropri-
ate facilities for sleeping if attendance is over-
night, and other personal needs, where
practicable. Other than in extraordinary cir-
cumstances, officers shall not be required to
perform more than two periods of standby in
any rostered week.
This provision shall not replace normal over-
time or shift work requirements.
ON CALL�shall mean a written instruction
to an officer rostered to remain at the officer�s
residence or to otherwise be immediately
contactable by telephone or paging system
outside the officer�s normal hours of duty in
case of a call out requiring an immediate re-
turn to duty.
AVAILABILITY�shall mean a written in-
struction to an officer to remain contactable,
but not necessarily in immediate proximity to
a telephone or paging system, outside the of-
ficer�s normal hours of duty and be available
and in a fit state at all such times for recall to
duty.
�Availability� will not include situations in
which officers carry or make their telephone
numbers available only in the event that they
may be needed for casual contact or recall to
work. Subject to Sub-Clause 19.3 of this
Clause recall to work under such circum-
stances would constitute emergency duty in
accordance with Sub-Clause 19.6 of this
Clause.

19.2 Overtime
(a) An officer who works overtime for a greater period

than 30 minutes, shall be entitled to payment in ac-
cordance with paragraph (d) of this Sub-Clause, or
time off in lieu of payment in accordance with para-
graph (b) of this Sub-Clause, or any combination of
payment or time off in lieu.

(b) Time off in lieu
(i) Where the officer or the Chief Executive Of-

ficer or the duly authorised officer, so elects
in writing prior to overtime being worked, time
off in lieu of payment for overtime worked
may be taken in accordance with the time ra-
tios in paragraph (d) of this Sub-Clause.

(ii) The officer shall be required to clear accumu-
lated time off in lieu within two months of the
overtime being performed, provided that by
written agreement between the officer and the
Chief Executive Officer, or duly authorised
officer, time off in lieu of payment for over-
time may be accumulated beyond two months
from the time the overtime is performed so as
to be taken in conjunction with periods of ap-
proved leave.

(iii) If the department is unable to release the of-
ficer to clear such leave within two months of
the overtime being performed, and no further
agreement prescribed in Subparagraph (ii) of
this paragraph is reached, then the officer shall
be paid for the overtime worked.

(c) Commuted Allowance
Any commuted allowance and/or time off in lieu of
overtime, other than that provided in paragraph (b)
of this Sub-Clause, shall be negotiated between the
Association and the Chief Executive Officer.

(d) Payment for Overtime
Payment for overtime shall be calculated on an hourly
basis in accordance with the following formula:

(i) Weekdays
For the first three hours worked outside the
prescribed hours of duty on any one weekday
at the rate of time and one half:
i.e. Fortnightly Salary 3

������� x �
76 2

After the first three hours on any one week
day at the rate of double time:
i.e. Fortnightly Salary 2

������� x �
76 1

(ii) Saturdays
For the first three hours on any Saturday, be-
fore 12.00 noon, at the rate of time and one
half:
i.e. Fortnightly Salary 3

������� x �
76 2

After the first three hours or after 12.00 noon,
whichever is the earlier, on any Saturday at
the rate of double time:
i.e. Fortnightly Salary 2

������� x �
76 1

(iii) Sundays
For all hours on any Sunday, at the rate of
double time:
i.e. Fortnightly Salary 2

������� x �
76 1

(iv) Public Service Holidays
For hours worked during prescribed hours of
duty on any Public Service Holiday at the rate
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of time and one half (in addition to the nor-
mal pay for that day):
i.e. Fortnightly Salary 3

������� x �
76 2

For hours worked outside of the prescribed
hours of duty on any Public Service Holiday
at the rate of double time and a half:
i.e. Fortnightly Salary 5

������� x �
76 2

(e) Annual Leave/Long Service Leave
An officer directed to return to duty during periods
of annual or long service leave shall be deemed to
be no longer on leave for the duration of that period
of duty.

(i) If the officer is directed to return to duty dur-
ing a period of leave during prescribed hours
of duty, then that officer shall be recredited
with that leave for the same number of hours
of duty performed.

(ii) If the officer is directed to return to duty dur-
ing a period of leave outside of prescribed
hours of duty, then that officer shall be enti-
tled to payment of overtime in accordance with
Sub-Clause 19.2 of this Clause.

(f) Time Worked Past Midnight
Where an officer is required to work a continuous
period of overtime which extends past midnight into
the succeeding day the time worked after midnight
shall be included with that worked before midnight
for the purpose of calculation of payment provided
for in this Sub-Clause.

(g) Minimum Periods for Return to Duty
(i) An officer, having received prior notice, who

is required to return to duty:
(aa) on a Saturday, Sunday or Public Serv-

ice Holiday, otherwise than during pre-
scribed hours of duty, shall be entitled
to payment at the rate in accordance
with paragraph (d) of this Sub-Clause
for a minimum of three hours;

(bb) before or after the prescribed hours of
duty on a weekday shall be entitled to
payment at the rate in accordance with
paragraph (d) of this Sub-Clause for a
minimum period of one and one half
hours;

(ii) For the purpose of this Sub-Clause, where an
officer is required to return to duty more than
once, each duty period shall stand alone in
respect to the application of minimum period
payment except where the second or Subse-
quent return to duty is within any such mini-
mum period.

(iii) The provisions of this Subparagraph shall not
apply in cases where it is customary for an
officer to return to the place of employment
to perform a specific job outside the prescribed
hours of duty, or where the overtime is con-
tinuous (Subject to a meal break) with the
completion or commencement of prescribed
hours of duty.

(h) Overtime at a Place Other than Usual Headquarters
(i) When an officer is directed to work overtime

at a place other than usual headquarters, and
provided that the place where the overtime is
to be worked is situated in the area within a
radius of fifty (50) kilometres from usual head-
quarters, and the time spent in travelling to
and from that place is in excess of the time
which an officer would ordinarily spend in
travelling to and from usual headquarters, and
provided such travel is undertaken on the same
day as the overtime is worked, then such

excess time shall be deemed to form part of
the overtime worked.

(ii) Except as provided in paragraph (e) of Sub-
Clause 19.5 and paragraph (b) of Sub-Clause
19.6 of this Clause, when an officer is directed
to work overtime at a place other than usual
headquarters, and provided that the place
where the overtime is to be worked is situated
outside the area within a radius of fifty (50)
kilometres from usual headquarters and the
time spent in travelling to and from that place
is in excess of the time which the officer would
ordinarily spend in travelling to and from usual
headquarters, then the officer shall be granted
time off in lieu of such excess time spent in
actual travel in accordance with Sub-Clause
19.7 Excess Travelling Time of this Clause.

(i) Ten Hour Break
(i) When overtime is worked, a break of not less

than ten (10) hours shall be taken between the
completion of work on one day and the com-
mencement of work on the next, without loss
of salary for ordinary working time occurring
during such absence.

(ii) Provided that where an officer is directed to
return to or continue work without the break
provided in Subparagraph (i) of this paragraph
then the officer shall be paid at double the or-
dinary rate until released from duty, or until
the officer has had ten consecutive hours off
duty without loss of salary for ordinary work-
ing time occurring during such absence.

(iii) The provisions of Subparagraphs (i) and (ii)
of this paragraph, shall not apply to officers
included in Sub-Clause 19.5 of this Clause.

19.3 Cases Where Overtime Provisions Do Not Apply
(a) Except as provided in paragraph (b) of this Sub-

Clause, payment for overtime, or the granting of time
off in lieu of overtime, or travelling time, shall not
be approved in the following cases:

(i) Officers whose maximum salary or maximum
salary and allowance in the nature of salary
exceeds that as determined for Level 5 as pre-
scribed by Clause 15�Salaries of this Agree-
ment.

(ii) Officers whose work is not Subject to close
supervision.

(b) (i) Where it appears just and reasonable, the Chief
Executive Officer may approve the payment
of overtime or grant time off in lieu to any
officer referred to in paragraph (a) of this Sub-
Clause.

(ii) When an officer who is not Subject to close
supervision is directed by the Chief Execu-
tive Officer to carry out specific duties involv-
ing the working of overtime, and provided
such overtime can be reasonably determined
by the officer�s supervisor, then such officer
shall be entitled to payment or time off in lieu
of overtime worked in accordance with para-
graphs 19.2(d) or 19.2(b) of this Clause.

19.4 Meal Allowances
(a) A break of 30 minutes shall be made for meals be-

tween 5.30 am and 7.30 am, between 12.00 noon
and 2.00pm, and between 4.30 pm and 6.30 pm when
overtime duty is being performed.

(b) Except in the case of emergency, an officer shall not
be compelled to work more than five hours over-
time duty without a meal break. At the conclusion
of a meal break, the calculation of the five hour limit
recommences.

(c) An officer required to work overtime of not less than
two hours, and who actually purchases a meal shall
be reimbursed in accordance with Part 2 of Sched-
ule H.�Overtime of the Public Service Award 1992,
in addition to any payment for overtime to which
that officer is entitled.
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and from the place at which duty is to be performed,
shall be included with actual duty for the purposes
of overtime payment.

(f) Minimum payment provisions do not apply to an
officer rostered for �out of hours contact� duty.

(g) An officer in receipt of an �out of hours contact�
allowance and who is recalled to duty shall not be
regarded as having performed emergency duty in
accordance with Sub-Clause 19.6 of this Clause.

(h) Officers Subject to this Clause shall, where practi-
cable, be periodically relieved from any requirement
to hold themselves on �standby�, �on call� or �avail-
ability�.

(i) No officer shall be on out of hours contact after the
last working day preceding a period of annual leave
or long service leave.

19.6 Emergency Duty
(a) Where an officer is required to return to duty to meet

an emergency at a time when he or she would not
ordinarily have been on duty, and no notice of such
call was given prior to completion of usual duty on
the last day of work prior to the day on which called
on duty, then if called to duty:

(i) on a Saturday, Sunday or Public Service Holi-
day, otherwise than during prescribed hours
of duty he/she shall be entitled to payment at
the rate in accordance with Sub-Clause 19.2
of this Clause for a minimum period of three
hours;

(ii) before or after the prescribed hours of duty on
a weekday he/she shall be entitled to payment
at the rate in accordance with Sub-Clause 19.2
of this Clause for a minimum period of two
and a half hours.

(b) Time spent in travelling to and from the place of
duty where the officer is actually recalled to perform
emergency duty shall be included with actual duty
performed for the purpose of overtime payment.

(c) An officer recalled for emergency duty shall not be
obliged to work for the minimum period if the work
is completed in less time, provided that an officer
called out more than once within any such minimum
period shall not be entitled to any further payment
for the time worked within that minimum period.

(d) Where an officer is required to work beyond the
minimum period on the first or Subsequent recall
for emergency duty, the additional time worked at
the conclusion of that minimum period shall be paid
in accordance with the appropriate rate in Sub-Clause
19.2 of this Clause.

(e) Where an officer is recalled for a second or Subse-
quent period of emergency duty outside of the ini-
tial minimum period, the officer shall be entitled to
payment for a new minimum period, and the provi-
sions of this Sub-Clause shall be re-applied.

(f) For the purpose of this Sub-Clause, no claim for
payment shall be allowed in respect of any emer-
gency duty, including travelling time, which amounts
to less than 30 minutes.

19.7 Excess Travelling Time
An officer eligible for payment of overtime, who is required

to travel on official business outside normal working hours
and away from usual headquarters shall be granted time off in
lieu of such actual time spent in travelling at equivalent or
ordinary rates on weekdays and at time and one half rates on
Saturdays, Sundays and Public Service Holidays, otherwise
than during prescribed hours of duty, provided that:

(a) such travel is undertaken at the direction of the Chief
Executive Officer;

(b) such travel shall not include:
(i) time spent in travelling by an officer on duty

at a temporary headquarters to the officer�s
home for weekends for the officer�s own con-
venience;

(ii) time spent in travelling by plane between the
hours of 11.00 pm and 6.00am;

(d) An officer working a continuous period of overtime
who has already purchased one meal during a meal
break, shall not be entitled to reimbursement for the
purchase of any Subsequent meal in accordance with
Part 2 of Schedule H.�Overtime of the Public Serv-
ice Award 1992, until that officer has worked a fur-
ther five hours overtime from the time of the last
meal break.

(e) If an officer, having received prior notification of a
requirement to work overtime, is no longer required
to work overtime, then the officer shall be entitled,
in addition to any other penalty, to reimbursement
for a meal previously purchased.

19.5 Out of Hours Contact
(a) Except as otherwise agreed between the Commis-

sioner and the Association, an officer who is required
by the Chief Executive Officer or a duly authorised
officer to be on �out of hours contact� during peri-
ods off duty shall be paid an allowance in accord-
ance with the following formulae for each hour or
part thereof the officer is on �out of hours contact�.
Standby
L2 (min.) weekly rate x 1 x 38

� �
38 100

On Call
L2 (min.) weekly rate x 1 x 19

� �
38 100

Availability
L2 (min) wkly rate x 1 x 19 x  50

� � �
38 100 100

Such allowances are contained in Part 1 of Schedule
H.�Overtime of the Public Service Award 1992.
Provided that payment in accordance with this para-
graph shall not be made with respect to any period
for which payment is made in accordance with the
provisions of Sub-Clause 19.2 of this Clause when
the officer is recalled to work.

(b) When an officer is required to be �on call� or �avail-
ability� and the means of contact is to be by tele-
phone the Department shall:

(i) Where the telephone is not already installed,
pay the cost of such installation.

(ii) Where an officer pays or contributes towards
the payment of the rental of such telephone,
pay the officer 1/52nd of the annual rental paid
by the officer for each seven days or part
thereof on which an officer is rostered to be
�on call� or �availability�.

(iii) Provided that where as a usual feature of the
duties an officer is regularly rostered to be on
�on call� or �availability�, pay the full amount
of the telephone rental. An officer shall be
reimbursed the cost of all telephone calls made
on behalf of the employer as a result of being
on out of hours contact.
Where an officer rostered for �on call� or
�availability� is recalled to duty during the
period for which the officer is on �out of hours
contact� then the officer shall receive payment
for hours worked in accordance with Sub-
Clause 19.2 of this Clause.

(c) An officer shall be reimbursed the cost of all tele-
phone calls made on behalf of the employer as a re-
sult of being on out of hours contact.

(d) Where an officer rostered for �on call� or �availabil-
ity� is recalled to duty during the period for which
the officer is on �out of hours contact� then the of-
ficer shall receive payment for hours worked in ac-
cordance with Subclause 19.2 of this clause.

(e) Where an officer rostered for �on call� or �availabil-
ity� is recalled to duty, the time spent travelling to
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(iii) time spent in travelling by train between the
hours of 11.00 pm and 6.00am;

(iv) time spent in travelling by ship when meals
and accommodation are provided;

(v) time spent in travel resulting from the perma-
nent transfer or promotion of an officer to a
new location;

(vi) time of travelling in which an officer is re-
quired by the department to drive, outside or-
dinary hours of duty, a departmental vehicle
or to drive the officer�s own motor vehicle
involving the payment of mileage allowance,
but such time shall be deemed to be overtime
and paid in accordance with Sub-Clause 19.2
of this Clause. Passengers, however, are enti-
tled to the provisions of this Sub-Clause 19.7
of this Clause;

(vii) time spent in travelling to and from the place
at which overtime or emergency duty is per-
formed, when that travelling time is already
included with actual duty time for the payment
of overtime.

(c) Time off in lieu will not be granted for periods of
less than 30 minutes.

(d) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
of duty which is in excess of the officer�s ordinary
travelling time.

(e) Where the urgent need to travel compels an officer
to travel during the officer�s usual lunch interval such
additional travelling time is not to be taken into ac-
count in computing the number of hours of travel-
ling time due.

(f) In the case of an officer absent from usual headquar-
ters, not involving an overnight stay, the time spent
by the officer, outside the prescribed hours of duty,
in waiting between the time of arrival at place of
duty and the time of commencing duty, and between
the time of ceasing duty and the time of departure by
the first available transport shall be deemed to be
excess travelling time.

(g) In the case of an officer absent from usual headquar-
ters that does involve an overnight stay, the time spent
by the officer, outside the prescribed hours of duty,
in waiting between the time of ceasing duty on the
last day and the time of departure by the first avail-
able transport shall be deemed to be excess travel-
ling time.

19.8 Special Conditions
Any group of officers whose duties necessarily entail spe-

cial conditions of employment shall not be Subject to the pre-
scribed hours of duty as defined in Clause 17.�Hours of this
Agreement if the Chief Executive Officer so determines. Pro-
vided, however, that such a determination shall not abrogate
the right of the Association to make a claim or claims on be-
half of such a group.

20.� ANNUAL LEAVE
20.1 Definitions:

(a) Accrued leave�is the leave an officer is entitled to
from a previous calendar year.

(b) Pro-rata leave�is the proportion of leave that an
officer is entitled to in the current year, either from
the date of commencement, or to the date of cessa-
tion.

20.2 Entitlement
(a) Each officer is entitled to four weeks paid leave for

each year of service. Annual leave shall be calcu-
lated on a calendar year basis commencing on Janu-
ary 1 in each year.

(b) An officer employed on a fixed term contract for a
period greater than 12 months, shall be credited with
the same entitlement as a permanent officer. An of-
ficer employed on a fixed term contract for a period
less than 12 months, shall be credited with the same

entitlement on a pro-rata basis for the period of the
contract.

(c) On written application, an officer shall be paid sal-
ary in advance when proceeding on annual leave.

(d) The provisions of this Clause do not apply to Casual
Officers.

20.3 Pro rata Annual Leave
(a) Entitlement

(i) An officer who enters the Public Service after
January 1 is entitled to pro rata annual leave
for that year, calculated in accordance with the
following formula:
Completed Calendar Pro Rata Annual Leave
Months of Service (Working Days)

1 2
2 3
3 5
4 7
5 8
6 10
7 12
8 13
9 15

10 17
11 18

(ii) Provided that in the first and last months of
an officers service the officer is entitled to pro
rata annual leave of one working day for each
two completed weeks of service.

(iii) For the purposes of this paragraph, an officer
who commences on the first WORKING day
of a month and works for the remainder of the
month an officer who has worked throughout
a month and terminates on the last working
day of a month shall be regarded as having
completed that calendar month of service.

(b) An officer may take annual leave during the calen-
dar year in which it accrues or anytime thereafter,
but the time during which the leave may be taken is
Subject to the approval of the Executive Director.

(c) An officer who has been permitted to proceed on
annual leave and who ceases duty before complet-
ing the required continuous service to accrue the
leave, must refund the value of the unearned pro rata
portion, calculated at the rate of salary as at the date
the leave was taken, but no refund is required in the
event of the death of an officer.

20.4 Part-time entitlement
A part-time officer shall be granted annual leave in accord-

ance with this Clause, however payment to a part-time officer
proceeding on annual leave shall be calculated having regard
for any variations to the officer�s ordinary working hours dur-
ing the accrual period.

20.5 Compaction of Annual Leave
An officer who, during an accrual period was Subject to

variations in ordinary working hours or whose ordinary work-
ing hours during the accrual period are less than the officer�s
ordinary working hours at the time of commencement of an-
nual leave, may elect to take a lesser period of annual leave
calculated by converting the average ordinary working hours
during the accrual period to the equivalent ordinary hours at
the time of commencement of annual leave.

20.6 Additional leave for the North West
(a) Officers whose headquarters are located north of 26o

South Latitude shall receive an additional five work-
ing days annual leave on the completion of each year
of continuous service in the region.

(b) An officer who proceeds on annual leave before hav-
ing completed the necessary year of continuous serv-
ice may be given approval for the additional five
working days leave provided the leave is taken at
departmental convenience and provided the officer
returns to that region to complete the necessary serv-
ice.
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(c) Where an officer has served continuously for at least
a year north of the 26o South Latitude, and leaves
the region because of promotion or transfer, a pro
rata annual leave credit to be cleared at departmen-
tal convenience shall be approved on the following
basis:

Completed months of Pro Rata additional
continuous service in annual leave
the region after the (working days)
initial year�s service.

1 NIL
2 NIL
3 1
4 1
5 2
6 2
7 2
8 3
9 3

10 4
11 4

(d) Where payment in lieu of pro rata annual leave is
made on the death, resignation or retirement of an
officer in the region, in addition to the payment cal-
culated on a four week basis, payment may be made
for the pro rata entitlement contained in Sub-Clause
20.3 of this Clause.

20.7 Other Additional Leave
 Every officer other than an officer referred to in Sub-Clause

20.6 of this Clause, to whom the Executive Director has granted
annual leave in excess of four weeks because of special cir-
cumstances shall be credited with such additional leave on a
pro rata basis according to the following table.

Pro rata annual leave (working days)
Completed months 5 additional days 10 additional days
of Service

1 nil nil
2 nil 1
3 1 2
4 1 3
5 2 4
6 2 5
7 2 5
8 3 6
9 3 7

10 4 8
11 4 9

20.8 Portability
(a) Where an officer was, immediately prior to being

employed in the Public Service, employed in:
Any Western Australian State body or statu-
tory authority, the Executive Director may
approve portability of accrued and pro rata
annual leave entitlements held at the date the
officer ceased that previous employment, pro-
vided that:

(i) the officer�s employment with the Pub-
lic Service commenced no later than
one week after ceasing the previous
employment; and

(ii) the officer was not paid out all or part
of the accrued and pro rata annual leave
entitlements held at the time of ceas-
ing that previous employment.

20.9 The Executive Director may direct an officer to take
annual leave and may determine the date on which such leave
shall commence. Should the officer not comply with the di-
rection, disciplinary action may be taken against the officer.

20.10 Annual Leave Travel Concessions
(a) Officers stationed in remote areas

(i) The travel concessions contained in the fol-
lowing table are provided to officers and their
dependents when proceeding on annual leave
to either Perth or Geraldton from headquar-
ters situated in District Allowance Areas 3, 5
and 6, and in that portion of Area 4 located
north of 30o South latitude.

(ii) Officers are required to serve a year in these
areas before qualifying for travel concessions.
However, officers who have less that a years
service in these areas and who are required to
proceed on annual leave to suit departmental
convenience will be allowed the concessions.
The concession may also be given to an of-
ficer who proceeds on annual leave before
completing the years service provided that the
officer returns to the area to complete the years
service at the expiration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the Executive Director.

(iv) Travel concessions not utilised within twelve
months of becoming due will lapse.

(v) Part-time officers are entitled to travel con-
cessions on a pro rata basis according to the
usual number of hours worked per week. Trav-
elling time shall be calculated on a pro rata
basis according to the number of hours
worked.

Approved Mode Travel Travelling Time
of Travel Concession

(aa) Air Air fare for the One day each
Officer, dependent  way.
spouse and dependent
children.

(bb) Road Full motor vehicle North of 20 South
allowance rates, but Latitude-two and
reimbursement not to one half days
exceed the cost of each way.
the return air fare Remainder�two
for the Officer, days each way.
dependent spouse and
dependent children,
travelling in the
motor vehicle.

(cc) Air and Full motor vehicle North of 20®
Road Allowance rates for South Latitude�

car trip, but two and one half
reimbursement not days each way.
to exceed the cost Remainder two
of the return air fare days each way.
for the Officer. Air
fares for the dependent
spouse and dependent
children.

(b) Officers whose headquarters are located 240 kilo-
metres or more from Perth

(i) Officers, other than those designated in para-
graph 20.10(a) whose headquarters are situ-
ated two hundred and forty kilometres or more
from Perth General Post Office and who travel
to Perth for their annual leave may be granted
by the Executive Director reasonable travel-
ling time to enable them to complete the re-
turn journey.

20.11 Leave Loading
(a) Subject to the provisions of paragraphs (c) and (g)

of this Sub-Clause, a loading equivalent to 17.5%
of normal salary is payable to officers proceeding
on annual leave, including accumulated annual leave.

(b) Subject to the provisions of paragraphs (c) and (g)
of this Sub-Clause, shift workers who are granted
an additional week�s penalty leave when proceeding
on annual leave including accumulated annual leave
shall be paid:

(i) shift and weekend penalties the officer would
have received had the officer not proceeded
on annual leave, or

(ii) a loading equivalent to 20% of normal salary
for five weeks leave; whichever is the greater.

(c) Maximum Loading
(i) Subject to the provisions of paragraph (e) of

this Sub-Clause the loading is paid on a maxi-
mum of four weeks annual leave, or five weeks
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in the case of shift workers who are granted
an additional weeks penalty leave. Payment
of the loading is not made on additional leave
granted for any other purpose (eg to officers
whose headquarters are located North of the
26o South Latitude).

(ii) Maximum payment shall not exceed the Av-
erage Weekly Total Earnings of all Males in
Western Australia, as published by the Aus-
tralian Bureau of Statistics, for the September
quarter of the year immediately preceding that
in which the leave commences.

(iii) Maximum payment to shift workers who are
granted an additional weeks penalty leave shall
not exceed 5/4th of the Average Weekly Total
Earnings of all Males in Western Australia, as
published by the Australian Bureau of Statis-
tics, for the September quarter of the year im-
mediately preceding that in which the leave
commences.

(d) Annual leave commencing in any year and extend-
ing without a break into the following year attracts
the loading calculated on the salary applicable on
the day the leave commenced.

(e) The loading payable on approved accumulated an-
nual leave shall be at the rate applicable at the date
the leave is commenced. Under these circumstances
an officer can receive up to the maximum loading
for the approved accumulated annual leave in addi-
tion to the loading for the current year�s entitlement.

(f) A pro rata loading is payable on periods of approved
annual leave less than four weeks.

(g) The loading is calculated on the rate of the normal
fortnightly salary including any allowances which
are paid as a regular fortnightly or annual amount.
Any allowance paid to an officer for undertaking
additional or higher level duties is only included if
the allowance is payable during that period of nor-
mal annual leave as provided in Sub-Clauses (6) and
(7) of Clause 14.�Higher Duties Allowance of the
Public Service Award 1992.

(h) Where payment in lieu of accrued or pro rata annual
leave is made on the death or retirement of an of-
ficer, a loading calculated in accordance with the
terms of this Clause is to be paid on accrued and pro
rata annual leave.

(i) When an officer resigns, or ceases employment, or
where an officer is dismissed under Part 5�Sub-
standard Performance and Disciplinary Matters, of
the Public Sector Management Act 1994, annual
leave loading shall be paid as follows:

(i) Accrued entitlements to annual leave�a load-
ing calculated in accordance with the terms of
this Clause for accrued annual leave is to be
paid.

(ii) Pro rata annual leave�no loading is to be
paid.

(j) Part-time officers shall be paid a proportion of the
annual leave loading at the salary rate applicable,
provided that the maximum loading payable shall
be calculated in accordance with the following:

Hours of work Maximum loading in accordance with
per fortnight Subparagraph (c)(ii) of this Clause
����� ���������������
   76 1

(k) An officer who has been permitted to proceed on
annual leave and who ceases duty other than by res-
ignation or dismissal under Part 5�Substandard
Performance and Disciplinary Matters, of the Pub-
lic Sector Management Act 1994, before complet-
ing the required continuous service to accrue the
leave must refund the value of the unearned pro rata
portion of Leave Loading but no refund is required
in the event of the death of an officer.

(l) An officer who has been permitted to proceed on
annual leave and who resigns or is dismissed under

Part 5�Substandard Performance and Disciplinary
Matters, of the Public Sector Management Act 1994
must refund the value of the loading paid for leave
other than accrued leave.

(m) The loading does not apply to Cadets on full time
study.

21.�LONG SERVICE LEAVE
21.1 Each officer who has completed:

(a) A period of 7 years of continuous service in a per-
manent capacity; or

(b) 10 years of continuous service in a temporary ca-
pacity; shall be entitled to 13 weeks of long service
leave on full pay.

21.2 Where an officer has continuous service in both a tem-
porary and permanent capacity the date on which he or she
shall become entitled to long service leave shall be determined
by taking into account on a proportional basis the periods of
temporary and permanent service.

21.3 Each officer is entitled to an additional 13 weeks of
long service leave on full pay for each Subsequent period of 7
years of continuous service completed by him or her.

21.4 A part-time officer shall have the same entitlement to
long service leave as full time officers however payment made
during such periods of long service leave shall be adjusted
according to the hours worked by the officer during that ac-
crual period.

21.5 For the purpose of determining an officer�s long serv-
ice leave entitlement, the expression �continuous service� in-
cludes any period during which the officer is absent on full
pay or part pay from duties in the Public Service, but does not
include:

(a) any period exceeding two weeks during which the
officer is absent on leave without pay, maternity leave
or parental leave, except where leave without pay is
approved for the purpose of fulfilling an obligation
by the Government of Western Australia to provide
staff for a particular assignment external to the Pub-
lic Sector of Western Australia;

(b) any period during which an officer is taking long
service leave entitlement or any portion thereof ex-
cept in the case of Sub-Clause 21.11 when the pe-
riod excised will equate to a full entitlement of 13
weeks;

(c) any service by an officer who resigns, is dismissed
or whose services are otherwise terminated other than
service prior to such resignation, dismissal or termi-
nation when that prior service has actually entitled
the officer to the long service leave under this Clause;

(d) any period of service that was taken into account in
ascertaining the amount of a lump sum payment in
lieu of long service leave;

(e) any service of a Cadet whilst undertaking full time
studies.

21.6 A long service leave entitlement which fell due prior
to March 16, 1988 amounted to three months. A long service
leave entitlement which falls due on or after that date shall
amount to thirteen weeks.

21.7 Any Public Holiday occurring during an officers ab-
sence on long service leave shall be deemed to be a portion of
the long service leave and extra days in lieu thereof shall not
be granted.

21.8 The Executive Director may direct an officer to take
accrued long service leave and may determine the date on
which such leave shall commence. Should the officer not com-
ply with the direction, disciplinary action may be taken against
the officer.

21.9 Compaction of leave
(a) An officer who, during an accrual period was Sub-

ject to variations in ordinary working hours or whose
ordinary working hours during the accrual period
are less than the officer�s ordinary working hours at
the time of commencement of long service leave,
may elect to take a lesser period of long service leave
calculated by converting the average ordinary
working hours during the accrual period to the
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equivalent ordinary hours at the time of commence-
ment of long service leave.

(b) Notwithstanding Sub-Clause 21.6 of this Clause, an
officer who has elected to compact an accrued enti-
tlement to long service leave in accordance with para-
graph 21.10(a) of this Clause, shall only take such
leave in any period on full pay, and the period ex-
cised as �continuous service� shall be 13 weeks.

21.10 Portability
(a) Where an officer was, immediately prior to being

employed in the Public Service, employed in the
service of:

� The Commonwealth of Australia, or
� Any other State Government of Australia, or
� Any Western Australian State body or statu-

tory authority, and the period between the date
when the officer ceased previous employment
and the date of commencing employment in
the Public Service does not exceed one week,
that officer shall be entitled to long service
leave determined in the following manner:

(i) the pro rata portion of long service
leave to which the officer would have
been entitled up to the date of appoint-
ment under the Public Sector Manage-
ment Act 1994, shall be calculated in
accordance with the provisions that ap-
plied to the previous employment re-
ferred to, but in calculating that period
of pro rata long service leave, any long
service leave taken or any benefit
granted in lieu of any such long serv-
ice leave during that employment shall
be deducted from any long service
leave to which the officer may become
entitled under this Clause; and

(ii) the balance of the long service leave
entitlement of the officer shall be cal-
culated upon appointment to the Pub-
lic Service in accordance with the
provisions of this Clause.

(b) Nothing in this Clause confers or shall be deemed to
confer on any officer previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the officer�s favour prior to the
date on which the officer commenced employment
in the Public Service.

21.11 Minimum amount of leave to be taken
The Executive Director may approve long service leave to

be taken in portions of one week over three years, Subject to
Departmental convenience.

22.�SICK LEAVE
22.1 Entitlement

(a) The Executive Director shall credit each permanent
officer with the following sick leave credits, which
shall be cumulative:

Sick Leave Sick Leave
on full pay on half pay

On the day of initial
appointment 38 hours 15 hours & 12 mins
On completion of 6
months continuous
service 38 hours 22 hours & 48 mins
On the completion of
12 months continuous
service 76 hours 38 hours
On the completion of
each further period
of 12 months
continuous service 76 hours 38 hours

(b) An officer employed on a fixed term contract for a
period greater than 12 months, shall be credited with
the same entitlement as a permanent officer. An of-
ficer employed on a fixed term contract for a period
less than 12 months, shall be credited with the same

entitlement on a pro rata basis for the period of the
contract.

(c) A part-time officer shall be entitled to the same sick
leave credits, on a pro rata basis according to the
number of hours worked each fortnight. Payment for
sick leave shall only be made for those hours that
would normally have been worked had the officer
not been on sick leave.

(d) The provisions of this Clause do not apply to casual
officers.

22.2 Medical Certificate
(a) An application for sick leave exceeding two con-

secutive working days shall be supported by the cer-
tificate of a registered medical practitioner or, when
the nature of the illness consists of a dental condi-
tion and the period of absence does not exceed five
consecutive working days, by the certificate of a reg-
istered dentist.

(b) The amount of sick leave granted without the pro-
duction of the certificate required in paragraph (a)
of this Sub-Clause shall not exceed, in the aggre-
gate, 5 working days in any one credit year.

22.3 Where the Executive Director has occasion for doubt
as to the cause of the illness or the reason for the absence, the
chief executive officer may arrange for a registered medical
practitioner to visit and examine the officer, or may direct the
officer to attend the medical practitioner for examination. If
the report of the medical practitioner does not confirm that
the officer is ill, or if the officer is not available for examina-
tion at the time of the visit of the medical practitioner, or fails,
without reasonable cause, to attend the medical practitioner
when directed to do so, the fee payable for the examination,
appointment or visit shall be paid by the officer.

22.4 If the Executive Director has reason to believe that an
officer is in such a state of health as to render a danger to
fellow officers or the public, the officer may be required to
obtain and furnish a report as to his/her condition from a reg-
istered medical practitioner or be examined by the Executive
Director, Public Health and Scientific Support Services, Health
Department of Western Australia or a registered medical prac-
titioner nominated by the Executive Director. The fee for any
such examination shall be paid by the Department.

22.5 Where an officer is ill during the period of annual leave
and produces at the time, or as soon as practicable thereafter,
medical evidence to the satisfaction of the Executive Director
that as a result of the illness the officer was confined to his/her
place of residence or a hospital for a period of at least seven
consecutive calendar days, the Executive Director may grant
sick leave for the period during which the officer was so con-
fined and reinstate annual leave equivalent to the period of
confinement.

22.6 Where an officer is ill during the period of long service
leave and produces at the time, or as soon as practicable there-
after, medical evidence to the satisfaction of the Executive
Director that as a result of illness the officer was confined to
his/her place of residence or a hospital for a period of at least
14 consecutive calendar days, the Executive Director may grant
sick leave for the period during which the officer was so con-
fined and reinstate long service leave equivalent to the period
of confinement.

22.7 An officer who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

22.8 No sick leave shall be granted with pay, if the illness
has been caused by the misconduct of the officer or in any
case of absence from duty without sufficient cause.

22.9 Where an officer who has been retired from the Public
Service on medical grounds resumes duty therein, sick leave
credits at the date of retirement shall be reinstated. This pro-
vision does not apply to an officer who has resigned from the
Public Service and is Subsequently reappointed.

22.10 Workers Compensation
Where an officer suffers a disability within the meaning of

section 5 of the Worker�s Compensation and Rehabilitation
Act 1981 which necessitates that officer being absent from
duty, sick leave with pay shall be granted to the extent of sick
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leave credits. In accordance with section 80(2) of the Work-
er�s Compensation and Rehabilitation Act 1981 where the
claim for worker�s compensation is decided in favour of the
officer, sick leave credit is to be reinstated and the period of
absence shall be granted as sick leave without pay.

22.11 War Caused Illnesses
(a) An officer who produces a certificate from the De-

partment of Veterans� Affairs stating that the officer
suffers from war caused illness, may be granted spe-
cial sick leave credits of 114 hours (15 standard hour
days) per annum on full pay in respect of that war
caused illness. These credits shall accumulate up to
a maximum credit of 342 hours (45 standard hour
days), and shall be recorded separately to the offic-
er�s normal sick leave credit.

(b) Every application for sick leave for war caused ill-
ness shall be supported by a certificate from a regis-
tered medical practitioner as to the nature of the
illness.

22.12 Portability
(a) The Executive Director shall credit an officer addi-

tional sick leave credits up to those held at the date
that officer ceased previous employment provided:

(i) immediately prior to commencing employ-
ment in the Public Service of Western Aus-
tralia, the officer was employed in the service
of:

The Commonwealth Government of Aus-
tralia, or
Any other State of Australia, or
In a State body or statutory authority; and

(ii) the officer�s employment with the Public Serv-
ice of Western Australia commenced no later
than one week after ceasing previous employ-
ment.

(b) The maximum break in employment permitted by
Subparagraph (a)(ii) of this Sub-Clause, may be var-
ied by the approval of the Executive Director pro-
vided that where employment with the Public Service
of Western Australia commenced more than one
week after ceasing the previous employment, the
period in excess of one week does not exceed the
amount of accrued and pro rata annual leave paid
out at the date the officer ceased with the previous
employer.

23.�PARENTAL LEAVE
23.1 Definitions:

(1) �Adoption�, in relation to a child, is a reference to a
child who�

(a) is not the natural child or the step-child of the
officer or the officer�s spouse;

 (b) is less than 5 years of age; and
(c) has not lived continuously with the officer for

6 months or longer;
(2) �Continuous service� means service under an un-

broken contract of employment and includes�
(a) any period of parental leave; and
(b) any period of leave or absence authorised by

the Executive Director, Homeswest.
(3) �Expected date of birth� means the day certified by

a medical practitioner to be the day on which the
medical practitioner expects the officer�s spouse to
give birth to a child.

(4) �Parental leave� means unpaid leave for the purposes
of child birth, adoption, or the birth of a child by a
partner.

(5) �Spouse� includes a defacto spouse.
23.2 Parental Leave for Childbirth

(1) A pregnant officer is entitled to a maximum of twelve
months parental leave without pay.

(2) A pregnant officer shall, no later than eight weeks
before the expected date of birth make application
to the Executive Director for parental leave for a

period not exceeding twelve months. Every applica-
tion for parental leave shall be supported by a cer-
tificate from a registered medical practitioner which
shall indicate the expected date of birth.

(3) An officer proceeding on parental leave for the pur-
pose of childbirth may elect to take a shorter period
of leave in accordance with 23.2(4) of this Clause,
and may at any time during that period of leave elect
to extend or reduce the period of the original appli-
cation within the limitations of the provisions of
23.2(1) and 23.2(4) of this Clause.

(4) The minimum period of absence on parental leave
for the purpose of childbirth shall commence six
weeks before the expected date of birth and end six
weeks after the day on which the birth has taken
place, however an officer may apply to the Execu-
tive Director to vary this period provided her appli-
cation is supported by a certificate from a registered
medical practitioner indicating that the officer is fit
to continue or resume duty within this minimum
period.

(5) An officer proceeding on parental leave for the pur-
pose of childbirth may elect to utilise for the whole
or part of the period referred to in 23.2(1) of this
Clause�

(a) accrued annual leave
(b) accrued long service leave

(6) absence of an officer which has been permitted in
accordance with the provisions of this Clause shall
not be deemed absence on sick leave.

(7) Where an officer has not applied for leave in ac-
cordance with the provisions of this Clause, and does
not have express approval of the Executive Director
for continued employment, the Executive Director
may direct the officer to take parental leave, and may
determine the date on which such leave shall com-
mence. Should the officer not comply with the di-
rection, disciplinary action may be taken against her.

(8) Where it is certified by a medical practitioner that
pregnancy has terminated other than by birth, an of-
ficer may apply to use sick leave as per the Sick Leave
provisions of this Agreement.
Parental Leave shall terminate the date preceding the
commencement of sick leave.

23.3 Parental Leave for Adoption; Or Where Spouse Has
Given Birth

(1) Entitlement to Parental Leave
(a) Subject to 23.3(4) and 23.3(5)(a) an officer,

other than a casual officer, is entitled to take
up to 52 consecutive weeks of unpaid leave in
respect of�

(i) the birth of a child by the officer�s
spouse; or

(ii) the placement of a child with the of-
ficer with a view to the adoption of the
child by the officer.

(2) An officer is not entitled to take parental leave for
the purpose of this Sub-Clause, unless he or she�

(i) has, before the expected date of birth or place-
ment, completed at least 12 month�s continu-
ous service with the Public Service; and

(ii) has given the Executive Director at least 10
weeks� written notice of his or her intention
to take the leave.

(3) Interviews for Adoptions
Officers shall be allowed up to 2 days unpaid leave
to attend interviews/examinations for adoptions.
Officers located outside of the metropolitan area shall
be allowed up to three days unpaid leave.
Officers are free to use flexi-leave or annual leave
for this purpose.

(4) Medical Certificate
An employee who has given notice of his intention
to take parental leave, other than for an adoption, is
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to provide to the Executive Director a certificate from
a medical practitioner stating that the officer�s spouse
is pregnant and the expected date of birth.

(5) Notice of Parental Leave Details
(a) An officer who has given notice of his or her

intention to take parental leave, is to notify
the Executive Director of the dates on which
he or she wishes to start and finish the leave.

(b) An officer who is taking parental leave is to
notify the Executive Director of any change
to the date on which the officer wishes to fin-
ish the leave.

(c) The starting and finishing dates of a period of
parental leave, are to be agreed between the
officer and the Executive Director.

23.4 Parental Leave Where Both Partners Are Employed by
Homeswest

(1) Where both partners seek to use Parental Leave,
applications shall be Submitted with the endorse-
ment of the respective managers to the Executive
Director for his approval.
Applications shall be forwarded to the Manager
Human Resources in the first instance, for Submis-
sion to the Executive Director.

(2) The Executive Director having regard for any in-
convenience likely to be caused to Homeswest, may-

(a) approve the concurrent use of Parental Leave.
(b) approve both partners using Parental Leave

other than concurrently.
(3) Nothing in this Sub-Clause shall prevent one part-

ner from applying for annual or long service leave,
where the other partner is concurrently using Paren-
tal Leave.

23.5 General
(1) A part-time officer shall have the same entitlement

to parental leave as full time officers.
(2) An officer employed on a fixed term contract shall

have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(3) Use of Other Leave Entitlements During Parental
Leave.

(i) Employees on Parental Leave may apply to
use accrued Annual Leave and/or Long Serv-
ice Leave during the period of Parental Leave.

(ii) Employees on Parental Leave may apply to
extend their absence on Parental Leave by
using accrued Annual and/or Long Service
Leave.

(iii) Subject to all leave credits being exhausted,
officers on Parental Leave may apply to the
Executive Director for approval to extend their
absence with Leave Without Pay.

(iv) Officers on Parental Leave are not entitled to
paid sick leave or payment for Public Holi-
days.

(4) Return to Work After Parental Leave
(a) On finishing parental leave, an officer is enti-

tled to the position he or she held immedi-
ately before starting parental leave.

(b) If the position referred to in (a) above is not
available, the officer is entitled to an avail-
able position�

i. for which the officer is qualified; and
ii. that the officer is capable of perform-

ing,
of the same classification, to that of his or her
former position.

(c) Where, immediately before starting parental
leave, an officer was acting in, or performing
on a temporary basis the duties of the position
referred to in (a) above; then (a) shall only
apply with respect to the position held by the

officer immediately prior to taking the acting
or temporary position.

(5) Effect of Parental Leave on Employment
Absence on parental leave�

(a) does not break the continuity of service of an
officer; and

(b) is not to be taken into account when calculat-
ing qualifying service for the purpose of
Homeswest�s Enterprise Bargaining Agree-
ment, the Public Service Award, or a contract
of employment.

(6) Replacement Employees
Replacement employees shall be notified that the po-
sition they are relieving in is temporary and of the
Substantive officers right to return to that position.

24.�FAMILY LEAVE
24.1 Officers may apply to use up to five days of their ac-

crued sick leave entitlement, to care for an ill family member.
Sick Leave entitlements granted for the current year (pro rata),
cannot be used for the purposes of Family Leave.

24.2 Unused days cannot be carried over into the following
year, for use for family leave purposes (is not cumulative).

25.�SHORT LEAVE
25.1(a) The Executive Director may grant an officer short

leave on full pay where sufficient cause has been
shown.

(b) Short leave shall not exceed consecutively 15 hours
and 12 minutes (2 working days), but any leave
granted under the provisions of this Clause shall not
exceed, in total, 22 hours and 48 minutes (3 work-
ing days) in any one calendar year.

(c) The provisions of this Clause also apply to any tem-
porary officer who has completed at least 12 months
of continuous service in the Public Service in a tem-
porary capacity.

(d) Part-time officers are eligible for short leave in ac-
cordance with this Clause, on a pro rata basis calcu-
lated in accordance with the following formula:

hours worked per fortnight 22.8 hours
����������� x ����

76 1
(e) An officer employed on a fixed term contract of more

than twelve months shall be eligible for short leave
in accordance with this Clause, and an officer em-
ployed on a fixed term contract of less than twelve
months shall be eligible for pro rata short leave in
accordance with this Clause.

25.2 Subject to the prior approval of the supervisor, officers
located outside a radius of fifty (50) kilometres from the Perth
Railway Station shall be allowed Short Leave where pressing
personal matters can only be dealt with within the required
hours of duty.

26.�CULTURAL LEAVE
26.1 In recognition of staff members whose cultural and/or

religious beliefs may occasionally require them to be absent
from work.

26.2 Employees will be allowed to use up to 5 days, without
pay per year, for Cultural Leave purposes.

26.3 Cultural Leave will be approved where employees may
be required to meet their specific customs, traditional law and/
or to participate in ceremonial activities that are not provided
for by existing public holidays.

26.4 Additional leave without pay may be approved in ex-
ceptional circumstances at the discretion of the Executive
Director. The Executive Director shall assess the work require-
ments of the officer�s area, prior to approving an extension of
leave.

26.5 Nothing in this Clause shall prevent an employee from
using either Days in Lieu of Public Service Holidays, Accrued
Flexi-Day�s Off, Annual Leave or North-West Leave (where
accrued), for such purposes.
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27.�CARETAKERS
27.1 Hours of Work

(a). Caretakers are required to work 38 hours/week.
(b). Caretakers shall work between the hours of 6.00am

and 7.00pm Monday to Friday inclusive, but shall
have no fixed spread of hours.

(c). Caretakers are required to work a minimum of six
hours on any one day.

(d). Where required to perform overtime duties on ei-
ther a Saturday, Sunday or Public Holiday�payment
in accordance with Sub-Clause (2) shall apply

27.2 Overtime
(a). Caretakers working overtime prior to the registra-

tion of this Agreement, are required to work a maxi-
mum of one (1) hour�s overtime on each Saturday
and each Sunday for a period of three months from
the date of registration of this Agreement.

(b). Caretakers may elect not to work overtime should
they so choose. Caretakers exercising this option are
to provide one (1) weeks notice to their Estates Man-
ager.

(c). Caretakers shall not work overtime on any public
holiday, unless instructed in writing do so by their
Estates Manager�in which case payment shall be
made at the rate set out in (e). below.

(d). Three months from the date of registration of this
Agreement, no further overtime shall be worked
unless instructed to do so in writing. Where instructed
to work overtime payment shall be made at the rates
set out in (e) below.

(e). Where overtime is worked, payment shall be made
in accordance with the following :

Overtime performed on a Saturday�Payment
at the rate of time and one half.
Overtime performed on a Sunday � Payment
at the rate of double time.
Where instructed to work overtime on a Pub-
lic Holiday�payment at the rate of double
time.
Caretakers may elect to take time off in lieu of
payment at the rates prescribed above.

(f). No other benefits or allowances are to apply, other
than those prescribed above.

28.�SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories

Signed for and on behalf of the
CIVIL SERVICE ASSOCIATION WESTERN
AUSTRALIAN BRANCH by :
............................................................................
Date: .......................................

Signed for and on behalf of the
AUSTRALIAN LIQUOR HOSPITALITY AND
MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WEST
AUSTRALIAN BRANCH by :
............................................................................
Date: .......................................

Signed for and on behalf of
STATE HOUSING COMMISSION trading as HOMESWEST:
Signed by the EXECUTIVE DIRECTOR
............................................................................
Date: .......................................

SCHEDULE A�SALARY SCHEDULE
PUBLIC SERVICE OFFICERS

Inclusive of 8% increase. Effective on or after 4 December
1996

(effective from 1st complete pay period commencing on or
after 4 December 1996)
 __________________________________________________________________________________

CLASSIFICATION ANNUAL FORTNIGHTLY
RATE RATE

________________________________________________________________________________

LEVEL 1:
U17 years $11,760 $450.87
 17 years $13,744 $526.92
 18 years $16,031 $614.63
 19 years $18,557 $711.45
 20 years $20,839 $798.95
YEAR: 1 $22,892 $877.65

2 $23,597 $904.69
3 $24,301 $931.68
4 $25,001 $958.51
5 $25,705 $985.51
6 $26,409 $1,012.50
7 $27,220 $1,043.56
8 $27,780 $1,065.04
9 $28,608 $1,096.80

LEVEL 2:
Year 1 $29,600 $1,134.83
Year 2 $30,361 $1,163.98
Year 3 $31,160 $1,194.63
Year 4 $32,005 $1,227.01
Year 5 $32,888 $1,260.89

LEVEL 3:
Year 1 $34,103 $1,307.46
Year 2 $35,049 $1,343.74
Year 3 $36,025 $1,381.14
Year 4 $37,026 $1,419.54

LEVEL 4:
Year 1 $38,400 $1,472.21
Year 2 $39,476 $1,513.47
Year 3 $40,584 $1,555.93

LEVEL 5:
Year 1 $42,717 $1,637.70
Year 2 $44,158 $1,692.98
Year 3 $45,656 $1,750.41
Year 4 $47,211 $1,810.00

LEVEL 6:
Year 1 $49,710 $1,905.83
Year 2 $51,410 $1,970.97
Year 3 $53,168 $2,038.40
Year 4 $55,046 $2,110.38

LEVEL 7:
Year 1 $57,925 $2,220.77
Year 2 $59,917 $2,297.15
Year 3 $62,085 $2,380.25

LEVEL 8:
Year 1 $65,608 $2,515.31
Year 2 $68,131 $2,612.05
Year 3 $71,260 $2,732.02

LEVEL 9:
Year 1 $75,168 $2,881.84
Year 2 $77,808 $2,983.06
Year 3 $80,819 $3,098.50
CLASS 1 $85,373 $3,273.08
CLASS 2 $89,926 $3,447.66
CLASS 3 $94,478 $3,622.15
CLASS 4 $99,031 $3,796.73

SCHEDULE B�WAGE SCHEDULE
RESIDENT CARETAKERS

PAY INCREASE
Inclusive of 8% increase. Effective on or after 4 December
1996
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(effective from 1st complete pay period commencing on or
after 4 December 1996)

CLASSIFICATION WEEKLY
RATE

LEVEL 3/-
Grade 1
Year 1: $437.07
Year 2: $441.18
Year 3: $445.40

SWAN PORTLAND CEMENT LTD CLINKER
GRINDING PLANT�KWINANA PROJECT

AGREEMENT 1996.
No. AG 208 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
United Construction Pty Ltd

and
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch and Others.
No. AG 208 of 1996.

Swan Portland Cement Ltd Clinker Grinding Plant�
Kwinana Project Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.
25 November 1996.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr J. Ferguson on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 5th day of August, 1996 entitled Swan
Portland Cement Ltd Clinker Grinding Plant�Kwinana
Project Agreement 1996 be registered as an industrial
agreement.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

���

SWAN PORTLAND CEMENT LTD
CLINKER GRINDING PLANT�KWINANA

PROJECT AGREEMENT
Schedule.

1. TITLE
This Agreement shall be known as the Swan Portland Cement

Ltd Clinker Grinding Plant�Kwinana Project Agreement
1996.

2. ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. General Conditions of Employment
5. Intent
6. Safety Footwear/Clothing
7. Site Allowance
8. Special Productivity Payment
9. Improvement Measures

10. Project Entry Requirements
11. Workforce Meetings
12. Superannuation

13. Resolution of Disputes
14. Wage Rates
15. No Extra Claims
16. Term
17. Signatories to Agreement

3. AREA AND SCOPE
This Agreement shall apply to United Construction Pty Ltd

and to approximately 110 employees who are employed on
the construction of the Swan Portland Cement Ltd Clinker
Grinding Plant at Kwinana and bound by the following Awards
and to the Unions listed hereunder�

Awards
Metal Trades (General) Award 1966 Part II No. 13 of
1965
Engine Drivers (Building and Steel) Construction Award
No. 20 of 1973
Building Trades (Construction) Award
Electrical Contracting Industry Award R22 of 1978
Unions
Automotive, Food, Metals, Engineering, Printing & Kin-
dred Industries Union of Workers�WA Branch.
Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Western Australian Branch.
WA Builders, Labourers, Painters and Plasterers Union
of Workers.

4. GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in this Agreement, the terms and

conditions of each employee covered by this Agreement shall
be as prescribed in the Award by which the employee would
be bound if not for this Agreement and where the provisions
of such Award are inconsistent with the provisions of this
Agreement, the provisions of this Agreement shall prevail.

5. INTENT
This Agreement is designed to enable employers, employees

and their union(s) to co-operate with the objective of ensuring
a successful and timely completion of the project.

All parties are committed to�
- providing high standards of occupational health and

safety on the site;
- promoting the concept of adaptable, committed, ver-

satile, highly skilled employees;
- increasing job satisfaction for all project personnel;
- eliminating industrial relations lost time by the reso-

lution of conflicts in accordance with agreed proce-
dures;

- achieving a productive and efficient working envi-
ronment on the project;

- facilitating a co-operative approach to employment
relationships;

- taking steps to improve and enhance communica-
tion between employees and management/supervi-
sors.

6. SAFETY FOOTWEAR/CLOTHING
(1) Each employee upon commencement of employment

with the named signatories to the Agreement shall be provided
with one pair of safety boots free of charge which shall be
replaced on a fair wear and tear basis.

(2) All new employees on the project shall be supplied with
2 sets of clothing as soon as is practicable after their
commencement on the project, unless the employer has
previously issued such clothing and that clothing is in good
condition.

(3) Each employee on the project who has been employed
for a continuous period of two weeks between the period 1
May and 1 October shall be supplied with one bluey jacket.

7. SITE ALLOWANCE
A site allowance of $2.40 per hour for each hour worked

shall be paid in recognition of the disabilities associated in
carrying out construction on commissioning work on the site
and such payment shall be in lieu of all prescribed disability
allowances in the named Awards.
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8. SPECIAL PRODUCTIVITY PAYMENT
In keeping with the intent of this Agreement, each employee

shall accrue a payment of $50.00 per week. This payment shall
not accrue in any week in which the employee is involved in
or engages in industrial action, bans or limitations.

The accrual of the payment shall not be affected where the
employee attends a meeting authorised in advance by the
project management.

9. IMPROVEMENT MEASURES
In order to achieve the main aims of improved productivity,

efficiency and flexibility, the following measures will be
implemented.

(1) Occupational Health & Safety�Improved safety
procedures and the monitoring of methods will reduce
durations of time lost through injury. With the co-operation of
all concerned and a determined commitment from management
gains will be made in this area.

(2) Self-supervision�In keeping with the overall aims and
objectives of this Agreement, and as a reflection of the
company�s faith in the ability and dedication of its employees,
it is a further aim of this Agreement to promote the concept of
self-supervision within its workforce on the project.

Employees are to be encouraged to use their initiative and
self-discipline to ensure that their work is completed without
excessive supervision. Employees shall also be encouraged to
contribute ideas for productivity and efficiency enhancements.

Employees should at all times share with management a sense
of responsibility for safety and quality of work at the workplace.
A culture of dual commitment and responsibility is essential
for the success of this project and for optimal job satisfaction
and personal development.

(3) The company reserves the right to determine the selection
of employees when there is a requirement to reduce the
workforce. The primary consideration for retention will be
skill and competence. However, should the skill and
competence of individuals within the various classifications
be of equal standing, length of service will be used to determine
the priority for termination.

10. PROJECT ENTRY REQUIREMENTS
(1) To reinforce a safe site policy, access to the project will

be restricted.
(2) Any official of a union party to this Agreement shall

where practicable give site management appropriate notice of
their intention to visit the project. On arrival at the project
work site the visiting official(s) shall first call at the site office
and introduce themselves to site management prior to pursuing
any bona fide union duties on site.

(3) Union official(s) shall produce their union accreditation
in accordance with the relevant award and observe the safety
provisions for entry to the site.

11. WORKFORCE MEETINGS
Where practicable twenty-four (24) hours notice of union

workforce meetings shall be given to the employer by the
relevant full-time union official. Where such meetings are
convened to discuss union matters or other issues they shall
occur at the most convenient time for programming of work,
i.e. prior to commencement of work, shift breaks, lunch time
or smoko, etc.

12. SUPERANNUATION
The respondents to this Agreement undertake to make

contributions to an appropriate occupational superannuation
fund which meets the approved standards at the prevailing
rate for the engineering construction industry.

13. RESOLUTION OF DISPUTES
The parties to this Agreement undertake to eliminate

industrial disputation by strict adherence to the following
procedure:

(1) Where a question, dispute or difficulty arises, the
employee concerned or his/her Shop Steward shall
initially discuss the matter with their immediate Su-
pervisor.

(2) If the question, dispute or difficulty is still unresolved
by the discussion referred to in subclause (1) hereof,

the employee together with his/her Shop Steward
and their Supervisor shall discuss and attempt to re-
solve the dispute with the Project Manager.

(3) Where the foregoing discussions fail to resolve the
matter of concern, it shall be referred to a Senior
Management representative and the relevant Union
organiser, at which stage the parties shall then initi-
ate steps to resolve the grievance as soon as possi-
ble.

(4) While the steps in subclauses (1), (2) and (3) hereof
are being followed, industrial action shall not be
taken.

(5) If the question, dispute or difficulty remains unre-
solved, either party may refer the matter to the West-
ern Australian Industrial Relations Commission,
provided that any party reserves the right to refer an
issue to the Commission at any time.

(6) The parties will give each other the earliest possible
advice of any problem which may give rise to a griev-
ance or dispute.

(7) The employer will ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working principles and consistent with
established project custom and practices.

(8) At all stages of this process, the emphasis shall be
on a negotiated settlement at the project level.

14. WAGE RATES
In accordance with the successful operation of this Enterprise

Agreement and a continued commitment from all parties, wage
increases as set out herein shall be payable from the beginning
of the first pay periods, to commence on or after the dates
specified in the schedule.

These wage increases are dependent on an ongoing
commitment to and implementation of, the efficiencies detailed
herein. Any additional/supplementary Safety Net
Adjustment(s) arising from a decision of the Western
Australian Industrial Commission that may apply during the
currency of this Agreement is deemed to be absorbed within
the wage rates specified herein.

(1) Wage Rates for Classifications�Metal Trades
(General) Award 1966�Part II Construction Work.

Classification Rate Per Rate Rate Rate
Week from Per Week Per Week Per Week
Commence- From From From

ment of 1.8.96 1.1.97 1.5.97
Project

$ $ $ $

Welder�Special Class 576.40 590.81 605.58 629.80
Welder  566.54 580.70 595.22 619.03
Boilermaker 566.54 580.70 595.22 619.03
Pipe Fitter 566.54 580.70 595.22 619.03
Certificated Rigger or Scaffolder 539.22 552.14 565.44 587.10
Rigger or Scaffolder�Other 519.45 532.44 545.75 567.58
Tradesperson�s Assistant 487.08 499.26 511.74 532.21
Tradesperson�s Assistant�who from

time to time uses a grinding
machine 490.56 502.82 515.39 536.00

Crane Attendant and Dogperson 519.45 532.44 545.75 567.58
Labourer 462.96 474.53 486.39 505.85

Note 1: The above �EBA Rate Per Week� excludes Award
provisions relating to tool and leading hand allowances.

(2) Wage Rates for Classifications�Engine Drivers
(Building and Steel Construction) Award.

Classification Rate Per Rate Rate Rate
Week from Per Week Per Week Per Week
Commence- From From From

ment of 1.8.96 1.1.97 1.5.97
Project

$ $ $ $

Mobile Crane Operators
- up to 8 tonnes 534.86 547.62 560.70 582.15
- 8 to 15 tonnes 546.83 559.89 573.28 595.23
- 15 to 40 tonnes 557.00 570.32 583.96 606.34
- 40 to 80 tonnes 565.02 578.53 592.39 615.11
- 80 to 100 tonnes 571.12 584.79 598.80 621.78
- 100 to 140 tonnes 580.22 594.11 608.36 631.41
- 140 to 180 tonnes 592.19 606.38 620.93 644.79
- 180 to 220 tonnes 608.23 622.82 637.78 662.32
- Over 220 tonnes 629.05 644.17 659.66 685.07

Note: The above �EBA Rate Per Week� contains all
relevant Award provisions.
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(3) Wage Rates for Classifications�Building Trades
Construction.

Classification Rate Per Rate Rate Rate
Week from Per Week Per Week Per Week
Commence- From From From

ment of 1.8.96 1.1.97 1 . 5 . 9 7
Project

$ $ $ $

Carpenter Joiner Stonemason
Stoneworker 14.78 15.12 15.47 16.04

Bricklayer 14.64 14.98 15.33 15.90
Labourers

Group 1 14.19 14.53 14.88 15.45
Group 2� 13.71 14.03 14.37 14.92
Group 3 13.34 13.65 13.98 14.52
Group 4 12.44 12.74 13.04 13.54

(4) Wage Rates for Classifications�Electrical Contracting
Industry Award.

Classification Rate Per Rate Rate Rate
Week from Per Week Per Week Per Week
Commence- From From From

ment of 1.8.96 1.1.97 1.5.97
Project

$ $ $ $

Level 1
Electronics Tradesman 690.55 707.81 725.51 754.53
Level 2
Electrician�Special Class 622.80 638.37 654.33 680.51
Instrument Fitter/Electrical

Grade 2 631.74 647.53 663.72 690.27
Level 3
Electrical Installer 594.73 609.60 624.84 649.83
Electrical Fitter 594.73 609.60 624.84 649.83
Level 5
Electrical Assistant 510.52 523.28 536.36 557.82

15. NO EXTRA CLAIMS
A condition of this Agreement is that the Unions on the

project will make no further claims on the employers
respondent to this Agreement over conditions set out in this
Agreement for the life of the construction phase of the project.

The union reserves its rights for unforeseen or exceptional
circumstances that impacts on employees wages and conditions
to raise such matters and if such matters are still in dispute
may use the Western Australian Industrial Relations
Commission to have the matter(s) arbitrated.

16. TERM
This Agreement shall have effect from the date of

commencement of work on site and shall remain in force until
practical completion of the Project.

17. SIGNATORIES
United Construction Pty Ltd Brad Weir (signed)
Date 15/7/96
Witness C. Mitsopoulos (signed)
Date 15/7/96
The Automotive, Food, Metals,

Engineering Printing and Kindred
Industries Union of Workers�WA
Branch (indecipherable)

Date 19/7/96
Witness C. Saunders (signed)
Date 19/7/96
Communications, Electrical,

Electronic, Energy, Information,
Postal, Plumbing and Allied
Workers Union of Australia�WA
Branch (indecipherable)

Date 1.8.96
Witness P. Carter
Date 1.8.96
WA Builders, Labourers,

Painters and Plasterers Union
of Workers (indecipherable)

Date 23/7/96
Witness (indecipherable)
Date 23/7/96

TECH FAB INDUSTRIAL AGREEMENT
No. AG 28 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and

Linkman Holdings trading as Tech Fab.

No. AG 28 of 1996.

Tech Fab Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.

6 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.�TITLE
This Agreement will be known as the Tech Fab Industrial

Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Ratification

Appendix

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Linkman Holdings Pty
Ltd trading as Tech Fab (hereinafter referred to as the �Com-
pany�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are approxi-
mately 5 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.
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6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7.�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion and Building Unions Superannuation Scheme to $50.00
per week per employee.

12.�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect o the employer�s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�RATIFICATION
The signatures that follow testify to the fact that this Agree-

ment shall come into effect from the first pay period on or
after 23 January 1996.

________(signed)________ ________(signed)________
ON BEHALF OF THE UNION ON BEHALF OF THE

COMPANY
Dated this 23rd day of December 1996.

APPENDIX
4% 4% 4% 3%

1 August 1 February 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68
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WESTERN AUSTRALIAN ARMAGUARD (ASU)
ENTERPRISE AGREEMENT 1996

No. AG 255 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Australian Municipal, Administrative, Clerical and Services

Union of Employees, WA Clerical and Administrative
Branch

and
Armaguard (A Security Company of Mayne Nickless).

No. AG 255 of 1996.
Western Australian Armaguard (ASU) Enterprise

Agreement 1996

COMMISSIONER P. E. SCOTT.
29 November 1996.

Order.
HAVING heard Ms C Murphy on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australian Armaguard (ASU) En-
terprise Agreement 1996 in the terms of the following
schedule be registered on the 16th day of October 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as Western Australian

Armaguard (ASU) Enterprise Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope and parties bound by the Agreement
4. Date and Term
5. Relationship to Existing Award
6. Purpose of Agreement
7. Dispute Settlement Procedure
8. Wages
9. Meal Breaks

10. Tea Breaks
11. Classification Structure
12. Part-time employment
13. Number of Employees covered by Award
14. Signatories to Agreement

3.�SCOPE AND PARTIES BOUND TO AGREEMENT
This is an agreement binding upon Armaguard and the Aus-

tralian Municipal, Administrative, Clerical and Services Un-
ion of Employees, Western Australian Clerical and
Administrative Branch (ASU) in relation to employees em-
ployed in clerical callings employed by Armaguard covered
by the Award detailed in Clause 4.1 and eligible to be mem-
bers of the ASU.

4.�DATE AND TERM
1. This Agreement shall operate from the first pay period

commencing on or after the 16th day of October 1996 and
remain in force for a period of two years.

2. The parties undertake to commence negotiations to re-
new the terms of the Agreement three months prior to the
expiration of the Agreement.

3. Further, notwithstanding subclause (1) above, the parties
agree that nothing within this enterprise bargaining agreement
will exclude employees from accessing benefits resulting from
any State Wage Decision.

5.�RELATIONSHIP TO EXISTING AWARD
This Agreement shall be read and interpreted in conjunc-

tion with the Clerks� Commercial, Social and Professional

Services Award No. 14 of 1972 provided that where there is
an inconsistency between this Agreement and the respective
Award, this Agreement shall take precedence to the extent of
any inconsistency.

6.�PURPOSE OF AGREEMENT
1. The purpose of this Agreement is to enable the parties to

develop and implement working arrangements that increase
flexibility in the organisation and further improve productiv-
ity and efficiency at the enterprise.

2. The Agreement provides salary increases that recognise
and reward the contribution of staff in achievement of pro-
ductivity improvements. It also provides for the adoption of
different work practices as well as recognising future
efficiencies to be delivered through the implementation of the
Agreement.

3. The parties to this Agreement are committed to ensuring
that the organisation and staff are best placed to meet present
and future operational demands.

7.�DISPUTE SETTLEMENT PROCEDURE
Where a dispute concerning the operation of this Agree-

ment arises, the following steps shall be taken:
1. As soon as practicable after the issue or claim has

arisen, it shall be considered jointly by the appropri-
ate supervisor, the employee or employees concerned
and where the employee(s) so request(s), the Aus-
tralian Services Union workplace representative.

2. If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or employ-
ees concerned and where the employee(s) so
request(s), the union workplace representative who
shall attempt to settle the dispute.

3. If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or employees concerned and where the employee(s)
so request(s), an official of the union who shall at-
tempt to settle the dispute.
Where the above procedures are being followed,
work shall continue normally.
Notwithstanding anything contained in this clause
the respondents shall be free to exercise their rights
if the dispute is not settled within seven days of no-
tification.

4. If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

8.�WAGES
Effective from the first pay period commencing on or after

the date of registration of this Agreement the minimum rates
of pay shall be:

1. Rate (per week):
Adult Employees
Grade 1
1st year of experience at this grade $398.10
2nd year of experience at this grade $412.45
3rd year of such experience and thereinafter $424.60
Grade 2
1st year of experience at this grade $435.45
2nd year of experience at this grade $439.70
3rd year of experience at this grade $445.85
Grade 3
1st year of experience at this grade $453.65
2nd year of such experience and thereinafter $458.85
Junior Employees
Award rate (per week) expressed as a percentage of the
award rate prescribed for the relevant year of experience
at the Grade in a paragraph (a) hereof appropriate to the
work performed by the junior employee:
At 15 years of age 50%
At 16 years of age 50%
At 17 years of age 60%
At 18 years of age 70%
At 19 years of age 80%
At 20 years of age 90%
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2. Effective from the first pay period commencing on or
after 12 months from the date of registration the minimum
rates of pay shall be:

Rate (per week)
Adult Employees
Grade 1
1st year of experience at this grade $414.00
2nd year of experience at this grade $429.00
3rd year of such experience and

thereinafter $441.60
Grade 2
1st year of experience at this grade $452.90
2nd year of experience at this grade $457.30
3rd year of experience at this grade $463.70
Grade 3
1st year of experience at this grade $471.79
2nd year of such experience and

thereinafter $477.20
Junior Employees
Award rate (per week) expressed as a percentage of the
award rate prescribed for the relevant year of experience
at the Grade in a paragraph (a) hereof appropriate to the
work performed by the junior employee:
At 15 years of age 50%
At 16 years of age 50%
At 17 years of age 60%
At 18 years of age 70%
At 19 years of age 80%
At 20 years of age 90%

9�MEAL BREAKS
A meal break shall be taken at a time mutually arranged

between the employer and the employee after no more than
five and one half hours work. Such meal break shall be one
hour, except in cases where the employer and the employee
agree that the meal break shall be for a lesser period not shorter
than 30 minutes.

10�TEA BREAKS
One ten minute tea break shall be allowed during working

hours to enable employees to leave their own work area. This
break to be taken at a time approved by a supervisor and only
when the employee has balanced any work they are involved
in at the time. The tea break shall not be taken prior to the
completion of three hours worked.

By arrangement at branch level as an alternative to one ten
minute tea break, employees shall have the ability to access
tea and coffee making facilities regularly during the day whilst
continuing to work.

11�CLASSIFICATION STRUCTURE
During the first year of this agreement the current award

classification structure will be amended to reflect industry
specific criteria.

It is agreed through a joint co-operative and consultative
process to review the current Award classification structure
with a view to amendments to reflect industry specific crite-
ria.

It is the intention of the parties to finalise the revised struc-
ture within 6 months of registration of the Agreement. All
amendments shall be agreed by the Company and the Union
prior to implementation. Where agreement is not reached on
any issue during the first year of this Agreement those issues
shall be included in the agenda for negotiation for the Agree-
ment renewal.

12�PART-TIME EMPLOYMENT
Part-time Employment

1. A part time employee shall mean an employee who regu-
larly works no more than 37 ordinary hours per week.

2. The minimum shift shall be 3 hours for a part time em-
ployee.

13.�NUMBER OF EMPLOYEES COVERED BY THIS
AGREEMENT

This Agreement shall apply to approximately 60 employ-
ees.

14.�SIGNATORIES TO AGREEMENT
    (signed)                    (signed)              Common Seal        
K Prophet Ryan Dhue
State Manager Assistant Branch Secretary (Clerical)
Western Australian Australian Services Union
Armaguard

    25.9.96                     24/9/96                                            
Date Date

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES & CONDITIONS AWARD 1989

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Agricultural Protection Board and Others.

No. P 36 of 1996.

COMMISSIONER C.B. PARKS.
6 December 1996.

Order.
HAVING heard Mr D Newman on behalf of the Applicant
and Mr P. Brunner on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect on and from 27 November 1996.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.
Schedule A�List of Respondents:

1. Delete therefrom the following name and address�
Agriculture Protection Board of Western Australia,
Baron-Hay Court, South Perth

2. Delete therefrom the following name and address�
Animal Resources Authority, PO Box 180, Willetton
; and insert in lieu thereof�
Animal Resources Authority, PO Box 1180, Can-
ning Vale

3. Delete therefrom the following name and address�
Authority for the Intellectually Handicapped Person,
53 Ord Street, Perth

4. Immediately after the following name and address�
Animal Resources Authority, PO Box 1180, Can-
ning Vale
; insert the following�
Board of Commissioners of the Lotteries Commis-
sion, Western Australia, 74 Walters Road, Osborne
Park
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5. Immediately after the following name and address�
Builder�s Registration Board, 18 Harvest Street, West
Perth
; insert the following�
Building and Construction Industry Training Board,
Salvado Road, Wembley

6. Immediately after the following name and address�
Burswood Park Board, Great Eastern Highway,
Rivervale
; insert the following�
Chief Executive Officer, Agriculture Western Aus-
tralia, 3 Baron-Hay Court, South Perth
Chief Executive Officer, Department of Conserva-
tion and Land Management, 50 Hayman Road, Como
Chief Executive Officer, Perth Zoo, 20 Labouchere
Road, South Perth
Chief Executive Officer, Potato Marketing Corpo-
ration of Western Australia (Western Potatoes),
Cockburn Road, Hamilton Hill

7. Delete therefrom the following name and address�
Country High Schools Hostels Authority, Level 8,
81 St Georges Terrace, Perth
; and insert in lieu thereof�
Country High Schools Hostels Authority 216 St
George�s Terrace, Perth

8. Immediately after the following name and address�
Director Perth Mint, Hay Street, Perth
; insert the following�
Disability Services Commission, 53 Ord Street, West
Perth

9. Delete therefrom the following name and address�
Director, State Printing Division, Department of
Services, Station Street, Wembley

10. Delete therefrom the following name and address�
Executive Director, Department of Conservation and
Land Management, 50 Hayman Road, Como

11. Delete therefrom the following name and address�
King�s Park Board, Kings Park Road, West Perth
; and insert in lieu thereof�
King�s Park and Garden Board, King�s Park Road,
West Perth

12. Delete therefrom the following name and address�
Legal Aid Commission of Western Australia, 105 St
Georges Terrace, Perth
; and insert in lieu thereof�
Legal Aid Commission of Western Australia, 55 St
George�s Terrace, Perth

13. Delete therefrom the following name and address�
Library Board of Western Australia, Cultural Cen-
tre, Perth
; and insert in lieu thereof�
Library Information Services of WA, Cultural Cen-
tre, Perth

14. Delete therefrom the following name and address�
Perth Theatre Trust, 5 St Georges Terrace, Perth
; and insert in lieu thereof�
Perth Theatre Trust, 16 St George�s Terrace, Perth

15. Delete therefrom the following name and address�
State Employment and Skills Development Author-
ity, 35 Havelock Street, West Perth

16. Delete therefrom the following name and address�
The Lotteries Commission, 334 Rokeby Road,
Subiaco

17. Delete therefrom the following name and address�
The Waterways Commission, 184 St Georges Ter-
race, Perth

18. Delete therefrom the following name and address�
The Western Australian Film Council, 336 Church-
ill Avenue, Subiaco

; and insert in lieu thereof�
The Western Australian Film Council (Screenwest),
PO Box 1308, Subiaco

19. Delete therefrom the following name and address�
Western Australian Potato Marketing Board,
Cockburn Road, Hamilton Hill

20. Delete therefrom the following name and address�
Zoological Gardens Board, 20 Labouchere Road,
South Perth

PUBLIC SERVICE ALLOWANCES (MORTUARY
STAFF) AWARD 1985.

No. 3 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

Commissioner of Health.
No. P 32 of 1996.

Public Service Allowances (Mortuary Staff) Award 1985.
No. 3 of 1985.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
23 September 1996.

Order.
HAVING heard Ms F. Bajrovic on behalf of the Applicant
and Mr W. Milward on behalf of the Respondent and by
consent, the Public Service Arbitrator, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Public Service Allowances (Mortuary Staff)
Award 1985 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 20th day of September 1996.

(Sgd.) A. R. BEECH,
[L.S] Public Service Arbitrator.

Schedule.
1. Clause 4.�Disabilities Allowance: Delete this clause

and insert in lieu the following:
4.�DISABILITIES ALLOWANCE

Officers covered by this Award are hereby granted an
allowance of $1,262 per annum, payable by fortnightly
instalments.

This allowance is compensation for the following matters:
(i) the disabilities involved in the handling of and au-

topsy work associated with decomposed, obnoxious,
vermin infested and infected bodies; and

(ii) the need to perform work in refrigerated and other
low temperature storage areas of the Mortuary.
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AWARDS/AGREEMENTS—
Variation of—

AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD 1975

No. 10 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Coca-Cola Bottlers Perth and Others.

No. 1318 of 1996.
Aerated Water and Cordial Manufacturing Industry Award

1975
No. 10 of 1975.

CHIEF COMMISSIONER W. S. COLEMAN.
2 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

THAT the Aerated Water and Cordial Manufacturing
Industry Award 1975 be varied in accordance with the
following Schedule and that such variation being made
in relation to:

1. Paragraph (1) of the Schedule in accordance with a
12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
subgroup �Meals Out and Takeaway Foods�; and

2. Paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675), based on the key clas-
sification of Grade 3;
And these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 9.�Overtime. Delete subclause (4) of this clause

and insert in lieu thereof the following:
(4) An employee required to work overtime for more

than two hours without being notified on the previ-
ous day or earlier that he will be so required to work
shall be supplied with a meal by the employer or be
paid $6.00 for a meal.
If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal the employer
shall, unless he has notified the employees concerned
on the previous day or earlier that such second or
subsequent meal will also be required, provide such
meals or pay an amount of $4.20 for each such sec-
ond or subsequent meal.
No such payments need to be made to employees
living in the same locality as their workshop who
can reasonably return home for such meals.
If an employee in consequence of receiving such no-
tice has provided himself with a meal or meals and
is not required to work overtime, or is required to
work less overtime than notified, he shall be paid
amounts as prescribed in respect of the meals not
then required.

2. Clause 10.�Wages. Delete subclause (4) of this clause
and insert in lieu thereof the following:

(4) Leading Hands:
In addition to the appropriate rate prescribed in this
clause a leading hand shall be paid�

$ Per Week
(a) If placed in charge of not less than 3

and not more than 10 other employees 17.40
(b) If placed in charge of more than 10

and not more than 20 other employees 26.80
(c) If placed in charge of more than 20

other employees 35.60

BAG, SACK AND TEXTILE AWARD.
No. 3 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Joyce Bros. W.A. Pty Limited and Others.

No. 1385 of 1996.
Bag, Sack and Textile Award.

No. 3 of 1960.
CHIEF COMMISSIONER W.S. COLEMAN.

28 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms E. Mackey on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

1. Paragraph (1) of the Schedule in accordance with a
12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
subgroup �Meals Out and Takeaway Foods�.

2. Paragraphs (2) and (3) of the Schedule are in ac-
cordance with the formula set down by the Austral-
ian Industrial Relations Commission in the
Furnishing and Glass Industry case (print M9675),
based on the key classification of Canvas and Vinyl
Fabricator.

and these variations shall have effect from the beginning of
the first pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 12.�Meal Money: Delete the amounts of

$5.60 and $4.90 and insert in lieu thereof the amounts
of $6.30 and $5.50.

2. Clause 23.�Extra Rates: Delete the amount of 24
cents and insert in lieu thereof the amount of 25 cents.

3. Clause 25.�Wages:
(a) Delete the amounts of $16.50, $25.40 and

$32.70 in subclause (5) and insert in lieu
thereof the amounts $17.50, $26.90 and
$34.60 respectively.

(b) Delete the amount of $8.60 in subclause (6)(ii)
and insert in lieu thereof the amount of $9.10.
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BAKERS� (COUNTRY) AWARD
No. 18 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

ACME Bakery and Others.
No. 1320 of 1996.

Bakers� (Country) Award No. 18 of 1977
No. R18 of 1977.

CHIEF COMMISSIONER W.S. COLEMAN.
2 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders:

THAT the Bakers� (Country) Award No. 18 of 1977 be
varied in accordance with the following Schedule and
that such variation being made in accordance with the
formula set down by the Australian Industrial Relations
Commission in the Furnishing and Glass Industry case
(print M9675), based on the key classification of Baker
shall have effect from the beginning of the first pay pe-
riod commencing on or after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Wages: Delete paragraphs (d) and (e) of

subclause (1) and insert in lieu thereof the following:
(d) Foreman:

In addition to the total wage prescribed in this
subclause for a doughmaker a foreman shall be paid:

Rate Per Week
$

(i) if placed in charge of less
than four other employees 11.10

(ii) if placed in charge of more
than four but less than 10
other employees 17.50

(iii) if placed in charge of more
than 10 and not more than
20 other employees 26.90

(iv) if placed in charge of more
than 20 other employees 36.60

(e) Disability Allowance:
In addition to the total wage prescribed in this
subclause, a disability allowance of $4.70 per week
shall be paid to doughmakers and single hand bak-
ers.

BREADCARTERS (COUNTRY) AWARD 1976
No. R 17 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
Acme Bakery and Others.

No. 1363 of 1996.

Breadcarters (Country) Award 1976
No. R 17 of 1975.

COMMISSIONER P E SCOTT.
29 November 1996.

Order.
HAVING heard Ms R McGinty on behalf of the Applicant
and Mr J N Uphill on behalf of Acme Bakery and Another
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Breadcarters (Country) Award 1976 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 1st day of
November 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement
3. Scope
4. Area
5. Term
6. Wages

6A. Supplementary Payment and Safety Net Adjustment
7. Hours

7A. Implementation of 38 Hour Week
7B. Procedures for In-Plant Discussions
7C. Hours Transition Provision

8. Overtime
9. Holidays

10. Payment of Wages
11. Shortages and Change Money
12. Posting Award
13. Definitions
14. Annual Leave
15. Payment for Sickness
16. Engagement
17. Meal and Rest Breaks
18. Time and Wages Records
19. Learning a Round
20. Junior Workers
21. Breakdowns
22. Long Service Leave
23. Part-Time Workers
24. Bereavement Leave
25. Air Conditioning
26. Maternity Leave
27. Location Allowances
28. Settlement of Disputes Procedures
29. Award Modernisation
30. Training Leave
31. Supported Wage System

Schedule �A��Respondents
Appendix�S.49B�Inspection Of Records Require-
ments
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2. Clause 6.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

(1) The following shall be the rates of wages payable to
employees covered by this Award. The total mini-
mum weekly wage rate shall be the amount speci-
fied in the �Total Weekly Payment� column in this
clause for the appropriate grade or sub-grade.

Base Supplementary Safety Net Total
Rate Payment Adjustment Weekly

Payment
$ $ $ $

Grade 1 314.30 44.90 24.00 383.20
Loader
Yardperson
Grade 2 327.70 46.80 24.00 398.50
Breadcarter in charge
of rigid vehicle up to
4.5 tonnes Gross
Vehicle Mass (GVM)
or Gross Combination
Mass (GCM)
Loader in charge of
automatic slicing and
wrapping machine
Breadcarter
Grade 3 334.40 47.80 24.00 406.20
Breadcarter in charge
of rigid vehicle 4.5
to 13.9 tonnes GVM
or GCM
Grade 4 344.50 49.20 24.00 417.70
Breadcarter in charge
of rigid vehicle over
13.9 tonnes GVM or
GCM up to 13 tonnes
capacity
Grade 5 351.10 50.20 24.00 425.30
Breadcarter in charge
of rigid vehicle and
trailer up to 22.4 tonnes
GCM over 10 and up
to 15 tonnes capacity

(2) JUNIOR WORKERS:
The following percentage of the total wage payable
to an adult worker for the class of work performed.

%
If under 17 years of age 60
If 17 and under 18 years of age 70
If 18 and under 19 years of age 80
If 19 and under 20 years of age 90
If 20 years of age Adult Rate
No junior under 17 years of age shall be permitted
to be in sole charge of a motor vehicle.
A junior who is required to have a �B� class motor
vehicle driver�s license shall be paid the full adult
rate.

 (3) LEADING HANDS:
A leading hand appointed as such by the employer
and placed in charge of:

(a) Not less than three and not more than ten other
workers shall be paid $18.63 per week extra.

(b) More than ten and not more than twenty other
workers shall be paid $27.80 per week extra.

(c) More than twenty other workers shall be paid
$35.23 per week extra.

(4) Part-Time Workers: Part-time workers shall be paid
at the rate of 20 per cent in addition to the rates pre-
scribed for weekly hands. The minimum payment
for a part-time worker shall be four hours in any day.

(5) CASUALS:
Casual hands shall be paid at the rate of 20 per cent
in addition to the rates prescribed for weekly hands.
The minimum payment to a casual hand shall be four
hours in any day.

(6) COLLECTION OF MONIES:
Breadcarters who are required in any week to col-
lect monies and account for them as part of their
duties are to be paid $4.94 per week in addition to
the rates before-mentioned.

(7) (a) Loaders who are required to commence work-
ing before 4.00 a.m. on any day shall be paid
for each day so worked, an extra 30 per cent.

(b) Loaders who are required to commence work
between 4.01 a.m. and 7.00 a.m. on any day
shall be paid an extra 15 per cent for each day
so worked.

(8) Bread Carters who are required to commence work-
ing before 7.00 a.m. on any day shall be paid an
extra 15 per cent for each day so worked.

3. Clause 6A.�Supplementary Payments and Safety Net
Adjustments: Delete subclause (1) and (6) of this clause and
insert the following in lieu thereof:

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

4. Clause 30.�Training Leave: Immediately after this clause
insert the following new Clause 31.�Supported Wage Sys-
tem:

31.�SUPPORTED WAGE SYSTEM
(1) This clause sets out the provisions to apply to em-

ployees who because of the effects of a disability are
eligible to be employed under the Supported Wage
System in accordance with this clause.

(2) Definitions
In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who can not work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.
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(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wage System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates
(a) (i) Employees to whom this clause applies

shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than the �ordinary income
free area� as defined in the Social Se-
curity Act 1991 (which at 1 July 1994
was $45 per week).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tion of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an

objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be
applied in respect of the rate of pay should be sub-
ject to annual review or earlier on the basis of a rea-
sonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the

employee�s capacity to be made, an employer
may employ a person under the provision of
this clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.
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BREADCARTERS� (METROPOLITAN) AWARD
No. 35 of 1963.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
Baking Industry Employers� Association of Western

Australia.
No. 1366 of 1996.

Breadcarters� (Metropolitan) Award
No. 35 of 1963.

COMMISSIONER P E SCOTT.
29 November 1996.

Order.
HAVING heard Ms R McGinty on behalf of the Applicant
and Mr J Uphill on behalf of the Baking Industry Employers�
Association of Western Australia and Others and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Breadcarters� (Metropolitan) Award be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 1st day of
November 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement
3. Scope
4. Area
5. Term
6. Wages

6A. Supplementary Payment and Safety Net Adjustment
7. Hours
8. Overtime
9. Holidays

10. Payment of Wages
11. Shortages and Change Money
12. General Conditions
13. Definitions
14. Annual Leave
15. Payment for Sickness
16. Engagement
17. Meal and Rest Breaks
18. Time and Wages Record
19. Learning a Round
20. Junior Worker�s Certificate
21. Breakdowns
22. Long Service Leave
23. Workers�Additional Obligation re Employment
24. Part-Time Loaders and Drivers/Merchandisers

24A Casual Employment
25. Bereavement Leave
26. Maternity Leave
27. Air Conditioning
28. Settlement of Disputes Procedure
29. Award Modernisation
30. Training Leave
31. Supported Wage System

Appendix�Resolution of Disputes Requirements
Schedule of Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 6.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

(1) The following shall be the total minimum rates of
wages payable to employees covered by this award.

Base Supple- Safety Net Total
Rate mentary Adjustment Weekly

Payment Wage
$ $ $ $

Grade 1 314.30 44.90 24.00 383.20
Loader
Yardperson
Grade 2 327.70 46.80 24.00 398.50
Breadcarter in charge of
rigid vehicle up to 4.5
tonnes Gross Vehicle Mass
(GVM) or Gross Combination
Mass (GCM)
Loader in charge of automatic
slicing and wrapping machine
Breadcarter
Grade 3 334.40 47.80 24.00 406.20
Breadcarter in charge of rigid
vehicle 4.5 to 13.9 tonnes
GVM or GCM
Grade 4 344.50 49.20 24.00 417.70
Breadcarter in charge of rigid
vehicle over 13.9 tonnes
GVM or GCM up to 13
tonnes capacity
Grade 5 351.10 50.20 24.00 425.30
Breadcarter in charge of rigid
vehicle and trailer up to 22.4
tonnes GCM over 10 and up
to 15 tonnes capacity
Grade 6 357.90 51.10 24.00 433.00
Breadcarter in charge of
articulated vehicle 3 or more
axles over 22.4 tonnes GCM
over 22 and up to 39 tonnes
capacity

Leading Hands
A leading hand appointed as such by the employer
and placed in charge of:

(a) Not less than three and not more than ten other
workers shall be paid $18.63 per week extra.

(b) More than ten and not more than twenty other
workers shall be paid $27.80 per week extra.

(c) More than twenty other workers shall be paid
$35.23 per week extra.

(2) JUNIOR WORKERS:
Rates of pay (percent of total wage payable to an
adult worker for the class of work performed).

%
If under 17 years of age 60
If 17 and under 18 years of age 70
If 18 and under 19 years of age 85
If 19 and under 20 years of age 90
If 20 years of age 100

No junior under 17 years of age shall be permitted
to be in sole charge of a motor vehicle.

A junior who is required to have a �B� class motor
vehicle driver�s license shall be paid the full adult
rate.

(3) CASUALS:

Casual hands shall be paid at the rate of 20 per cent
in addition to the rates prescribed herein.

(4) Breadcarters who are required in any week to col-
lect monies and account for them as part of their
duties are to be paid $4.94 per week in addition to
the rates before mentioned.

(5) (a) Loaders who are required to commence work-
ing before 4.00 a.m. on any day shall be paid
for each day so worked, an extra 30 per cent�

(b) Loaders who are required to commence work
between 4.01 a.m. and 7.00 a.m. on any day
shall be paid an extra 15 per cent for each day
so worked.
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(6) Breadcarters who are required to commence work-
ing before 7.00 am on any day shall be paid an extra
15 per cent for each day so worked.

3. Clause 6A�Supplementary Payments and Safety Net
Adjustments: Delete subclauses (1) and (6) and insert subclause
(1) in lieu thereof:

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

4. Clause 30�Training Leave: Immediately after this clause
insert the following new Clause 31.�Supported Wage Sys-
tem:

31.�SUPPORTED WAGE SYSTEM
(1) This clause sets out the provisions to apply to em-

ployees who because of the effects of a disability are
eligible to be employed under the Supported Wage
System in accordance with this clause.

(2) Definitions
In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who can not work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

 (b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wages System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates

(a) (i) Employees to whom this clause applies
shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than the �ordinary income
free area� as defined in the Social Se-
curity Act 1991 (which at 1 July 1994
was $45 per week).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity

(a) For the purpose of establishing the percent-
age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument

(a) All assessment instruments under the condi-
tion of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment

The assessment of the applicable percentage to be
applied in respect of the rate of pay should be
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subject to annual review or earlier on the basis of a
reasonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment

Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment

An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period

(a) In order for an adequate assessment of the
employee�s capacity to be made, an employer
may employ a person under the provision of
this clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.

CHILDREN�S SERVICES CONSENT AWARD 1984.
No. A1 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Winterfold Child Care Centre Inc. and Others.

No. 1389 of 1996.
Children�s Services Consent Award 1984.

No. A1 of 1985.
CHIEF COMMISSIONER W.S. COLEMAN.

27 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and there being no appearance on behalf of the Respondents,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders:

THAT the Children�s Services Consent Award be var-
ied in accordance with the following Schedule and that
such variation being made in accordance with Public
Sector rates for travel and shall have effect from the
beginning of the first pay period commencing on or after
the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
Clause 25.�Fares and Travelling Allowance: Delete

subclause (2)(c) and insert in lieu thereof the following:
(2) (c) A year for the purpose of this clause shall com-

mence on the 1st day of July and end on the
30th day of June next following.

Rates of hire for use of employees� own vehicle on
employer�s business.

Schedule 1�Motor Car Allowance
 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc
Rate per kilometre

Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5° South
Latitude 56.2 50.0 43.5
Rest of the State 52.2 46.0 40.0

Schedule 2�Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 17.1
Motor cars with rotary engines are to be included in the 1600-2600cc
category.
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CLEANERS AND CARETAKERS AWARD 1969
No. 12 of 1969.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Coca-Cola Bottlers (Perth) Pty Ltd and Others.

No. 1393(A) of 1996.
Cleaners and Caretakers Award, 1969.

No. 12 of 1969.
CHIEF COMMISSIONER W. S. COLEMAN.

6 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Motor Vehicle
Allowance, will be dealt with under Part (B) at a
later stage following further discussions between the
parties.

2. THAT the Cleaners and Caretakers Award, 1969 be
varied in accordance with the following Schedule
and that such variation being made in relation to:

a. paragraph (1) of the Schedule in accordance
with a 12.6% increase in the Consumer Price
Index adjustment for the quarters June 1990
to March 1996 inclusive, based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Meals
Out and Takeaway Foods�; and

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Cleaner (at the rate of $378.80);
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 13.�Overtime: Delete the amounts of $4.95 and

$3.40 in subclause (4)(a) and insert in lieu thereof the amounts
of $5.60 and $3.80 respectively.

2. Clause 20.�Special Rates and Provisions:
A. Delete the amounts of 22 cents and 17 cents in

subclause (8) and insert in lieu thereof the amounts
of 24 cents and 18 cents respectively.

B. Delete the amounts of $1.64 and 28 cents in
subclause (10) and insert in lieu thereof the amounts
of $1.75 and 30 cents respectively.

C. Delete the amount of $1.85 in subclause (11) and
insert in lieu thereof the amount of $2.00.

D. Delete the amounts of $2.60, $7.90, $15.75 and
$19.80 in subclause (15) and insert in lieu thereof
the amounts of $2.80, $8.45, $16.85 and $21.15 re-
spectively.

3. Clause 22.�Wages: Delete the amounts of $8.60, $15.30,
$19.20, $23.10 and $29.90 in subclause (3) and insert in lieu
thereof the amounts of $9.20, $16.35, $20.50, $24.70 and
$32.00 respectively.

CLEANERS AND CARETAKERS (CAR AND
CARAVAN PARKS) AWARD 1975.

No. 5 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Kings Parking Co (W.A.) Pty Ltd and Others.

No. 1321(A) of 1996.
Cleaners and Caretakers (Car and Caravan Parks) Award

1975.
No. 5 of 1975.

CHIEF COMMISSIONER W.S. COLEMAN.
6 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares and Trav-
elling Time will be dealt with under Part (B) at a
later stage following further discussions between the
parties.

2. THAT the Cleaners and Caretakers (Car and Cara-
van Parks) Award 1975 be varied in accordance with
the following Schedule and that such variation be-
ing made in relation to:

a. paragraph (1) of the Schedule in accordance
with a 12.6% increase in the Consumer Price
Index adjustment for the quarters June 1990
to March 1996 inclusive, based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Meals
Out and Takeaway Foods�; and

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Cleaner (at the rate of $348.60);
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 10.�Overtime: Delete the amounts of $4.95

and $3.40 in subclause (4) and insert in lieu thereof the
amounts of $5.60 and $3.80 respectively.

2. Clause 13.�Special Rates and Provisions:
A. Delete subclause (9) and insert in lieu thereof the

following:
(a) Where it is necessary to go wholly outside a

building to clean windows an employee shall,
if such cleaning be 15.5 metres or more from
the nearest horizontal plane, be paid an allow-
ance of $1.75 per day.

(b) Where a worker is required to clean windows
from a swinging scaffold or similar device he/
she shall be paid 29 cents per hour extra for
every hour or part thereof so worked.

B. Delete the amount of $1.85 in subclause (10) and
insert in lieu thereof the amount of $2.00.

C. Delete the amount of $4.60 in subclause (13) and
insert in lieu thereof the amount of $4.90.
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D. Delete the amounts of $2.60, $7.90, $15.75 and
$19.80 in subclause (14) and insert in lieu thereof
the amounts of $2.75, $8.45, $16.80 and $21.15
respectively.

3. Clause 24.�Wages: Delete the amounts of $8.60,
$15.30, $19.20, $23.20 and $29.90 in subclause (4) and insert
in lieu thereof the amounts of $9.20, $16.35, $20.50, $24.80
and $32.00 respectively.

CONTRACT CLEANERS 1986.
No. A6 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Airlite Cleaning Pty Ltd and Others.

No. 1324(A) of 1996.

Contract Cleaners 1986 No. A6 of 1985.

CHIEF COMMISSIONER W.S. COLEMAN.

6 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares,
Travelling Time and Transport will be dealt with
under Part (B) at a later stage following further dis-
cussions between the parties.

2. THAT the Contract Cleaners 1986 No. A6 of 1985
be varied in accordance with the following Sched-
ule and that such variation being made in relation
to:

a. paragraph (1) of the Schedule in accordance
with a 2.7% increase in the Consumer Price
Index adjustment for the quarters September
1992 to March 1996 inclusive, based on Aus-
tralian Bureau of Statistics publication cata-
logue number 6401.0 at Table 7, subgroup
�Meals Out and Takeaway Foods�; and

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Cleaner (at the rate of $372.60);
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 7.�Overtime: Delete the amounts of $6.10 and

$4.20 in subclause 3(a) of this clause and insert in lieu
thereof the amounts of $6.60 and $4.50 respectively.

2. Clause 18.�Special Rates and Provisions:
(a) Delete subclause (8) of this clause and insert in

lieu thereof the following:
(8) All employees called upon to clean closets

connected with septic tanks and sewerage shall
receive an allowance as follows:

Rate Per
Day

(a) Cleaners required to clean
up to seven closets per day 0.22

(b) Cleaners required to clean
eight or more toilets per day 1.13

(c) Cleaners who for a minimum
of two hours per day are
engaged in cleaning closets,
in lieu of the allowance in
subparagraph (a) or (b) of this
subclause shall receive an
allowance of 3.66

For the purpose of this clause, one metre of
urinal shall count as one closet and three uri-
nal stalls shall count as one closet.

(b) Delete the amounts of $1.54 in subclause (10)(b)
and 27 cents in subclause (10)(c) of this clause and
insert in lieu thereof the amounts of $1.64 and 29
cents respectively.

(c) Delete the amount of $1.75 in subclause (11) of
this clause and insert in lieu thereof the amount
of $1.86.

3. Clause 20.�Wages: Delete the amounts of 54 cents
and $1.06 in subclause (3) of this clause and insert in lieu
thereof the amounts of 57 cents and $1.13 respectively.

CONTRACT CLEANERS� (MINISTRY OF
EDUCATION) AWARD, 1990.

No. A5 of 1981.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Berkeley Challenge Pty Ltd and Others.
No. 1325(A) of 1996.

Contract Cleaners� (Ministry of Education) Award, 1990.
No. A5 of 1981.

CHIEF COMMISSIONER W.S. COLEMAN.
5 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares and Trav-
elling Time will be dealt with under Part (B) at a
later stage following further discussions between the
parties.

2. THAT the Contract Cleaners� (Ministry of Educa-
tion) Award, 1990 be varied in accordance with the
following Schedule and that such variation being
made in relation to:

a. paragraph (1) of the Schedule in accordance
with similar provisions contained in the Metal
Trades (General) Award 1966; and



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 8 576 W.A.I.G.

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Cleaner (at the rate of $385.40);

and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 8.�Overtime. Delete the amounts of $5.40 and

$3.70 in paragraph (a) of subclause (3) of this clause and
insert in lieu thereof the amounts of $6.60 and $4.50
respectively.

2. Clause 11.�Special Rates and Provisions.
A. Delete the amounts of $4.10, $8.20 and $12.30 in

subclause (1) of this clause and insert in lieu
thereof the amounts of $4.35, $8.70 and $13.05
respectively.

B. Delete the amounts of $2.80 and $2.10 in subclause
(2) of this clause and insert in lieu thereof the
amounts of $3.00 and $2.20 respectively.

C. Delete the amount of $2.60 in subclause (5) of this
clause and insert in lieu thereof the amount of
$2.75.

D. Delete the amounts of $4.40, $6.70 and $8.80 in
subclause (6) of this clause and insert in lieu
thereof the amounts of $4.70, $7.10 and $9.35 re-
spectively.

3. Clause 20.�Wages. Delete the amounts of $15.40,
$46.10 and $61.50 in subclause (3) of this clause and insert
in lieu thereof the amounts of $16.35, $48.95 and $65.30
respectively.

DAIRY FACTORY WORKERS� AWARD 1982
No. A15 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Brownes Dairy Pty Ltd and Others.
No. 1329(A) of 1996.

Dairy Factory Workers� Award 1982.
No. A15 of 1982.

CHIEF COMMISSIONER W.S. COLEMAN.
2 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr D. Jones on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

That the Dairy Factory Workers� Award 1982 be varied
in accordance with the following Schedule and that such
variation being made in relation to:
1. Paragraphs (1) and (2) of the Schedule in accord-

ance with the formula set down by the Australian
Industrial Relations Commission in the Furnishing
and Glass Industry case (print M9675), based on the
key classification of Dairy Worker Level IV; and

2. Paragraph (3) of the Schedule in accordance with an
11.6% increase in the Consumer Price Index adjust-
ment for the quarters September 1990 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7, sub-
group �Meals Out and Takeaway Foods�;

And these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1. Clause 6.�Special Rates: Delete this clause and insert
in lieu thereof the following�

6.�SPECIAL RATES

(1) An employee required to enter and clean any en-
closed vat or tank shall be paid 38 cents per clean.

(2) An employee required to clean out a �powder box�
or �spray drier� shall be paid $1.00 per clean.

(3) An employee shall receive 47 cents for every hour
of which he/she spends 20 minutes or more in a cold
chamber in which the temperature is less than 0oC.

(4) An employee shall receive 12 cents for every hour
he/she spends in a cold chamber in which the tem-
perature is between 4oC and 0oC inclusive.

2. Clause 8.�Leading Hands: Delete this clause and in-
sert in lieu thereof the following�

8.�LEADING HANDS

In addition to the rates prescribed in Clause 29.�Wages, of
this award a leading hand shall be paid�

Per Week
$

(1) if placed in charge of not less
than three and not more than ten
other employees 17.60

(2) if placed in charge or more than
ten and not more than 20 other
employees 27.10

(3) if placed in charge of more than
20 other employees 34.70

3. Clause 11.�Meal Money:

A. Delete the amount of $5.40 in paragraph (1)(a)
and insert in lieu thereof the amount of $6.00

B. Delete the amount of $4.70 in subclause (2) and
insert in lieu thereof the amount of $5.20.
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DRY CLEANING AND LAUNDRY AWARD 1979.
No. R35 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Valiant Dry Cleaners and Others.

No. 1330 of 1996.
Dry Cleaning and Laundry Award 1979.

No. R35 of 1978.
CHIEF COMMISSIONER W.S. COLEMAN.

27 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms E. Mackey on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

That the Dry Cleaning and Laundry Award 1979 be
varied in accordance with the following Schedule and
that such variation being made in relation to:

1. Paragraph (1) of the Schedule in accordance with a
2.7% increase in the Consumer Price Index adjust-
ment for the quarters September 1992 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7, sub-
group �Meals Out & Takeaway Foods�.

2. Paragraphs (2) and (3) in accordance with the for-
mula set down by the Australian Industrial Relations
Commission in the Furnishing and Glass Industry
case (print M9675) based on the key classification
of Tradesman Dry Cleaner;
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 11.�Meal Money: Delete the amount of

$3.25 in subclause (1) and insert in lieu thereof the
amount of $3.35.

2. Clause 18.�Special Rates: Delete the amount of 22
cents and insert in lieu thereof the amount of 23 cents.

3. Clause 30.�Wages: Delete the amount of $4.40 in
subclause (2)(a)(iv) and insert in lieu thereof the
amount of $4.65.

HOSPITAL WORKERS (CLEANING
CONTRACTORS�PRIVATE HOSPITALS)

AWARD 1978.
No. R2 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Powerclean C/- Berkley Challenge.

No. 1337(A) of 1996.
Hospital Workers (Cleaning Contractors�Private

Hospitals) Award 1978.
No. R2 of 1977.

CHIEF COMMISSIONER W.S. COLEMAN.
5 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares, Travel-
ling Time and Transport will be dealt with under Part
(B) at a later stage following further discussions be-
tween the parties.

2. THAT the Hospital Workers (Cleaning Contractors�
Private Hospitals) Award 1978 be varied in accord-
ance with the following Schedule and that such
variation being made in relation to:

a. paragraph (1) of the Schedule in accordance
with a 39.6% increase in the Consumer Price
Index adjustment for the quarters June 1987
to March 1996 inclusive, based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Meals
Out and Takeaway Foods�; and

b. paragraphs (2), (5) and (6) of the Schedule in
accordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Cleaner (at the rate of $378.80);

c. paragraphs (3) and (4) of the Schedule in ac-
cordance with similar provisions contained in
the Hospital Employees (Private Hospitals)
Award No. 27 of 1971.
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 10.�Overtime: Delete the amount of $4.30 in

subclause (4) and insert in lieu thereof the amount of $6.00.
2. Clause 13.�Special Rates and Conditions:

A. Delete the amount of 90 cents in subclause (5) and
insert in lieu thereof the amount of 96 cents.

B. Delete the amount of 70 cents in subclause (6) and
insert in lieu thereof the amount of 75 cents.

3. Clause 17.�Uniforms: Delete the amount of $2.30 in
subclause (2) and insert in lieu thereof the amount of $4.05.

4. Clause 18.�Laundry: Delete the amount of 40 cents
and insert in lieu thereof the amount of $1.10.

5. Clause 19.�Height Money: Delete the amounts of
$1.40 in subclause (2) and 25 cents in subclause (3) and
insert in lieu the amounts of $1.50 and 27 cents respectively.
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6. Clause 32.�Wages: Delete the amounts of $14.20,
$21.40 and $28.50 in subclause (2)(a) and insert in lieu
thereof the amounts of $15.10, $22.75 and $30.30
respectively.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.

No. A 33 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Blastcoaters Pty Ltd and Others.
No. 1084 of 1996.

Industrial Spraypainting and Sandblasting Award 1991.
No. A 33 of 1987.

COMMISSIONER P E SCOTT.
18 November 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Ms S Laferla on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect on and
from the 9th day of October, 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 17.�Meal Allowance: Delete this clause and

insert the following in lieu thereof:
An employee required to work overtime for at least one
and a half hours after working ordinary hours inclusive
of any time worked for accrual purposes as prescribed in
Clauses 11(1) or 16(4) shall be paid by his/her employer
an amount of $7.50 to meet the cost of a meal.
Provided that this clause shall not apply to an employee
who is provided with reasonable board and lodging or
who is receiving a distant work allowance in lieu thereof
as provided for in subclause (3) of Clause 18.�Living
Away From Home�Distant Work and is provided with a
suitable meal.

2. Clause 18.�Living Away From Home�Distance
Work:

A. Delete subclause (4) paragraph (b) and insert the
following in lieu thereof:

(b) Return Journey: An employee shall, for the
return journey receive the same time, fare and
meal payments as provided in paragraph (a)
of this subclause together with an amount of
$14.30 to cover the cost of transporting him-
self/herself and his/her tools from the main
public transport terminal to his/her usual place
of residence.
Provided that the above return journey pay-
ments shall not be paid if the employee termi-
nates or discontinues his/her employment
within two months of commencing on the job,
or is dismissed for misconduct.

B. Delete subclause (6) paragraph (a) and insert the
following in lieu thereof:

(6) (a) Weekend Return Home: An employee
who works as required during the or-
dinary hours of work on the working
day before and the working day after a
weekend and who notifies the em-
ployer or his/her representative, no
later than Tuesday of each week, of his/
her intention to return to his/her usual
place of residence at the weekend and
who returns to his/her usual place of
residence for the weekend, shall be paid
an allowance of $24.10 for each occa-
sion.

C. Delete subclause (7) paragraph (b) and insert the
following in lieu thereof:

(b) Camping Allowance: An employee living in
a construction camp where free messing is not
provided shall receive a camping allowance
of $115.90 for every complete week he is avail-
able for work. If required to be in camp for
less than a complete week he/she shall be paid
$16.70 per day including any Saturday or Sun-
day if he/she is in camp and available for work
on the working days immediately preceding
and succeeding each Saturday and Sunday. If
an employee is absent without the employer�s
approval on any day, the allowance shall not
be payable for that day and if such unauthor-
ised absence occurs on the working day im-
mediately preceding or succeeding a Saturday
or Sunday, the allowance shall not be payable
for the Saturday or Sunday.

3. Clause 31.�Compensation for Clothes and Tools:
Delete subclause (2) paragraph (a) and insert the following
in lieu thereof:

(2) (a) An employee shall be reimbursed by his/her
employer to a maximum of $1,087.00 for loss
of tools or clothes by fire or breaking and en-
tering whilst securely stored at the employ-
er�s direction in a room or building on the
employer�s premises, job or workshop or in a
lock-up as provided in this award or if the tools
are lost or stolen during an employee�s absence
after leaving the job because of injury or ill-
ness.
Provided that an employee transporting his/
her own tools shall take all reasonable care to
protect those tools and prevent theft or loss.

4. Clause 47�Fares and Travelling:
A. Delete subclause (2) and insert the following in

lieu thereof:
(2) Perth Metropolitan Radial Area

When employed on work located within a ra-
dius of 50 kilometres from the G.P.O. Perth,
including work at the premises of the em-
ployer, $11.80 per day.

B. Delete subclause (5) paragraph (b) and insert the
following in lieu thereof:

(b) in respect of travel from the designated radius
to the job and return to that radius�

(i) the time outside ordinary working
hours reasonably spent in such travel
calculated at ordinary hourly �on site�
rates to the next quarter of an hour with
a minimum payment of one-half an
hour per day for each return journey;

(ii) any expenses necessarily incurred in
such travel, which shall be 35 cents per
kilometre where the employee uses his/
her own vehicle.

C. Delete subclause (10) and insert the following in
lieu thereof:
(10) Transfer During Working Hours

An employee transferred from one site to an-
other during working hours shall be paid for
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the time occupied in travelling and, unless
transported by the employer, shall be paid rea-
sonable cost of fares by most convenient pub-
lic transport between such sites.
Where an employer requests an employee to
use his/her own vehicle to effect such a trans-
fer and the employee agrees to do so the em-
ployee shall be paid an allowance at the rate
of 65 cents per kilometre.

5. Appendix A.�North West Shelf Gas Project:
A. Clause 8.�Travel Allowance: Delete this clause

and insert the following in lieu thereof:
8.�TRAVEL ALLOWANCE

Employees performing work to which this Appen-
dix applies and residing at Roebourne shall, in lieu
of the provisions of Clause 13 of the award be paid
a travel allowance of $16.40 per day. Provided that
this allowance shall not be payable where the em-
ployer provides transport in accordance with the
appropriate fares and travel rates where applicable.

LAUNDRY WORKERS� AWARD 1981.
No. A29 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Alsco Linen Service Pty Limited and Others.

No. 1334 of 1996.
Laundry Workers� Award 1981.

No. A29 of 1981.
CHIEF COMMISSIONER W.S. COLEMAN.

27 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms E. Mackey on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

That the Laundry Workers� Award 1981 be varied in
accordance with the following Schedule and that such
variation being made in relation to:

1. Paragraph (1) of the Schedule in accordance with a
11.6% increase in the Consumer Price Index adjust-
ment for the quarters September 1990 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7, sub-
group �Meal Out & Takeaway Foods�.

2. Paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675) based on the key clas-
sification of Laundry Worker�Grade 3.
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 20.�Meal Money: Delete the amount of

$5.40 in the first and second paragraphs and in-
sert in lieu thereof the amount of $6.00.

2. Clause 22.�Allowances: Delete the amount of 28
cents and insert in lieu thereof the amount of 30
cents.

MASTERS DAIRY AWARD 1994
No. A 2 of 1994.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Masters Dairy Limited and Others.

No. 1340 of 1996.
Masters Dairy Award 1994.

No. A 2 of 1994.
CHIEF COMMISSIONER W.S. COLEMAN.

27 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and there being no appearance on behalf of the Respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

That the Masters Dairy Award 1994 be varied in ac-
cordance with the following Schedule and that such vari-
ation being made in relation to:

1. Paragraph (1) of the Schedule in accordance
with a 4.7% increase in the Consumer Price
Index adjustment for the quarters June 1994
to March 1996 inclusive, based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Trans-
portation�.

2. Item (7) paragraph 2 of the Schedule in ac-
cordance with a 3% increase in the Consumer
Price Index adjustment for the quarters June
1994 to March 1996 inclusive, based on Aus-
tralian Bureau of Statistics publication cata-
logue number 6104.0 at Table 7, subgroup
�Meals Out & Takeaway Foods�.

3. The balance of paragraph 2 of the Schedule in
accordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Tradesperson;

and shall have effect from the beginning of the first pay
period commencing on or after the 12th day of November
1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.
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Schedule.
1. Schedule 3�Vehicle Allowances: Delete this Schedule

and insert in lieu thereof the following:

SCHEDULE 3�VEHICLE ALLOWANCES
(1) Motor Car Allowances

 Engine Displacement
(in Cubic Centimetres)

Over 1600-  1600cc
Area and Details 2600cc -2600cc  & under
Rate per Kilometre: c/km c/km c/km

Metropolitan Area 54.0 48.4 42.1
South West Land Division 55.3 49.6 43.1
North of 23.5° South

Latitude 60.7 54.6 47.5
Rest of State 57.2 51.2 44.5
Motor vehicles with rotary engines are to be included in
the 1600-2600cc category.
(2) Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business c/km
Rate per Kilometre 18.6

2. Schedule 4�Other Allowances: Delete this Schedule and
insert in lieu thereof the following:

SCHEDULE 4�OTHER ALLOWANCES
(1) Freezer Allowances:

(a) Van Salesperson $1.48 per day
(b) Storeperson $0.71 per hour

(2) Train Allowance $0.53 per hour when
driving B. Train

(3) BPU Drivers $3.26 per day for milk
testing

(4) Dryer Cleaning $1.00 for every dryer
cleaned

(5) Dirt Money $0.35 per hour
(6) Confined Space $0.41 per hour
(7) Meal Money $6.70
(8) Driver (General)�over 43 $0.83 for each addi-

tional tonne over 43
tonnes to be paid for
all purposes of the
award as part of the
weekly wage.

(9) Van Driver�Salesperson $7.30 per week extra
allowance per week for all
purposes of the Award

(10) Leading Hand allowance
for all purposes of the Award

(a) Not less then 3 and not
more than 10 other employees $18.90 per

week
(b) More than 10 and not more

than 20 other employees $28.20 per
week

(c) More than 20 other employees $35.80 per
week

METALS AND ENGINEERING RAPID METAL
DEVELOPMENTS (AUST) PTY LTD AWARD 1993.

No. A4 of 1993.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Rapid Metal Developments (Australia) Pty.
611 of 1996.

Metals and Engineering Rapid Metal Developments (Aust)
Pty Ltd Award 1993.

SENIOR COMMISSIONER G.L. FIELDING.
18 November 1996.

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr D. Sproule on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Metals and Engineering Rapid Metal Devel-
opments (Aust) Pty Ltd Award 1993 be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after today�s date.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

���

Schedule.
1. Clause 19.�Wages: Delete subclauses (1) and (2) of

this clause and insert in lieu thereof the following�
(1) The minimum rates of pay payable to adult employ-

ees under this Award shall be as follows:
Supple- 1st, 2nd

Base mentary Additional and 3rd Total Rate
Rate Payment Payment Safety Net Per Week

Adjustment
$ $ $ $ $

Engineering
Production
Employee�
Level II (C13) 310.20 31.90 63.90 24.00 430.00
Engineering
Production
Employee�
Level III (C12) 327.20 37.40 45.30 24.00 433.90

(2) The rates of pay in this Award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to the December 1993
State Wage Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991,
pursuant to enterprise agreements or consent awards
or award variations to give effect to enterprise agree-
ments insofar as that wage increase, or part of it, has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles, or under the current State-
ment of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset
arbitrated safety net adjustments.

2. Schedule I�Named Parties: Delete this Schedule and
insert in lieu thereof the following�

SCHEDULE I
Named Parties

Union�
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Austral-
ian Branch
1111 Hay Street
WEST PERTH WA 6005
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Employer�
Rapid Metal Developments (Aust) Pty Ltd
43 King Edward Road
OSBORNE PARK WA 6017

PARLIAMENTARY EMPLOYEES AWARD 1989
No. A 15 of 1987, A 4 of 1988, A 7 of 1988 & A 7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Governor of Western Australia and Others.
No. 1096 of 1994.

COMMISSIONER C.B. PARK.
25 August 1995.

Order.
HAVING heard Mr N.D. Ellery on behalf of the Applicant
and Ms C. Zadkovich and with her Ms C. Baetge on behalf of
the Respondents and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Parliamentary Employees Award, 1989 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 20th
day of July 1995.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.
1. Clause 25.�Parliamentary Support Services Employees

Wages:
A. Delete paragraph (a) of subclause (1) of this clause

and insert in lieu thereof:
(a) Classification Base Rate 1st & 2nd Total Rate

Per Week Arbitrated Per Week
Safety Net
Adjustment

$ $ $
Kitchen Hands and
Gardeners
1st year of service 379.00 16.00 388.08
2nd year of service 383.50 16.00 392.68
3rd year of service 387.30 16.00 396.58
Steward/Cleaner
1st year of service 397.90 16.00 407.45
2nd year of service 402.30 16.00 411.96
3rd year of service 405.90 16.00 415.65
Steward/Cleaner and
Relieving Bar Attendant
1st year of service 407.90 16.00 417.69
2nd year of service 412.50 16.00 422.41
3rd year of service 416.80 16.00 426.82
Cook (Cakes and Second)
1st year of service 420.40 16.00 430.51
2nd year of service 425.10 16.00 435.32
3rd year of service 429.20 16.00 439.53
Assistant Chief Steward
1st year of service 430.80 16.00 441.17
2nd year of service 437.00 16.00 447.53
3rd year of service 442.60 16.00 453.27
Horticulturist (Certificate)
1st year of service 438.70 16.00 449.27
2nd year of service 443.90 16.00 454.60
3rd year of service 448.10 16.00 458.95

Tradesperson Cook
1st year of service 459.70 16.00 470.79
2nd year of service 463.90 16.00 475.10
3rd year of service 467.60 16.00 478.89
Chef, Chief Steward and
Bar Attendant
1st year of service 495.90 16.00 507.90
2nd year of service 502.00 16.00 514.15
3rd year of service 508.30 16.00 520.61
Foreperson of Horticulture
1st year of service 482.60 16.00 494.27
2nd year of service 487.40 16.00 499.19
3rd year of service 491.50 16.00 503.39

B. Insert after paragraph (b) of subclause (1) the fol-
lowing new paragraph�

(c) The rates of pay in this award include the sec-
ond $8.00 per week arbitrated safety net ad-
justment payable under the December 1994
State Wage Decision. This second $8.00 per
week arbitrated safety net adjustment may be
offset to the extent of any wage increase pay-
able since 1 November 1991, pursuant to en-
terprise agreements, consent awards or award
variations to give effect to enterprise agree-
ments, insofar as that wage increase has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements are
not to be used to offset arbitrated safety net
adjustments.

2. Clause 37.�Establishment of Consultative Mechanisms:
Delete this clause and insert in lieu thereof�

37.�ESTABLISHMENT OF CONSULTATIVE
MECHANISMS

The Association and the Union are required to establish
a consultative mechanism/s and procedures appropriate
to their size, structure and needs, for consultation and
negotiation on matter affecting the efficiency and pro-
ductivity of the Public Sector.

3. Clause 38.�Award Modernisation: Delete this clause and
insert in lieu thereof�

38.�AWARD MODERNISATION
(1) The Association and the Union are committed to

modernising the terms of the Award so that it pro-
vides for more flexible and efficient working arrange-
ments, enhances productivity, improves the quality
of working life, skills and job satisfaction and as-
sists working life, skills and job satisfaction and as-
sists positively in the restructuring process.

(2) In conjunction with testing the current Award Agree-
ment structure the parties are prepared to discuss all
matters raised by the parties for increased flexibility
and efficiency. As such, any discussions between the
parties must be premised on the understanding that:

(a) the majority of employees employed in the
section, branch or division must genuinely
agree;

(b) no employee will suffer a reduction in ordi-
nary earnings as a result of the change;

(c) the Association and/or the Union, as applica-
ble, must be party to the agreement, in par-
ticular, where the employees at any section,
branch or division are holding discussions
which would require any award variation. The
Association and/or the Union shall be invited
to participate.

(d) the Association and/or the Union shall not
unreasonably oppose any agreement;

(e) subject to the provisions of this award, any
agreement reached may require ratification by
the Commission.

(3) Should an agreement be reached pursuant to
subclause (2) hereof and that agreement requires an
award variation, no party will oppose the award vari-
ation.
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(4) There shall be no limitation on any award matter
being raised for discussion.

PASTRYCOOKS� AWARD
No. 24 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Bakewell Pies (1978) Pty Ltd and Others.
No. 1341 of 1996.

PastryCooks� Award No. 24 of 1981
No. A24 of 1981.

CHIEF COMMISSIONER W.S. COLEMAN.
2 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders:

THAT the PastryCooks� Award No. 24 of 1981 be var-
ied in accordance with the following Schedule and that
such variation being made in relation to:
1. paragraph (1) of the Schedule in accordance with a

3.5% increase in the Consumer Price Index adjust-
ment for the quarters June 1992 to March 1996 in-
clusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
subgroup �Meals Out and Takeaway Foods�; and

2. paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675), based on the key clas-
sification of Pastrycook;

and these variations shall have effect from the beginning
of the first pay period commencing on or after the 12th
day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime: Delete subclause (4) and insert in

lieu thereof the following:
(4) When a worker, without being notified on the previ-

ous day or earlier, is required to continue working
after the usual knock-off time for more than two
hours, he shall be provided with any meal required,
or shall be paid $6.85 in lieu thereof. Provided that
this subclause shall not apply in the case of a worker
living in the same locality as his place of employ-
ment who can reasonably return home for a meal.

2. Clause 10.�Wages: Delete subclause (5) and insert in
lieu thereof the following:

(5) Leading Hand: In addition to the rates prescribed by
this clause a leading hand shall be paid per week if
placed in charge of�

Rate Per
Week

$
(a) Less than four other employees 11.10
(b) Four or more but not more than

ten other employees 17.50

Rate Per
Week

$
(c) More than ten but not more

than 20 other employees 26.90
(d) More than 20 other employees 34.60

PLASTER, PLASTERGLASS AND CEMENT
WORKERS� AWARD

No. A 29 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Anderson Industries and Others.

No. 1085 of 1996.

Plaster, Plasterglass and Cement Workers� Award
No. A 29 of 1989.

COMMISSIONER P E SCOTT.
29 November 1996.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and Ms J Dowling on behalf of a number of Re-
spondents, now therefore the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
and by consent, hereby orders�

THAT the Plaster, Plasterglass and Cement Workers�
Award No. A 29 of 1989 as amended be further varied in
the terms of the following Schedule with effect on and
from the 21st day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 12.�Overtime: Delete subclause (2) of this clause

and insert the following in lieu thereof:
(2) Any employee who is called upon to continue work-

ing for more than two hours beyond his/her usual
ceasing time shall be provided with any meal required
or shall be paid an allowance of $5.70 in lieu thereof.
Provided that this subclause shall not apply to any
employee who was advised on the previous day that
he/she would be required to work such overtime, nor
to any employee who can conveniently return home
for a meal.

2. Clause 13.�Wages: Delete paragraph (a) of subclause
(1) of this clause and insert the following in lieu thereof:

(1) (a) Modeller 408.90 16.00 424.90
Tool Allowance 1.13
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PLASTIC MANUFACTURING AWARD 1977
No. 5 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Jaylon Industries Pty Ltd and Others.
No. 1427(A) of 1996.

Plastic Manufacturing Award 1977
No. 5 of 1977.

CHIEF COMMISSIONER W.S. COLEMAN.
5 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Travelling Al-
lowance will be dealt with under Part (B) at a later
stage following further discussions between the par-
ties.

2. THAT the Plastic Manufacturing Award 1977 be var-
ied in accordance with the following Schedule and
that such variation being made in relation to:

a. paragraph (1) of the Schedule in accordance
with a 11.6% increase in the Consumer Price
Index adjustment for the quarters September
1990 to March 1996 inclusive, based on Aus-
tralian Bureau of Statistics publication cata-
logue number 6401.0 at Table 7, subgroup
�Meals Out and Takeaway Foods�; and

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Level 6;
and these variations shall have effect from the
beginning of the first pay period commencing
on or after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 12.�Meal Money: Delete the amounts of $5.40

and $3.70 in subclause (1) and (2) respectively and insert in
lieu thereof the amounts of $6.00 and $4.10 respectively.

2. Clause 22.�Classification Structure and Rates of Pay:
(a) Delete the amounts of $16.60, $25.40 and $32.50 in

subclause (5) and insert in lieu thereof the amounts
of $17.50, $26.80 and $34.30.

(b) Delete the amount of $9.20 in subclause (6) and in-
sert in lieu thereof the amount of $9.70.

3. Clause 23.�Extra Rates and Conditions:
(a) Delete the amount of 33 cents in subclause (1) and

(2) and insert in lieu thereof the amount of $35 cents.
(b) Delete the amount of $15.00 in subclause (3) and

insert in lieu thereof the amount of $15.85.

POULTRY BREEDING FARM & HATCHERY
WORKERS� AWARD 1976

No. R20 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Hampton Hatcheries and Others.
No. 1342 of 1996.

Poultry Breeding Farm & Hatchery Workers� Award 1976
No. R20 of 1976.

CHIEF COMMISSIONER W.S. COLEMAN.
2 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders that the Award be varied
in accordance with the following Schedule and that such vari-
ation being made in relation to:

1. Paragraph (1) of the Schedule in accordance with a
11.6% increase in the Consumer Price Index adjust-
ment for the quarters September 1990 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
subgroup �Meals Out and Takeaway Foods�; and

2. Paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675), based on the key clas-
sification of General Hand Maintenance;
And these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime: Delete paragraph (3)(c)(i) and (ii)

of this clause and insert in lieu the following�
(c)  (i) An employee required to work overtime for

more than two hours, without being notified
on the previous day or earlier that he/she will
be so required to work, shall be supplied with
a meal by the employer or paid $6.70 for a
meal.

 (ii) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall, unless he/she has
notified the employees concerned on the pre-
vious day or earlier, that such a second or sub-
sequent meal will also be required, provide
such meals or pay an amount of $6.00 for each
second or subsequent meal.

2. Clause 9.�Wages: Delete subclause (4) of this clause
and insert in lieu the following�

(4) Leading Hands
$

In addition to the ordinary rate
of pay, an employee placed in charge
of more than 3 other employees shall
receive 17.30



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4 9 9 376 W.A.I.G.

THE PRINTING (NEWSPAPER) AWARD 1979.
No. R 23 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Newspapers Limited

and
The Automotive, Food, Metals, Engineering,

Printing and Kindred Industries Union of
Workers�Western Australian Branch.

No. 1520 of 1996
The Printing (Newspaper) Award 1979.

No. R 23 of 1979.
COMMISSIONER J. F. GREGOR.

20 November 1996.
Order.

HAVING heard Mr R. Joyce and with him Ms J. Hadida on
behalf of the Applicant and Mr G. Bucknall on behalf of the
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Printing (Newspaper) Award 1979, be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 15.�Overtime. Delete the amount of $6.40 in

paragraph (a) of subclause (7) and insert in lieu thereof
the following:

$6.80

QUADRIPLEGIC CENTRE AWARD
No. A1 of 1993.

SOCIAL TRAINERS (NULSEN HAVEN) AWARD
No. A11 of 1985.

TRAINING ASSISTANTS� AND
COMMUNITY SUPPORT STAFF (SPASTIC

WELFARE) AWARD 1987
No. A16 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Cerebral Palsy Association of W.A.
and

Quadriplegic Centre
and

Nulsen Haven Association (Inc).
Nos. 389, 372 and 383 of 1996.

CHIEF COMMISSIONER W.S. COLEMAN.
22 November 1996.

Reasons for Decision.
CHIEF COMMISSIONER: By application No. 389 of 996,
the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch seeks to vary the award for the third Arbi-
trated Safety Net Adjustment (Statement of Principles�Au-
gust, 1996 (76 WAIG 3368 at 3372). While the Respondent
now agrees to the variation, the parties are in dispute over the
operative date.

The Applicant Union submits that the award should be var-
ied with effect from 1st July, 1996. This date is established by
reference to the expiry of twelve (12) months from the date of
operation of the second Arbitrated Safety Net Adjustment
determined by the Full Bench in the decision dated 17 Octo-
ber, 1996 Nos. 145 and 146 of 1996 (unreported). Although
the application for the third Arbitrated Safety Net Adjustment
was filed in March 1996 the matter was not called on until the
beginning of November when the outcome of the Full Bench
matter was known.

The Union argues that employees covered by this award are
low income earners (determined by reference to average weekly
earnings) and as such should not be prejudiced in the opera-
tion of the wage fixing system nor by the Respondents� re-
course to an appeal over the terms of the second Arbitrated
Safety Net Adjustment.

The Respondents� submit that there are no special circum-
stances which warrant a date of operation other than that on
which this matter was heard. The process by which the sec-
ond Arbitrated Safety Net Adjustment has progressed is avail-
able under the Act and should not impinge upon this matter.

The application must be considered within the process of
adjusting the award safety net. For this award that commenced
with the first adjustment effective from 7 November, 1994
(75 WAIG 1651). The next increase was heard by the Com-
mission in June 1995. The Order issued from those proceed-
ings in January, 1996. The operative date determined at that
time was 1st January, 1996 ( 76 WAIG 402). The Full Bench
subsequently substituted 29th June, 1995 for that date. There
is nothing to suggest that the tests set out for the Third Arbi-
trated Safety Net Award level adjustment were only met im-
mediately prior to when the matter was listed. Indeed, although
the Respondents objected to the claim when it was served in
March 1996, the documentation submitted in this proceed-
ings (Exhibits 1 and 2) indicates that matters relevant to Struc-
tural Efficiency and the tests to be satisfied under the Principles.

I consider that given the terms of the Statement of Princi-
ples�August, 1996 that it would be inequitable not to apply
the third Arbitrated Safety Net Adjustment from a date con-
sistent with the expiry of a period of twelve months from the
date of the previous adjustment. The special circumstances of
this application should be recognised and the award varied
with effect for the $8.00 per week wage increase with effect
from the first pay period commencing on or after 1st July,
1996.

Applications Nos. 383 and 372 of 1996 were considered at
the same time as the above matter. They address the third Ar-
bitrated Safety Net Adjustment for Social Trainers (Nulsen
Haven) Award and the Quadriplegic Award respectively. The
circumstances which impinges upon the operative date for the
$8.00 per week increases in these cases are substantially the
same as those canvassed for the Training Assistants� and Com-
munity Support Staff (Spastic Welfare) Award, 1987. For the
reasons recognised above these awards are to be varied for
the third Arbitrated Safety Net Adjustment with effect from
the first pay period commencing on or after the 23 June, 1996
and 29 June, 1996 respectively.

Appearances: Ms M.L. Robinson appeared on behalf of the
Applicant Union.

Mr M. O� Connor appeared on behalf of the Respondents.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Cerebral Palsy Association of W.A.
No. 389 of 1996.

Training Assistants� and Community Support Staff (Spastic
Welfare) Award 1987

No. A16 of 1986.

CHIEF COMMISSIONER W.S. COLEMAN.
4 December 1996.

Order.
HAVING heard Ms M.L. Robinson on behalf of the Appli-
cant and Mr M. O�Connor on behalf of the Respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Training Assistants� and Community Sup-
port Staff (Spastic Welfare) Award 1987 be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 1st day of July
1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 14.�Wages: Delete paragraphs (a), (b) and (c) of

subclause (1) and insert in lieu thereof the following:
(1) (a) TRAINING ASSISTANTS AND SUPPORT STAFF:

Base Rate 1st & 2nd Total Rate
Per Week Arbitrated Safety Per Week

Net Adjustments
Per Week

$ $ $
1st year of employment 395.90 24.00 419.90
2nd year of employment 407.30 24.00 431.30
3rd year of employment 422.20 24.00 446.20
4th year of employment 434.50 24.00 458.50

(b) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage
Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Quadriplegic Centre.
No. 372 of 1996.

Quadriplegic Centre Award
No. A1 of 1993.

CHIEF COMMISSIONER W.S. COLEMAN.
4 December 1996.

Order.
HAVING heard Ms M.L. Robinson on behalf of the Appli-
cant and Mr M. O�Connor on behalf of the Respondent and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Quadriplegic Centre Award be varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after the 29th day of June 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 27.�Wages

A. Part A: Delete the number and title and subclauses
(1) and (2) and insert in lieu thereof the following:

27.�WAGES
PART A

The minimum rate of wage payable under this award for
Enrolled Nurses and Nursing Assistants shall be as fol-
lows:

1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $
(1) Enrolled Nurse Level One

1st year of employment 418.80 24.00 442.80
2nd year of employment 423.80 24.00 447.80
3rd year of employment
 and thereafter 434.70 24.00 458.70

(2) Nursing Assistant (at 19 years
of age and over)
1st year of employment 377.40 24.00 401.40
2nd year of employment 387.80 24.00 411.80
3rd year of employment
 and thereafter 398.30 24.00 422.30

Part B: Delete the title and subclause (1) and insert in
lieu thereof the following:

PART B
(1) The minimum rate of wage for employees other than

Enrolled Nurses and Nursing Assistants payable
under this Award shall be as follows:

1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $
LEVEL 1
Cleaner
Domestic
Catering Attendant
All other employees
1st year of employment 369.50 24.00 393.50
2nd year of employment 374.10 24.00 398.10
3rd year of employment
 and thereafter 378.00 24.00 402.00
LEVEL 2
Handyperson
1st year of employment 383.40 24.00 407.40
2nd year of employment 388.00 24.00 412.00
3rd year of employment
 and thereafter 392.00 24.00 416.00
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1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $
LEVEL 3
Senior Food Service Attendant
Cleaning Services Supervisor
1st year of employment 399.10 24.00 423.10
2nd year of employment 403.90 24.00 427.90
3rd year of employment
 and thereafter 408.30 24.00 432.30
LEVEL 4
Tradesperson Cook
1st year of employment 445.10 24.00 469.10
2nd year of employment 451.10 24.00 475.10
3rd year of employment
 and thereafter 457.00 24.00 481.00

Part C: Delete paragraphs (a) and (b) of subclause (2)
and insert in lieu thereof the following:
(2) The rates of pay in this award include three arbi-

trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage
Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Nulsen Haven Association (Inc).
No. 383 of 1996.

Social Trainers (Nulsen Haven) Award.

CHIEF COMMISSIONER W.S. COLEMAN.
4 December 1996.

Order.
HAVING heard Ms M.L. Robinsonon behalf of the Applicant
and Mr M. O�Connor on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Social Trainers (Nulsen Haven) Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 23rd
day of June 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 11.�Wages:

A. Delete subclause (1) and insert in lieu thereof the
following:

(1) The minimum rates of wage payable to employees cov-
ered by this award shall be as set out hereunder:

Base Rate Base Rate 1st, 2nd & 3rd Minimum
Per Per Arbitrated Rate

Annum Week Safety Net
Adjustments

$ $ $ $
TRAINEE SOCIAL TRAINER:
Under 21 years
On appointment
Level 1, appropriate to age
2nd year
Next additional increment
3rd year
Next additional increment
Level One
18 years of age 14,346 275.00 24.00 299.00
19 years of age 16,501 316.30 24.00 340.30
20 years of age 18,447 353.60 24.00 377.60
Over 21 years
On appointment
Level 1, 1st year of adult service 20,196 387.10 24.00 411.10
2nd year
Level 1, 2nd year of adult service 20,847 399.60 24.00 423.60
3rd year
Level 1, 3rd year of adult service 21,500 412.10 24.00 436.10
SOCIAL TRAINER
On appointment
Level 1, 4th year of adult service 22,280 427.10 24.00 451.10
2nd year
Level 1, 5th year of adult service 22,933 439.60 24.00 463.60
3rd year
Level 1, 6th year of adult service 23,580 452.00 24.00 476.00
4th year
Level 1, 7th year of adult service 24,328 466.30 24.00 490.30
5th year
Level 1, 8th year of adult service 24,847 476.30 24.00 500.30
6th year
Level 1, 9th year of adult service 25,612 491.00 24.00 515.00
SENIOR SOCIAL TRAINER:
1st year
Level 2, 1st year of adult service 26,532 508.60 24.00 532.60
2nd year
Level 2, 2nd year of adult service 27,227 521.90 24.00 545.90
3rd year
Level 2, 3rd year of adult service 27,975 536.30 24.00 560.30
4th year
Level 2, 4th year of adult service 28,756 551.20 24.00 575.20
5th year
Level 2, 5th year of adult service 29,573 566.90 24.00 590.90

B. Delete paragraphs (a) and (b) of subclause (3) and
insert in lieu thereof the following:

(3) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Deci-
sion and the March 1996 State Wage Decision.
The first, second and third $8.00 per week
arbitrated safety net adjustments may be off-
set to the extent of any wage increases pay-
able since 1 November 1991 pursuant to
enterprise agreements or consent awards or
award variations to give effect to enterprise
agreements, insofar as that wage increase or
part of it has not previously been used to off-
set an arbitrated safety net adjustment. In-
creases made under previous State Wage Case
Principles or under the current Statement of
Principles, excepting those resulting from en-
terprise agreements, are not to be used to off-
set arbitrated safety adjustments.
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RAILWAY EMPLOYEES� AWARD No. 18 of 1969.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Government Railways Commission
trading as Westrail

and
Australian Railways Union of Workers, West Australian

Branch and Others.
No. 1217 of 1996.

Railway Employees� Award No. 18 of 1969.
COMMISSIONER P.E. SCOTT.

29 November 1996.
Order.

HAVING heard Ms M Kovacevich on behalf of the Applicant
and Ms J Kaur on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Railway Employees� Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect on and from the 1st
day of July 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 28.�Away from Home and Meal Allowances:

Delete paragraphs (a) and (b) of subclause (2) of this clause
and insert the following in lieu thereof:
   (2) (a) This subclause shall apply to any employee other

than as provided for in subclause (1) of this clause
who is required by the employer to carry out work at
a location which does not reasonably allow of a re-
turn by the employee to the home station on any such
day.

(i) Subject to the agreement at Appendix C, where
the employer has accommodation of a reason-
able standard available at the location or within
reasonable proximity to it, the employer may
require the employee to use such accommo-
dation.

(ii) Where (i) hereof applies, the employee shall
be paid an allowance of $30.75 per day; ex-
cept when the accommodation available in-
cludes dining facilities and meals provided by
an on site cook in which case an allowance of
$23.05 per day shall be paid.

(iii) Where accommodation is not provided by the
employer pursuant to (2)(a)(i) hereof, and sub-
ject to that paragraph, the employee shall be
entitled to an allowance as follows to cover
accommodation, meals and incidental ex-
penses.

(aa) For hotel/motel occupied:
A B C

Employees Employees Employees
- up to 42 days with dependents without

- after 42 days dependants
- after 42 days

per day per day per day
$ $ $

Perth Suburban Area 149.55 74.75 49.80
South of 26° Lat. 120.65 60.35 40.20

(bb) For other than hotel/motel occupied�
$53.10 per day.

(iv) When an on train sleeping berth is provided,
the bed proportion allowance prescribed in
(2)(d) hereof shall not apply except when ac-
commodation attracting such allowance is uti-
lised by the employee for part of the night.

(v) An employee in receipt of the reduced rate of
allowance provided for in (2)(a)(iii) hereof,

and required to be absent from the accommo-
dation overnight and involving staying at a
hotel/motel, shall be paid at the higher rate of
allowance in that subparagraph for the period
away from that accommodation to which the
reduced rate is being applied.

(vi) An employee claiming the allowance provided
for in (2)(a)(iii) shall provide the employer
with details of the accommodation occupied
and certification of the occupancy.

(b) When an employee is required by the employer to
attend a training course, seminar or other such meet-
ings which involve an overnight stay away from the
employee�s home or lodging, the employee, at the
discretion of the employer, may be provided with
accommodation and meals and if so provided shall
be paid an incidental allowance of $8.40 per day.

RAILWAYS OFFICERS� AWARD 1985
No. RCB A 1 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Government Railways Commission

and
West Australian Railways Officers� Union.

No. R 4 of 1996.
Railways Officers� Award 1985.

No. RCB A 1 of 1985.
RAILWAY CLASSIFICATION BOARD.

29 November 1996.
Order.

HAVING heard Ms M Kovacevich on behalf of the Applicant
and Mr D Rogers on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Railways Officers� Award 1985 be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the 1st day of July
1996.

(Sgd.) P.E. SCOTT,
[L.S] Chairman.

Schedule.
1. Clause 54.�Away from Home and Meal Allowances:

A. Delete paragraphs (a) and (b) of subclause (1) of
this clause and insert the following in lieu thereof:

(1) (a) Allowances to meet travelling expenses
of officers where an overnight stay at a
hotel or motel is involved will be paid:

A B C
Employees Employees Employees

- up to 42 days with dependents without
- after 42 days dependants

- after 42 days
per day per day per day

$ $ $
Western Australia�

Suburban Area 149.55 74.75 49.80
South of 26° Latitude 120.65 60.35 40.20

Interstate�Capital City
Sydney 170.25 85.15 56.70
Melbourne 160.25 80.15 53.35
Other Capitals 151.40 75.70 50.40
Interstate�Other than

Capital City 120.65 60.35 40.20
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(b) Where accommodation other than at a
hotel or motel is obtained:

$
per day

South of 26° Latitude  53.10
Interstate  60.30

B. Delete paragraph (d) of subclause (1) of this clause
and insert the following in lieu thereof:

(d) Where an officer is required by the Commis-
sion to attend a course, conference, etc and
this involves an overnight stay and the officer
is provided with accommodation and meals
free of charge then the officer shall be reim-
bursed $8.40 for each day in lieu of the allow-
ances prescribed in subclause (1) of this clause.

C. Delete paragraph (c) of subclause (2) of this clause
and insert the following in lieu thereof:

(c) (i) Breakfast 10.15
(ii) Lunch 10.15

(iii) Evening Meal 24.40
D. Delete subclause (3) of this clause and insert the fol-

lowing in lieu thereof:
(3) An officer travelling on duty within a radius

of 50km from his or her normal place of em-
ployment which requires his or her absence
from his or her home station over the usual
meal period shall be paid the amount of $4.40
for each meal necessarily purchased provided
that:

(a) such travelling is not a normal feature
in the performance of the officer�s du-
ties;

(b) total reimbursement under this
subclause for any one pay period shall
not exceed the amount of $22.10.

2. Clause 68.�Railway Construction Etc Work: Delete para-
graphs (a) and (b) of subclause (13) of this clause and insert
the following in lieu thereof:

(a) Officers not accompanied by their spouse and pro-
vided with a self contained caravan and a reason-
able supply of water and electricity free of charge
shall be paid $215.25 for every complete week they
are available for work, but where alternative unfur-
nished accommodation is provided, such Officers
shall be paid $144.25 for every complete week they
are available for work.

(b) Officers accompanied by their spouse or housekeeper
and provided with unfurnished accommodation and
a reasonable supply of water and electricity free of
charge shall be paid $72.10 for every complete week
they are available for work.

SADDLERS AND LEATHERWORKERS� AWARD.
No. 7 of 1962.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Mallabones. Pty Limited and Others.

No. 1401 of 1996.

Saddlers and Leatherworkers� Award.

No. 7 of 1962.

CHIEF COMMISSIONER W.S. COLEMAN.

28 November 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms E. Mackey on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

1. Paragraph (1) of the Schedule in accordance with a
12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
subgroup �Meals Out and Takeaway Foods�.

2. Paragraphs 2 and 3 of the Schedule in accordance
with the formula set down by the Australian Indus-
trial Relations Commission in the Furnishing and
Glass Industry case (print M9675), based on the key
classification of Saddler;
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 8.�Meal Money: Delete the amounts of $5.60

and $4.70 and insert in lieu thereof the amounts of $6.30
and $5.30.

2. Clause 23.�Leading Hands:  Delete the amounts of
$15.60, $19.70 and $27.00 and insert in lieu thereof the
amounts of $16.60, $21.00 and $28.70.

3. Clause 24.�Special Rates: Delete the amount of 27
cents and insert in lieu thereof the amount of 29 cents.
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SECURITY OFFICERS AND CLEANERS (WEST
AUSTRALIAN NEWSPAPERS) AWARD, 1992.

No. A 11 of 1991.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Western Australian Newspapers Limited
and

The Federated Miscellaneous Workers� Union of Australia,
Western Australian Branch.

No. 1521 of 1996.
Security Officers and Cleaners (West Australian

Newspapers) Award, 1992.
No. A 11 of 1991.

COMMISSIONER J. F. GREGOR.
20 November 1996.

Order.
HAVING heard Mr R. Joyce and with him Ms J. Hadida on
behalf of the Applicant and Mr N. Whitehead on behalf of the
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Security Officers and Cleaners (West Aus-
tralian Newspapers) Award, 1992, be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 15.�Overtime. Delete the amount of $5.20 in

paragraph (a) of subclause (6) and insert in lieu thereof
the following:

$5.80

SHEET METAL WORKERS (GOVERNMENT)
AWARD 1973.
No. 31 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Hon Minister for Works and Others.
No. 610 of 1996.

Sheet Metal Workers (Government) Award 1993.
SENIOR COMMISSIONER G.L. FIELDING.

27 November 1996.
Order.

HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Ms K. Clarke on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Sheet Metal Workers (Government) Award
1993 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the date hereof.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

���

Schedule.
1. Clause 22.�Wages: Delete subclauses (1) and (2) of

this clause and insert in lieu thereof the following�
(1) The rates of pay in this Award include three arbi-

trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to the December 1993
State Wage Decision, the December 1994 State Wage
Decision and the March 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991,
pursuant to enterprise agreements or consent awards
or award variations to give effect to enterprise agree-
ments insofar as that wage increase, or part of it, has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles, or under the current State-
ment of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset
arbitrated safety net adjustments.

(a) Subject to this clause, an adult employee in a
classification specified in the table set out in
subclause (2) hereof (other than an appren-
tice) shall be paid per week at the respective
award wage rate assigned to that class of work.

(b) An employee�s award rate of pay is inclusive
of the base rate of pay and the supplementary
payment as prescribed in subclause (2) hereof.
The total rate of pay is inclusive of the base
rate, supplementary payment, Safety Net Ad-
justment and, where applicable, the extra pay-
ment.

(c) The all-purpose hourly rate for this Award shall
be 1/38th of the total rate prescribed herein.

Supple- 1st, 2nd Years of
Classification Base mentary & 3rd Additional Completed Wage

Rate Payment Arbitrated Payment Service Per
Safety Net Week
Adjustment

$ $ $ $ $ $
Engineering
Tradesperson�
C 10�Level 1 356.30 50.70 24.00 18.40 � 449.40

23.40 (1) 454.40
27.70 (2) 458.70

C11�Level 4 329.20 45.60 24.00 � � 398.80
46.80 2.70 (1) 402.70

6.30 (2) 406.30
C 12�Level 3 311.40 44.30 24.00 5.30 � 385.00

9.70 (1) 389.40
13.10 (2) 392.80

C 13�Level 2
Group A 292.20 41.60 24.00 22.70 � 380.50

26.70 (1) 384.50
30.30 (2) 388.10

Group B 292.20 41.60 24.00 20.30 � 378.10
24.30 (1) 382.10
28.00 (2) 385.80

2. First Schedule�Named Parties to the Award: Delete
this Schedule and insert in lieu thereof the following�

FIRST SCHEDULE.
NAMED PARTIES TO THE AWARD

Union Party
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Austral-
ian Branch

Employer Parties
Minister for Works
Minister for Water Resources
Minister for Health
Board of Management�Princess Margaret Hospital
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TEACHERS (PUBLIC SECTOR PRIMARY AND
SECONDARY EDUCATION) AWARD 1993

No. TA 1 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Hon Minister for Education

and
State School Teachers Union of W.A. (Inc.)

No. 1352 of 1996.
Teachers (Public Sector Primary and Secondary Education)

Award 1993.
No. TA 1 of 1992.

COMMISSIONER A.R. BEECH.

29 November 1996.
Order.

HAVING heard Ms J. Stone on behalf of the Applicant and
Ms S. Archer on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Teachers (Public Sector Primary and Sec-
ondary Education) Award 1993 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on and from the 28th day of November 1996.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

Schedule.
1. Clause 39.�Grievance Resolution Procedures: Delete this

clause and insert in lieu the following:

39.�GRIEVANCE RESOLUTION PROCEDURES
(1) The grievance resolution procedures set out in this

clause cover grievances over decisions taken at a
workplace and which affect one or more employees
at that workplace. The resolution of a grievance un-
der these procedures should be capable of being
implemented by action at the workplace.

(2) The grievance resolution procedures set out in this
clause do not apply to:

(a) disputes related to conditions of employment
(including entitlements to salary, leave and the
like), as well as disputes related to equal em-
ployment opportunity and occupational health
and safety which are covered by specific Acts
and Regulations;

(b) disputes which cannot be resolved at a
workplace level because they are due to the
application of system-wide policies or are the
result of decisions by the central office of the
employer;

(c) issues which arise through staff disagreements
and/or interpersonal conflict which do not
have their basis in a workplace decision or
process will not be dealt with by the formal
grievance procedure.

(3) Issues which are not capable of resolution through
the grievance process because they do not arise from
school based decisions, shall be dealt with directly
between the central office of the employer and the
union in accordance with normal procedures for deal-
ing with such issues.

(4) In the operation of these grievance resolution pro-
cedures, the parties recognise the right of employ-
ees and a school administration to approach the union
or Department for advice or assistance without any
repercussions.

(5) In dealing with grievances the following principles
should be fundamental:

(a) grievances should be discussed and resolved
within a general framework of co-operation
which emphasises prevention of further dis-
putes rather than just a cure;

(b) as far as possible grievances should be han-
dled using the normal management structure;

(c) resolution of grievances should occur at the
lowest possible level, eg where a grievance
arises at the school level there should be a
genuine attempt to resolve the grievance at this
level;

(d) resolution of grievances should occur as
quickly as possible to avoid the negative ef-
fects of ongoing problems at the work place;

(e) joint management/employee consultative
mechanisms should be actively promoted at
all levels as a means of achieving shared ob-
jectives through co-operation;

(f) teachers have the right to raise legitimate griev-
ances without threat of repercussion;

(g) the implementation of these procedures shall
take place without delay and be completed as
soon as practicable;

(h) confidentiality shall be maintained at all times
in the resolution of a grievance, including the
outcome, unless otherwise agreed to by the
Education Department and the union.

(6) The procedures to be followed when an employee
wishes to lodge a grievance are:

(a) Where a grievance arises at a worksite, in the
first instance the matter should be dealt with
in an informal manner. An attempt should be
made by the aggrieved party to resolve the
grievance with their immediate superordinate.
Consultation with senior school staff, officers
at the district or central level and the union
office may take place as a normal management
process in order to attempt to resolve the mat-
ter prior to the commencement of the formal
grievance procedures set out below.
If a grievance cannot be resolved informally
it may be considered under the formal griev-
ance procedures.

(b) The formal grievance resolution procedures
shall operate in the following manner:

(i) The instigation of the grievance pro-
cedure in the first instance is the re-
sponsibility of the aggrieved party and
such party must act within three weeks,
or as soon as practicable, of circum-
stances occurring from which the griev-
ance arises.

(ii) The grievance must be presented in
writing in a clear and concise manner
and include the relief sought. The re-
sponse acknowledging the grievance
and advice of the outcome of consid-
eration of the grievance will also be in
writing.

(iii) Where an employee has a grievance
with his or her Principal, the employee
shall be entitled to bypass Level One
and go straight to Level Two of the pro-
cedure.

(iv) In circumstances where the grievance
relates to a School Administrator and
the District Superintendent, the reso-
lution process may require the griev-
ance to be considered by another
district consultative committee.

(v) If the issues raised by the grievance
have system wide ramifications, the
matter will be dealt with by the Direc-
tor-General and the President of the
union, or their nominees.
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(7) The grievance resolution procedures will operate un-
der two levels:

(a) Level One�Worksite
At this stage the grievance should be consid-
ered formally by the school consultative com-
mittee within five working days of its receipt.
The school consultative committee is the body
which is closest to the source of the grievance.
The committee shall be made up of the Prin-
cipal and the school site union representative.
In the case where there is no school site union
representative or where that person is the Prin-
cipal, the position should be taken by another
union member from that school who is nomi-
nated by the President of the union or his/her
nominee.
The aggrieved party may nominate and be ac-
companied by a support person, at this and
any subsequent stage. This support person can
advise but not represent the aggrieved party
at any stage of the grievance. Both members
of the committee may nominate a deputy mem-
ber to attend in his or her stead.
A person who has initiated a grievance or who
is the subject of a grievance is not to be a
member of a consultative committee dealing
with that grievance, even if they would nor-
mally be a member under the preceding pro-
visions. If it is not possible, as a result of this,
to form a consultative committee the griev-
ance will be referred to Level Two.
The worksite grievance committee will be
expected to reach an agreed resolution to the
grievance. These resolution/s will be provided
to the parties to the agreement in writing. The
resolution/s will be binding on all parties. The
grievance will be deemed to have been re-
solved with no access by either party to pur-
sue the matter further within the grievance
process.
Where the worksite grievance committee is
unable to reach an agreed conclusion to the
grievance they will inform all parties to the
grievance of the fact. The aggrieved party will
then have a period of ten working days in
which he or she may elevate the grievance to
the second level of the process.

(b) Level Two�District Level
At this stage, the matter should be considered
formally by the district consultative commit-
tee.
A district consultative committee shall be con-
stituted for each grievance at this level. The
district consultative committee shall be made
up of the District Superintendent and one un-
ion member nominated by the President of the
union.
At this stage the consultative committee should
attempt to resolve the issue to appoint where
it can be logically handed back to the school
to implement.
If the district consultative committee believes
that the issues raised by the grievance have
system wide ramifications, the committee may
seek advice from the Director-General of the
Department and the President of the union, or
their nominees, and take such advice into con-
sideration in determining the grievance.

THERMAL INSULATION CONTRACTING
INDUSTRY AWARD

No. 1 of 1978.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Austral Insulation Pty Ltd and Others.
No. 614 of 1996.

Thermal Insulation Contracting Industry Award.
SENIOR COMMISSIONER G.L. FIELDING.

19 November 1996.
Order.

HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr D. Sproule on behalf of the Respondents, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Thermal Insulation Contracting Industry
Award be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the date hereof.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
Clause 6.�Wages:

A. Delete paragraph (c) of subclause (1) and insert the
following in lieu thereof�

(c) The rates of pay in this Award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the
March 1996 State Wage Decision. The first,
second and third $8.00 per week arbitrated
safety net adjustments may be offset to the
extent of any wage increase payable since 1
November 1991, pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements insofar
as that wage increase, or part of it, has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles, or un-
der the current Statement of Principles, ex-
cepting those resulting from enterprise
agreement, are not to be used to offset arbi-
trated safety net adjustments.

B. Delete subclause (2) of this clause and insert in lieu
thereof the following�

(2) Wage Rates:
1st, 2nd & 3rd Total

Base Special Safety Net Wage
Rate Payment Adjustments Per Week

$ $ $ $
(a) Sheetmetal

Employee�
1st Class 362.80 80.00 24.00 466.80

(b) Sheetmetal
Employee�
2nd Class 327.20 66.80 24.00 418.00

(c) Lagger�
1st six
months�
experience 310.20 63.40 24.00 397.60
2nd & 3rd
six months�
experience 311.70 65.40 24.00 401.10
4th & 5th
six months�
experience 315.90 65.60 24.00 405.50
Thereafter 317.40 66.60 24.00 408.00
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TRANSPORT WORKERS� (GENERAL) AWARD.
No. 10 of 1961.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers� Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

William Barker and Co and Others.
No. 1369 of 1996.

Transport Workers� (General) Award No. 10 of 1961.
COMMISSIONER P E SCOTT.

29 November 1996.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant,
Mr J Uphill on behalf of William Barker & Co and Others and
Ms T Allen on behalf of West Australian Petroleum Pty Ltd
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Transport Workers� (General) Award No. 10
of 1961 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 1st day of November 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement

2B. Commitment
3. Scope
4. Area
5. Term
6. Leave to Apply
7. Wages

7A. Supplementary Payments and Safety Net Adjust-
ments

8. Extra Rates
9. Hours

9A. Implementation of 38 Hour Week
9B. Procedures for In-Plant Discussions
9C. Hours Transition Provision
10. Saturday and Sunday Time
11. Night Work
12. Overtime
13. Distant Work, Board and Lodging
14. Time and Wages Record
15. Meals
16. Holidays
17. Annual Leave
18. Sick Leave
19. Contract of Service

19A. Casual Employment
20. Payment of Wages
21. Provision of Tools and Gear

21A. Handling Heavy Articles
22. Mixed Functions
23. Proportion of Juniors
24. Junior Workers� Certificate
25. Location Allowance
26. Definitions
27. Learning Round
28. Long Service Leave
29. Bereavement Leave
30. Maternity Leave
31. Air Conditioning
32. Dispute Settlement Procedures

33. Shift Work
34. Award Modernisation
35. Training Leave
36. Supported Wage System

Appendix�Resolution of Disputes Requirements
Schedule of Respondents
Schedule of Parties to the Award
Liberty to Apply
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 7.�Wages: Delete this clause and insert the
following in lieu thereof:

The following shall be the rates of wages payable to
employees covered by this Award. The total minimum weekly
wage rate shall be the amount specified in the �Total Per Week�
column in this clause for the appropriate grade or sub-grade.

PART 1
Grade Base Rate Supple- Safety Net Total Per

Payment mentary Week
Payment

$ $ $ $

(1) Grade 1 314.30 44.90 24.00 383.20
Motor Driver�s Assistant
Washers (except can and

night washers)
Driver of mechanical horse

with or without trailer
Loaders
Yardsperson

(2) Grade 2 327.70 46.80 24.00 398.50
Driver, rigid vehicle to

4.5 tonnes GVM (Gross
Vehicle Mass)

Employee riding a
motorcycle in the course
of employment

Night Washer
Driver of tow motor

(3) Grade 3 334.40 47.80 24.00 406.20
Driver, rigid vehicle from

4.5 to 13.9 tonnes GVM
or GCM (Gross
Combination Mass)

Driver, fork lift up to and
including 5 tonnes lifting
capacity

Driver, tractor without power
operated attachments

(4) Grade 4 344.50 49.20 24.00 417.70
Driver, rigid vehicle over

13.9 tonnes GVM or
GCM and up to 13 tonnes
capacity

Straddle carrier driver
Driver of dump truck

(unlicensed)
Driver of fork lift over 5

and up to 10 tonnes
lifting capacity

(5) Grade 5 351.10 50.20 24.00 425.30
Driver, articulated vehicle to

22.4 tonnes GCM
Driver, rigid vehicle and

heavy trailer to 22.4
tonnes GCM

Driver, rigid vehicle 4 or
more axles over 13.9
tonnes GVM or GCM

Driver of fork lift over 10
and up to 34 tonnes
lifting capacity

(6) Grade 6 357.90 51.10 24.00 433.00
Driver low loader to 43
tonnes GCM
Driver articulated vehicle

over 22.4 tonnes GCM
and up to 39 tonnes
capacity

Driver mobile crane up to
25 tonnes lifting capacity

Driver rigid vehicle and
heavy trailer over 22.4
tonnes GCM

Driver of fork lift over 34
tonnes lifting capacity
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Grade Base Rate Supple- Safety Net Total Per
Payment mentary Week

Payment
$ $ $ $

(7) Grade 7 364.60 52.10 24.00 440.70
Driver articulated vehicle

over 22.4 tonnes GCM
over 39 and up to 60
tonnes capacity

Driver multiple articulated
vehicle up to 53.4 tonnes
GCM

Driver low loader over 43
tonnes GCM (For each
additional complete tonne
over 43 an extra 79 cents
as part of the weekly wage
rate for all purposes shall
be payable)

(8) Grade 8 381.20 54.50 24.00 459.70
Driver mobile crane over 25

and up to 50 tonnes lifting
capacity

Driver multiple articulated
vehicle over 53.4 tonnes
up to 94 tonnes GCM up
to 65 tonnes capacity

(9) Grade 9 391.30 55.90 24.00 471.20
Driver multiple articulated

vehicle over 94 tonnes
GCM up to 75 tonnes
capacity

Driver of mobile crane over
50 tonnes lifting capacity

(10) Grade 10 408.00 58.30 24.00 490.30
Driver multiple articulated

vehicle over 94 tonnes
GCM over 75 and up to
95 tonnes capacity (for
each additional complete
tonne over 95 an extra 79
cents as part of the weekly
wage rate for all purposes
shall be payable)

(11) Van Driver�Salesperson (as
defined) shall be paid $7.16
per week extra.

PART 2
(1) Leading Hands:
A leading hand appointed as such by the employer and placed

in charge of�
(a) not less than three and not more than ten other em-

ployees shall be paid $18.58 per week extra.
(b) more than ten and not more than 20 other employ-

ees shall be paid $27.70 per week extra.
(c) more than 20 other employees shall be paid $35.18

per week extra.
(2) Junior Employees:

(a) Rates of pay (per cent of the total wage payable to
an adult employee for the class of work performed)

%
Under 19 years of age .............  70
Under 20 years of age .............  80
20 years of age ........................ 100

(b) No junior under 17 years of age shall be permitted
to have sole charge of a motor vehicle.

(3) Industry Allowance:
In addition to the rates prescribed in this clause an amount

of $15.46 per week shall be paid to employees engaged under
this award in rock quarries and sand pits to compensate for
dust and climatic conditions when working in the open and
for deficiencies in general amenities and facilities. Provided
that employees in limestone quarries of Cockburn Cement
limited shall be paid an amount of 40 cents per hour in lieu of
the $15.46 per week referred to in this subclause.

(4) Ready Mixed Concrete Industry:
In addition to the rates prescribed in this clause an amount

of $9.14 per week shall be paid to drivers and/or operators of
ready mixed concrete trucks.

3. Clause 7A.�Supplementary Payments and Safety Net
Adjustments: Delete subclause (1) and (5) and insert the
following in lieu thereof:

(1) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available

under the Arbitrated Safety Net Adjustment Principle pursuant
to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision, the March 1996 State
Wage Decision and the August 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage increase
payable since 1 November, 1991 pursuant to enterprise
agreements, or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

4. Clause 8.�Extra Rates: Delete this clause and insert
the following in lieu thereof:

(1) An employee who is required to cart tar (other than in
sealed containers) for immediate spreading upon streets, tar
in unsealed containers, or tarred material for spreading upon
streets; and/or who spreads either of them upon streets�an
extra $1.46 per week.

(2) Offensive Materials:
Employees carting any of the following offensive materials

shall be paid�an extra $1.19 per week.
Bone dust, bones, blood manure, dead animals, offal

including which is carted from hotels and restaurants or other
places in kerosene tins, green skins, raw hides and sheep skins
when flyblown and maggoty, sausage skin casings (except
when packed in non-leaky containers for consumption) spent
oxide, hair and fleshings, soda ash, muriate of potash, sheep
trotters (known as �pie�), stable, cow or pig manure, meat
meal, liver meal, blood meal, T.N.T. and any other material
which the Board of Reference shall decide from time to time
is offensive material. The Board of Reference may delete any
material from this definition.

(3) Dirty Materials:
Employees carting any of the following dirty materials shall

be paid an extra 23 cents per hour.
When loaded or unloaded by the driver (except by tipping),

coal, coke, briquettes, plumbage, graphite, black lead,
manganese (excluding the article known as ferro or iron
manganese) lime, �Comaidal� lime, tallite, limil, plaster, plaster
of paris, red oxide, zinc oxide superphosphate (in second hand
and/or farmer�s own bags), di calcic phosphate, yellow ochre,
red ochre, charcoal, empty flour bags, supercel in jute bags,
stone dust, refuse and/or garbage from ships in port, street
sweepings when carted as a full load, and any materials or a
particular load thereof which the Board of Reference may
decide to be dirty. The Board of Reference may delete any
material from this definition.

This allowance shall not apply to any packaged foods from
which the material does not leak or seep or to any employee
who is not required to handle any of the materials named.

(4) Drivers who handle cash or cheques during any week or
portion of a week as part of their duties and account for it
shall be paid in addition to the rate of wage prescribed by
Clause 7�Wages of this award, as follows�

For any amount handled up to $20 $.76 per week
Over $20 but not exceeding $200 $1.46 per week
Over $200 but not exceeding $600 $2.64 per week
Over $600 but not exceeding $1000 $3.69 per week
Over $1000 but not exceeding $1200 $5.30 per week
Over $1200 but not exceeding $1600 $7.58 per week
Over $1600 but not exceeding $2000 $8.87 per week
Over $2000 $10.11 per week

(5) Employees carting, loading and/or unloading carbon
black except in sealed metal containers�an extra 94 cents
per day or part thereof.

(6) An employee, who is a recognised furniture carter
engaged in removing and/or delivering furniture, shall be paid
an extra $9.76 per week.

(7) An employee who is a recognised livestock carter carrying
livestock shall be paid an extra $9.76 per week.

(8) Driver required to act as salesperson of goods in his/her
vehicle shall be paid an extra $1.56 per week.
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(9) An employee who, in the course of his/her employment,
drives a vehicle with self loading equipment which requires
the possession of a certificate of competency, shall be paid an
extra $9.34 per week.

(10) Any employee required to drive a motor vehicle in
excess of 3.5m in width, or transport a load in excess of that
width shall receive an additional $1.56 per day or part thereof.

(11) Where two or more of the forgoing rates (other than in
subclauses (4), (8) and (9) of this clause) have application,
only the highest of such rates shall be payable.

(12) An employee required to work in a van or a chamber
with a temperature of less than zero degrees Celsius shall
receive an additional 39 cents per hour, or part thereof, for all
time so worked.

5. Clause 35.�Training Leave: Directly after this clause
insert the following new Clause 36.�Supported Wage
System:

36.�SUPPORTED WAGE SYSTEM
(1) This clause sets out the provisions to apply to employees

who because of the effects of a disability are eligible to be
employed under the Supported Wage System in accordance
with this clause.

(2) Definitions
In the context of this clause, the following definitions shall

apply:
(a) �Supported Wage System� means the Common-

wealth Government system to promote employment
for people who can not work at full award wages
because of a disability, as documented in �Supported
Wage System: Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accredited by
the Management Unit established by the Common-
wealth under the Supported Wage System to per-
form assessment of an individual�s productive
capacity within the Supported Wage System.

(c) �Disability Support Pension� means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

(d) �Assessment Instrument� means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage Sys-
tem.

(3) Eligibility Criteria
(a) Employees covered by this clause will be those who

are unable to perform the range of duties to the com-
petence level required within the class of work for
which the employee is engaged under this award,
because of the effects of a disability on their produc-
tive capacity and, who meet the impairment criteria
for receipt of a Disability Support Pension.

(b) The clause does not apply to any existing employee
who has a claim against the employer which is sub-
ject to the provisions of workers� compensation leg-
islation or any provision of this clause relating to
the rehabilitation of employees who are injured in
the course of their current employment.

(c) (i) This clause does not apply to employers in
respect of their facility, program, undertaking,
service or the like which receive funding un-
der the �Disability Services Act 1986�, and
fulfil the dual role of service provider and shel-
tered employer to people with disabilities who
are in receipt of or eligible for a Disability
Support Pension.

(ii) Provided that this exclusion shall not prevent
services funded under Sections 10 or 12A of
the Act referred to in sub-paragraph (i) hereof,
engaging persons who meet the eligibility cri-
teria under the Supported Wages System, on
work covered by this award, where both par-
ties wish to access the system provided all
other criteria are met.

(4) Supported Wage Rates
(a) (i) Employees to whom this clause applies shall

be paid the applicable percentage of the mini-
mum rate of pay prescribed by this award for
the class of work which the person is perform-
ing according to the following schedule:

Assessed Capacity % of Prescribed
 Award Rate

10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall be not
less than the �ordinary income free area� as
defined in the Social Security Act 1991 (which
at 1 July 1994 was $45 per week).

(b) Where an employee�s assessed capacity rate is ten
percent, they shall receive a high degree of assist-
ance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percentage of the

award rate to be paid to an employee under this
award, the productivity capacity of the employee will
be assessed in accordance with the Supported Wage
System and documented in an assessment instrument
by either:

(i) The employer and the union, in consultation
with the employee, or, if desired, by any of
these; or

(ii) The employer and an accredited assessor from
a panel agreed to by the parties to the award
and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condition of

this clause including the appropriate percentage of
the award rate to be paid to the employee, shall be
lodged by the employer with the Registrar of the
Western Australian Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, provided that
where the union party to this award is not a party to
the assessment, it shall be referred by the Registrar
to the union by certified mail and shall take effect
unless an objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be applied

in respect of the rate of pay should be subject to annual review
or earlier on the basis of a reasonable request for such a review.
The process of review shall be in accordance with the
procedure for assessing capacity under the Supported Wage
System.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable

percentage shall apply to the minimum wage rate only.
Employees covered by the provisions of the clause will be
entitled to the same terms and conditions of employment as
all other employees covered by this award, but be paid at the
rate of wage as determined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the

provisions of this clause shall take reasonable steps to make
changes in the workplace to enhance the employee�s capacity
to do the job. Changes may involve redesign of job duties,
working time arrangements and work organisation in
consultation with other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the employ-

ee�s capacity to be made, an employer may employ a
person under the provision of this clause for a trial
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period not exceeding 12 weeks, except that in some
cases additional work adjustment time, not exceed-
ing four weeks, may be utilised where required.

(b) During the trial period the assessment of capacity
shall be undertaken and the proposed wage rate for
a continuing employment relationship shall be de-
termined.

(c) The minimum amount payable to the employee dur-
ing the trial period shall be not less than the figure
defined in subclause (4) (a) (ii) of this clause.

(d) Work trials should include induction or training as
appropriate to the job being trialed.

(e) Where the employer and the employee wish to es-
tablish a continuing employment relationship follow-
ing the completion of the trial period, a further
contract of employment shall be entered into based
on the outcome of assessment under subclause (5)
of this clause.

(11) The conditions of employment to apply during the trial
period or in a continuing employment relationship shall be
documented, a copy of which shall be provided by the employer
to the person employed in accordance with this clause.

TRANSPORT WORKERS (MOBILE FOOD
VENDORS) AWARD 1987

No. A 3 of 1986.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
Portius Pty Ltd trading as Flash Foods Canteen and Others.

No. 1367 of 1996.
Transport Workers (Mobile Food Vendors) Award 1987.

No. A 3 of 1986.
COMMISSIONER P.E. SCOTT.

29 November 1996.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant
and Mr J Uphill on behalf of Portius Pty Ltd trading as Flash
Foods Canteen and Another and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the Transport Workers (Mobile Food Vendors)
Award 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 1st day of November 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement

2A. State Wage Principles�June 1991
2B. Commitment

3. Scope
4. Area
5. Term
6. Liberty to Apply
7. Wages
8. Extra Rates

9. Hours
9A. Implementation of 38 Hour Week
9B. Procedures for In-Plant Discussions
10. Overtime
11. Time and Wages Record
12. Meals
13. Holidays
14. Annual Leave
15. Sick Leave
16. Contract of Service
17. Payment of Wages
18. Location Allowance
19. Definitions
20. Learning Round
21. Long Service Leave
22. Bereavement Leave
23. Maternity Leave
24. Air Conditioning
25. Trade Union Training Leave
26. Representative Interviewing Employees
27. Leave to Attend Union Business
28. Shortages and Change Money
29. Dispute Settlement Procedures
30. Award Modernisation
31. Training Leave
32. Supported Wage System

Appendix�Resolution of Disputes Requirements
Schedule of Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 7.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

The total minimum weekly wage payable to an em-
ployee shall be the amount specified in the �Total Weekly
Wage� column in this clause for the appropriate grade.

Base Rate Supplementary Safety Net Total Wage
Payment Adjustment Per Week

$ $ $ $

(1) Classification
Mobile Canteen Operators
Grade 1
Driver of Rigid Vehicle
to 4.5 tonnes GVM
or GCM 327.70 46.80 24.00 398.50
Grade 2
Driver of Rigid Vehicle
to 4.5 to 13.9 tonnes
 GVM or GCM 334.40 47.80 24.00 406.20

(2) Leading Hands
A leading hand appointed as such by the employer and placed

in charge of�
(a) Not less than three and not more than ten other em-

ployees shall be paid $18.64 per week extra.
(b) More than ten and not more than twenty other em-

ployees shall be paid $27.80 per week extra.
(c) More than twenty other employees shall be paid

$35.24 per week extra.
(3) Junior Employees

(a) Rates of pay (per cent of the total wage payable to
an adult employee for the class of work performed)

 %
Under 19 years of age 70
Under 20 years of age 80
20 years of age 100

(b) No person under seventeen years of age shall be
permitted to have sole charge of a motor vehicle.

(c) A junior employee who is required to have a B Class
Motor Drivers Licence shall be paid the Full Adult
Rate.

(4) Casual employees: Casual employees, being employees
who are dismissed through no fault of their own before the
expiration of one week of employment shall be paid twenty
per cent in addition to the relevant ordinary rate of wage pre-
scribed in this clause.
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(5) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision, the March 1996 State
Wage Decision and the August 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
crease payable since 1 November, 1991 pursuant to enterprise
agreements, or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net adjustments.

3. Clause 8.�Extra Rates: Delete this clause and insert the
following in lieu thereof:

(1) Employees who handle cash or cheque during any
week or portion of a week as part of their duties and
account for it shall be paid, in addition to the rate of
wage prescribed by Clause 7.�Wages, of this award,
as follows�

For any amount handled up to $20�.77¢ per week
Over $ 20 but not exceeding $200�$1.46 per week
Over $ 200 but not exceeding $600�$2.60 per week
Over $ 600 but not exceeding $1000�$3.69 per week
Over $1000 but not exceeding $1200�$5.30 per week
Over $1200 but not exceeding $1600�$7.58 per week
Over $1600 but not exceeding $2000�$8.87 per week
Over $2000�$10.13 per week

(2) An employee required to act as salesperson of goods
in his or her vehicle shall be paid an extra $1.58 per
week.

(3) An employee who, in the course of his or her em-
ployment, drives a vehicle with self-loading equip-
ment which requires the possession of a certificate
of competency, shall be paid an extra $9.37 per week.

4. Clause 31.�Training Leave: Immediately after this clause
insert the following new clause 32.�Supported Wage Sys-
tem:

32.�SUPPORTED WAGE SYSTEM
(1) This clause sets out the provisions to apply to em-

ployees who because of the effects of a disability are
eligible to be employed under the Supported Wage
System in accordance with this clause.

(2) Definitions
In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who can not work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties

to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wage System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates
(a) (i) Employees to whom this clause applies

shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than the �ordinary income
free area� as defined in the Social Se-
curity Act 1991 (which at 1 July 1994
was $45 per week).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tions of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
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with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be

applied in respect of the rate of pay should be subject to
annual review or earlier on the basis of a reasonable re-
quest for such a review. The process of review shall be in
accordance with the procedure for assessing capacity
under the Supported Wage System.
(8) Other Terms and Conditions of Employment

Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate only.
Employees covered by the provisions of the clause will
be entitled to the same terms and conditions of employ-
ment as all other employees covered by this award, but
be paid at the rate of wage as determined in accordance
with this clause.
(9) Workplace Adjustment

An employer wishing to employ a person under the pro-
visions of this clause shall take reasonable steps to make
changes in the workplace to enhance the employee�s ca-
pacity to do the job. Changes may involve redesign of
job duties, working time arrangements and work organi-
sation in consultation with other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the employ-

ee�s capacity to be made, an employer may employ a
person under the provision of this clause for a trial
period not exceeding 12 weeks, except that in some
cases additional work adjustment time, not exceed-
ing four weeks, may be utilised where required.

(b) During the trial period the assessment of capacity
shall be undertaken and the proposed wage rate for
a continuing employment relationship shall be de-
termined.

(c) The minimum amount payable to the employee dur-
ing the trial period shall be not less than the figure
defined in subclause (4) (a) (ii) of this clause.

(d) Work trials should include induction or training as
appropriate to the job being trialed.

(e) Where the employer and the employee wish to es-
tablish a continuing employment relationship follow-
ing the completion of the trial period, a further
contract of employment shall be entered into based
on the outcome of assessment under subclause (5)
of this clause.

(11) The conditions of employment to apply during the trial
period or in a continuing employment relationship shall be
documented, a copy of which shall be provided by the em-
ployer to the person employed in accordance with this clause.

TRANSPORT WORKERS� (NORTH WEST
PASSENGER VEHICLES) AWARD, 1988

No. A 19 of 1987.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
Fortesque Bus Service Pty Ltd and Others.

No. 1368 of 1996.
Transport Workers� (North West Passenger Vehicles)

Award, 1988.
No. A 19 of 1987.

COMMISSIONER P.E. SCOTT.
29 November 1996.

Order.
HAVING heard Ms R McGinty on behalf of the Applicant
and Mr J Uphill on behalf of Fortesque Bus Service Pty Ltd
and Others and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Transport Workers� (North West Passenger
Vehicles) Award, 1988 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 1st day of November 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement

2A. Commitment
3. Scope
4. Area
5. Term
6. Wages

6A. Supplementary Payments and Safety Net Adjust-
ments

7. Hours
8. Implementation of 38 Hour Week
9. Procedures for In-Plant Discussions

10. Hours Transition Provision
11. Payment of Wages
12. Duty Roster
13. Private Hire
14. Contract of Service
15. Sick Leave
16. Annual Leave
17. Public Holidays
18. Bereavement Leave
19. Long Service Leave
20. Maternity Leave
21. Service Grants
22. Meal Times and Allowances
23. Annual Leave Travel Assistance
24. Posting of Award
25. Change Money
26. Union Delegates and Notice Boards
27. Time and Wages Record
28. Location Allowances
29. Split Shift Allowance
30. Dispute Settlement Procedure
31. Liberty to Apply
32. Award Modernisation
33. Training Leave
34. Supported Wage System

Appendix�Resolution of Disputes Requirements
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Schedule of Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 6.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

The total minimum weekly wage payable to an em-
ployee shall be the amount specified in the �Total Wage�
column in this clause for the appropriate grade or sub-
grade.
(1) Bus Driver (including Service, Tour, Charter and

School Bus Drivers) driving a passenger vehicle
having seating capacity for�

Base Rate Supplementary Safety Net Total
Payment Adjustment Wage

$ $ $ $

(a)  Under 25 adult
 persons 323.90 46.30 24.00 394.20

(b)  25 adult persons
 or more 334.80 47.90 24.00 406.70

(2) A leading hand shall be paid a rate exceeding the
highest rate of the workers he/she supervises by an
amount of $18.63 per week.

3. Clause 6A.�Supplementary Payments and Safety Net
Adjustments: Delete Subclause (1) and (3) and insert subclause
(1) as follows in lieu thereof:

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

4. Clause 21.�Service Grants: Delete this clause and insert
the following in lieu thereof:

A full-time employee who has been in the continuous
service of an employer, successor, assignee or transmittee
of such employer shall be paid the following amounts in
addition to his or her weekly wage as prescribed in Clause
6.�Wages, of this Award.
Years of Service Per Week

$
After one year of service 6.87
After two years of service 13.64
After three years of service 20.36
After four years of service 27.03
After five years of service 33.90

A part-time employee shall receive a pro-rata entitle-
ment to service pay in the same proportion as the number
of ordinary hours worked per week bears to thirty-eight.

5. Clause 23.�Annual Leave Travel Assistance: Delete
subclause (1) of this clause and insert the following in lieu
thereof:

(1) A travel allowance of $215.23 shall be paid to a full-
time employee on the commencement of annual
leave.

6. Clause 29.�Split Shift Allowance: Delete this clause and
insert the following in lieu thereof:

Any employee who is rostered to work any two shifts
in any one day that are broken by more than one hour or
any employee who is rostered in such a way that there is
more than one break in the working day and the break or
breaks are more than one hour in duration shall be paid a
split shift allowance of $5.50.

7. Clause 33.�Training Leave: Immediately after this clause
insert the following new Clause 34.�Supported Wage Sys-
tem:

34.�SUPPORTED WAGE SYSTEM

(1) This clause sets out the provisions to apply to em-
ployees who because of the effects of a disability are
eligible to be employed under the Supported Wage
System in accordance with this clause.

(2) Definitions

In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who can not work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria

(a) Employees covered by this clause will be those
who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wage System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates

(a) (i) Employees to whom this clause applies
shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
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which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than the �ordinary income
free area� as defined in the Social Se-
curity Act 1991 (which at 1 July 1994
was $45 per week).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these;

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tion of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be
applied in respect of the rate of pay should be sub-
ject to annual review or earlier on the basis of a rea-
sonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the

employee�s capacity to be made, an employer
may employ a person under the provision of
this clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.

TRANSPORT WORKERS� (PASSENGER
VEHICLES) AWARD

No. R 47 of 1978.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Transport Workers� Union of Australia, Industrial Union of
Workers, Western Australian Branch

and
Southwest Coach Lines (DB & LB Adams) and Others.

No. 1362 of 1996.
Transport Workers� (Passenger Vehicles) Award

No. R 47 of 1978.
COMMISSIONER P.E. SCOTT .

29 November 1996.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant
and Mr J Uphill on behalf of Southwest Coach Lines (DB &
LB Adams) and Others and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979, hereby orders:

THAT the Transport Workers� (Passenger Vehicles)
Award No. R 47 of 1978 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 1st day of November 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A. Statement of Principles�August 1996
2. Arrangement

2A. Commitment
3. Scope
4. Area
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5. Term
 6. Hours
7. Implementation of 38 Hour Week
8. Procedures for In-Plant Discussions

 9. Hours Transition Provision
10. Wages

10A. Supplementary Payments and Safety Net Adjust-
ments

11. Payment of Wages
12. Duty Roster
13. Private Hire
14. Contract of Service
15. Sick Leave
16. Annual Leave
17. Public Holidays
18. Bereavement Leave
19. Long Service Leave
20. Maternity Leave
21. Change Money
22. Union Delegates and Notice Boards
23. Time and Wages Record
24. Location Allowances
25. Uniforms
26. Dispute Settlement Procedures
27. Liberty to Apply
28. Award Modernisation
29. Training Leave
30. Supported Wage System

Appendix�Resolution of Disputes Requirements
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 10.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

The total minimum weekly wage payable to an em-
ployee shall be the amount specified in the �Total Wage�
column in this clause for the appropriate grade or sub-
grade and is payable for all purposes of the award.
(1) Bus Driver (including Service, Tour, Charter and

School Bus Drivers) driving a passenger vehicle
having seating capacity for�

Base Rate Supplementary Safety Net Total
Payment Adjustment Wage

$ $ $ $

(a)  Under 25 adult
persons 329.75 47.05 24.00 400.80

(b) 25 adult persons
or more 340.50 48.70 24.00 413.20

(2) A leading hand shall be paid a rate exceeding the
highest rate of the workers he/she supervises by an
amount of $18.63 per week.

3. Clause 10A.�Supplementary Payments and Safety Net
Adjustments: Delete subclause(1) and (3) of this clause and
insert a new subclause (1):

(1) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

4. Clause 29.�Training Leave: Immediately after this clause
insert the following new clause 30.�Supported Wage Sys-
tem:

30.�SUPPORTED WAGE SYSTEM
(1) This clause sets out the provisions to apply to em-

ployees who because of the effects of a disability are

eligible to be employed under the Supported Wage
System in accordance with this clause.

(2) Definitions
In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who can not work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employers in
respect of their facility, program, undertaking,
service or the like which receive funding un-
der the �Disability Services Act 1986�, and
fulfil the dual role of service provider and shel-
tered employer to people with disabilities who
are in receipt of or eligible for a Disability
Support Pension.

(ii) Provided that this exclusion shall not prevent
services funded under Sections 10 or 12A of
the Act referred to in sub-paragraph (i) hereof,
engaging persons who meet the eligibility cri-
teria under the Supported Wages System, on
work covered by this award, where both par-
ties wish to access the system provided all
other criteria are met.

(4) Supported Wage Rates
(a) (i) Employees to whom this clause applies

shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%
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(ii) Provided that the amount payable shall
be not less than the �ordinary income
free area� as defined in the Social Se-
curity Act 1991 (which at 1 July 1994
was $45 per week).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tion of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be
applied in respect of the rate of pay should be sub-
ject to annual review or earlier on the basis of a rea-
sonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the

employee�s capacity to be made, an employer
may employ a person under the provision of
this clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.

UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD 1980

No. R 7B of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

St Thomas More College and Others.
No. 1432A of 1996.

University, Colleges and Swanleigh Award 1980
No. R 7B of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.

28 November 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr D. Jones on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

(1) THAT this application be split into Parts A and B.
Further, that the provisions for Fares and Motor Ve-
hicle Allowances will be dealt with under part B at a
later stage following further discussions between the
parties.

(2) THAT the provisions under Part A are set out as per
the attached and shall have effect from the first pay
period commencing on and from the 12th day of No-
vember 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 11.�Meal Money. Delete the amounts of $5.30

and $3.60 in subclause (1) of this clause and insert in lieu
thereof the amounts of $6.30 and $4.30.

2. Clause 31.�Wages
A. Delete the amount of $16.50 in paragraph (b) of

subclause (3) of this clause and insert in lieu thereof
the amount of $17.40.

B. Delete the amount of $1.00 in subclause (4) of this
clause and insert in lieu thereof the amount of $1.06.
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NOTICES—
Award/Agreement matters—

Application No. 1725 of 1996.

APPLICATION FOR VARIATION OF AWARD
TITLED �BUILDING TRADES AWARD 1968�.

NOTICE is given that an application has been made to the
Commission by The Western Australian Builders� Labourers,
Painters and Plasterers Union of Workers under the Industrial
Relations Act 1979 for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 3.�Scope : Delete this clause and insert in
lieu:

3.�SCOPE
(1) This award shall apply to all employees (in-

cluding apprentices) usually employed on, or
employed as casual employees on building
trades work as defined in Clause 6 Definitions
of this Award in any of the callings set out in
Clause 10 Wages of this Award and who are
employed in the industry of building trades
maintenance and building industry products
manufacture. The award shall also apply to
all employees (including apprentices) em-
ployed in any of the industries set out in the
schedule attached to this award, and

(2) To all employers employing those workers, but
the Award shall not apply�

(a) To a worker covered by the Painters�
(Shipping) Award No. 32A of 1961 as
amended or replaced from time to time;

(b) to a worker employed in sandblasting
or in painting structural steel work in
an establishment of an employer bound
by the provisions of the Metal Trades
(General) Award No.13 of 1965 as
amended or replaced from time to time;

(c) to a worker employed on work coming
within the scope of any award or in-
dustrial agreement in force at the date
of this award or to a worker whose con-
ditions of employment are regulated by
any such award or industrial agree-
ment;

(d) to a worker, not employed by a paint-
ing contractor or by a building contrac-
tor or not usually employed as a painter
under this award, who is employed on
work in which only one coat of paint
or any other preparation used for pre-
servative purposes applied;

(e) to a worker who paints petrol oil con-
tainers not exceeding fifty gallons ca-
pacity; or

(f) to a worker employed by Di-Met (WA)
Pty Ltd in painting or applying protec-
tive coating in its workshop, to any
plant, machinery, object or structure,
not being a building or a part, in situ,
of a building.

2. Clause 6.�Definitions: Add to this clause a
new subclause (10) as follows:

(10) Building Trades work includes:
(i) all work �off-site� in connection

with the erection, repair, reno-
vation, maintenance, ornamen-
tation or demolition of
buildings or other structures of
any kind whatsoever under-
taken on the premises owned or
operated by the employer; or

(ii) all work �off-site� in connection
with the production and

processing of building prod-
ucts;

(iii) all work which the Union and
the employer concerned agree
is building trades work but only
if the agreement is approved by
the Board of Reference; or

(iv) all work which, in default of an
agreement as aforesaid, is de-
clared by the Board of Refer-
ence to be building trades work.

3. Schedule B�Respondents: Delete this schedule and
insert in lieu:

Aluminium Pre-Fabrication
Breweries
Brick Manufacturers & Distributors
Caterers
Ceiling Board Manufacturers
Cement Manufacturers
Private Schools
Concrete Tank Builders
Earth Moving Contractors
Estate Developers
Glass Cutting and fitting
Hotels
House Repairers & Renovators
Industrial Gas Manufacturers
Insulation Materials Manufacture
Joinery Manufacturers
Local Government Authorities
Machinery Hire Companies
Meat Exporters and Frozen Food Stores
Motor Vehicle Distributors
Retail and Wholesale Distributors
Roofing Contractors
Shop Fronts and Office Fitting Manufacture
Signwriting
Stonemasonry
Swimming Pool Manufacturers and Equipment
Suppliers
Tile Production and Distribution
Theatres

A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George�s Terrace,
Perth.

J. CARRIGG,
Registrar.

4 December 1996

Application No. A 9 of 1996

APPLICATION FOR AN AWARD
ENTITLED �MASTERS, MATES AND ENGINEERS

PASSENGER FERRIES AWARD�

NOTICE is given that an application has been made to the
Commission by the Merchant Service Guild of Australia,
Western Australian Branch, Union of Workers and the
Australian Institute of Marine and Power Engineers, Western
Australian Union of Workers under the Industrial Relations
Act 1979 for the above Award.

As far as relevant, those parts of the proposed Award which
relate to area of operation or scope are published hereunder.

3.�AREA AND SCOPE
This Award shall apply to Masters, Mates and Engineers

employed on or about surveyed passenger vessels or other
vessels operated in coastal waters.

A copy of the proposed Award may be inspected at my office
at National Mutual Centre, 111 St George�s Terrace, Perth.

22 November, 1996.
 J. CARRIGG,

Registrar.
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Application No. AG 329 of 1996.

APPLICATION FOR REGISTRATION OF AN
INDUSTRIAL AGREEMENT TITLED THE �ST JOHN

OF GOD HOSPITAL MURDOCH MEDICAL
PRACTITIONERS INDUSTRIAL AGREEMENT 1996�.

NOTICE is given that application has been made to the Com-
mission by St. John of God Health System Inc. trading as St
John of God Hospital Murdoch under the Industrial Relations
Act 1979 for registration of the above Agreement.

As far as relevant those parts of the Agreement which relate
to area of operation or scope are published hereunder.

3. APPLICATION AND PARTIES BOUND
This Agreement shall bind St John of God Health System

Inc. and the Western Australian branch of the Australian Medi-
cal Association Incorporated (�the parties�) and shall apply
to medical practitioners employed in the Emergency Depart-
ment at St John of God Hospital Murdoch in the classifica-
tions contained in Schedules A and B.

SCHEDULE A�FULL TIME
Medical practitioners engaged on a full time basis shall be

paid in accordance with the following scale:
Classification Level Base Base

Annual Annual
Salary Salary

at date of at 1 Jan
Agmnt 1997

+ 2%
General Practitioner (GP) (YR 1) 13 96313 98240
Vocationally Registered General
Practitioner (VRGP) (YR 1)
GP (YR 2) 14 100681 102695
VRGP (YR 2)
GP (YR 3) 15 105023 107123
VRGP (Y R 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)(YR1)
SPECIALIST (YR 1)
VRGP (YR 4) 16 109386 111574
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)(YR 2)
SPECIALIST (YR 2)
VRGP (YR 5) 17 114907 117205
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST) (YR 3)
SPECIALIST (YR 3)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 4) 18 117886 120243
SPECIALIST (YR 4)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 5) 19 119105 121487
SPECIALIST (YR 5)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 6) 20 120881 123298
SPECIALIST (YR 6)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 7) 21 124849 127346
SPECIALIST (YR 7)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 8) 22 127332 129878
SPECIALIST (YR 8)
SNR MED OFFICER(SPECIALIST
QUALS) 23 132694 135348
SPECIALIST

SCHEDULE B�SESSIONAL
Medical practitioners engaged on a sessional basis shall be

paid fortnightly at the sessional rate in accordance with the
following scale:

Classification Level Base Base
Session Session

at date of at 1 Jan
Agmnt 1997

+ 2%
GP (YR 1) 13 184.63 188.32
VRGP (YR 1)
GP (YR 2) 14 193.00 196.86
VRGP (YR 2)
GP (YR 3) 15 201.32 205.35
VRGP (Y R 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)(YR1)
SPECIALIST (YR 1)

Classification Level Base Base
Session Session

at date of at 1 Jan
Agmnt 1997

+ 2%
VRGP (YR 4) 16 209.68 213.87
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)(YR 2)
SPECIALIST (YR 2)
VRGP (YR 5) 17 220.27 224.67
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST) (YR 3)
SPECIALIST (YR 3)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 4) 18 225.98 230.50
SPECIALIST (YR 4)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 5) 19 228.32 232.89
SPECIALIST (YR 5)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 6) 20 231.73 236.36
SPECIALIST (YR 6)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 7) 21 239.33 244.12
SPECIALIST (YR 7)
SNR MED OFFICER (SPECIALIST
QUALS) (YR 8) 22 244.09 248.97
SPECIALIST (YR 8)
SNR MED OFFICER(SPECIALIST
QUALS) 254.37 259.46
SPECIALIST

A copy of the Agreement may be inspected at my office at
111 St Georges Terrace, Perth

Registrar.
10 December 1996

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Naomi Margaret Bourne
and

The Perth Theatre Trust.
No. 1058 of 1994.

The Civil Service Association of Western Australia
Incorporated

and
The Perth Theatre Trust.
No. PSAC 29 of 1995.
COMMISSIONER and

PUBLIC SERVICE ARBITRATOR C.B. PARKS.
29 November 1996.

Reasons for Decision.
THE COMMISSIONER and ARBITRATOR: Ms Bourne is a
government officer who, in October 1994, made application
to the Western Australian Industrial Relations Commission
(No. 1058 of 1994) for orders to remedy a situation created
by her employer, the Perth Theatre Trust, regarding a change
in her position of employment and her subsequent loss of tenure
in employment. Her application asks that she be heard pursuant
to s.29(b) of the Industrial Relations Act, 1979 (the Act) and
the grounds for that are there stated to be��As per section
95(3) of the Public Sector Management Act 1994�. In June
1995 the Civil Service Association of Western Australia
Incorporated (the CSA), acting in its own right as an
organisation, made application to the Public Service Arbitrator
(No. PSAC 29 of 1995) for orders intended to also redress the
effect of Perth Theatre Trust decisions upon the employment
situation of Ms Bourne, a member of the CSA.
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On 29 June 1995 the Arbitrator conducted a conference
pursuant to s.44 of the Industrial Relations Act, 1979 (the
Act) in response to the CSA application however the dispute
between the parties was not resolved. Following that
conference the Chief Commissioner allocated the application
by Ms Bourne to the Commission as presently constituted. A
further s.44 conference was thereafter conducted concurrently
with one held by the Commission pursuant to s.32 of the Act,
on 31 October 1995 whereat the determination of preliminary
issues was discussed.

The parties to both of the cited applications (supra) agreed
between them that they be heard conjointly and, with the
approval of the Commission constituted by myself, a
Commissioner also appointed a Public Service Arbitrator (the
Arbitrator), that course has been adopted and accordingly both
applications have been dealt with together regarding several
preliminary issues.

The statement of claim made by Ms Bourne (No. 1058 of
1994) asks that the Commission order the following�

�A. Perth Theatre Trust do transfer Ms Bourne into the
position, Manager, Perth Concert Hall effective from
7th October, 1994

B. A declaration that the registration of Ms Bourne as
a redeployee is invalid

C. In the alternative to B., a declaration that the posi-
tion of Manager Perth Concert Hall was, on and
after 7th October 1994, a suitable office, post or
position, or suitable employment for Ms Bourne.

D. Any other orders the Commission thinks proper.�
Annexed to the Notice of Application filed by the CSA (No.

PSAC 29 of 1995) is a schedule identified as the grounds
upon which that application is made. The Schedule which also
asks that the Arbitrator make several orders, was amended
and replaced by leave of the Arbitrator and is set out
hereunder�

�The Civil Service Association of Western Australia (Inc)
(CSA) requests the assistance of the Industrial Relations
Commission to conciliate a dispute between the Perth
Theatre Trust and Ms Naomi Bourne a member of the
CSA.
The CSA claims:

1. (a) Without the authority to do so, the General
Manager purported to create the position of
Executive Assistant (Policy).

(b) The General Manager purported to transfer
Ms Bourne to a position that has never ex-
isted.

(c) The transfer is a nullity and Ms Bourne has
never been removed from her substantive po-
sition of Venue Manager, Perth Concert Hall.

2. In the alternative:
(a) A restructure of the Trust has seen Ms Bourne�s

position as Executive Assistant (Policy) within
the Trust abolished.

(b) The Trust purported to register Ms Bourne for
redeployment under the Public Sector Man-
agement Act 1994 (�the Act�) and Public Sec-
tor Management (Redeployment and
Redundancy) Regulations 1994 (�the Regu-
lations�).

(c) Application 1058 of 1994 to the Industrial
Relations Commission calls into question the
validity of Ms Bourne�s registration for rede-
ployment, which Application ought to be heard
contemporaneously with this Application.

(d) (i) Where Application 1058 of 1994 de-
termines that Ms Bourne is not a reg-
istered employee, then Ms Bourne is
now surplus to requirements and in
accordance with the Human Resources
Management Principles Regulating
Organisational Restructuring and the
Regulations, the Trust should transfer
Ms Bourne on a �like to like� basis
into suitable alternative employment
within the Trust.

(ii) The position of Venue Manager, Perth
Concert Hall, has no permanent oc-
cupant and is a position which is suit-
able alternative employment
commensurate with Ms Bourne�s quali-
fications, experience and competence.

(e) Where application 1058 determines that Ms
Bourne is a registered employee, then the po-
sition Venue Manager, Perth Concert Hall, is
a suitable office, post or position for the pur-
pose of s94(6) of the Act and the Regulations.

(f) The Trust has refused to place Ms Bourne into
this position.

(g) The General Manager purportedly reclassi-
fied the position Venue Manager, Perth Con-
cert Hall, to Level 6 in or about March 1995,
inter alia, in order to prevent Ms Bourne from
being transferred into that position.

3. In the alternative:
(a) A restructure of the Trust following the ap-

pointment of Simon Dawkins as General Man-
ager led to the creation of a new line of senior
management (Directors) between the Trust
Venue Managers (including Manager, Perth
Concert Hall) and the General Manager.

(b) Notwithstanding the shift in responsibilities
and duties, the General Manager created the
position of Executive Assistant (Policy) as a
direct lieutenant for the General Manager.

(c) The duties and responsibilities of the Execu-
tive Assistant (Policy) were never clearly de-
fined and the JDF was both late and vague.
The skills and experience of Ms Bourne were
not appropriately utilised.

(d) The Vickery Report (March 1994) effectively
denounced the creation of positions of Direc-
tors and Executive Assistant (Policy) was
abolished October 1994.

(e) The General Manager has, since October
1994, refused to return Ms Bourne to the po-
sition of Manager, Perth Concert Hall not-
withstanding�

(i) that the were no substantive reasons
for Ms Bourne being taken from that
position originally;

(ii) that her experience and skills make Ms
Bourne the most suitable candidate

(iii) that the Trust�s own policy statements
dictate that permanent employees have
priority over all others for vacant po-
sitions for which they are suited.

(f) In breach of Section 66 of the Act, the Gen-
eral Manager arranged for Ms Bourne to be
seconded to LISWA.

(g) The General Manager purportedly registered
Ms bourne for redeployment as surplus to
Trust requirements notwithstanding Ms
Bourne�s suitability for the vacant position of
Venue Manager, Perth Concert Hall.

(h) The General Manager purportedly reclassi-
fied the position Manager, Perth Concert Hall,
to Level 6 in or about February 1995 inter
alia in order to prevent Ms Bourne from be-
ing transferred into that position.

(i) Having regard to equity, good conscience and
the substantive merits of this case, the Com-
mission ought to order the reinstatement of
Ms Bourne.

The Applicant seeks the following orders:
A Leave be granted for representation of the parties

by Legal Practitioners.
B The Trust may not advertise the position of Venue

Manager, Perth Concert Hall, until the determina-
tion of this application.

C Application 1058 of 1994 be heard contemporane-
ously with this Application.
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D Under paragraph 1, a declaration that Ms Bourne
has since 1980 been and continues to be the occu-
pier of the position of Venue Manager, Perth Con-
cert Hall and entitled to those overtime allowances
commensurate with that position.

E Under paragraph 2 or paragraph 3, Ms Bourne be
transferred into that position of Venue Manager,
Perth Concert Hall.

F Any order made as to the reclassification of the po-
sition Venue Manager, Perth Concert Hall shall not
affect any person holding that position from seeking
reclassification of that position after the date of these
orders.

G Any other orders the Commission thinks proper.�
The aforestated amended schedule was further amended by

leave of the Arbitrator during the course of the preliminary
hearing. Deleted from paragraph 3.(f) was the reference to
�Section 66� ie the express nature of breach, because the cited
section is relevant to a public service officer which Ms Bourne
is not.

The respondent asserts that there are orders sought by the
applications which are beyond the jurisdiction of the
Commission and that of the Arbitrator, and in addition, the
principal of estoppel ought be applied by the Arbitrator in
relation to the CSA application. Although the principal of
estoppel had been raised by the respondent within its answer
to the application by the CSA, the preliminary hearing was
listed to deal solely with the issue of jurisdiction, an express
request having been made that the applications be dealt with
in this way. On the day of hearing Counsel for the respondent
also addressed the Arbitrator upon the issue of estoppel and,
the Arbitrator, having been made aware that the opposing
Counsel became appraised of that intention only the preceding
evening, granted leave to Counsel for the applicants to address
the issue of estoppel by way of a subsequent written
submission.

To put the issues of jurisdiction and estoppel in context it is
necessary to firstly record the salient facts. Ms Bourne is a
government officer who commenced employment with the
respondent in the position of Manager, Perth Concert Hall, in
or about 1980. At that time the position was classified at Level
4, and whilst occupied by Ms Bourne, was subsequently
reclassified to Level 5. Her remuneration was thereafter that
prescribed for a Level 5 position and in addition thereto she
was paid a commuted overtime allowance.

In late December 1992 management of the respondent
informed Ms Bourne by letter (exhibit S1) �.... that as of the
11th January 1993, on your return from annual leave, you will
take up the position of Executive Assistant (Policy)� and
therein she was also advised that such was a newly created
position at Level 5 however she would no longer qualify for
the commuted overtime allowance (exhibit S1). The commuted
overtime allowance was reinstated to Ms Bourne until 14
January 1993 (exhibit S2). The CSA corresponded with the
respondent and took issue with the transfer of Ms Bourne from
one position to another and with several associated matters
(exhibit S3). Discussions apparently followed between the
CSA and the respondent but matters were not resolved to the
satisfaction of the CSA which, in April 1993, commenced an
action before an Arbitrator (No. PSAC 21 of 1993) (exhibit
S4). The records of the Commission reveal that this
lastmentioned application was the subject of a conference
before the then Arbitrator, in June 1993, no further proceeding
followed and it was formally discontinued in February 1994.

As I comprehend the contention of the respondent, it is that
the CSA should be estopped from pursuing its application
before the Arbitrator because the orders sought at paragraphs
D and E are designed to return Ms Bourne to a position of
employment from which she was moved in 1993, when that
event and related matters ought have been challenged and fully
dealt with at that time. It is further asserted that the claims
made in paragraphs 1. to 3. inclusive, except subparagraphs
2.(g) and 3.(h), are directed at matters beyond the jurisdiction
of the Arbitrator and therefore ought be struck out. And finally,
that if the CSA not be estopped from pursuing the declaratory
order claimed at paragraph D, such an order is beyond the
jurisdiction of the Arbitrator to grant, both because of its
declaratory nature and its restrospective effect.

Counsel for the respondent submitted, and correctly so, that
what the CSA seeks in paragraph D is that the Arbitrator make
a binding declaration of right which requires the exercise of
judicial power. Further, and again correct, the Arbitrator has
no inherent jurisdiction and hence no corresponding judicial
power on that account. The jurisdiction of the Arbitrator is
legislated by the Act. The respondent contends that s.80E,
and s.80 G which embraces the sections contained in Division
2, of Part II of the Act, prescribe the jurisdiction of the
Arbitrator which is essentially the same as that exercisable by
the Commission. Hence by reason of the judgements and
decisions in matters Robe River Iron Associates v. FEDFU
(67 WAIG 315), Crewe and Sons Pty Ltd v. AMSU (69 WAIG
2623), Cram & Others ex parte The Newcastle Wallsend Coal
Company Proprietary Limited (163 CLR 140), where it has
been held that the Commission has no general judicial power
and absent any express power to do so, the Commission cannot
make any orders in relation to past events or conduct, but may
make orders with future effect, such applies equally to the
Arbitrator.

In response, Counsel for the CSA says that pursuant to s.80E
sub-s.(1) of the Act, the Arbitrator is expressly clothed with
the exclusive jurisdiction to enquire into and deal with any
industrial matter relating to a Government officer and that
subs.(5) of the section refers to an express power of the
Arbitrator to nullify any act, matter or thing done by an
employer which falls within the jurisdiction of the Arbitrator.
Counsel contends that the power to nullify something is the
power to make something which is purported to exist, non-
existent from its time of origin, and hence the Arbitrator is
judicially empowered to effect a legal right. Counsel submits
that if it be that the express terms of the declaration proposed
at paragraph D put it beyond the power of the Arbitrator, the
substance of the application and the essence of the remedy
sought are however such that orders nullifying the material
decisions and acts of the respondent are an alternative that is
open to be sought, and granted.

The jurisdiction of the Commission and that of the Arbitrator
are prescribed by s.23 and s.80E of the Act respectively and
are the same to the extent that both of them are empowered to
enquire into and deal with an industrial matter. However there
is no question that pursuant to s.80E sub-s.(1), the Arbitrator
has an exclusive jurisdiction regarding an industrial matter
which relates to a Government officer, or a number of them.

Sub-section (5), of s.80E of the Act, states in reference to
the power of the Arbitrator�

�(5) Nothing in subsection (1) or (2) shall affect or inter-
fere with the exercise by an employer in relation to
any Government officer, or office under his admin-
istration, of any power in relation to any matter
within the jurisdiction of an Arbitrator, but any act,
matter or thing done by an employer in relation to
any such matter is liable to be reviewed, nullified,
modified or varied by an Arbitrator in the course of
the exercise by him of his jurisdiction in respect of
that matter under this Division.�

(emphasis added)
The words emphasised (supra) are those which Counsel for

the CSA says empower the Arbitrator to deal with past acts
and things done in relation to Ms Bourne and order that they
had no force and effect from their time of origin.

The Shorter Oxford dictionary defines to �nullify� in the
following way�

�1. To render legally null and void; to annual, cancel 2.
To make of no value use or efficacy; to enforce ef-
face completely�

and further the Macquarie dictionary defines to �nullify� as
follows�

�1. to make ineffective, futile, or of no consequence 2.
to render or declare legally void or inoperative�

As I comprehend the meaning ascribed to �nullify� it, in the
legal sense, is the act of rendering something null and void
and therefore with no effect ab initio ie from the beginning.
That which is so rendered is thus �nullified�. Is this apparent
power somehow qualified elsewhere within the Act and there
limited to that which is applicable to the Commission, as is
the contention for the respondent? I think not. Section 80G,
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sub-s.(1) of the Act is a relevant consideration and is therefore
reproduced hereunder�

�80G. (1) Subject to this Division, the provisions of Di-
vision 2 of Part II that apply to or in relation
to the exercise of the jurisdiction of the Com-
mission constituted by a Commissioner shall
apply with such modifications as are pre-
scribed and such other modifications as may
be necessary or appropriate, to the exercise
by an Arbitrator of his jurisdiction under this
Act.�

(emphasis added)
Although, clearly the Arbitrator is to apply the provisions

of �Division 2 of Part II�, that is, those applicable to the
�General Jurisdiction and Powers of the Commission�, the
emphasised passages (supra) which precede and succeed the
reference to �Division 2 of Part II� make it plainly clear that
the provisions contained therein are to be modified to the extent
of any different prescription within the Division where s.80G
occurs, that being, �Division 2�Public Service Arbitrator and
Appeal Boards�, of �Part IIA�Constituent Authorities�.
Section 80E, which occurs within that same Division provides
an exclusivity of jurisdiction to the Arbitrator which is coupled
with the power of the Arbitrator to nullify any act matter or
thing done by an employer. Thus the pertinent Division
provides principal powers for the Arbitrator separate and
different from those of the Commission. Most crucial is the
express power of the Arbitrator to nullify the acts or things
done by an employer. Such must be viewed as a head of power
which, pursuant to s.80E, �modifies� the powers prescribed
for the Commission that the Arbitrator is, by s.80G, enjoined
to exercise within his jurisdiction. Judicial determinations
which hold that, the Commission does not possess the power
to retrospectively remedy a past action or thing done ie the
thrust of the claim before the Arbitrator, including those in
the matters of MTT v. Gersdorf (61 WAIG 661), Coles Myer
(trading as Kmart) v. SDA (72 WAIG 1747) and the Princess
Margaret Hospital v. HSOA (55 WAIG 543) which the
Arbitrator raised with the parties, are therefore not relevant
considerations.

I turn to the matter of estoppel. The CSA took issue with the
1993 transfer of Ms Bourne and associated a commuted over-
time allowance. Those matters were the subject of discussions
between the parties at a conference convened by the Arbitrator
in June 1993. According to Counsel the respondent thereafter
heard nothing from the CSA until it commenced the present
application (No. PSAC 29 of 1995) in June 1995. The absence
of action by the CSA in the period after June 1993 is, according
to Counsel, conduct which caused the respondent to believe
that the matters of a changed employment position and the
cessation of the commuted overtime allowance for Ms Bourne
had been laid to rest. It is asserted that the present application
by the CSA would, if the respondent becomes obligated to
pay to Ms Bourne the commuted overtime allowance since
January 1993, be prejudicial to the respondent as such
allowance had been paid because of the volume of work
expected to be done and the respondent had been deprived of
the opportunity to secure the commensurate volume of work
from Ms Bourne. Counsel contends that the foregoing
circumstances meet the relevant tests for the Arbitrator to apply
the equitable remedy of estoppel, according to the operation
of the doctrine per Deane J. in the matter of The
Commonwealth of Australia v. Verwayen (170 CLR 394).

On behalf of the CSA it was submitted that the essential
factors which give rise to estoppel are as stated in the matter
of the Commonwealth v. Verwayen (op.cit) which, put simply
per Lord Tomlin in Greenwood v. Martins Bank Ltd [1933]
(AC 57) as approved in Thompson v. Palmer (49 CLR 507),
are�

�(1) A representation or conduct amounting to a repre-
sentation intended to induce a course of conduct on
the part of the person to whom the representation is
made.

(2) An act or omission resulting from the representa-
tion, whether actual or by conduct, by the person to
whom the representation is made.

(3) Detriment to such person as a consequence of the at
or omission�

Hence it is put that the respondent must show that the CSA
has played a part which lead the respondent to assume that the
matters earlier raised regarding Ms Bourne had been laid to
rest, and further, if that be demonstrated that the respondent
suffers a consequential detriment. Counsel contends that
neither of these factors has been demonstrated to have
occurred, and cannot because concerns regarding the situation
of Ms Bourne have been raised in the various applications to
the �Commission� since the material 1992/93 events and
therefore the respondent ought have been aware of the
continuing controversy. And secondly, the purported detriment
is the claimed commuted overtime allowance which is wholly
illusory unless the Arbitrator allows the claim in equity. There
is no real detriment suffered, it is contended.

The evidence is that for 28 months, ie between June 1993
and October 1995, the CSA did not pursue with the respondent
the material matters in relation to Ms Bourne. Ms Bourne
however commenced her application before the Commission
in October 1994, ie 16 months after the CSA last dealt with
the respondent in relation to her situation, and thereby notified
the respondent that she had an issue to be dealt with.

The 1993 application made by the CSA to the Arbitrator,
although directed at the circumstances of Ms Bourne, was not
made as her agent but by the CSA in its own right as a registered
organisation. A registered organisation having the standing to
appropriately invoke the jurisdiction of the Arbitrator whereas
a government officer, although able to personally invoke the
jurisdiction (s.80F, s.80E(2)(a) and s.29), has a limited
standing. Ms Bourne had, and still has, no standing to invoke
the jurisdiction of the Arbitrator to deal with the matters raised
in the 1993 CSA application. Nor did she have the necessary
standing with the Commission (s.29).

By the enactment of the Public Sector Management Act
1994, and the proclamation that Part 6 thereof operates from
1 October 1994, Ms Bourne was thereby provided the standing
(s.95) to make an application to the Commission. That right is
however limited to matters associated with her alleged
redundancy and intended redeployment. Hence her application
did not, and could not, seek to establish past rights or alter
past acts or things done by the respondent.

Given the original inaction by the CSA in relation to the
1993 application when, following the June 1993 conference
which the Arbitrator had �required� the respondent to attend,
it neither pursued matters directly with the respondent, nor by
conciliation or by determination through the aegis of the
Arbitrator, but deliberately acted to conclude the application
after 9 months, and given the absence of any action by the
CSA in the 7 months that then elapsed before Ms Bourne�s
application raised the new issue of redundancy and
redeployment, and given further that the current CSA
application was not filed until 12 months after that of Ms
Bourne , the respondent was, in my opinion, without question
entitled to conclude that the CSA had abandoned the cause of
its 1993 application.

The current CSA application to the Arbitrator revives the
1993 matters for litigation. There is no statutory impediment
to the making of this application. A decision upon the matters
raised by the application may however entitle Ms Bourne to
the payment of the commuted overtime allowance and, in my
opinion, that is a potential detriment to the respondent in that
the respondent has lost any opportunity to order its affairs,
should it have thought it prudent to do so, in a way that it
could have obtained the benefits associated with the payment
of the allowance. The CSA ought therefore be estopped from
pursuing that matter.

For the reasons which now follow I am of the opinion that
the CSA application, to the extent that it revives the issues
raised by its 1993 application constitutes an abuse of process.
In the matter of Tomislav Stankovski v. City of Stirling (73
WAIG 2076) it was held to be an abuse of process where an
application was made for the same intents and purposes as an
earlier application by the same applicant, which earlier
application had been discontinued at his request. The
Commissioner there stated (at 2077)�

 �It is, in my view, quite untenable that the Commission
should now be expected to entertain the same claim. Even
in the traditional courts where discontinuance of an
action does not ordinarily act as a bar to further
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proceedings, there is an exception in the case where there
is delay in bringing the further proceedings (see: Reid v
London & North Staffordshire Shire Insurance Co. (1883)
49 LT 468)�

and,
�In my opinion the case for denying a person the right to
bring multiplicity of applications about the same matter
is stronger in respect of proceedings in the Industrial
Relations Commission than it is in the traditional courts.
The Commission is a statutory body established to pre-
vent and settle disputes regarding industrial matters. As
a consequence it is equipped with wide powers which
enable it not only to enforce existing legal rights, but to
legislate for new rights and obligations. To assist with
that process the Commission has authority to summon
persons associated with any particular industrial matter
to attend before the Commission. Once a matter is before
the Commission it is bound to deal with it, having regard
to the public interest. If public confidence is to be main-
tained in the Commission it must act and be seen to act
promptly and decisively. That will not be done if the Com-
mission summons persons before it to deal with matters
which have already been dealt with and which for all
intents and purposes had been resolved.
By any measure the Applicant has delayed in instituting
these further proceedings. In my view the Respondent is
entitled to act on the assumption that the Notice of Dis-
continuance filed by the applicant over a year ago, meant,
particularly with the effluxion of so much time, that the
matter was at an end. Not only is that a fair implication
from the time which has elapsed since the first proceed-
ings were discontinued, but the matter having been be-
fore the Commission in conference, and the proceedings
having thereafter been discontinued with the leave of the
Commission, the Respondent is entitled to expect that
the dispute is at an end (c.f. Polygon Holdings Pty Ltd v.
Malone (1992) 72 WAIG 1744). There must be finality to
litigation particularly of this kind and it is quite unsatis-
factory for a dismissed employee having withdrawn pro-
ceedings alleging unfair dismissal to later institute
identical proceedings, after rethinking about the claim.
Thus in Brailey v. Mendex Pty Ltd (1992) 72 WAIG 850
where the Commission refused to entertain a second ap-
plicant for unfair dismissal by an apparently disgruntled
applicant.�
and further,
�Furthermore, in my view there is no real inequity to the
applicant in adopting such a course. He has had his op-
portunity to have the claim dealt with on its merits when
he first lodged the claim and there is no justifiable rea-
son why he should be given a second opportunity.�

Although the dismissal of the Stankovski application also
involved a claim for reinstatement 3.5 years after the
termination of his employment, the principles stated in the
foregoing extracts provide sufficient reason alone to find there
is an abuse of process. It is therefore the decision of the
Arbitrator that that part of the CSA claim which seeks the
proposed orders D and E, should be dismissed and that will
be so ordered.

The respondent takes no objection to Ms Bourne�s
application before the Commission proceeding to be heard
according to its merits. However, Counsel did comment, as
though it were self evident, that the powers of the Commission
limit it to the grant of a prospective order in relation to the
transfer of Ms Bourne should such be found to be justified.
No argument was expressly directed to the subject of transfer
although it is probable that Counsel was infering that an order
to retrospectively transfer an existing employee would be akin
to an order to retrospectively reinstate in employment an ex-
employee, a nature of order which has been well settled the
Commission is not empowered to make. The matter was not
addressed by Counsel for Ms Bourne. I prefer this matter to
be more fully debated before me before ruling thereon however
I make the observation that s.39 of the Act empowers the
Commission to give retrospective effect to its orders, within a
prescribed parameter (which the claimed order A exceeds by
21 days), however the content of the order must be equitable
and capable of practical compliance. It is apposite that I

indicate to both Counsel that I also wish to hear from them
regarding the nature and form of any decision the Commission
is empowered to make pursuant to s.95 of the Public Sector
Management Act 1994, with particular reference to the claimed
order A. And, in addition, whether the application has been
made within the prescribed time.

Appearances: Mr R. Halford (of Counsel) for the applicants
Ms J. Smith (of counsel) for the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

The Perth Theatre Trust.
No. PSAC 29 of 1995.

PUBLIC SERVICE ARBITRATOR C.B. PARKS.
29 November 1996.

Order.
HAVING heard Mr R. Halford on behalf of the Applicant and
Ms J. Smith on behalf of the Respondent the Public Service
Arbitrator, pursuant to the powers conferred upon him under
the Industrial Relations Act, 1979, hereby orders:

THAT the claims made by the applicant, the purpose of
which are to cause Ms N.M. Bourne to either be recog-
nised as occupying, or have her occupy, the position of
Manager, Perth Concert Hall uninterrupted from 1992 to
the present date, and that for the period therein that she
has not been paid the equivalent of the commuted over-
time allowance associated with that position she be so
paid, be and are hereby dismissed.

(Sgd.) C. B. PARKS,
[L.S] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

Director General, Education Department.
No. PSAC 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
28 November 1996.

Order.
WHEREAS on the 25th March 1996 as part of the terms of
settlement of enterprise agreement negotiations the Education
Department agreed to grant permanency to long term temporary
ministerial officers employed in schools;

AND WHEREAS the Commission has been informed by
the applicant union that this agreement is in addition to a similar
agreement in relation to certain long term temporary public
service and government officers;

AND WHEREAS the Commission has been informed that
the agreements have not been implemented;

AND WHEREAS the Commission has before it a claim by
the applicant union that an Order should issue requiring the
agreements to be implemented;

AND WHEREAS the Commission has convened two
conferences of the parties and is now of the opinion that further
conciliation in this matter will be unavailing;

AND WHEREAS the Commission will now refer for hearing
and determination the matter in dispute between the parties;
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AND WHEREAS the Commission is of the opinion that an
Order should issue preserving the employment of persons who
would be covered by the agreements so that they will not be
terminated from their employment due to the expiry of their
temporary contracts of employment until arbitration has
resolved the issue;

AND WHEREAS the applicant union has identified those
persons who are covered by the agreements and provided a
copy of a list of those persons to the Commission and the
respondent;

NOW THEREFORE I, Public Service Arbitrator, pursuant
to the powers conferred on me under the Industrial Relations
Act, 1979, hereby order:

(1) THAT the Director General of the Education De-
partment not terminate the employment of the per-
sons whose names are set out below merely for the
reason that the duration of their temporary contracts
of employment have expired:

Public Service and Government Officers:
Ron Brown
Wilma Pinca Dino Glew
Scott Ryan
Lester Samuel
Theresa Beadham
Ministerial Officers:
Chris Fogels
Carol Monks
Carol Mowday
Miriam Faye Slavin
Patricia Meredith
Barbara Babich
Karen Franklin
C.N. Annear
Patricia Haase
Katherine Arendt
Kate Webster
Patricia Thompson
Patricia F. Upson
Gail Murphy
Beverley Jacobs
Jo Ashby;

(2) THAT liberty is reserved to the applicant union to
apply for the Order to be extended to:

Bradley Elder
Linda Rodgers
Mark Blagaich;

(3) THAT liberty be reserved to the applicant union to
apply for an Order in relation to:

Tracie Lawry;
(4) THAT liberty be reserved to the respondent to apply

for an amendment to the Order to delete from the
Order any of the persons mentioned within it;

(5) THAT this Order comes into effect on the date hereof
and shall remain in force until the determination of
application PSA CR39 of 1996;

(6) THAT there be liberty to apply to either party to ap-
ply to vary the terms of this Order.

(Sgd.) A. R. BEECH,
[L.S] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Disability Services Commission.

No. P 41 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
3 December 1996.

Reasons for Decision.
(Given extemporaneously at the conclusion of the

proceedings as edited by the Public Service Arbitrator.)
PUBLIC SERVICE ARBITRATOR: The urgency of this mat-
ter means that it is necessary to give a judgment in this matter
now without as deep a consideration of the issues as would
otherwise be given.

On the 29th November 1996 the applicant union lodged an
application for �a hearing pursuant to s.80E� of the Industrial
Relations Act seeking �such orders that will stay any further
inquiry or investigation by the Respondent pursuant to the
Public Sector Management Act until the outcome of criminal
charges [against the applicant�s member, Mr Heath] has been
determined�.

The application relates primarily to a disciplinary inquiry
pursuant to s.86(4) of the Public Sector Management Act (PSM
Act) scheduled to commence today. The Commission there-
fore listed the matter urgently and with short notice.

The facts as revealed in the Schedules to the Notice of Ap-
plication are, relevantly, that Mr Heath is an employee of the
respondent who has been charged pursuant to s.83(1)(b) of
the PSM Act with a number of offences which are set out in
the Schedule B and suspended without pay. Pursuant to
s.86(4)(a) of the PSM Act the respondent has appointed Mr
Petitt of Bar Chambers to conduct a disciplinary inquiry.

Mr Heath has also been charged by the police with a number
of criminal offences related to the same matters, apparently,
as the matters the subject of the disciplinary inquiry. The Com-
mission is unaware when the criminal charges will be heard
but the applicant union complains that Mr Heath is now in the
position whereby the same issues are being canvassed in two
different proceedings. The applicant union states that Mr Heath
will be unable to adequately respond to questions put to him
in the disciplinary inquiry until the criminal charges have been
heard and determined and he will therefore be prejudiced in
his employment due to increased chance of an adverse find-
ing being made against him in the inquiry. Thus, orders are
sought pursuant to s.80E of the Industrial Relations Act to
stay the operation of the disciplinary inquiry.

The respondent objects to the orders sought on grounds re-
lating both to jurisdiction and to merit.

At the conclusion of the proceedings I indicated that the
application would be dismissed and gave brief reasons for
reaching that conclusion. What follows are the reasons for
that decision.

I am not satisfied that, in the circumstances here, the Public
Service Arbitrator is able to make the order sought. Section
80E(1) gives the Arbitrator exclusive jurisdiction to inquire
into and deal with any industrial matter relating to a govern-
ment officer. The Industrial Relations Act, 1979 applies in
relation to matters dealt with by the PSM Act: s.6(2) of that
Act. There is no suggestion that the disciplinary inquiry under
s.86(4) of the PSM Act is a matter in respect of which a pro-
cedure referred to in s.97(1)(a) of the PSM Act is prescribed
and the restriction on the Arbitrator�s jurisdiction in s.80E(7)
appears not to be applicable. But there is no suggestion that,
for example, the disciplinary inquiry being held is, of itself,
bad for want of form or otherwise not a valid inquiry. If that
was the case then that may indeed warrant the intervention of
the Arbitrator given the operation of s.6(2) of the PSM Act
together with the exclusive jurisdiction vested in the Public
Service Arbitrator (cf. SSTU v The Hon Minister for Educa-
tion (re Burrows) (1995) 75 WAIG 1026 and the appeal at
(1995) 75 WAIG 2684). The facts in this matter indicate that
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the principal reason why this application has been brought is
not the disciplinary inquiry itself but rather the existence of
related criminal charges. However, the mere existence of those
criminal charges does not turn this matter into an industrial
matter if it is not one otherwise.

It is the case that s.80I provides that a Public Service Ap-
peal Board has jurisdiction to hear and determine an appeal
against certain decisions made under the PSM Act but, with-
out more, I am not persuaded in the circumstances of this case
that s.80I gives the jurisdiction now claimed by the applicant
union to the Public Service Arbitrator prior to the lodging of
an appeal. The existence of s.80I may also support an argu-
ment that jurisdiction is specifically conferred on the Public
Service Arbitrator to hear an appeal because, in the absence
of such a provision, an appeal would not otherwise be an in-
dustrial matter.

I deal finally with a further argument put and rebutted by
the parties during the proceedings. It was submitted that the
Commission does not have jurisdiction because the order
sought is properly directed to the person holding the discipli-
nary inquiry whereas the application is directed to the respond-
ent employer. I formed a conclusion which is contrary to that
view in the Burrows case relating to the ability of an order of
the Government School Teachers Tribunal to stay an inquiry
being conducted by an authorised person pursuant to s.7C of
the Education Act. The conclusion I reached in that matter
was supported by the Full Bench on appeal and I am not per-
suaded, on this occasion, that I was wrong in that view. I am
therefore of the opinion that an order directed to the employer
to refrain from conducting an inquiry can indeed operate to
that effect. I do not need to decide the matter in these proceed-
ings and given the submissions put on this point, I rather sus-
pect that it is a matter that will be raised on some future
occasion.

However, if indeed there is an industrial matter before the
Public Service Arbitrator it is not clear that the power exists
to grant the type of order sought. I tend to the view that, prop-
erly construed, the application seeks an injunctive order re-
straining the disciplinary inquiry by reason of the pending
criminal charges. I am not satisfied from the proceedings this
morning that such an order is ordinarily within the power of
the Commission. The power to issue the kind of order sought
in this application set out in Division 2 of Part II of the Act is
to enable conciliation or arbitration to occur. That was the
situation in the Burrows case mentioned above. In this case
however, there is no matter before the Commission to concili-
ate or arbitrate. I am not satisfied that I have the power to
grant an order of the type now sought.

For the above reasons I therefore dismiss the application.
Appearances:  Mr F. Furey on behalf of the applicant.
Mr R. Hooker (of Counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Disability Services Commission.

No. P 41 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
3 December 1996.

Order.
HAVING heard Mr F. Furey on behalf of the applicant and
Mr R. Hooker (of Counsel) on behalf of the respondent now
therefore, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S] Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH

WESTERN AUSTRALIA.
Complaint No. 173 of 1996.
Heard: 27 November 1996.

Delivered 29 November 1996.

BEFORE:  MAGISTRATE I.G. BROWN, S.M.
COMPLAINANT�CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA INCORPORATED
and

DEFENDANT�HEALTH DEPARTMENT OF WESTERN
AUSTRALIA.

Ms F. Bajrovic appeared for the Complainant
Mr D. Pretsel appeared for the Defendant

Reasons for Decision.
ON the return date of the summons Counsel for the defendant
sought to have this complaint struck out on the basis that the
Health Department of Western Australia is not a legal entity
and is not a respondent to this award.

A copy of the Award, known as the Public Service Award
1992 was provided to assist my consideration of these issues.
The complainant�s position is that in the event that the Court
rules that the Health Department of Western Australia is
wrongly named as defendant the Court should exercise its dis-
cretion to amend the name of the defendant because there
would be no prejudice to the defendant in doing so.

I was referred to the decision of the Industrial Appeal Court
in The owners of Johnston Court Strata Plan No.5493 v
Dumancic 70 WAIG 1285. In that case the court agreed that
the Magistrate at first instance was correct in allowing an
amendment to the name of a party,

�The decision of the Industrial Magistrate to substitute
the name of the defendant for the name of the appellant
was entirely proper. This is not a case of naming the wrong
defendant; it is simply a case of getting the proper de-
fendant�s name right.�

I accept this court is bound to follow that decision. The pro-
visions of section 81CA(2) of the Industrial Relations Act,
which refers to matters of practice and procedure, have re-
placed section 83(8). However Regulation 3 of the existing
Regulations appear to adopt the Justices Act, with modifica-
tions as required. The discretion to amend a complaint was
very thoroughly discussed by Murray J in Keady v Fletcher�
Appeal No.1095 of 1994, delivered on 14.11.1994.

In this jurisdiction it is relatively common for the point to
be taken that an employee in private enterprise was employed
by a corporation rather an individual person. In such cases the
issue of a separate legal entity is significant, particularly if the
corporate entity is devoid of assets. It is clear that the legal
status and identity of the employer is a critical issue in such
circumstances.

In my view the position with public employment is some-
what different. State Government Departments change their
nomenclature quite frequently as do some statutory authori-
ties and whilst this tends to confuse the public and laymen
generally, the status of government employees themselves
rarely changes ie employment continues on the same terms
and conditions despite the name changes, see clause 19 of
schedule 5 to the Public Sector Management Act 1994.

In the present case it is submitted that the correct defendant
is the Commissioner for Health. It is said that since the Public
Service Act 1978 was replaced by the Public Service Man-
agement Act of 1994 the provisions of Section 5(1) of that
Act provide that in each department of the public service the
Chief Executive Officer is the employer. Sections 5 and 6 of
that Act provide as follows,

�5. (1) For the purposes of this Act, but subject to
this section�
�employing authority� means, in relation to�

(a) a chief executive officer (other than a
chief executive officer referred to in
section 4), the Minister;
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(b) a chief employee (other than a chief
employee referred to in section 4), the
person or board, committee or other
body specified by a written law as be-
ing the employer of the chief employee;

(c) a department or organization or an
employee (other than a chief executive
officer or chief employee) employed in
a department or organization�

(i) subject to subparagraph (iii), if
a chief executive officer or chief
employee is the accountable
officer of the department or or-
ganization, the chief executive
officer or chief employee;

(ii) subject to subparagraph (iii), if
a board, committee or other
body established under a writ-
ten law is the accountable au-
thority of the department or
organization, that board, com-
mittee or other body; or

(iii) if a written law confers on a
person or board, committee or
other body the power to appoint
or employ staff, the person or
board, committee or other body;

or
(d) a ministerial office or a ministerial of-

ficer, the Minister,
or, when used otherwise than in relation to a
public sector body or a chief executive officer,
chief employee, employee or ministerial of-
ficer, means employing authority of any pub-
lic sector body, chief executive officer, chief
employee, employee or ministerial officer.

(2) For the purposes of this section�
(a) a department�

(i) which is established to support
an organization (other than an
organization which is a Minis-
ter of the Crown); and

(ii) which is not prescribed as an in-
dependent department for the
purposes of this paragraph,

is to be taken to be a part of the organi-
zation referred to in subparagraph(i);
and

(b) �accountable authority� and �account-
able officer� have the respective mean-
ings given by the Financial
Administration and Audit Act 1985.

(3) Despite anything in paragraph (c) of the defi-
nition of �employing authority� in subsection
(1), regulations made under section 108 may
provide that the holder of an office, post or
position, or a board, committee or other body,
created or established under a written law is
the employing authority of a department or
organization or of an employee (other than a
chief executive officer) employed in a depart-
ment or organization.

Application
6. (1) This Act binds the Crown in right of the State.

(2) Except to the extent to which a provision of
this Act specifies otherwise, the Industrial Re-
lations Act 1979 applies to and in relation to
matters dealt with by this Act.

It seems that the scope provision in the relevant award clause
4, should be read as now referring to the Public Sector Man-
agement Act 1994, see the transitional provisions at section
112 of that Act.

Sub paras (a) (b) and (d) of section 5(1) clearly have no
application to employees such as Mr Emery (the employee in
these proceedings). In my view his �employing authority� for

all relevant purposes is to be established by reference to sub
paragraph (c) ie in relation to an employee employed in a de-
partment or organisation his employing authority is the Chief
Executive Officer or chief employee who is the accountable
officer of the department or organisation.

�Accountable Officer� is to be given the same meaning as
in the Financial Administration and Audit Act 1985. As I un-
derstand the position the accountable officer for the Depart-
ment of Health is the Commissioner of Health. On that basis I
am satisfied that the appropriate defendant in these proceed-
ings is the Commissioner for Health.

The discretion to amend the name of a party should be exer-
cised with caution, in particular where there is some prejudice
to the first named defendant. In this case I can see no real
prejudice in allowing the amendment at this early stage of
proceedings. The principle on which the discretion is exer-
cised was explained by Bowen L.J. as far back as 1884 in
Cropper v Smith (1884) 26 Ch.D 700, where he said,

�Now, I think it is a well established principle that the
object of courts is to decide the rights of the parties, and
not to punish them for mistakes they make in the conduct
of their cases by deciding otherwise than in accordance
with their rights .... I know of no kind of error or mistake
which, if not fraudulent or intended to overreach, the court
ought not to correct, if it can be done without injustice to
the other party. Courts do not exist for the sake of disci-
pline, but for the sake of deciding matters in controversy,
and I do not regard such amendment as a matter of fa-
vour or of grace ... It seems to me that as soon as it ap-
pears that the way in which a party has framed his case
will not lead to a decision of the real matter in contro-
versy, it is as much a matter of right on his party to have
it corrected, if that can be done without injustice, as any-
thing else in the case is a matter of right.�

In Bridge Shipping Pty Ltd v Grand Shipping SA (1991)
173 CLR the High Court reviewed the authorities relevant to
an application to correct, by amendment, the name of party
when there was a mistake in the name of a party. Following
that decision, and noting that the practice and procedure of
the local Court applies in this jurisdiction I am satisfied that
the name of the defendant should be amended to �Commis-
sioner for Health�. I order accordingly.

I.G. BROWN, S.M.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Mr Gregory Adams
and

Western Mining Corporation.
No. 539 of 1995.

CHIEF COMMISSIONER W.S. COLEMAN.
6 December 1996.

Reasons for Decision.
CHIEF COMMISSIONER: The applicant Mr G. Adams was
employed as an Emergency Services Officer (�ESO�) by West-
ern Mining Corporation (�WMC�) at its St Ives Gold Mines.
His services were terminated on 10th May 1995 with one
month�s pay in lieu of notice. This action was taken when the
Emergency and Security Services Superintendent Mr T. Kroon
reported that the applicant had been asleep on night shift on
6th/7th May. The applicant denies that he was asleep. He claims
that his dismissal from employment was unfair and seeks re-
instatement in the position of ESO.
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Operations at St Ives Gold Mines covers an open pit mine,
three producing underground mines, the development of a
fourth underground mine, a gold plant, laboratory and admin-
istration buildings. At the time Mr Adams� employment was
terminated there were some 450 employees of Western Min-
ing Corporation on the site and up to 160 employees of con-
tractors. The underground workings and the gold plant operate
continuously.

The Emergency Services Section operates around the clock
to respond to any emergency which may arise. These can range
from minor accidents involving cuts and abrasions sustained
by the workforce to �full-scale disasters� necessitating admin-
istering life-saving first aid and operating complicated emer-
gency equipment including the heart-start machine. ESO�s may
be alerted to an emergency by telephone or radio. They must
initiate the response and evaluate the extent to which other
personnel and resources need to be deployed. They must man-
age the emergency by either attending to it themselves or by
doing so until additional resources and other expertise arrives.

ESO�s have expertise and training in first aid, fire control,
rescue operations and security activities. They are multi skilled
in areas of occupational health and safety related to the com-
pany�s operation including audiometry, noise control and ven-
tilation. They maintain two fully equipped ambulances, a fire
unit and personnel carrier.

Apart from the skills recognised by the occupational first
aid certificate, fire-fighting and emergency rescue training the
ESO must be reliable. The officer must be able to work unsu-
pervised. He or she must have integrity, initiative and a pro-
fessional approach to their duties.

They must maintain a state of alertness on duty and conduct
themselves in a manner which ensures their ability to respond
to emergencies for the full twelve hours of their shift. Their
duties are undertaken on four 12 hour rostered shifts. Two
consecutive day shifts are worked from 7.00am until 7.00pm,
a twenty four hour break is rostered, then two consecutive
right shifts from 7.00pm to 7.00am are worked. This is fol-
lowed by four days off.

At approximately 10.45pm on Sunday, 7th May the Super-
intendent made a unscheduled visit to the ESS operation. Af-
ter observing from outside the building that one of the rooms
occupied by ESO�s on night shift was not lit, he entered the
work area via the ore pad, a route that meant that his arrival
was not noticed nor recorded on the computer. After unlock-
ing an entry door, he proceeded through the conference room
to the Computer room where he alleges he found the appli-
cant asleep. As he moved into the room he claims that the Mr
Adams awoke. They exchanged a few worked, but not about
the applicant being asleep. The Superintendent then proceeded
to his office. Some minutes later he entered the first aid room
where by this time the applicant and Mr Taylor the other ESO
on shift that night were talking. After speaking briefly to Mr
Taylor about the duties to be performed on the shift Mr Kroon
departed.

On 9th May, Mr Adams was requested to attend a meeting
by the Superintendent. When he arrived at the meeting Mr
Kroon and Mr Fuss the Human Resources Manager were there.
Mr Adams was confronted with the charge that when the Su-
perintendent had attended the ESS on the Sunday night he
had observed Mr Adams sitting in a chair with his arms folded,
his feet on the ground and his head slumped forward. Mr Kroon
claimed that Mr Adams was sleeping and that the lights in the
room were off. The incident had been the subject of a written
report by the Superintendent to the Human Resources Man-
ager (Exhibit E). The matter had been reported to the Resi-
dent Manager and Mr Taylor had been interviewed by Mr Fuss
and Mr Kroon before Mr Adams had arrived.

At that meeting the applicant denied that he had been asleep
and that the lights were off. He claims that he had finished
playing a card game on the computer some ten minutes before
the Superintendent entered the room. Mr Adams submitted
that he had been sitting back in the executive style chair with
his hands behind his head and his feet on the desk when Mr
Kroon had entered the room. There was also a discussion about
Mr Adams activities on Saturday and Sunday when he had
conducted a St John Ambulance First Aid Training Course
before attending for work on the night shifts. In all the meet-
ing ran for approximately 45 minutes.

Mr Adams was required to attend another meeting with Mr
Fuss and Mr Kroon the next day. However prior to that taking
place Mr Fuss had again consulted the Resident Manager. The
decision to terminate Mr Adams� services had in effect been
made by Mr Fuss but this was qualified to the extent that the
Resident Manager required him to interview Mr Kroon again.
Mr Fuss also wanted to see if there had been any change in Mr
Adams� position on the issues which had been canvassed the
day before.

The upshot was that after interviewing Mr Kroon and then
Mr Adams (again with Mr Kroon in attendance), the appli-
cant�s services were terminated. This decision was taken by
Mr Fuss on the grounds that he concluded that Mr Adams had
been asleep on duty as alleged by the Superintendent. The
company�s policy on this matter was known to the applicant
having been �reconfirmed� recently at a meeting with ESO�s
on 4th May, 1995. The applicant knew that this was the policy
and that it had been applied two months before in similar cir-
cumstances to an employee at a mine site. Mr Fuss considered
the applicant to be untrustworthy. He had given Mr Adams a
warning about his behaviour following an incident involving
the applicant�s absence in attending the Bindoon Rock Festi-
val earlier in the year. That weighed against the applicant in
Mr Fuss� consideration of whether Mr Adams appreciated the
importance of the role of ESO and the application and integ-
rity expected of these officers.

The interviews conducted by Mr Fuss which culminated in
the applicant�s termination of employment were the subject of
record. Mr Fuss had his notes taken at the time typed out (See
Exhibits I, J and K). In the course of proceedings it was re-
vealed that the applicant had attended the meetings on 9th
and 10th May with a voice activated recording device and had
subsequently had a transcript of his interviews prepared. This
was not entered as evidence but the tapes were made available
to the respondent�s representative.

The onus is on the respondent in the first instant to show
that there is a ground or are grounds on which the Commis-
sion could find that the dismissal was justified. This is estab-
lished if there was a valid reason, or were valid reasons,
connected with the employee�s capacity or conduct, or based
on the operational requirements of the undertaking, establish-
ment or service, for the dismissal (Section 23AA(1) and (3)).
However, the onus rests on the applicant to establish that the
dismissal was harsh, oppressive or unfair (Undercliffe Nurs-
ing Home v FMWU (1985) 65 WAIG 385).

In the circumstances of this application the essential issue
is, as the applicant submits, whether or not Mr Adams was
asleep as alleged by the respondent. In the absence of a find-
ing to that effect the grounds for dismissal fall away and jus-
tification could not be established.

As Gray J. points out in Byrne v Australian Airlines Lim-
ited and Frew v Australian Airlines Limited (1994 52IR 10 @
63) the case to which I was referred by the applicant:

�Plainly, it would be harsh, unjust and unreasonable to
dismiss an employee for an offence which he or she had
not committed. In a proceedings in which a breach of a
clause is claimed, the Court is required to determine,
whether as a matter of fact, the clause which the employer
advanced as the ground for dismissal existed. The Court
will determine that issue on the evidence before the Court,
not merely on the evidence available to the employer. In
determining that issue, the Court must inevitably take into
account the credit of various witnesses called.�

There can be no disputing that it is a term of an ESO�s con-
tract of employment that he or she must not sleep on duty and
that the officer must at all times maintain a state of alertness in
order to respond to the demands of a wide range of emergen-
cies. These are reinforced in the company�s policy, a position
reiterated to ESO�s on a number of occasions (See Exhibit A,
Exhibit B and the meeting held on 4th May). The policy is
reasonable and accepted by the applicant.

The finding of fact fundamental to the determination of this
matter focuses primarily on Mr Adams and Mr Kroon. Each
was subjected to rigorous cross-examination. I had the advan-
tage of viewing their demeanour over a considerable period.

The finding of fact as to whether or not Mr Adams was
asleep while on shift is to an overwhelming extent determined
on the credibility of Mr Adams and Mr Kroon. The issue is
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not disposed of by merely considering whether it was reason-
able for Mr Fuss to believe Mr Kroon rather than the appli-
cant. Credibility in this matter attracts consideration of the
full scope of the employment relationship between employee
and respondent as well as the personal relationship between
Mr Adams and Mr Kroon. It attracts consideration of matters
which may impinge on the applicant�s ability to discharge the
duties of ESO to the respondents� satisfaction and which oc-
cur outside the workplace and his behaviour in the circum-
stances of the inquiry that culminated in the termination of his
employment.

I have formed the view that the evidence of Mr Kroon is to
be preferred over that presented by the applicant. Mr Kroon�s
evidence was consistent on important issues. He was not eva-
sive nor did he seek to disguise anything by obfuscation nor
belligerence. On the other hand I found Mr Adams to be eva-
sive at times and inconsistent to the point where his position
was sometimes contradictory. At times his inability to con-
cede a point of logic detracted from the cogency of his posi-
tion. I formed the strong view that some of his answers were
couched in terms which anticipated another question rather
then being a truthful response.

I found Mr Fuss, to be forthright and truthful. Much of the
evidence provided by the other witnesses including Mr Taylor
was a limited value. By and large Mr Taylor�s evidence was
peripheral to the central issue. The evidence of the other wit-
nesses who were acquainted with Mr Kroon was tainted by
their relationship with him and little to do with Mr Adams.

I find the respondents� concern about the extent to which
the applicant was rested and alert before working night shifts
on 6th and 7th May justified. This was heightened by evi-
dence of the number of hours between attending home after
conducting the St John Ambulance First Aid Training Course
and preparing for work and then attending the site. The re-
spondent had a right to expect that the Applicant would be
alert enough and capable of meeting any demands that could
possibly arise in an emergency situation and which demanded
his skills, decision making and physical attention for up to 12
hours. Even allowing for a rest period of 3.00 to 3.30 hours
each night, that could not be assured. Furthermore the capac-
ity to operate at that level and to be properly rested prior to
the shift would be impaired when the applicant found it nec-
essary to take disprin to relieve a headache and tooth ache on
the night the incident occurred. The opportunity to argue that,
this condition mitigated against dismissal was forgone in pur-
suit of a position which I consider did occur, namely, that Mr
Adams was asleep while on duty immediately prior to and
during some of the time in which Mr Kroon attended the ESS
on the Sunday night.

I find Mr Adams� evidence on the reason for certifying a
longer First Aid Training period than that which took place as
being indicative of his capacity to rationalise his position to
his own ends. It throws doubts on his integrity although his
commitment to community service is commended.

Even if it is accepted that Mr Kroon laboured under a mis-
understanding as to the arrangement Mr Adams required to
attend the Bindoon Rock Festival from the time the matter
was first raised in late December or early in January the cir-
cumstances under which Mr Adams flew to Perth cannot be
ignored under the cover of the doctor�s certificate. I find Mr
Adam�s evidence on the substance of telephone calls, and the
understanding he had about his obligations to the respondent
concerning advice about his availability to work the last shift
of his roster as a fabrication. I do not believe that the flight to
Perth was a last minute decision. I consider that the applicant
had set his mind to it well before Thursday morning. I do not
question the validity of the certificate but believe that the first
the respondent knew about the certificate was when it was
produced in the discussion subsequent to Mr Adams return
and not on the previous Wednesday as he asserted. The exist-
ence of the certificate did not displace the obligation to keep
the employer informed particular in view of the discussion
that had taken place between Mr Adams and Mr Kroon about
arranging relief for the shift. Again the circumstances of this
incident casts doubt on his integrity. It cannot be dismissed as
a misunderstanding. And while better communication between
Mr Adams and Mr Kroon was necessary I accept what Mr
Fuss submitted. The incident was treated seriously and a re-
peat would have severe repercussions for Mr Adams.

I accept Mr Kroon�s evidence concerning the allegation of
verbal abuse to which he was subjected by Mr Adams follow-
ing the discussion on 11th March on the applicant�s perform-
ance assessment and future objectives (Exhibit B). I believe
Mr Adam�s attitude to Mr Kroon to have been incompatible
with the relationship necessary between ESO�s and the ESS
Superintendent for the effective operation of the unit.

As to the incident which Mr Kroon reported to the Human
Resources Manager, the allegation that Mr Adams was asleep
on duty, there are a number of matters to be addressed. No
weight can be placed on whether or not the outside entry doors
were locked or by whom. There was no policy on this and
nothing turns it on.

In my view initially there was some debate as to who spoke
first when Mr Kroon was in the computer room. I consider
that initially Mr Adams claimed that he had initiated the ex-
change but this was soon changed. On the more important
issue of whether Mr Kroon had opened the door, witnessed
the position that Mr Adams was in with his head bowed etc
and had progressed into the room before Mr Adams awoke or
had Mr Adams been startled when Mr Kroon come in and was
therefore awake at the time, should in my view be settled in
favour of Mr Kroon�s explanation. I do not accept that there is
any significant inconsistency between what Mr Kroon had
submitted to Mr Fuss in support of his report and the further
inquiry by Mr Fuss on 10th May. Exhibit K is consistent with
what Mr Kroon presented to the Commission. I have not been
presented with anything which impugns his integrity. I be-
lieve that on matters of significance his evidence was consist-
ent and truthful. It is in my view insufficient to the question
why Mr Kroon did not immediately take up the matter with
Mr Adams when he had caught him sleeping. I accept that the
relationship between Mr Adams and Mr Kroon has to be taken
into account. Furthermore, there had been the meeting be-
tween the Human Resource Manager, the Superintendent and
the ESO�s at which the policy against sleeping on the job had
been reinforced and grievances against Mr Kroon aired. I can
appreciate how he did not want to precipitate an argument
there and then but put the matter in the hands of his superior
who would have to inquire into and determine the matter. To
do otherwise would have placed Mr Kroon in the position
against which the ESO�s had already expressed dissatisfac-
tion.

The evidence concerning the state of the lights in the com-
puter room could not be resolved on the evidence submitted.
While I am reluctant to say that because I accept Mr Kroon�s
evidence with respect to Mr Adams being asleep, why should
I not believe him on this matter? The issue would take on
more importance if there had been a specific directive for those
lights to be kept on at all times. But that is not the case as I
understand it. That directive applies to the first aid room. My
uncertainty about the situation with respect to the lights is
influenced by the extent to which the high voltage lights from
the parking area light up the room through the translucent
windows and the location of separate switches to operate the
two banks of lights in the room. It is noted that Mr Taylor
believed that one bank of lights was on and one was off the
time Mr Kroon came through the door from that room to the
first aid room. The response to the question as to why did Mr
Kroon not turn them on can only be answered within the con-
text of the approach that in doing so he may have precipitated
an argument with Mr Adams.

In accepting the evidence of Mr Kroon I reject the assertion
that his presence on site was motivated by the thought of
�catching� Mr Adams out. I do not accept that Mr Kroon had
embarked upon a conspiracy against ESO�s that had com-
plained against him. Equally, there was nothing to justify the
assertion that several ESO�s had been treated favourably by
Mr Kroon. It was mentioned that the difficult part of the shift
occurs from about 4.00am. I would suspect that that is when
ESO�s would be most vulnerable to tiredness.

Another issue which was argued in favour of adopting the
applicant�s evidence was the absence of any reference to Mr
Adams being �caught out� by Mr Kroon when he joined Mr
Taylor in the first aid room while Mr Kroon was in his office.
With Mr Kroon in close proximity I would have thought that
was the last thing Mr Adams would have discussed at that
time.
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For the foregoing reasons I find as a matter of fact that Mr
Adams was asleep on shift as alleged by Mr Kroon. To a sig-
nificant extent the credibility of the applicant was affected by
what I believe to be his lack of integrity in his dealing with the
respondent over his absence at the Bindoon Rock Festival and
his inability to appreciate the level of responsibility which
devolves on an ESO to maintain a state of alertness in order to
properly discharge the responsibilities of the position. The
application is dismissed.

Appearances: Mr H. Christie (of Counsel) on behalf of the
Applicant.

Mr G. Mr Gishubl (of Counsel) on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mr Gregory Adams
and

Western Mining Corporation.
No. 539 of 1995.

CHIEF COMMISSIONER W.S. COLEMAN.
5 December 1996.

Order.
HAVING heard Mr H. Christie (Of Counsel) on behalf of the
Applicant and Mr G. Gishubl (Of Counsel) on behalf of the
Respondentthe Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be dismissed.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Satish Balan
and

River Rooster (Aust) Pty Ltd.
No. 1119 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.

25 November 1996.

Reasons for Decision (extempore)
THE SENIOR COMMISSIONER: This is an application
brought by the Applicant, who was formerly employed by the
Respondent, alleging that he was unfairly dismissed from the
Respondent�s employ on or about 2 August 1996. The Appli-
cant seeks compensation, together with some alleged denied
contractual benefits which comprised one week�s pay in lieu
of notice, holiday pay, superannuation and �wages�.

The Respondent filed an Answer denying liability. In short,
the Respondent�s case was, as I understand it, that the Appli-
cant abadoned his employment. The matter was listed before
the Commission, as differently constituted, and a number of
conferences were held, all with a view to reaching an agree-
ment on the matter, but that did not occur.

When the matter came on for arbitration earlier last week,
the Respondent did not have its witnesses with it and the mat-
ter was adjourned. Before the matter was adjourned, the par-
ties met and conferred and reached agreement on payment of
a sum of money. However, the Applicant had some misgiv-
ings about that settlement because he wished to pursue, as I
understand it, a claim for overtime, which he asserts had been
denied to him. As a result the matter was adjourned until the

following day so that the Applicant could seek advice as to
his position. At the adjourned hearing, he was adamant that
he wanted to pursue his claim for overtime. Thus the matter
was further adjourned on the basis that there was no agree-
ment to a date late in December. However, late last week the
Applicant contacted the Commission, indicating that he now
wished to proceed with the settlement, understanding that the
offer is in full and final settlement of all the matters in issue,
other than the claim for holiday pay and superannuation enti-
tlements, which the Respondent admits it is liable to pay to
the Applicant.

In the circumstances I now indicate that I am prepared to
make an Order in the terms proposed, that is that the Appli-
cant is to be paid the sum of $900.00 by the Respondent within
seven days in full and final settlement of the matter, although
that is to exclude any claim for holiday pay and superannua-
tion payments.

Appearances:The Applicant appeared on his own behalf.
Mr S. Hansen appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Satish Balan
and

River Rooster (Aust) Pty Ltd.
No. 1119 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.

25 November 1996.

Order.
Having heard the Applicant in person and Mr S. Hansen as
the manager on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent hereby orders:

THAT the Respondent pay to the Applicant the sum of
$900.00 within seven days in full and final settlement of
this matter (excluding the claim for holiday pay and
superannuation) .

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lee Lester
and

Motorcity Karratha.
No. 1110 of 1996.

Sheridan Bean
and

Motorcity Karratha.
No. 1111 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.

27 November 1996.

Reasons for Decision.
THE SENIOR COMMISSIONER: The Applicants in each of
these matters seek to recover money said to be due to them
under, and by virtue of, the terms of their contracts of employ-
ment with the Respondent. Each Applicant expressly acknowl-
edges that the moneys they are seeking are benefits to which
they claim to be entitled by reason of the provisions of the
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Metal Trades (General) Award. They each acknowledge that
they have no entitlement to the moneys claimed independ-
ently of the Award.

In the circumstances, in neither case is the claim one which
falls within the jurisdiction of the Commission. A claim for
benefits to which an employee is entitled under an award is a
claim which is expressly excluded from the jurisdiction of the
Commission. Claims of that nature are the exclusive province
of the Industrial Magistrate�s Court.

It follows that each of the claims must be dismissed for want
of jurisdiction. I expressly refrain from offering any opinion
on the merits, or otherwise, of each of the claims; that is a
matter for another court, to which, if necessary, the claims
should be directed.

Appearances:The Applicants appeared in person.
No appearance on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sheridan Bean
and

Motorcity Karratha.
No. 1111 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.

27 November 1996.

Order.
HAVING heard the Applicant in person, there being no ap-
pearance for the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lee Lester
and

Motorcity Karratha.
No. 1110 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.

27 November 1996.

Order.
HAVING heard the Applicant in person, there being no ap-
pearance for the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT this application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Warrick Thornander

and
Minister for Education.

No. 771 of 1996.
COMMISSIONER A.R. BEECH.

28 November 1996.
Reasons for Decision.

THE COMMISSIONER: Mr Thornander was employed as a
gardener by the respondent. He was employed for
approximately twenty hours per week at the South Perth
Primary School. His conditions of employment were governed
by the Gardeners (Government) 1986 Award No. 16 of 1983.

In March 1996 the Principal of the South Kensington
Primary School contacted Mr Thornander to see whether he
would be able to work as a gardener at that school as well due
to the absence, for medical reasons, of one of that school�s
two gardeners. Mr Thornander accepted the offer. He
commenced to work the additional hours on the 20th March
1996 (exhibit 2).

Mr Thornander claims that the arrangement was for a two
months� fixed term period and for the hours he has set out in
his claim. He claims that the respondent stopped the
arrangement after one month. This claim is for payment for
the second month, which was not worked.

The respondent�s position is that, whilst the circumstances
generally are conceded, no agreement was ever reached which
would involve the regular paying of overtime. Further, the
respondent denies that it prevented Mr Thornander from
performing additional work at South Kensington Primary
School for the second month. Rather, the respondent indicated
to Mr Thornander that, if he worked at South Kensington
Primary School as well, it should not involve the working of
overtime hours.

Mr Thornander brings his claim to the Commission pursuant
to s.29(1)(b)(ii) of the Act which relevantly states as follows:

�An industrial matter may be referred to the Commission
in the case of a claim by an employee that he has not been
allowed by his employer a benefit, not being a benefit
under an award or order, to which he is entitled under his
contract of service, by the employee.�

Mr Thornander therefore is required to show that he is, or
was at the time, an employee; that he had a benefit under his
contract of service; that it was not a benefit under an award or
order of the Commission; and that the benefit has not been
allowed to him by his employer.

As to the first requirement, there is no argument that Mr
Thornander was an employee. His employer was not the
individual school, nor the Principal of that school. His
employer was the Minister for Education. His contract of
employment was, originally, for approximately 28 hours per
week. His work was located at the South Perth Primary School.
In considering his contract of employment as it related to the
South Kensington Primary School a number of issues arise.

Mr Thornander came to work at the South Kensington
Primary School as a result of an approach to him by the
Principal of that school. The Commission was not informed
that Mr Thornander received any confirmation, written or oral,
from the respondent that he is also to work at the South
Kensington Primary School. However, the fact is that Mr
Thornander did commence to work there and was paid for the
time that he did work there. That leads inescapably to the
conclusion that the Principal had the authority to have Mr
Thornander perform work at South Kensington Primary
School. The Principal gave evidence and there is nothing in
his evidence which shows that he separately gained permission
to offer the work to Mr Thornander. I therefore regard the
Principal of the South Kensington Primary School as having
the authority to do what he did, despite the evidence which
would tend to suggest otherwise. I am therefore satisfied that
it became part of Mr Thornander�s contract of employment
that he work at the South Kensington Primary School as well
as the South Perth Primary School.
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The apparent lack of any clarity regarding the powers of the
Principal of a primary school to arrange for a gardener
employed within the Education Department but working
elsewhere to work at the school is regrettable and ought be
addressed forthwith. If, indeed, the Principal has such a power,
and it appears from the payments that were made to Mr
Thornander that the Principal does, then it is not open to the
Education Department subsequently to state that the Principal
does not have that authority (transcript p.65). In this case it
seems to me that the Principal acted appropriately in the
interests of the school to address a short term problem which
had arisen.

The next requirement is the content of that part of the
contract. The evidence of the Principal makes it plain that he
made the offer to Mr Thornander on the understanding that he
did not have the authority to approve overtime payments to
him. Thus, if the cumulative effect of Mr Thornander�s part
time hours at South Perth Primary School, together with his
part time hours at South Kensington Primary School, exceeded
the ordinary working hours (38 hours per week: clause 7(1)(a)
of the award) this was likely to be queried by the Education
Department and not permitted. I accept the Principal�s evidence
in this regard. I find that it is consistent with a statement which
he made two months after the event on the 16th May 1996
(exhibit A). Although Mr Thornander does not completely
accept this evidence I tend to prefer the evidence of the
Principal over Mr Thornander�s evidence in this regard. I notice
that Mr Thornander does recall the Principal referring to a
bus driver at the school whose extension of hours had been
refused on a similar basis. This was a point raised by the
Principal in his evidence. In cross-examination, Mr Thornander
recalled the Principal saying that he would not be able to work
over the 38 hour week (transcript p.40). I therefore find that it
was not part of Mr Thornander�s contract of employment with
the Education Department that he would be paid overtime on
a regular basis as a result of working part time at two separate
schools. I accept that overtime was paid for the first month.
However, that was apparently before the Education Department
realised it was �regular�. Mr Thornander has the benefit of
those overtime payments made, but they were not a guaranteed
part of the contract of employment. Thus, if Mr Thornander�s
claim is otherwise successful, it can only be on the basis of
approximately ten hours per week.

I should add that I do not see the hours set out in the Variation
Advice form (exhibits B and 3) as requiring a contrary
conclusion to be reached. On the evidence, the form was not
prepared with any knowledge of Mr Thornander�s hours at
South Perth Primary School. I am satisfied from the evidence
of the Principal that he wanted Mr Thornander to work as
many hours as are set out on that form, but the Principal was
unaware which of those hours would constitute overtime hours
and the hours would therefore be subject to the scrutiny of the
Education Department itself. Thus, although the hours set out
on the form are the hours agreed to be worked between the
Principal and Mr Thornander, that agreement was subject to
the approval of the Education Department.

The next issue which requires determination is the duration
of the contract. Mr Thornander states that the contract was for
a minimum of two months, from 1/4/96 to 3/6/1996. On a
consideration of all of the evidence, I find that that is so. The
evidence of the Principal is not entirely clear on this point: he
states that he does not recall specifying the exact length
(transcript p.52). However I do not find his evidence
inconsistent with that of Mr Thornander and the conclusion
that the duration was for at least two months is reinforced by
the Variation Advice form. It has been signed by the Principal,
but had been completed by the School Registrar. It contains
the words �roster start date: 1/4/96� and the words �roster end
date: 3/6/96� within it. It is clear that the latter date is an
alteration. However, it appears that the alteration was made
by the Registrar and it was transmitted in that form to the
Education Department (exhibit B). Although the Variation
Advice form may well usually be submitted after the event to
which it relates occurs, the evidence in this case is that the
form was sent prior to the event occurring. I therefore find on
the evidence that it was a term of Mr Thornander�s contract of
employment that he perform work also at the South Kensington
Primary School for the two months to end on the 3/6/96. I
further find that an undertaking to employ a person for a

minimum period of time is a �benefit� for the purposes of
s.29(1)(b)(ii).

The respondent refers to clause 7(5) of the award to argue
that the change in roster caused by the Principal�s offer is not
consistent with the award and therefore void. However I reject
the submission. Clause 7(5) requires any change in rostering
arrangements to be designed to improve productivity, efficiency
and cost effectiveness in the work place and will be agreed by
site management and employees (the affected parties) after
consultation each with the other. While it might be somewhat
inelegant to refer to the Principal as �site management� it is
somewhat difficult to see to whom else that description can
apply in this circumstance. On the evidence Mr Thornander�s
work at South Kensington Primary School was agreed between
him and the Principal. On the evidence of the Principal it was
offered to Mr Thornander because he was already an employee
of the Department and only part time hours would need to be
worked as it was winter. I do not find these reasons inconsistent
with the concepts of productivity, efficiency and cost
effectiveness. Accordingly I would find that the agreement
between the Principal and Mr Thornander is quite consistent
with the award.

I turn to consider the requirement that the benefit not be a
benefit under an award or order. These Reasons are in addition
to the ruling I made on this issue during the course of the
proceedings when it was raised as a preliminary point
(transcript p.24). Mr Thornander�s claim is to be paid as though
he had worked for the second month. If the work had indeed
been performed then his claim would be that the respondent
had failed to pay him. As his conditions of employment are
covered by the award, it would be a claim that the award had
been breached. Such a claim must be made to an Industrial
Magistrate and not to the Commission. However the
undertaking that Mr Thornander work at the South Kensington
Primary School for two months is not a provision of the award.
Further, as the work has not actually been performed, the award
has not been breached. I am satisfied that the claim is not for
a benefit under an award or order of the Commission.

The next requirement is for Mr Thornander to prove that he
has not been allowed the benefit by his employer. The
requirement is of fundamental importance. Mr Thornander
actually finished working at South Kensington Primary School
on the 18th April 1996. He states that he did so because he
was told not to go to the school any more. However the
respondent argues that no such decision was ever taken nor
communicated to Mr Thornander. For Mr Thornander to
succeed he must show that it was the fault of the respondent
that he was unable to work at South Kensington Primary
School until the 3rd June 1996. It is here that I have found the
principal difficulty with Mr Thornander�s claim. Mr
Thornander�s evidence, with respect, is slightly confusing on
this point. His evidence is that he was telephoned at home by
the Deputy Principal of the South Kensington Primary School
to say: �Don�t bother coming in. We�ve employed another
gardener� (transcript p.32). However later, in a question to
Ms Rogers, Mr Thornander suggested that Mr Hastie, an
Industrial Officer with the Education Department, stated that
�As soon as he found out that I was working these hours he
put an immediate stop to it� (transcript p.61). As to this
suggestion, from the evidence overall it seems that the
Education Department itself was merely interested in ensuring
that overtime was not worked on a regular basis. Certainly,
Mr Thornander was not able to demonstrate that Mr Hastie,
or indeed any other person from the Education Department
itself, prevented him from working until the 3rd June 1996.
Mr Thornander did not call Mr Hastie to give evidence and
the point was not able to be established.

It is also as well to state that, while Mr Thornander may
have believed that he had been dismissed, that is not the case.
He remained in the employment of the Education Department.
If he had been instructed by his employer to no longer attend
the South Kensington Primary School that would not be a
dismissal; it would be a variation to his contract.

As Mr Thornander has not been able to demonstrate at all
that it was the Education Department itself which prevented
him working until the 3rd June 1996 then he must show that it
was because of an instruction from the school itself. Mr
Thornander was not cross-examined on his evidence that he
was told not to attend by the Deputy Principal from the school.
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However, in response to Mr Thornander�s questions, the
Principal stated that neither he nor the Deputy Principal nor
the Registrar of the school stated to Mr Thornander that Mr
Thornander was no longer to attend the school. As far as the
school is concerned Mr Thornander was not �terminated�. I
really have no reason to disbelieve the evidence of the
Principal. It is clear that the Principal was prepared to have
Mr Thornander perform work at the school even if the proposed
hours were reduced due to the Education Department not
paying overtime. In the words of the Principal, so long as
some gardening was done, it was better than none. I find it
difficult to conclude that the school would then instruct Mr
Thornander not to attend any more just because, as the
Principal anticipated, the overtime payments were not
approved. It is just not established on the evidence that the
school itself prevented Mr Thornander from working the
second month.

It is therefore not clear why Mr Thornander finished when
he did. I am prepared to accept that Mr Thornander was
informed by the Education Department that overtime would
no longer be paid (transcript p.61). I am prepared to accept
that at some stage Mr Thornander believed that, for that reason,
he had been terminated (transcript p.61). It may even be the
case that South Kensington Primary School engaged another
gardener, but it is certainly not clear from the evidence when
it did so, or whether it did so in a manner which therefore
denied Mr Thornander the opportunity to continue to work
there or whether it was done because Mr Thornander did not
attend the work.

It must be stated that the onus of proving that Mr Thornander
has not been allowed by his employer a benefit to which he is
entitled under his contract of service lies with Mr Thornander.
In the absence of a conclusion that the school did, in fact,
instruct him not to attend, then Mr Thornander has failed to
discharge the onus. On the evidence, it is open to me to
conclude that Mr Thornander believed he had been dismissed
from the South Kensington Primary School, and hence that
he was entitled to one week�s pay in lieu of notice. However,
that was simply not the case. There is nothing in the evidence
to suggest that the Education Department is responsible for
Mr Thornander�s state of mind in this regard. In fact, the
evidence of Ms Rogers is that she had spent some considerable
time on the telephone with Mr Thornander to try to persuade
him that he had indeed not been terminated. On that basis, I
find it a little more difficult to make a sufficient allowance for
Mr Thornander�s possible lack of knowledge in this area. If
indeed Mr Thornander did believe that he was prevented by
the Education Department itself from continuing to work at
the South Kensington Primary School he appears to have had
ample opportunity to realise that he was merely being prevented
from working more than 38 hours in total. On this point
therefore Mr Thornander�s claim fails.

For the foregoing reasons the application will be dismissed.
Appearances: The applicant on his own behalf.
Mr J. Rigg (of Counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Warrick Thornander

and
Minister for Education.

No. 771 of 1996.
COMMISSIONER A.R. BEECH.

28 November 1996.
Order.

HAVING heard the applicant on his own behalf and Mr J.
Rigg (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the application be dismissed.
(Sgd.) A. R. BEECH,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr G.C. Williams

and
Cadnet (Perth) Pty Ltd.

No. 812 of 1996.
COMMISSIONER A.R. BEECH.

2 December 1996.
Reasons for Decision.

Costs.
The Commission dismissed Mr Williams� claim that he had
been unfairly dismissed and reserved a liberty to apply in
relation to costs. The respondent has sought costs of $200.00
for the attendance of Mr Brian Williams, who is a licensed
investment adviser, life assurance and superannuation
consultant, called by the respondent to give evidence during
the proceedings.

The respondent acknowledges that costs are not usually
awarded in this jurisdiction. Indeed, the respondent
acknowledges that if Mr Williams, the applicant, had an
arguable case then it would be unusual to award costs.
However, the respondent submits that the applicant did not
have an arguable case, or at any rate �that degree of an arguable
case� and that therefore costs ought be awarded in this case.

It is quite correct to say that the general policy in the
Commission is that costs ought not be awarded, except in
extreme cases. So far as I am aware, apart from decisions of
individual members of the Commission, which are generally
to that effect, there is no general guidance as to the manner in
which the Commission�s discretion is exercised. If it is accepted
that costs are not awarded except in extreme cases then I am
not convinced that this particular application meets that
description. While it is true that the applicant has not been
successful in making out his claim, that does not make it an
extreme case. All of the evidence raised did not go against
him. It is the fact that the applicant appeared to have some
continuing association with the respondent notwithstanding
the termination of his employment and it is not clear to the
Commission why sick leave certificates were apparently
received by the company after that date. That, in my opinion,
gives some initial credibility to the applicant�s claim in his
application that, although he had resigned, he had been
persuaded to withdraw his resignation and, if necessary, go
on sick leave. In the circumstances, I have concluded that the
circumstances of the applicant�s claim for unfair dismissal can
not be described as �an extreme case�. The application for
costs is therefore refused.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr G.C. Williams

and
Cadnet (Perth) Pty Ltd.

No. 812 of 1996.
COMMISSIONER A.R. BEECH.

2 December 1996.
Order.

HAVING heard Mr G.C. Williams on his own behalf and Mr
D. Jones on behalf of the respondent, now therefore the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the application for costs in this matter be re-
fused.

(Sgd.) A. R. BEECH,    
[L.S.] Commissioner.
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SECTION 29 (b)—Notation of—

 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Allen Y. Cocos Islands Co-Operative 429/1996 Gifford C. Discontinued
Society Limited

Anderson M.J. Knight Frank Hooker (WA) Pty Ltd 1391/1995 Gifford C. Discontinued
Anspach J. Swan Yacht Club (Inc) 806/1996 Scott C. Discontinued
Bartholomew V. Alloaks Pty Ltd t/a Parade Hotel 745/1996 Cawley C. Discontinued
Barker R. Adia Centacom Industrial 1434/1995 Gifford C. Discontinued

Pty Limited
Batt K.M. Allwest Nominees Pty Ltd t/a 105/1996 George C. Dismissed

Pollygon Bar
Beahan P. Royal Perth Hospital PSAB1/1996 Chairman (PSAB) Discontinued
Bellingham D.J. Hamersley Iron Pty Limited 946/1996 Coleman C.C. Dismissed
Boylen L.N. Video Ezy 691/1996 Cawley C. Discontinued
Brandenburg J.W. Electrolux Pty Ltd (Lux Division) 627/1996 Gifford C. Discontinued
Carrington F.J. Satellite Services Australia Pty Ltd 513/1996 Gifford C. Discontinued
Casey S. Citibank Limited 4/1996 Gifford C. Discontinued
Chauhan B. Exotic Leather Manufacturers 1651/1996 Gregor C. Granted

Pty Ltd
Ciallella R.R. Skyjack Office Supplies Pty Ltd 792/1995 Gifford C. Discontinued
Colby D. Blend Nominees Pty Limited 813/1995 Gifford C. Discontinued

Francisee for Jet Kalgoorlie
Cooke J. Sigma (WA) Ltd 446/1996 Gifford C. Discontinued
Copas P. Western Australian Shooting 852/1996 & Fielding S.C. Discontinued

Association (Inc.) 1034/1996
Dear J. Solaire Group of Companies 1343/1995 Gifford C. Discontinued
Derham S.P. Perth Football Club Incorporated 839/1995 Beech C. Discontinued
Edwards P.D. Sigma Company Limited 245/1996 Beech C. Discontinued
Fitzegerald J.D. Albany Woollen Mills Group 294/1996 Gifford C. Discontinued
Fitzsimmons R. Theiss Contractors Pty Ltd 179/1996 Gifford C. Discontinued
Freeman C. Ross Hughes and Company 1384/1995 Gifford C. Discontinued
Fyfe P.D. Peter G. Douglas and Fiona 1253/1995 Gifford C. Discontinued

Douglas t/a Professional Boat Builders
Garland D.S. Tiwest Joint Venture 1101/1995 Gifford C. Discontinued
Gideon M. Cronin Mileham Design Pty Ltd 235/1996 Gifford C. Discontinued
Giles J.C. WA Flick and Company Pty Limited 868/1995 Gifford C. Discontinued
Goudie A.R. Eldon Enterprise Pty Ltd t/a 564/1996 Scott C. Dismissed

Video and Visual
Harewood G.P. Cable Sands (WA) Pty Ltd 28/1996 Gifford C. Discontinued
Hughes L. Chicken Treat Bunbury 919/1995 Gifford C. Discontinued
Hutchings L. Eastern Metropolitan Regional 677/1996 Gifford C. Discontinued

Council
Jackson N. Cronin Mileham Design Pty Ltd 248/1996 Gifford C. Discontinued
Johnson D.R. Alexander Colquhoun and Son 483/1996 Gifford C. Discontinued

Pty Ltd t/a Colquhoun�s Fremantle
Bag Company

Keightley J. Charles Service Company 419/1996 Gifford C. Discontinued
Kendall M.L. Caterlink (Christal & Co Pty Ltd) 1556/1996 Gregor C. Granted
Kilbane J. Straliana Pty Limited t/a 1042/1995 Gifford C. Discontinued

Foodland Harvey
Lovett N.A. L�Esthetique Beauty Salon 523/1996 Gifford C. Discontinued
Matthews R. Theiss Contractors Pty Ltd 180/1996 Gifford C. Discontinued
Merry C. Minproc Engineers Limited 676/1996 Gifford C. Discontinued
McCall-Chester M. Iragul Aboriginal Corporation 584/1996 Gifford C. Discontinued
McKerrow A.M. Dino�s Earth Works 1130/1996 Gifford C. Discontinued
McParlane A.J. T.C. Newby Pty Limited 1054/1995 Gifford C. Discontinued
Moore N. Sweet Paradise 222/1996 Gifford C. Discontinued
Molyneux K. Jonstyle Pty Limited 755/1996 Coleman C.C. Dismissed
Nona M. Governing Committee�Kaipa 660/1994 Gifford C. Discontinued

(Torres Strait Islanders Corporation)
Wyllyams A. Swan Painting Service 1560/1996 Beech C. Discontinued
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Western Australian Government Railways Commission
trading as Westrail and Another.

No. CR 151 of 1995.
COMMISSIONER P.E. SCOTT.

9 September 1996.
Reasons for Decision.

THE COMMISSIONER: The matter before the Commission
is set out in the Schedule attached to the Memorandum of
Matter of Hearing and Determination:

�The parties are in dispute as to the application of the
severance payments set out in the �Information Booklet
for Westrail Employees Affected by the National Rail Cor-
poration� as they relate to Category B employees as de-
fined in the booklet.

The Unions claim that all employees in the areas af-
fected by the National Rail Corporation arrangements are
eligible for the severance payments.

Westrail objects to the claim on the grounds that the
Commission has no jurisdiction to hear and determine
the matter, and further, and in the alternative, Westrail
denies the Union�s claim.�

The Information Booklet for Westrail Employees Affected
by the National Rail Corporation�, Exhibit 4 from the hearing
of 6 July 1995 will hereinafter be referred to as �The Informa-
tion Booklet�. Since the Application for conference C151 of
1995 was filed, and the matter referred for hearing and deter-
mination, the Applicant, the Metals and Engineering Workers
Union has become The Automotive, Food, Metals, Engineer-
ing, Printing and Kindred Industries Union of Workers�West-
ern Australian Branch hereinafter referred to as �the
AFMEPKIU� or �the Applicant� and the Australian Electri-
cal, Electronics, Foundry and Engineering Union (Western
Australian Branch) is now the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch, hereinafter referred to as �the CEPU�.

Background
A brief history of the issue of the NRC taking over the work

performed by Westrail employees, in the form of the interstate
freight operations, is that this was known to be going to occur
as far back as February 1992 (see Exhibit K2). The Informa-
tion Booklet says on its face �BOOKLET COMPILED BY
THE HUMAN RESOURCES BRANCH FEBRUARY 1993�.

The negotiations of arrangements for NRC to take over this
work were protracted and the implementation occurred in
stages. NRC took over the Kewdale Depot from 14 Septem-
ber 1994, however Westrail�s employees at the Plant and
Equipment workshop continued to undertake the maintenance
of NRC equipment until NRC took over that work on 1 July,
1995.

As evidenced in Exhibits 4 and K2, a severance package
dealing with the consequences for employees of the advent of
NRC was resolved. The opening paragraphs of the Informa-
tion Booklet set out some of the important issues:

�INDUSTRIAL RELATIONS PACKAGE�
WESTRAIL

EMPLOYEES AFFECTED BY NATIONAL RAIL
CORPORATION

The advent of the National Rail Corporation (NRC)
will mean that the interstate freight component of
Westrail�s existing operations will effectively disappear.
This also means that a number of positions associated
with the interstate freight task will become surplus to
ongoing operating requirements.

Consequently the employees occupying such positions
will become surplus in their existing positions and loca-
tions.�

There are three categories of employee covered by the Book-
let:

1. Category A
Those existing employees who do not seek, or ob-
tain employment with the NRC, whose positions are
consequently and immediately identified as surplus
to ongoing Westrail requirements.

2. Category B
Those existing employees whose positions become
surplus to requirements, due to the NRC�s advent
over the period it takes for the NRC operations to be
fully implemented.

3. Category C
Those existing employees who are recruited by the
NRC through its advertising and recruitment/selec-
tion processes and whose positions are immediately
identified as surplus to ongoing Westrail require-
ments.

Category B and its applicable conditions commence at page
16 and provide:

�CATEGORY B
THOSE EXISTING EMPLOYEES WHOSE POSI-
TIONS BECOME SURPLUS TO REQUIREMENTS,
DUE TO NRC�s ADVENT OVER THE PERIOD IT
TAKES FOR THE NRC�s OPERATIONS TO BE FULLY
IMPLEMENTED�

There are 3 options contained within this category. Option
1 is Selective Voluntary Severance Scheme; Option 2 is Re-
deployment and Option 3 is Relocation.

Option One provides:
�SELECTIVE VOLUNTARY SEVERANCE SCHEME
Voluntary severance is not necessarily available for every
employee who wishes to leave.
Participation in the scheme is strictly voluntary but sub-
ject to Westrail acceptance.
Eligibility for Severance
Severance may be granted to employees whose jobs are
abolished and who are identified as surplus and who can-
not be found suitable alternative employment.
You will NOT be eligible for Severance if:
� You have already given formal notice of your inten-

tion to retire and your position is subsequently abol-
ished.

� You have been granted a Disability Support Pension
and/or been accepted for full superannuation disabil-
ity benefits.

� You are not at work for any other reason which may
prevent you from returning to the workforce.

Conditions of Release
If you express an interest in voluntary severance you will
be given four weeks in which to confirm your election.
This may be varied by agreement between Westrail and
your Union.
If you decide to leave under the scheme your release date
will be determined by Westrail in consultation with your-
self and having regard to the staffing requirements of
Westrail. This date may only be varied with your agree-
ment.
Once you leave Westrail under the scheme you will not
be eligible for other public sector employment for two
years and you will not be placed on the redeployment
lists referred to on page 19.�

It then sets out the severance payments of two weeks pay
per year of continuous service, up to a maximum of forty five
weeks pay, plus an additional twelve weeks pay in lieu of no-
tice. There are also certain other conditions dealing with cal-
culation of rates, workers compensation claims,
superannuation and other matters.

This package remained available through special Ministe-
rial approval, notwithstanding the introduction of the Public
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Sector Management (Redeployment and Redundancy) Regu-
lations 1994 (�the Regulations�) which provided for a sever-
ance package not including the additional twelve weeks pay,
due to the delay in implementation of the NRC arrangements.

On 9 May, 1995, the Right Track Programme was an-
nounced. This involved and included the outsourcing of work
previously done by Westrail itself, including the remaining
work of the Plant and Equipment workshop. There was to be
a significant reduction in work for Westrail employees and as
a result a number of positions were to be lost. Employees who
submitted applications for voluntary severance and whose
applications were accepted by Westrail had access to the sev-
erance package provided for under the terms of the Regula-
tions, which did not include the additional twelve weeks pay.

The Plant and Equipment workshop closed on 9 March,
1996, and the remaining employees were provided with the
options contained within those Regulations.

The progress of the hearing and determination of this mat-
ter has a long history which is appropriate and, due to devel-
opments and issues before the Commission, necessary to
record. On 6 July 1995, the Commission heard the parties in
respect of an argument by the Respondent that the Commis-
sion lacked jurisdiction to deal with the matter. Reasons for
Decision which issued on 2 August 1995, found there was no
jurisdiction. In its decision of 30 October 1995, the Full Bench
overturned that decision and suspended the Order, remitting
the matter to the Commission for hearing and determination
according to law.

Following the Full Bench�s decision, the Commission made
a number of enquiries of the parties as to listing the matter for
hearing. In response, the Australian Railways Union (�ARU�)
and Westrail advised the Commission in letters dated between
23 November 1995 and 12 January 1996 that the parties were
involved in discussion which they hoped would resolve the
matter without the need for arbitration. On 1 March 1996, my
Associate wrote to the parties seeking further information. As
a result, the Commission received a letter from Mr Johnston,
of Westrail, dated 15 March 1996 indicating that:

� Westrail and the unions had met on 31 January 1996
to discuss outstanding issues. The CEPU was repre-
sented by the ARU;

� On 22 February 1996, Westrail wrote to the
AFMEPKIU and the ARU with an offer in settle-
ment of the dispute. A copy of the correspondence
was sent to the CEPU;

� A further letter was sent to the ARU on that day (15
March) with a further offer relating to a particular
issue between Westrail and the ARU;

� Westrail was awaiting the response of the unions to
its offers.

There was also a letter dated 11 April 1996, from Mr Hicks,
the State Organiser of the Applicant, saying that following the
decision in the appeal, it requested a conference be called for
scheduling of the hearing and that it would seek discovery
from the Respondent prior to commencement of proceedings.
The Commission convened a conference on 19 April 1996, at
which it was indicated that there may be room for further dis-
cussions and negotiations between the Applicant, in particu-
lar, and Westrail. There was a further conference on 6 June
1996. At both the 19 April and 6 June conferences, the Appli-
cant sought to include a question of the fairness, which would
involve consideration of the treatment of employees formerly
employed at the Midland Workshop, who had moved to
Kewdale and Forrestfield. On 6 June, it sought to amend the
Schedule of Matters for Hearing and Determination to include
that matter. This was said to be justified on the basis of those
employees being required to give evidence in respect of the
issue contained within the Schedule of Matters for Hearing
and Determination and the issue of fairness of treatment, and,
to a large extent, the argument and evidence would be the
same. In addition, the Applicant said that Westrail had pro-
vided access to documents as sought, but that copies of some
of those documents had not been provided. It also sought to
have the matter listed for hearing.

The ARU advised the Commission that it had reached agree-
ment with Westrail, with the reservation that there may be a
need for further discussions following the outcome of this

matter. This was later formally recorded by the ARU in a let-
ter to Commission. On this basis, in the remainder of these
Reasons for Decision, where the terms �unions� or �Appli-
cant� are used, they do not include the ARU.

Also at the conference of 6 June 1996, Westrail said that
there had been no negotiation between itself and the Appli-
cant as indicated at the previous conference, rather there had
been contact for the purpose of examination of documents
only. Westrail objected to the broadening of the Schedule of
Matters for Hearing and Determination. It said that this was
entirely inappropriate in the circumstances particularly as the
matter contained within the Schedule had been the subject of
some hearing to date, determination, appeal and had now been
remitted for hearing and determination. In respect of the docu-
ments which the Applicant had had the opportunity to exam-
ine, copies had been provided in respect of certain matters
however those documents which went to contractual arrange-
ments between Westrail and third parties were said not to be
appropriate for release as they did not relate to the point at
issue. Westrail advised that it would urge the Commission to
refrain from further dealing with this matter in the public in-
terest, as the Commission had no power to order a remedy
should certain findings be made.

The conference concluded on the basis that:
1. The Applicant would consider filing a separate ap-

plication in respect of the matter which it sought to
have included by the amendment to the Schedule.
The Commission undertook that should the Appli-
cant file such an application, it would deal with that
matter as quickly as possible in terms of concilia-
tion and, if appropriate, referral. The Applicant could
then seek to have the two matters joined rather than
amending the Schedule. The issue of the amendment
to the Schedule or joinder, and the preliminary mat-
ters of public interest to be raised by Westrail would
be dealt with as preliminary matters. The issue of
discovery, if still in contention, would be dealt with
separately from those matters and subsequent to that
hearing as it related to the substantive matter before
the Commission.

2. Westrail was to provide to the Applicant, by the close
of business on 19 June 1996, detail of its prelimi-
nary matters arguments. The Applicant was to pro-
vide in writing to Westrail detail of its argument in
respect of discovery and of the issue of amending
the Schedule or joinder.

3. The hearing of preliminary issues including joinder
of any application which may be filed or amendment
to the Schedule was set down for 27 June 1996. In
the interim the parties were to meet with a view to
negotiation.

4. All parties understood there was to be �no ambush�
in respect of these matters.

It is important to note that the Applicant did not make an appli-
cation to deal with the treatment of employees which it had fore-
shadowed, nor did it raise again the issue of amendment of the
Schedule of Matters for Hearing and Determination.

Preliminary Issue�Public Interest
On 27 June 1996, the Commission heard from the parties in

respect of Westrail�s preliminary point. Westrail�s argument
is, in essence, that the Union�s claim is not for an interpreta-
tion of the terms of Category B and who falls within Category
B for the purposes of the severance package but a claim to
create a new entitlement for people who otherwise would not
fit within Category B. Westrail says that it was only able to
maintain the offer of the additional twelve week severance
package for employees covered by the terms of the Informa-
tion Booklet on the basis of having obtained approval under
subregulation 20(6) of the Regulations. Otherwise, it would
have been bound to apply the terms of the severance package
set out within those Regulations. This approval is set out in
exhibits tendered to the Commission during the hearing of 6
July 1995. It says that the approval it received was limited
and as such the creation of any new category of employee or
additional numbers of employees would be beyond the terms
of the approval granted under subregulation 20(6) of those
Regulations, and any orders would be unenforceable and on
that basis, contrary to the public interest.
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During this hearing, the Applicant took the view of the sub-
missions by Westrail that Westrail was making assumptions
about the arguments which the Applicant would put but which
did not in fact reflect the Applicant�s argument. The Appli-
cant�s argument was said to be simply an identification of those
employees who fitted within Category B as set out within the
Memorandum of Matters for Hearing and Determination. At
page 57 of the transcript of that hearing, Mr Keogh for the
Applicant said that �The matter can be clarified simply. The
dispute between the parties, and the Memorandum sets it out,
is who falls within Category B?�. At the conclusion of the
hearing, the Commission dismissed the preliminary point
raised by Westrail and advised that Reasons would be pro-
vided at the time of issuing the Reasons in the substantive
matter.

On the basis of the Applicant�s very clear view stated on 27
June 1996, there could have been no doubt that the matter
intended to be argued by the Union was one of interpretation.
It was said not to be a creation of a new category of employee.

It should be noted that Exhibits 2 and 3 submitted on 6 July
1995 relate respectively to the Cabinet endorsement, and the
Minister�s approval, of Westrail continuing to make available
the additional severance scheme approved in 1992. Whilst
Exhibit 2, dated 13 May 1994, says that this is �for approxi-
mately 50 Westrail employees who may be surplus to Westrail�s
requirement due to the advent of the National Rail Corpora-
tion�, Exhibit 3 contains no such limitation. (This is a letter
which whilst dated 4 January 1994, was noted during the hear-
ing to be 4 January 1995 particularly as this letter thanked the
addressee for his letter dated October 11 1994.) In any event
this letter states that:

�the Minister is satisfied that before the commencement
of (the Public Sector Management (Redeployment and
Redundancy) Regulations) Westrail, with the approval
of the government gave notice to its employees that a
higher severance pay payment than that provided for un-
der these regulations would be paid to employees who
accepted voluntary redundancy under that scheme. Ac-
cordingly, in accordance with sub regulation 20(6) of the
Public Sector Management (Redeployment and Redun-
dancy) Regulations, the Minister has approved the higher
severance payment being made to the class of employees
who accept voluntary redundancy under the current
Westrail (NRC) redundancy scheme.�

In the circumstances the Commission is not satisfied that
any findings in this matter could go beyond determining who
constitutes the class of employees for whom the redundancy
payments are appropriate and that the Union had indicated
that it was not seeking to go beyond that matter. On this basis
the preliminary point raised by Westrail was and is dismissed.

The Issue for Determination
The Applicant put the following to the Commission in its

opening submission on 7 August 1996:
�MR KEOGH: ... this really does come down to an issue
of interpretation. We, by the way of presenting our evi-
dence, seek to assist the commission in interpreting how
category B should be applied at law and how it has been
applied in practice, and it is part of our case, it goes to the
credit of the other side. Evidence will be led as to the
manner and treatment of these particular individuals who
have been affected by this case�-�by this matter.
SCOTT C: So do you say, Mr Keogh, that it�s not just a
matter of interpretation but a matter of equity?
MR KEOGH: Well, not necessarily. It essentially is a
matter of interpretation. The category B is a matter of
interpretation, but what I say about the equity issue goes
to the representation, we believe, that the employer must
discharge in the way it has determined the matter. There
is another issue here. There is an issue that the employer
is saying that our interpretation is wrong and their�s is
right. So in terms of the basis of how they�ve applied the
matter, which they claim is right� their interpretation is
right�that becomes a question of equity, in terms of how
the commission assesses their interpretation, because we
have to show through their interpretation, because we
have to show through the evidence that they� the appli-
cation of their interpretation has been manifestly unfair.

SCOTT C: I just want to clarify what it is you are saying.
You are saying that, firstly, as a matter of interpretation,
Westrail is wrong�
MR KEOGH: Yes.
SCOTT C:� and secondly, even in the application of
their interpretation, they have done so unfairly.
MR KEOGH: Yes.�

(Transcript page 11)
Mr Keogh had denied on 27 June 1996 that the Applicant

was seeking to create a new category of employee entitled to
the severance scheme. However, the submissions made and
evidence brought by the Applicant during the hearing of 7
August 1996 sought to considerably expand the matter from
one of a simple determination of who fell within Category B
by means of an interpretation of that term, to a question which
included the alleged unfair application by the Respondent of
the Respondent�s interpretation of that term, and further, it
brought evidence of other alleged unfair treatment.

The Commission is not restricted to the specific claim made
or to the subject matter of the claim in granting relief or re-
dress (Section 26 subsection (2)). The Commission may, if
good reason exists, subject to jurisdiction and power as to
those things, go beyond the strict terms of the matter referred
for hearing and determination. Therefore, the Commission
must decide on the nature and scope of the issue, or issues, to
be addressed. The first paragraph of the Schedule of the Memo-
randum of Matters for Hearing and Determination states that
�the parties are in dispute as to the application of the sever-
ance payments set out in the �Information Booklet for Westrail
Employees Affected by the National Rail Corporation� as they
relate to Category B employees as defined in the booklet�.
Read in isolation, this first paragraph might be said to encom-
pass the question of the merit or equity of such application.
The second paragraph qualifies the issue by setting out the
unions� position being �the Unions claim that all employees
in the areas affected by the National Rail Corporation arrange-
ments are eligible for the severance payments.� When read in
context and subject to this second paragraph, it is clear that
the question to be answered is �Who is eligible for such sev-
erance payments?� or �Who falls within Category B?�. As
noted above, this was clearly and correctly identified by the
Applicant on 27 June 1996. Therefore, in considering whether
to go beyond this issue, it is appropriate to consider:

1. That the Applicant clearly defined and recognised
the nature of the matter for determination, yet at the
hearing of 8 August 1996 sought to extend that mat-
ter to include other issues. Further, the Commission
took account of the Applicant�s clear defining of the
matter on 27 June, 1996 in its consideration of the
preliminary point raised by Westrail;

2. That the Applicant did not take the opportunity,
which had been actively canvassed, of filing a new
application to deal with issues of equity, and seek-
ing to have it joined, an opportunity which the Com-
mission had advised it would expedite in terms of
providing for conciliation and referral, if appropri-
ate, and to deal with the issue of joinder of such an
application. Of course, there could not have been,
nor was there, any guarantee of joinder, but none
the less the Commission undertook to expedite the
process should such an application have been made.
Nor did the Applicant raise again the issue of amend-
ing the Schedule of the Matters for Hearing and
Determination.

In these circumstances, the issue for consideration by the
Commission is, as noted above, the interpretation or identifi-
cation of who falls within Category B for the purposes of the
severance payment, and will not be widened to include evi-
dence and submissions which go beyond that issue.

Having thus been somewhat critical of the Applicant�s ac-
tions, I must note that the evidence brought to the Commis-
sion by the Applicant, of Westrail�s actions in treatment of its
employees is very disturbing. This evidence must, however
be put in context. As noted earlier, the issue before the Com-
mission, and clearly understood between all parties until the
hearing of 8 August 1996 was one of interpretation or identi-
fication, not of matters of equity including the application of
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the Right Track Programme. The Respondent called no evi-
dence in rebuttal of this evidence nor should it have expected
to do so in light of the clarification by Mr Keogh on 27 June
1996.

Interpretation
The Commission was referred to the decision of the Full

Bench in FMWU and Wormald International (Australia) Pty
Ltd and Others in number 2614 of 1989 (70 WAIG 1288 at
1289) which sets out quite clearly how a matter of interpreta-
tion must be dealt with.

�The principles which we must apply are clear�
(1) The interpretation of an award is a matter of law (see

per Kennedy J. in R.R.I.A. v. A.M.W.S.U. and Oth-
ers (op. cit.) at page 1101).

(2) To interpret this award, one must read the document
itself and give to the words used their ordinary
commonsense English meaning (see Norwest Beef
Industries Ltd and Another v. A.M.I.E.U. (op. cit.)
at page 2133).

(3) Thus, the first task in interpretation is to ascertain
whether the words used are capable in their ordinary
sense of having unambiguous meaning (see Norwest
Beef Industries Ltd and Another v. A.M.I.E.U. (op.
cit.)).

(4) If the meaning of the language read in its ordinary
and natural sense is obtained then it is not necessary
or indeed permissible to look to the intention of the
parties or other extrinsic evidence (see Norwest Beef
Industries Ltd and Another v. A.M.I.E.U. (op. cit.)
at pages 2127 and 2133).

(5) In the event that an award is genuinely capable of
two or more meanings, then it is obvious that the
primary rule of construction cannot be applied.

(6) Should a consideration of the whole of the terms of
the award expose an ambiguity in construction of
the clause, then resort may be made to extrinsic ma-
terial, and in certain circumstances any trade, cus-
tom or usage (see R.R.I.A. v. A.M.W.S.U. and Others
(op. cit.) at pages 1098, 1100 and 1101).

(7) The award should be interpreted with allowance
made for the fact that it may have been drafted by
industrial rather than skilled draftsmen so that there
should not be too literal adherence placed on the
strict technical meaning of words, but the matter
should be viewed broadly to give the agreement a
meaning consistent with the intention of the
draftsmen (see R.R.I.A. v. A.M.W.S.U. and Others
(op. cit.) at page 1100).�

The Applicant says that because there is dispute between
the parties, the terms in dispute are ambiguous. Merely be-
cause two parties cannot agree on the meaning of terms does
not mean that the terms are ambiguous. I am satisfied that no
such ambiguity exists in the terms of the Information Book-
let. The words contained within the booklet and in particular
Category B when read in the context of the Information Booklet
are capable in their ordinary sense of having unambiguous
meaning.

It notes that:
�a number of positions associated with the interstate
freight task will become surplus to ongoing requirements.
Consequently, the employees occupying such positions
will become surplus in their existing positions...� (Ex-
hibit 4 page 2).

Therefore, in accordance with the terms of the Information
Booklet;

1. A number of positions will be identified as surplus
to requirements as a result of NRC�s operations, over
the period it takes to fully implement NRC�s opera-
tions.

2. It is not defined as to how those positions will be
identified or allocated.

3. Employees may apply to be granted, and Westrail
may choose to grant, voluntary severance if;

(i) their jobs are abolished; and
(ii) they are identified as surplus; and

(iii) they cannot be found suitable alternative work.
The question then, is whether or not all of the employees in

areas affected by NRC are eligible for the severance payments.
The Applicant urges the Commission to take account of a

range of material which it describes as intrinsic to the inter-
pretation and determination of who falls within Category B ie
who is eligible for severance due to the advent of NRC? It
says that:

1. The advent of NRC and the Right Track Programme
cannot be separated in this process.

2. The communication to employees by the Commis-
sioner of Railways in the form of undertakings which
put in place a new contract and an interpretation of
Category B.

NRC and Right Track
The Applicant says that there was a connection between

Right Track and NRC in that with the advent of NRC came a
commercial imperative which lead to the Right Track Pro-
gramme, and that, in effect, Right Track was a consequence of
the advent of NRC. Based upon the connection, the Applicant
says that the employees whose positions were made surplus
to requirements in the circumstances of those employees who
gave evidence, were so surplus as a result of the advent of
NRC. Further, it says that because there was evidence that the
NRC severance programme was reconsidered in 1996, this
demonstrates the connection. On this basis, the Applicant
claims that all employees in the areas affected by the National
Rail Corporation arrangements are eligible for the severance
payments.

The evidence of employees from the Plant and Equipment
workshop at Kewdale called by the Applicant was that although
NRC related work was not the majority of the work for the
workshop, it may have been the majority of work for some
people. It was certainly the priority work, (Hunt, Transcript
page 35, Jankowski page 50) and the whole workshop was
involved. Mr Tenbokkel said that �my work was mainly
intermodal (NRC machines)� (page 77 Transcript), Mr Ward
also said that the majority of his work was NRC work. Some
of this evidence is not sustained in an analysis of the time
sheets of the employees concerned. It appears that the amount
and proportion of work related to NRC for any individual
varied, and depending upon the particular circumstances in
any given period it may or may not have constituted the ma-
jority of work. However, it is clear that NRC work was a pri-
ority for the workshop, not a majority of the workshop�s work,
and may or may not have been the majority of the work of
individual employees. After a certain unspecified date, being
after the employees at the workshop were advised that only a
limited number of them were to receive the twelve weeks ad-
ditional payment as part of the severance package for the ad-
vent of NRC, there was a ban placed on employees who were
not to receive the additional twelve week�s pay doing NRC
work. This period was not included as part of the above analysis
of the work performed by individuals.

There is a good deal of evidence both from employees who
had worked in that area and from Mr Hulbert, Acting Motive
Power Engineer responsible for that area, that as a result of
the advent of NRC, there was a reduction in work for the whole
workshop. Mr Hulbert says that there was a team of probably
30 people, in total, responsible for the maintenance of all plant
and equipment. Westrail initially estimated in 1994, when it
was Westrail�s work and it had not been such a high priority,
that there were six full time equivalent positions relating to
NRC work (Exhibit K2). However, later, due to contractual
imperatives, the NRC work was given a higher priority and
on this basis it was considered that eight positions was an
appropriate number. There was no evidence to indicate that
this was not an appropriate number of positions. Mr Hulbert
said that �there was not six or eight people working full time
on NRC machines; it could have been anyone on a roster ba-
sis.� Having determined that this was the number of positions
which was appropriate, Westrail called for people to apply for
the severance scheme. Mr Hulbert said that by February 1995,
people knew that the NRC machines were not going to be
maintained by Westrail for much longer than until July 1995.
Until February 1995, there had been very few applications for
NRC severance however, with the announcement of the Right
Track Programme in May 1995, �there was a flood of
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applications� (p.126 transcript). He says that the NRC sever-
ance package was given to applicants on a �first in best dressed�
basis.

As noted above, Mr Tenbokkel and Mr Ward gave evidence
that the majority of their work was NRC related. Mr Tenbokkel
did not apply for severance. He said that he had heard that the
additional twelve week pay packages had already been allo-
cated, and that he intended to stay with Westrail as he had a
dispute with it over another unspecified matter. Mr Ward ap-
plied for and was offered severance in accordance with the
NRC package but after a delay in his deciding whether or not
to accept, this offer was withdrawn. The issue of any unfair-
ness in the withdrawal of this offer is not properly before the
Commission and I make no comment upon it. Mr Jankowski
and Mr Hunt submitted expressions of interest for severance
at the same time as the bulk of employees at the workshop,
but their evidence as to when that occurred did not provide
any definitive answer.

In any event, there was a call for employees to volunteer for
severance for some time prior to the great bulk of them apply-
ing. There was no clear evidence as to who applied first and
whether those who applied first were accepted, although this
appears to have been the case.

It was clear from the evidence of a number of the employ-
ees, that after 1 July 1995, when the NRC work was no longer
done by those employees that the workshop continued to op-
erate, and that they had full time work although there was not
the same amount of overtime as had previously been avail-
able. (Jankowski page 62, Tenbokkel pages 88 and 93) Fur-
ther, there was evidence that whilst employees said their lower
incomes and ultimately the closure of the workshop may have
been influenced or affected by the advent of NRC, the closure
of the workshop itself was part of the Right Track Programme.
Mr Tenbokkel said that he believed or it �could have been�
that the loss of NRC work had a large bearing on the decision
to close the workshop (page 75 and 96). In cross examination,
he acknowledged that the full time employment he had at the
workshop after the NRC work ceased, had been removed be-
cause of the Right Track Programme (page 93). Mr Jankowski
said that he believed, but was not sure, that the decision to
privatise (ie the Right Track Programme) was not affected by
NRC�s impact on Westrail, they were two separate issues (page
66). Mr Hulbert, throughout his evidence, said that although
he was not privy to whether the impact of NRC on Westrail
played any part in the decision to develop the Right Track
Programme, he did not believe that such a link existed or was
a logical consequence, �but it might be� (page 123).

It is a well known principle of law that the onus of proof
rests upon the party making the contention. Those who gave
evidence indicating a belief in a connection between NRC
and Right Track had no basis upon which to substantiate that
belief. One employee gave conflicting evidence in that regard,
and other evidence indicated no link between the two. There
was nothing in the evidence before the Commission to dem-
onstrate that, on the balance of probabilities, NRC and Right
Track are connected. The only connection is a coincidence of
timing which appears to have arisen because the finalisation
and implementation of the arrangements with NRC were de-
layed. Therefore I find that any evidence relating to Right Track
is not relevant to this issue.

Undertakings and A New Contract
In respect of the communication from the Commissioner of

Railways to employees, which is said to form an undertaking
and an interpretation consistent with the Applicant�s interpre-
tation, these communications were in the form of documents
headed �A message from the Commissioner� dated January
25, 1994 (Exhibit K3) and August 23, 1994 (Exhibit K4). It is
very clear that as early as February 1992 the �advent of NRC�
would �mean that the interstate freight component of Westrail�s
existing operations (would) effectively disappear� (Exhibit
K2). By January 1994, �negotiations between Westrail and
NRC over access to the Westrail network (had) not yet been
concluded. This (had) delayed the transfer of the interstate
freight operation to the NRC� (Exhibit K3). This exhibit goes
on to describe the reason for this delay and to set out the ar-
rangement which will continue to apply including:

�Staff whose jobs are affected by the transfer of func-
tions to National Rail come under the special severance

scheme, which remains open to those who are affected
until the transfer actually occurs.�

(Exhibit K3 page 2)
This must be read in context and given its widest interpreta-

tion. It refers to the whole of the employees whose jobs are
affected, whether they are Category A, B or C. The statement
in exhibit K4 that �the agreed special voluntary severance
package (including the extra 12 weeks offered previously) is
available to those whose jobs are affected by the NRC takeo-
ver and wish to take advantage of it�, does no more than reit-
erate that the package, which includes the conditions it sets
out, is still available.

On these bases, there was no evidence that the employees
for whom the Applicant complains had their jobs abolished
and were identified as surplus and could not at the appropri-
ate time be found suitable alternative work as a result of the
advent of NRC. On the contrary, it seems from the evidence
that if these conditions apply to these employees, except Mr
Ward, then they were due to the advent of Right Track and as
noted earlier in these reasons the Right Track Programme was
not connected with NRC other than by a coincidence of time.
Their jobs may have been affected by the advent of NRC in a
range of ways such as a reduction in overtime, without sever-
ance being a consideration.

Accordingly, not all employees in the areas affected by the
National Rail Corporation arrangements are eligible for the
severance package contained within the Information Booklet.
Those employees who had their positions abolished, and were
identified as surplus and could not be found suitable alterna-
tive employment as a result of the advent of NRC over the
period it takes for NRC operations to be fully implemented,
were entitled to submit an expression of interest for voluntary
severance. It is then for Westrail to consider those factors and,
if the circumstances warrant, to offer severance to such em-
ployees. The employees then had a specified time within which
to accept or reject that offer.

In conclusion, I note that the Applicant sought to convince
the Commission that the employees, in particular from whom
evidence was called, suffered considerable unfairness. I note
again that the Union had an opportunity to seek to broaden
the matters to be considered by the Commission by either fil-
ing an application and seeking to have it joined or by seeking
to amend the Schedule for Matters of Hearing and Determi-
nation, and as noted earlier above it did not pursue either
course. If the Union maintains its view that such an unfair-
ness is being applied then it is, of course, free to bring an
application which could properly allow consideration of those
matters.

APPEARANCES: Mr M Keogh for The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers Western Australian Branch and the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch

Mr D Johnston and later Mr A Hassell for Westrail

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Western Australian Government Railways Commission
trading as Westrail and Another.

No. CR 151 of 1995.
COMMISSIONER P.E. SCOTT.

17 September 1996.
Declaration.

Having heard Mr M Keogh on behalf of the Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers Western Australian Branch and the Com-
munications, Electrical, Electronic, Energy, Information,
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Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch and Mr D
Johnston and later Mr A Hassell on behalf of Westrail, now
therefore, I the undersigned pursuant to the powers conferred
under the Industrial Relations Act 1979 do hereby declare�

1. Not all employees in the areas affected by the Na-
tional Rail Corporation arrangements are eligible for
the severance payments set out in the Information
Booklet for Westrail Employees Affected by the
National Rail Corporation (�the Information Book-
let�).

2. An employee who:
(a) had his/her position abolished; and
(b) was identified as surplus; and
(c) could not be found suitable alternative em-

ployment;
as a result of the advent of the National Rail Corpo-
ration over the period it takes for NRC�s operations
to be fully implemented was entitled to submit an
expression of interest for voluntary severance, and
may, in accordance with the terms of the Informa-
tion Booklet be offered severance by Westrail.

3. An employee who:
(a) had his/her position abolished; and
(b) were identified as surplus; and
(c) could not be found suitable alternative em-

ployment;
as a result of the advent of the Right Track Pro-
gramme is not eligible for the voluntary severance
arrangements set out in the Information Booklet.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Leslie Concrete and Others.
No. CR 223 of 1996.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P E SCOTT.
28 November 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of Leslie Concrete, WA
Earthmoving Contractors, Professional Ceiling Services, JSG
Barnett and MGR Bricklaying, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

1. That notwithstanding the provisions of the Building
Trades (Construction) Award 1987 (No. R 14 of
1978) employees employed by the Respondents to
carry out work at the Currambine Primary School
site shall be paid 50 cents per hour worked in lieu of
and in substitution for all special rates and condi-
tions described in Clause 9 Subclause (1) of the
Building Trades (Construction) Award 1987.

2. The abovementioned rate shall apply on and from
the 23 July 1996 until the completion of the project.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Tony Villamagna.
No. CR 237 of 1996.

COMMISSIONER P.E. SCOTT.
25 October 1996.

Reasons for Decision.
THE COMMISSIONER: This matter came before the Com-
mission by way of an application for conference to deal with
the question of a site allowance for the Canning Vale Prison
site in respect of the bricklayers and bricklayers labourers
employed by Tony Villamagna, who has the contract to un-
dertake bricklaying work for both stage 2 and stage 3 of this
project.

These Reasons for Decision relate only to stage 2 as the
parties indicated that they would consider their respective
positions regarding stage 3 in light of these Reasons.

The site allowance claim comes to the Commission by way
of the provisions of the Building Trades (Construction) Award
1978 (�the Award�), Clause 8 subclause (16) Site Allowances
which provides for the Union to make a claim for a site allow-
ance to compensate for all special factors and/or disabilities
on a project. Where the parties are unable to resolve the mat-
ter it is referred to the Commission for determination. The
provisions within the Award specify the criteria to be used in
the determination of the site allowance as being those out-
lined in the Full Bench decision of the Conciliation and Arbi-
tration Commission dated February 25, 1983, commonly
known as the Sapri decision (Print F1957). Applying those
principles I am satisfied that the site is one which is appropri-
ate to be considered for a site allowance on the basis of the
types of sites for which allowances have been considered ap-
propriate in the past.

Stage 2 is valued at approximately $3.3 million. The brick-
laying work commenced in mid July and is due to be com-
pleted at the end of October 1996. The complex contains an
education centre, workshop area, cells, toilets and laundries.
The Respondent has had approximately 22 employees engaged
on this site during this work.

The Applicant alleges that the disabilities contained on this
site include that it is open to the elements and in particular it
is very windy. There is fine soft sand over the site which makes
work difficult both in terms of traversing the site and in that
the sand is blown around making working uncomfortable. It
is said that whilst planks are used to make movement about
the site easier, there are insufficient planks to make this a so-
lution to the problem. In any event, the planks become cov-
ered in sand and both when it is wet and muddy, and when it
is dry, the movement of these planks has difficulties of its
own. The Applicant also alleges that there is use of fibreglass
insulation on this job which has an effect on the employees
concerned. Although the employees do not work directly with
that product they work in the vicinity of its usage by the roof-
ing contractor. It is also said that because of the small size of
some of the rooms and passageways and in the building of
gables, that there is limited access, made more difficult by the
placement of scaffolding. There is also said to be brick cut-
ting on site which warrants consideration.

The Applicant also says that due to rain accumulating in the
brick walls and later draining onto the floors, this means that
the employees are working in areas which are wet underfoot
all day long.

There is also said to be double handling and triple handling
because of limited access, the problem of other trades on the
site and the frustrations associated with amenities being in
demand from the whole range of different contractors� em-
ployees. Limited parking inside the perimeter of the site is
also said to create problems. There is said to be significant
distance to the amenities from some parts of the site, and ac-
cess and egress to the site are limited. On the basis of these
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disabilities the Applicant says that a site allowance of $2.45
per hour ought be paid.

In respect of the question of operative date, the Applicant
referred the Commission to the decision of the Commission
reported at 71 WAIG 2409 relating to Fini Homes which pro-
vides for an averaging concept in respect of site allowances
and due to the nature of site allowance matters that it is appro-
priate to make a retrospective order to the date upon which
the application was made.

In essence, the submission of the Respondent was that the
Applicant bears the onus to demonstrate that there are dis-
abilities on the site which are above and beyond the condi-
tions envisaged within the Award and for which the Award
caters, and that the disabilities said to apply on this site are of
such an onerous nature that a site allowance is warranted. It
also submits that the disabilities claimed are not of such a
nature as to warrant such consideration. Mr Richardson for
the Respondent referred the Commission to the industry al-
lowance set out in Clause 8 of the Award which makes provi-
sion for climatic conditions experienced on site, the physical
disadvantage of climbing stairs and ladders, of dust blowing
in the wind, of brick dust and drippings from concrete, and
working on all types of scaffolding or ladders other than swing
scaffold etc. On this basis, the Respondent says that much of
the evidence called by the Applicant relating to the disabili-
ties which it says exist are already provided for within the
industry allowance.

There are a number of conditions also contained within
Clause 9.�Special Rates and Provisions of the Award which
provide for allowances to be paid where an employee is en-
gaged in certain work and usually these allowances are pay-
able for the time during which that work is actually undertaken,
not in the circumstances where a site allowance is awarded
which usually provides for the site allowance to be paid for all
hours worked regardless of whether that particular disability
is being experienced or not. The Respondent used as an ex-
ample the issue of brick cutting and says that the brick cutting
undertaken on the site is limited to a number of employees
who undertake that work for a limited period of time. This
was supported by the evidence of Mr Ellis. It is said that there
is no justification for considering that disability for the whole
time worked as is the case with site allowances. The Commis-
sion was also referred to the submissions made by Mr
Richardson in two matters previously dealt with by the Com-
mission as presently constituted being CR 170 of 1996 and
CR 171 of 1996.

Having inspected the site, I am satisfied that certain dis-
abilities are experienced by the employees concerned which
are beyond those for which consideration is given within the
Award. The site is certainly open and exposed to the elements,
it is covered in fine soft sand which makes progress across the
site difficult. These conditions are beyond those envisaged by
the Award. This is not so much the case when the site is wet
from rain. The rain is said to bring with it other problems,
however, I am not satisfied that the rain creates a situation
which of itself requires payment of a site allowance in these
particular circumstances. That is a matter which is compen-
sated for to the appropriate degree within the terms of the
industry allowance.

The sand itself, apart from making progress across the site
difficult, both in normal walking and in the carting of materi-
als across the site, is blown about the site more readily than
provided for within the industry allowance and therefore jus-
tifies consideration.

In respect of the other issues cited by the Applicant;
� it has limited access, but I am not satisfied that this

is such as to restrict progress to a degree which war-
rants consideration;

� the process of the building of the walls may limit
movement, but not to any degree such as to warrant
compensation;

� I am not satisfied that the bricklaying crews work in
such a vicinity of fibreglass being installed as to war-
rant payment. The provision within the Award in
respect of employees working with fibreglass is that
it applies to those working directly with fibreglass
or those working in the immediate vicinity. I am not
satisfied that those in the bricklaying teams would

experience sufficient disability to be considered an
issue;

� brick cutting is a matter which in these circumstances
is best catered for within the terms of the Special
Rates and Provisions clause, and therefore the site
allowance ordered will be exclusive of the brick cut-
ting;

� I accept that the work may be wet underfoot for some
of the time, and a small component of the allowance
will go to this issue.

� the evidence of Mr Pallet and Mr Ellis in respect of
distance to amenities conflicts to a very substantial
degree. Inspections show that whilst the amenities
are not in the centre of the site and may not be im-
mediately within the vicinity of work at the perim-
eter of the site, there is not a substantial distance to
the amenities for all of the employees throughout
the site such as to warrant consideration.

� the issues of access and egress, and parking of vehi-
cles for the purpose of getting materials and tools
onto the job warrants a small consideration.

Mr Pallet gave evidence of site allowances agreed to by other
contractors on the site and I note that the terms of the Award
do not provide for the Commission to take these into account
unless they have been determined or ratified by the Commis-
sion.

In all of the circumstances I am satisfied that a site allow-
ance to compensate for the disabilities noted in these reasons,
of $1.20 per hour is appropriate. This will be exclusive of
brick cutting which is to be provided for in accordance with
Clause 9.�Special Rates and Provisions.

As to the operative date, whilst the Commission has previ-
ously expressed some concern over the issue of averaging and
for the purpose of determining an operative date and giving
retrospective effect to the Order, in accordance with previous
decisions of the Commission, and in particular the decision of
Beech C in Fini Homes (supra) the Order shall be effective
from the date of application for conference being 2 August
1996.

APPEARANCES: Ms J Harrison appeared on behalf of the
Applicant.

Mr K Richardson appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Tony Villamagna.
No. CR 237 of 1996.

COMMISSIONER P.E. SCOTT.
29 November 1996.

Order.
WHEREAS the Commission published Reasons for Decision
in this matter on the 25th day of October 1996, in respect of
Stage 2 of the project�s construction; and

WHEREAS the parties subsequently conferred and reached
agreement between them that the allowance for Stage 2 apply
also to Stage 3 of the project; and

HAVING heard Ms J Harrison on behalf of the Applicant
and Mr K Richardson on behalf of the Respondent;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

1. That notwithstanding the provisions of the Building
Trades (Construction) Award 1987 (No. R 14 of
1978) employees employed by Tony Villamagna, to
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carry out work on Stages 2 and 3 at the Universal
Constructions site located at Canningvale Prison
shall be paid $1.20 per hour worked in lieu of and in
substitution for all special rates and conditions de-
scribed in Clause 9.�Special Rates and Provisions
Subclause (1), excluding Subclause (gg) Bricklayer
Operating Cutting Machine, of the Building Trades
(Construction) Award 1987.

2. The abovementioned rate shall apply on and from
the 2nd day of August 1996 until the conclusion of
the project.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

CONFERENCES—Notation of—

Parties Number� Date Matter Result
Commissioner

Association of Professional Western Power Fielding S.C. 19/11/96 Denial of Redundancy Concluded
Engineers Corporation C348/1996
Australian Workers� Gold Mines of Coolgardie and Fielding S.C. 01/08/96 Reinstatement Concluded
Union Another C227/1996 and compensations
Australian Workers� St Barbara Mines Ltd Fielding S.C. 24/10/96 Union Discontinued
Union C321/1996
Australian Workers� Leighton Contractors Pty Ltd Gifford C. N/A Withdrawal of Concluded
Union C274/1996 labour
Automotive, Food, Metals, SWISPEC Pty Ltd and Others Coleman C. 22/11/96 Industrial disputation Concluded
Engineering Printing and C362/1996 - picket lines
Kindred Industries Union
Automotive, Food, Metals, ANI Products (Hoskins Division) Fielding S.C. 18/09/96 Retrenchments Concluded
Engineering Printing and C291/1996
Kindred Industries Union
Automotive, Food, Metals, Bendigo Metals Fielding S.C. 05/08/96 Warning Letter Concluded
Engineering Printing and C213/1996
Kindred Industries Union
Automotive, Food, Metals, Clements Consulting Group Fielding S.C. 25/11/96 Wages Concluded
Engineering Printing and C331/1996
Kindred Industries Union
Automotive, Food, Metals, D & F Engineering (WA) Fielding S.C. N/A Reinstatement Discontinued
Engineering Printing and C350/1996
Kindred Industries Union
Automotive, Food, Metals, Fire Fighting Enterprising Fielding S.C. N/A Safety Net Concluded
Engineering Printing and C271/1996 Adjustments
Kindred Industries Union
Automotive, Food, Metals, Leightons Contractors Pty Ltd Fielding S.C. N/A Demotion Concluded
Engineering Printing and C3421/1996
Kindred Industries Union
Automotive, Food, Metals, Newcrest Mining Ltd (Telfer) Fielding S.C. 29/10/96 Dispute re change Concluded
Engineering Printing and C312/1996 of shift rosters
Kindred Industries Union
Automotive, Food, Metals, Simcoa Operations Pty Ltd Fielding S.C. 24/10/96 Denial of right of Concluded
Engineering Printing and C318/1996 entry
Kindred Industries Union
Automotive, Food, Metals, United Construction Pty Ltd Fielding S.C. 16/09/96 Payment of travel Concluded
Engineering Printing and C288/1996 24/09/96 allowance
Kindred Industries Union
Automotive, Food, Metals, United Construction Pty Ltd Gifford C. 30/06/96 Termination/ Concluded
Engineering Printing and C251/1996 Redundancy
Kindred Industries Union Payments
Automotive, Food, Metals, Westralian Sands Ltd Gifford C. 06/15/96 Allocation of Concluded
Engineering Printing and C128/1996 overtime
Kindred Industries Union
Automotive, Food, Metals, BHP Iron Ore Beech C. N/A Termination of Referred
Engineering Printing and C263/1996 member
Kindred Industries Union
Builders� Labourers, New Image Painting Scott C N/A Wages & conditions Concluded
Painters and Plasterers & Decorating C304/1996
Union
Builders� Labourers, Concrete Contractors Scott C N/A Award entitlements Concluded
Painters and Plasterers C162/1996
Union
Builders� Labourers, Leslie Concrete and Scott C N/A Site Allowance Concluded
Painters and Plasterers Others C223/1996
Union
Builders� Labourers, Modern Ceilings Scott C N/A Access to time & Withdrawn
Painters and Plasterers C338/1996 wages records
Union
Builders� Labourers, Pinnacle Builders Scott C N/A Award entitlements Concluded
Painters and Plasterers C343/1996
Union
Builders� Labourers, Tony Villimagna Scott C 10/9/96 Site Allowance Referred
Painters and Plasterers C237/1996
Union
Civil Service Association Ministry of Justice Beech C. 24/9/96 Return to substantive Concluded

PSAC46/1996 position
Civil Service Association WA Department of Training Beech C. 04/12/96 Christmas shutdown & Discontinued

PSAC68/1996 staff directed to take
annual leave

Civil Service Association Homeswest Gifford C. N/A Enterprise Bargaining Discontinued
PSACR17/1996 Agreement
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Parties Number� Date Matter Result
Commissioner

Communications, Electrical Peters and Brownes Group Fielding S.C. 27/09/96 Alteration of work Concluded
Electronics, Energy Limited C292/1996 cycles
Information, Postal,
Plumbing, and Allied
Workers Union
Communications, Electrical Ralph M Lee Fielding S.C. 4/11/96 Strike action Concluded
Electronics, Energy C337/1996
Information, Postal,
Plumbing, and Allied
Workers Union
Communications, Electrical ABB Power Transmission Gifford C. 10/04/96 Smoko Breaks Concluded
Electronics, Energy and Distribution C87/1996
Information, Postal,
Plumbing, and Allied
Workers Union
Communications, Electrical Co-Operative Bulk Handling Gifford C 10/07/96 Terminations Concluded
Electronics, Energy C206/1996 12/07/96
Information, Postal, 15/07/96
Plumbing, and Allied 17/07/96
Workers Union 19/07/96

22/07/96
08/08/96
16/08/96
20/08/96
30/08/96

Independent Schools Perth Waldorf School Beech C. 31/10/96 Dismissal Concluded
Salaried Officers� C326/1996
Association
Liquor, Hospitality and Delron Cleaning Pty Ltd Beech C. 16/09/96 Transfer of employee Concluded
Miscellaneous Workers� C287/1996 20/09/96
Union
Liquor, Hospitality and Delron Cleaning Services Fielding S.C. 31/07/96 Terms and conditions Concluded
Miscellaneous Workers� Pty Ltd C226/1996 of employment
Union
Liquor, Hospitality and Wormald Security Fielding S.C. 25/07/96 Site conditions and Concluded
Miscellaneous Workers� C218/1996 allowances
Union
Liquor, Hospitality and Il Fuime Restaurant Beech C. 17/10/96 Termination Concluded
Miscellaneous Workers� C313/1996
Union
Liquor, Hospitality and Honorary Minister for Gifford C. 01/08/96 EBA negotiations/ Concluded
Miscellaneous Workers� Education C231/1996 09/08/96 work bans
Union 13/08/96

05/09/96
06/09/96
10/09/96
17/09/96

Liquor, Hospitality and Mirrabooka Cafe Gifford C. N/A Non payment of Discontinued
Miscellaneous Workers� C294/1996 wages
Union
Liquor, Hospitality and SCM Chemicals Ltd Gifford C. 21/02/96 Training Leave Concluded
Miscellaneous Workers� C15/1996 27/03/96
Union and Others
Liquor, Hospitality and Vernon�s Patisserie Gifford C. 03/05/96 Underpayment of Concluded
Miscellaneous Workers� C118/1996 wages
Union
Liquor, Hospitality and Fremantle Hospital Gregor C. 21/11/96 Unfair Dismissal Referred
Miscellaneous Workers� C352/1996
Union
Liquor, Hospitality and Esperance Shire Council Scott C. N/A Alleged unfair Discontinued
Miscellaneous Workers� C323/1996 dismissal
Union
Meat Employees Union Meat and Allied Trades Beech C. N/A Dispute over EBA Concluded

Federation C220/1996
Municipal, Administrative, J G Windows Scott C 03/09/96 Dismissal Concluded
Clerical and Services Union C238/1996
Plumbers and Gasfitters Burswood Resort Casino Gifford C. 18/10/96 Right of Entry Referred
Employees� Union C316/1996
and Another
Plumbers and Gasfitters Burswood Resort Casino Gifford C. 03/12/96 Right of Entry Discontinued
Employees� Union CR316/1996
and Another
Plumbers and Gasfitters Burswood Resort Casino Gifford C. 04/10/96 Right of entry/ Concluded
Employees� Union C299/1996 18/10/96 union access
Prison Officers� Union Hon Attorney General Gregor C 25/11/96 HIV risk management Referred

C330/1996 in prisons
Railways Union West Australian Scott C. 30/07/96 Severance Payment Dismissed

Government Railway C212/1996 21/10/96
Commission

Transport Workers� Camrun Pty Ltd t/a Gregor C N/A Termination of Discontinued
Union R Singleton Transport C345/1996 M Sutton
Union of Australian Edith Cowan University Beech C. 25/07/96 Breach of contract Concluded
College Academics C207/1996 29/08/96
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

John Baradziej and Others
and

Swan Brewery Co Ltd.
No. 424-445 of 1995.

Swan Brewery Co Ltd
and

John Baradziej and Others.
No. 928 of 1995.

COMMISSIONER C.B. PARKS.
8 August 1996.

Corrected
Reasons for Decision.

THE COMMISSIONER: In April 1995 twenty-two former
employees of the Swan Brewery Co Ltd (the Company) filed
individual applications in the Commission (Nos. 424-445 of
1995) pursuant to s.29 of the Industrial Relations Act (the
Act). Each former employee alleges that he or she was un-
fairly dismissed by the Company in or about July 1993.

In answer to these applications the Company contends that,
firstly, the issue raised by each of the 22 applications (supra)
is not an industrial matter, and secondly, that the former em-
ployees lack the standing to have referred the applications to
the Commission because more than 28 days elapsed between
the act of dismissal and the referral of the applications to the
Commission. Thirdly, by way of a separate application (No.
928 of 1995) the Company asks that the Commission dismiss
the 22 applications on the ground that the time which has
elapsed between the alleged unfair dismissals (July 1993) and
the referral of the related applications (April 1995) warrant
that exercise of discretion by the Commission.

By agreement between the parties the evidence to be pro-
duced is by way of affidavits and other documentation. An
affidavit sworn by John Thomas Wynn, Packaging Manager
for the Company, was filed in the Commission 18 days prior
to the company�s application being heard. In response thereto,
an affidavit sworn by John Michael Baradziej, a former em-
ployee, was filed 3 days before the hearing. After the hearing
commenced an affidavit sworn by Morris Donald Fairweather,
Payroll Officer for the Company, was produced to counsel for
the former employees and the Commission. Counsel for the
former employees expressed chagrin to the lateness of the pro-
duction of the affidavit by Mr Fairweather and sought liberty
to file any affidavit deemed necessary in response thereto. As
a consequence of these series of events the Commission con-
cluded that justice would best be served if, firstly, Counsel for
the former employees were given a reasonable opportunity to
assess the import of the affidavit sworn by Mr Fairweather,
and then in turn, Counsel for the company were to reflect upon
any affidavit that may be sworn in response thereto. That would
allow all parties to be fully appraised of the alleged facts upon
which each party will rely. Additionally, the Commission was
of the view that proceedings would be less cumbersome if
such a course were adopted. There was no major objection to
the Commission adopting this course. It was therefore decided
that argument upon the the company�s application ie No. 928
of 1995 would be adjourned to a date to be fixed. The parties
were thereupon heard regarding the two limbs of the compa-
ny�s objecting answers to applications 424�445 of 1995 and
consequently these reasons are hereafter limited to address-
ing those arguments.

It is submitted for the Company that for there to be an �in-
dustrial matter�, as defined by s.7 of the Act ie �...any matter
affecting or relating to work, privileges, rights or duties of ...
any employer or employee...�, there is required to be a tempo-
ral connection, that is to say, a connection of events which are
proximate in time, with the live employer and employee rela-
tionships that had existed between the contesting parties. It is
said that given the effluxion of time between July 1993 and

April 1995 the former employees are now strangers to the
company and hence the common subject of their applications
lacks the capacity to be an industrial matter concerning an
employer as such and employees as such. Support for this
proposition is said to be found in a decision of the High Court
of Australia in the matters of, The Queen v. Staples and An-
other (143 CLR 614), and Slonim v. Fellows (154 CLR 505)
and one of the Western Australian Industrial Appeal Court, in
the matter of The Minister for Police and Another v. Western
Australian Police Union of Workers (75 WAIG 1504).

The opposing argument on behalf of the former employees
is essentially that a temporal connection is not a consideration
required in the determination of whether an �industrial mat-
ter� exists. It is the dismissals, that is, the nature of those events
which constitute an in common industrial matter, and there-
fore such does not depend upon a temporal connection be-
tween the employment relationship and the commencement
of the actions before the Commission, it is contended. A tem-
poral connection between the two, it is said, is a matter lim-
ited to a consideration by the Commission in relation to the
discretionary exercise of its powers, according to the prec-
edent decision on the matters of K.J. Foseberry v. Mt Newman
Mining Co. Pty Limited (68 WAIG 1882), and T.B. Taylor v.
S.G.S. Australia Pty Ltd (73 WAIG 3483).

The second limb to the argument for the Company is that
each of the application, having been made so long after the
dismissal, fall foul of the mandatory requirement of s.29(2) of
the Act which states that such referrals �...cannot be made
more than 28 days after the day on which the employee(s�)
employment terminated�. Although this subsection (2) came
into force 1 December 1993, and that be several months sub-
sequent to the dismissals, counsel asserts that such has retro-
spective effect by operation of the common law rules stated in
a decision of the High Court of Australia in the matter of
Maxwell v. Murphy (96 CLR 261) ie�

�The general rule of the common law is that a statute
changing the law ought not, unless the intention appears
with reasonable certainty, to be understood as applying
to facts or events that have already occurred in such a
way as to confer or impose or otherwise affect rights or
liabilities which the law had defined by reference to the
past events. But, given rights and liabilities fixed by ref-
erence to past facts, matters or events, the law appointing
or regulating the manner in which they are to be enforced
or their enjoyment is to be secured by judicial remedy is
not within the application of such a presumption. Changes
made in practice and procedure are applied to proceed-
ings to enforce rights and liabilities, or for that matter to
vindicate an immunity or privilege, notwithstanding that
before the change in the law was made the accrual or
establishment of the rights, liabilities, immunity or privi-
lege was complete and rested on events or transactions
that were otherwise past and closed. The basis of the dis-
tinction was stated by Mellish L.J. in Republic of Costa
Rica v. Erlanger. �No suitor has any vested interest in the
course of procedure, nor any right to complain, if during
the litigation the procedure is changed, provided, or
course, that no injustice is done�.�

(@ p267)
Counsel conceded that a Full Bench of the Commission has

held, having considered Maxwell v. Murphy (op.cit) in the
matter of Westrail v. T. Durham (74 WAIG 1882), that s.29(2)
does not operate retrospectively to extinguish what it found to
be substantive right that the former employee concerned had
under the Act prior to 1 December 1993 namely �... the right
not merely to lodge a claim in respect of the alleged unfair
dismissal on 8 July 1993, but to lodge it at any time thereaf-
ter�. However Counsel asserts that, given what was said in
Maxwell v. Murphy (op.cit), Westrail v. Durham (op.cit) was
wrongly decided, but conceded that the Commission may be
bound to follow the ruling given by the Full Bench.

Westrail v. Durham (op.cit) was urged upon the Commis-
sion by Counsel for the former employees as having been cor-
rectly decided and that such is fatal to the contrary argument
on behalf of the Company.

On this lastmentioned aspect of what is to be determined I
am satisfied that, notwithstanding the argument to the con-
trary, the Commission is bound to give effect to the law as
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either the Full Bench, or in turn the Industrial Appeal Court,
may declare it to operate in relation to this jurisdiction. Ac-
cordingly I find that the standing of the 22 former employees
to refer their applications (424-445 of 1995) to the Commis-
sion was not ousted with the enactment of s.29(2) of the Act.

Before turning to consider what has been put to the Com-
mission regarding the matter which remains to be decided at
this time, I observe that neither side addressed the relevance
of s.7(1a) of the Act, a subsection which came into force 9
May 1995, in the following terms�

�(1a) A matter relating to�
(a) the dismissal of an employee by an employer;

or
(b) the refusal or failure of an employer to allow

an employee a benefit under his contract of
service,

is and remains an industrial matter for the purpose
of this Act even though their relationship as employee
and employer has ended.�

(my emphasis added)
Subsection (1a), where emphasised by the Commission, has

a plain meaning. It declares that a dismissal is an industrial
matter, and in addition, it retains that character although there-
after the relationship between an employer as such and an
employee as such ceased to exist. The material declaration is
unconditional and therefore from 9 May 1995 forward, at least,
a dismissal has the character of an industrial matter the exist-
ence of which is in no way dependant upon a temporal con-
nection with an employment relationship that had existed. What
relevance does subsection (1a) have in relation to these 22
dismissals which were effected long prior to 9 May 1995? As
I comprehend the material part of the subsection it addresses
a matter of substantive right and therefore, if such be a new
right or the extension of a right, the presumption of no
retrospectivity of operation of that right applies, unless the
legislation provides a clear indication otherwise which it does
not. In my view the material declaration, as distinct from the
remainder of the subsection, does no more than clarify that it
is the event of dismissal from an employment relationship
which has the character of an industrial matter, as held in the
matter of Kwinana Construction Group Pty Ltd v. The Elec-
trical Trades Union of Workers (Western Australian Branch),
Perth (34 WAIG 51) ie�

�The Industrial Arbitration Act defines �Industrial mat-
ters� as including �all matters relating to.... the dismissal
of or refusal to employ any person or class of persons� in
any industry. I draw attention particularly to the words
�all matters relating to��.

(@ p51)
The definition of �industrial matter� has not changed in any

material respect from that partially quoted in the foregoing
extract. The essential elements contained in the present defi-
nition of an industrial matter (s.7 of the Act) are�

�... any matter affecting or relating to work, privileges,
rights or duties of ...any employer or employee ... and
without limiting the generality of that meaning, includes
any matter relating to�

(a) ....
(b) ....
(c) .... the dismissal of ...any person or class of

persons...�
Thus it is that since the matter of Kwinana Construction

Group Pty Ltd v. The Electrical Trades Union of Workers
(Western Australian Branch), Perth was decided in 1954 it
has been repeatedly held that the Commission has the juris-
diction to deal with the dismissal of a former employee.

Section 29 of the Act introduced standing for a former em-
ployee to access the Commission following the event of dis-
missal where it is alleged that, when an employee, that person
had not been afforded the right of fair treatment in relation to
the dismissal by the then employer. Subsequent changes to
s.29, s.7 of the Act, and the introduction of s.23AA and s.23A
therein, have been enacted with the obvious purpose of refin-
ing the dismissal area of jurisdiction and the related powers.

Given the foregoing, and that the decisions of the High Court
of Australia relied upon by Counsel for the company both

deal with legislation that is differently framed to the Act, the
views expressed therein do not persuade me to conclude that
a temporal connection is a consideration relevant to the ascer-
tainment of the industrial matter. Although the issue of tem-
poral connection is raised in the matter of The Minister for
Police and Another v. Western Australian Police Union of
Workers (op.cit), it is done in an oblique way regarding a con-
sideration of what constitutes an industrial matter in an en-
tirely different context to that of dismissal. That therefore ought
not be read to overturn the long established precedents. Hence
I am satisfied that a dismissal has the character of an indus-
trial matter and therefore the Commission has the jurisdiction
to deal with the 22 applications.

Appearances: Mr H.Sklarz (of Counsel) on behalf of the
Applicants in matters Nos. 424�445 of 1995, and on behalf
of the Respondents in matter No. 928 of 1995.

Mr H.J. Dixon (of Counsel) on behalf of the Swan Brewery
Co Ltd in matters Nos. 424�445 and No. 928 of 1995.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Baradziej and Others
and

Swan Brewery Co Ltd.
Nos. 424-445 of 1995.

COMMISSIONER C.B. PARKS.
8 August 1996.

Corrected
Declaration.

HAVING heard Mr H. Sklarz (of Counsel) on behalf of the
Applicants and Mr H.J. Dixon (of Counsel) on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
declares:

THAT the Commission has jursidiction to hear and de-
termine applications Nod. 424 to 445 of 1995 inclusive;

AND THAT the former employees of the Swan Brew-
ery Co Ltd had the necessary standing to refer to the Com-
mission, by means of the aforesaid applications, the
matters of their alleged unfair dismissals.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Marie Eunice Drummey
and

I.R.S. Staffing Solutions Pty Ltd.
No. 1551 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
29 November 1996.

Order.
HAVING heard Mr. R.W. Clohessy on behalf of the Applicant
and Ms A.E. Colgate on behalf of the Respondent, and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the time allowed for filing Application No. 1550
of 1996 be and is hereby extended until and including 28
October 1996.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

AWARDS/AGREEMENTS—
Consolidation by Registrar—
LIFT INDUSTRY (ELECTRICAL AND METAL

TRADES) AWARD, 1973 No. 9 of 1973
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 29th day of November, 1996
J. CARRIGG.

Registrar.

Lift Industry (Electrical and Metal Trades) Award, 1973

1.�TITLE
This award shall be known as the Lift Industry (Electrical

and Metal Trades) Award, 1973.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
1. Title

1A Statement of Principles�August 1996
2. Arrangement

2A. State Wage Principles�June 1991
3. Area and Scope
4. Term
5. Definitions
6. Contract of Service
7. Higher Duties
8. Under-Rate Workers
9. Apprentices

10. Junior Workers
11. Hours
12. Overtime
13. Shift Work
14. Payment of Wages
15. Time and Wages Record
16. Special Rates and Provisions
17. Car Allowance
18. Fares and Travelling Time
19. Distant Work
20. Location Allowances
21. Holidays and Annual Leave
22. Absence Through Sickness
23. Long Service Leave
24. Bereavement Leave
25. Representative Interviewing Workers
26. Posting of Award and Union Notices
27. Board of Reference
28. Lift Industry Allowance
29. Dispute Settlement Procedure
30. Minimum Wage�Adult Employees
31. Liberty to Apply
32. Adverse Weather
33. Superannuation
34. Redundancy

Appendix�Resolution of Disputes Requirements
First Schedule�Wages
Second Schedule�Respondents
Third Schedule�Memorandum of Agreement
Fourth Schedule�Named Parties to the Award
Appendix�S.49B�Inspection Of Records Require-
ments

2A.�STATE WAGE PRINCIPLES�JUNE 1991
It is a term of this award that the unions undertake not to

pursue, prior to 15 November 1991, any extra claims, award
or overaward, except when consistent with the State Wage
Principles as determined by the Commission in Court Session
in Application No. 704 of 1991.

3.�AREA AND SCOPE
This award relates to the lift industry and to all work done

by the classifications of workers shown in the First Sched-
ule�Wages and employed by the respondents in connection
with the construction, installation, servicing, repairing and/or
maintenance of lifts and/or escalators within the State of West-
ern Australia.

4.�TERM
This award operates from the beginning of the first pay pe-

riod commencing on or after the date hereof until 12 months
thereafter. (The date of this award is the 16th July, 1973.).

5.�DEFINITIONS
(1) �Electrical fitter� means a worker engaged in making,

repairing, altering, assembling, testing, winding or wiring elec-
trical machines, instruments, meters, or other apparatus, other
than wires leading thereto, but a worker shall not be deemed
to be an electrical fitter�

(a) solely by reason of the fact that his work consists of
placing electrodes in �neon� tubes sealed by him; or

(b) if he is employed as a meter tester.
(2) �Electrical installer� means a worker engaged in the in-

stallation of electric lighting, electric meters, bells, telephones
or motors and apparatus used in connection therewith and in-
cludes a worker engaged in running, repairing or testing of
conductors used for lighting, heating or power purposes but
does not include a worker who is a linesman or a meter fixer.

(3) �Electrician�Special Class� means an electrical fitter,
or an electrical installer who has done work away from a work-
shop in connection with the installation, servicing, repair and/
or maintenance of lifts and/or escalators for a period of not
less than two years.

(4) �Fitter�Erector� means a mechanical fitter who has done
work away from a workshop in connection with the installa-
tion, servicing, repair and/or maintenance of lifts and/or esca-
lators for a period of not less than two years.

6.�CONTRACT OF SERVICE
(1) A contract of service to which this award applies may be

terminated in accordance with the provisions of this clause
and not otherwise but this subclause does not operate so as to
prevent any party to a contract from giving a greater period of
notice than is hereinafter prescribed nor to affect an employ-
er�s right to dismiss a worker without notice for misconduct.

(2) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day, give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (5) of this clause and the contract termi-
nates when that period expires.

(3) In lieu of giving the notice referred to in subclause (2) of
this clause, an employer may pay the worker concerned his
ordinary wages for the period of notice to which he would
otherwise be entitled.

(4) (a) Where a worker leaves his employment�
 (i) Without giving the notice referred to in

subclause (2) of this clause; or
(ii) Having given such notice, before the notice

expires, he forfeits his entitlement to any mon-
ies owing to him under this award except to
the extent that those monies exceed his ordi-
nary wages for the period of notice which
should have been given.
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(b) In a case to which paragraph (a) of this subclause
applies�

(i) The contract of service shall, for the purposes
of this award, be deemed to have terminated
at the time at which the worker was last ready,
willing and available for work during ordinary
hours under the contract; and

(ii) The provisions of subclause (2) of this clause
shall be deemed to have been complied with
if the worker pays to the employer, whether
by forfeiture or otherwise, an amount equiva-
lent to the worker�s ordinary wages for the
period of notice which should have been given.

(5) The period of notice referred to in subclause (2) of this
clause is�

(a) In the case of a casual worker, one hour;
(b) In any other case�

(i) During the first month of employment under
the contract, one day; and

(ii) After the first month of such employment, one
week.

(6) In lieu of giving the notice referred to in subclause (2) of
this clause an employer shall, in the case of a worker who has
been engaged solely for construction work and who has com-
pleted one month�s service with that employer, give notice to
the worker on the day on which the contract of service is to
end and pay the worker one week�s ordinary wages: Provided
that where a worker, having been offered and refused further
employment at another site with the same employer, subse-
quently, within a fortnight of such refusal, applies to that em-
ployer for employment and is engaged to work at that other
site, the one week�s wage paid to him under this subclause
shall be credited towards payment of any monies due in his
new employment.

(7) (a) On the first day of engagement a worker shall be
notified by his employer or by the employer�s representative
whether the duration of his employment is expected to exceed
one month and, if he is hired as a casual worker, he shall be
advised accordingly.

(b) A worker shall, for the purposes of this award, be deemed
to be a casual worker�

 (i) If the expected duration of the employment is less
than one month; or

(ii) If the notification referred to in paragraph (a) of this
subclause is not given and the worker is dismissed
through no fault of his own within one month of
commencing employment.

(8) The employer shall be under no obligation to pay for
any day not worked upon which the worker is required to
present himself for duty, except when such absence from work
is due to illness and comes within the provisions of this award.

(9) (a) The employer is entitled to deduct payment for any
day or part of day upon which an employee (including an ap-
prentice) cannot be usefully employed because of a strike by
any of the unions party to this award, or by any other associa-
tion or union.

(b) The provisions of paragraph (a) of this subclause also
apply where the worker cannot be usefully employed through
any cause which the employer could not reasonably have pre-
vented but only if, and to the extent that, the employer and the
union or unions concerned so agree or, in the event of disa-
greement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a break-
down of the employer�s machinery the Board of Reference, in
determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the en-
deavours made by the employer to repair the breakdown.

7.�HIGHER DUTIES
A worker engaged on duties carrying a higher rate than this

ordinary classification shall be paid the higher rate for the
time he is so engaged but if he is so engaged for more than
two hours of any day or shift he shall be paid the higher rate
for the whole day or shift.

8.�UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the Union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.

(3) After application has been made to the Board and pend-
ing the Board�s decision the worker shall be entitled to work
for and be employed at the proposed lesser rate.

9.�APPRENTICES
Apprentices may be taken in the ratio of one apprentice for

every two or fraction of two (the fraction being not less than
one) journeymen and shall not be taken in excess of that ratio
unless�

(1) The union or unions concerned so agree; or
(2) The Commission so determines.

10.�JUNIOR WORKERS
Junior workers shall not be employed in any occupation to

which apprentices may be taken pursuant to the provisions of
the Industrial Training Act, 1975.

11.�HOURS
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of subclauses (3) and (4) of

this clause the ordinary hours of work shall be an average of
38 per week to be worked on one of the following bases:

(i) 38 hours within a work cycle not exceeding seven
consecutive days; or

(ii) 76 hours within a work cycle not exceeding four-
teen consecutive days; or

(iii) 114 hours within a work cycle not exceeding twenty-
one consecutive days; or

(iv) 152 hours within a work cycle not exceeding twenty-
eight consecutive days.

(v) For the purposes of paragraph (g) of subclause (3)
of this clause, any other work cycle during which a
weekly average of 38 ordinary hours are worked as
may be agreed in accordance with paragraph (g) of
subclause (3) of this clause.

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday inclusive, and except in
the case of shift employees, shall be worked between the hours
of 6.00am and 6.00pm. Provided that the spread of hours may
be altered by agreement between the employer and the major-
ity of employees in the plant, section or sections concerned.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00am on Saturday of that week, shall
be deemed to have been worked in ordinary working hours.

(e) The ordinary hours of work shall not exceed 10 hours on
any day.

Provided that in any arrangement of ordinary working hours,
where such ordinary hours are to exceed 8 hours on any day,
the arrangement of hours shall be subject to the agreement
between the employer and the majority of employees in the
plant or section or sections concerned.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed one hour and�

(i) An employee shall not be compelled to work for more
than 5 hours without a meal interval except where
an alternative arrangement is entered into as a result
of discussions as provided for in subclause (4) of
this clause.

(ii) By arrangement between an employer and the ma-
jority of employees in the plant, section or sections
concerned, an employee or employees may be re-
quired to work in excess of five hours, but not more
than six, at ordinary rates without a meal break.

(iii) The time of taking a scheduled meal break or rest
break by one or more employee may be altered by
the employer if it is necessary to do so in order to
meet a requirement for continuity of operations.
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(iv) An employer may stagger the time of taking a meal
or rest break to meet operational requirements.

(v) When an employee is required for duty during the
employee�s usual meal interval and the meal inter-
val is thereby postponed for more than half an hour,
the employee shall be paid at overtime rates until
the employee gets the meal interval.

(g)(i) Subject to the provisions of this paragraph, a rest
period of seven minutes from the time of ceasing to
the time of resumption of work shall be allowed each
morning.

(ii) The rest period shall be counted as time off duty
without deduction of pay and shall be arranged at a
time and in a manner to suit the convenience of the
employer.

(iii) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not
be exceeded under any circumstances.

(iv) An employer who satisfies the Commission that any
employee has breached any condition expressed or
implied in this paragraph may be exempted from li-
ability to allow the rest period.

(v) In an establishment in which the majority of em-
ployees are not subject to this award, the provisions
of this paragraph do not apply but any employee to
whom this award applies shall be entitled to the rest
period, if any, which may be allowed to the afore-
said majority.

(h) On construction work on which the majority of employ-
ees are employed under this award, in addition to the rest pe-
riod referred to in paragraph (g) and subject to the same
conditions, a rest period of seven minutes shall be allowed as
soon as possible after the end of the second hour�s work fol-
lowing the meal interval unless the employees concerned pre-
fer to do without such rest period, but the provisions of this
paragraph only apply to an employee on any day on which he
is required for overtime for half an hour or more immediately
following his ordinary finishing time.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of subclauses (3) and (4) of
this clause the ordinary hours of continuous shift workers shall
average 38 per week (inclusive of crib time) and shall not
exceed 152 hours in 28 consecutive days.

Provided that, where the employer and the majority of em-
ployees concerned agree, a roster system may operate on the
basis that the weekly average of 38 ordinary hours is achieved
over a period which exceeds 28 consecutive days.

(c) The ordinary hours of work prescribed herein shall not
exceed 10 hours on any day. Provided that in any arrangement
of ordinary working hours where the ordinary working hours
are to exceed eight hours on any day, the arrangement of hours
shall be subject to the agreement of the employer and the
majority of employees in the plant or section or sections
thereof.

(3) (a) Except as provided in paragraph (d) of this subclause,
the method of implementation of the 38-hour week may be
any one of the following:

(i) by employees working less than eight ordinary hours
each day; or

(ii) by employees working less than 8 ordinary hours on
one or more days each week; or

(iii) by fixing one day of ordinary working hours on which
all employees will be off duty during a particular
work cycle; or

(iv) by rostering employees off duty on various days of
the week during a particular work cycle so that each
employee has one day of ordinary working hours off
duty during that cycle.

(v) except in the case of continuous shift employees
where the ordinary hours of work are worked within
an arrangement as provided in placitum (iii) or (iv)
of this paragraph, any day off duty shall be arranged
so that it does not coincide with a holiday prescribed
in subclause (1) of Clause 21.�Holidays and An-
nual Leave of this Award.

(b) In each plant, an assessment should be made as to which
method of implementation best suits the business and the pro-
posal shall be discussed with the employees concerned, the
objective being to reach agreement on the method of imple-
mentation prior to May 17, 1982.

(c) In the absence of an agreement at plant level, the proce-
dures for resolving special, anomalous or extraordinary prob-
lems shall be as follows:

(i) Consultation shall take place within the particular
establishment concerned.

(ii) If it is unable to be resolved at establishment level,
the matter shall be referred to the State Secretary of
the union (or unions) concerned or deputy, at which
level a conference of the parties shall be convened
without delay.

(iii) In the absence of agreement either party may refer
the matter to the Western Australian Industrial Rela-
tions Commission.

(d) Different methods of implementation of a 38-hour week
may apply to various groups or sections of employees in the
plant or establishment concerned.

(e) Notice of Days Off Duty
Except as provided in paragraphs (f) and (g) of this subclause,

in cases where, by virtue of the arrangement of the ordinary
working hours, an employee, in accordance with placitums
(iii) and (iv) of paragraph (a) of this subclause, is entitled to a
day off duty during the work cycle, then such employee shall
be advised by the employer at least four weeks in advance of
the day the employee is to take off duty provided that a lesser
period of notice may be agreed by the employer and the ma-
jority of employees in the plant or section or sections con-
cerned.

(f) (i) An employer, with the agreement of the majority of
employees concerned, may substitute the day an employee is
to take off in accordance with placitums (iii) and (iv) of para-
graph (a) of subclause (3) hereof, for another day in the case
of a breakdown in machinery or a failure or shortage of elec-
tric power or to meet the requirements of the business in the
event of rush orders or some other emergency situation.

(ii) An employer and employee may by agreement substi-
tute the day the employee is to take off for another day.

(g) Notwithstanding any other provisions contained in this
clause, where ordinary hours of work are arranged in accord-
ance with placitums (iii) and (iv) of paragraph (a) of this
subclause, an employer, the union or unions concerned and
the majority of the employees concerned, may agree to accrue
up to a maximum of five rostered days off in special circum-
stances such as where there are regular and substantial fluc-
tuations in production requirements in any year.

Where agreement has been reached, the accrued rostered
days off must be taken within 12 months from the date of
agreement and each twelve months thereafter.

It is understood between the parties that the involvement of
the union or unions concerned would be necessary in cases
where it or they have members in the plants concerned and
not non-union establishments.

(4) (a) Procedures shall be established for in-plant discus-
sions, the objective being to agree on the method of imple-
menting a 38-hour week in accordance with this clause and
shall entail an objective review of current practices to estab-
lish where improvements can be made and implemented.

(b) The procedures should allow for in-plant discussions to
continue.

(c) The procedures should make suggestions as to the re-
cording of understandings reached and methods of communi-
cating agreements and understandings to all employees,
including the overcoming of language difficulties.

(d) The procedures should allow for the monitoring of agree-
ments and understandings reached in-plant.

(e) In cases where agreement cannot be reached in-plant in
the first instance or where problems arise after initial agree-
ments or understandings have been achieved in-plant, a for-
mal monitoring procedure shall apply. The basic steps in this
procedure shall be as applies with respect to special, anoma-
lous or extraordinary problems as prescribed in paragraph (c)
of subclause (3) of this clause.
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12.�OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of this subclause, all work done

beyond the ordinary working hours on any day, Monday to
Friday, inclusive, shall be paid for at the rate of time and one
half for the first two hours and double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with Clause 11.�Hours.

(c) (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under this
award shall be paid for at the rate of double time and a half.

(d) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one half for the first two hours
and double time thereafter but this paragraph does not apply
in a case to which paragraph (d) of subclause (1) in Clause
11.�Hours of this award applies.

(e) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day�s work for the purpose
of this subclause.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of paragraph (c) of this
subclause all time worked in excess of or outside the ordinary
working hours, or on a shift other than a rostered shift, shall
be paid for at the rate of double time, except where an em-
ployee is called upon to work a sixth shift in not more than
one week in any four weeks, when he shall be paid for such
shift at time and a half for the first four hours and double time
thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with subclauses (3) and (4) in Clause 11.�Hours.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates�

(i) if it is due to private arrangements between the em-
ployees themselves; or

(ii) if it does not exceed two hours and is due to a reliev-
ing employee not coming on duty at the proper time;
or

(iii) if it is for the purpose of effecting the customary
rotation of shifts.

 (3) (a) The provisions of this subclause apply to all em-
ployees.

(b) Except in the case of shifts to which Clause 13.�Shift
Work on Construction work of this award applies overtime on
shift work shall be based on the rate payable for shift work.

(c) (i) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.

(ii) An employee (other than a casual employee) who works
so much overtime between the termination of his ordinary work
on one day and the commencement of his ordinary work on
the next day that he has not had at least ten consecutive hours
off duty between those times shall, subject to this paragraph,
be released after completion of such overtime until he has had
ten consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence.

(iii) If, on the instructions of his employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until the employee is released from duty for such period
and the employee shall then be entitled to be absent until the
employee has had ten consecutive hours off duty without loss
of pay for ordinary working time occurring during such ab-
sence.

(iv) Where an employee (other than a casual employee or an
employee engaged on continuous shift work) is called into
work on a Sunday or holiday prescribed under this award pre-
ceding an ordinary working day, the employee shall,

wherever reasonably practicable, be given ten consecutive
hours off duty before the employee�s usual starting time on
the next day. If this is not practicable, then the provisions of
placitums (ii) and (iii) of this paragraph shall apply mutatis
mutandis.

(v) The provisions of this paragraph shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked�

(aa) for the purpose of changing shift rosters; or
(bb) where a shift worker does not report for duty; or
(cc) where a shift is worked by arrangement between the

workers themselves.
(vi) Overtime worked as a result of a recall shall not be

regarded as overtime for the purpose of this paragraph when
the actual time worked is less than three hours on such recall
or on each of such recalls.

(d) (i) An employee recalled to work overtime after leaving
his employer�s business premises shall be paid for a mini-
mum of four hours� work at the appropriate overtime rate but
where the worker is regularly required to hold himself in readi-
ness for a call back or has been paid for standing by in accord-
ance with paragraph (e) hereof he shall be paid for a minimum
of three hours� work at the appropriate overtime rate for each
time he is so recalled.

(ii) Time reasonably spent in getting to and from work shall
be counted as time worked.

(e) Subject to any custom now prevailing under which an
employee is required regularly to hold himself in readiness
for a call back, an employee who is instructed by his employer
to hold himself in readiness at his place of residence or other
agreed place of residence for a call to work after ordinary hours,
shall be paid at ordinary rates for the time he so holds himself
in readiness.

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer
or be paid $6.65 for a meal and if, owing to the amount of
overtime worked, a second or subsequent meal is required,
the employee shall be supplied with each such meal by the
employer or be paid $4.50 for each meal so required.

(g) The provisions of paragraph (f) of this subclause do not
apply�

(i) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that the employee will be required; or

(ii) to any employee who lives in the locality in which
the place of work is situated in respect of any meal
for which the employee can reasonably go home.

(h) If an employee to whom placita (i) of paragraph (g) of
this subclause applies has, as a consequence of the notifica-
tion referred to in that paragraph, provided himself or herself
with a meal or meals and is not required to work overtime or
is required to work less overtime than the period notified, he
shall be paid, for each meal provided and not required, the
appropriate amount prescribed in paragraph (f) of this
subclause.

(i) (i) An employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

The assignment of overtime by an employer to an employee
shall be based on specific work requirements and the practice
of �one in, all in� overtime shall not apply.

(ii) No union of association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.

(4) The provisions of this clause do not operate so as to
require payment of more than double time rates, or double
time and a half on a holiday prescribed under this award, for
any work except and to the extent that the provisions of Clause
16.�Special Rates and Provisions of this award apply to that
work.
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13.�SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
 (2) (a) Shifts shall not be worked on construction work un-

less the employer and the union so agree or, in the event of
disagreement, the Board of Reference so determines.

(b)  An employer may work his establishment on shifts but
before doing so shall give notice of his intention to the union
or unions concerned and of the intended starting and finish-
ing times of ordinary working hours of the respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
then the provisions of paragraph (a) shall be as if four con-
secutive shifts were substituted for five consecutive shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38-hour week or on any holiday.

(4) Where a shift commences at or after 11.00pm on any
day, the whole of that shift shall be deemed, for the purposes
of this award, to have been worked on the following day.

(5) Where shift work is worked on construction work or by
the contractor on commissioning tests for new plant�

(a) the first night shift in ordinary hours in any week
shall not commence before Monday night; and

(b) the ordinary hours on each shift shall include crib
time not exceeding twenty minutes which shall be
taken in relays so as not to cause a stoppage of op-
erations and at times convenient to the employer.

(6) (a) A shift employee engaged on construction work or
on commissioning tests for new plant shall, in addition to the
employee�s ordinary rate, be paid per shift of eight hours, a
loading of 25 per cent for night shift.

(b) In any other cases a shift employee when on afternoon
or night shift shall be paid, for such shift fifteen per cent more
than his ordinary rate prescribed by this award.

(c) All work performed on a rostered shift, when the major
portion of such shift falls on a Saturday, Sunday or a holiday,
shall be paid for as follows�

Saturday�at the rate of time and one half
Sunday�at the rate of time and three quarters
Holidays�at the rate of double time.

These rates shall be paid in lieu of the shift allowances pre-
scribed in paragraphs (b) and (c) of this subclause.

 (7) Where shifts are worked on construction work or on
commissioning tests for new plant the day and night shifts
shall change weekly.

(8) A continuous shift employee who is not required to work
on a holiday which falls on his rostered day off shall be al-
lowed a day�s leave with pay to be added to annual leave or
taken at some other time if the worker so agrees.

14.�PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in the First Schedule�Wages of this award. Subject to
subclause (2) of this clause payment shall be pro-rata where
less than the full week is worked.

(2) From the date that a 38-hour week system is implemented
by an employer wages shall be paid as follows�

(a) Actual 38 Ordinary Hours
In the case of an employee whose ordinary hours of
work are arranged in accordance with placitum (i)
or (ii) of paragraph (a) of subclause (3) of Clause
11.�Hours of this award so that the employee works
38 ordinary hours each week, wages shall be paid
weekly or fortnightly according to the actual ordi-
nary hours worked each week or fortnight.

(b) Average of 38 Ordinary Hours
Subject to subclauses (3) and (4) hereof, in the case
of an employee whose ordinary hours of work are
arranged in accordance with placitums (iii) or (iv)
of paragraph (a) of subclause (3) of Clause 11.�
Hours of this award, so that the employee works an
average of 38 ordinary hours each week during a
particular work cycle, wages shall be paid weekly or
fortnightly according to a weekly average of ordi-
nary hours worked even though more or less than 38
ordinary hours may be worked in any particular week
of the work cycle.

SPECIAL NOTE�Explanation of Averaging System:
As provided in paragraph (b) of this subclause an employee

whose ordinary hours may be more or less than 38 in any
particular week of a work cycle, is to be paid the employee�s
wages on the basis of an average of 38 ordinary hours so as to
avoid fluctuating wage payments each week. An explanation
of the averaging system of paying wages is set out below:

(i) Clause 11.�Hours in subclause (3) paragraph (a)
placitums (iii) and (iv) provides that in implement-
ing a 38-hour week the ordinary hours of an em-
ployee may be arranged so that the employee is
entitled to a day off, on a fixed day or rostered day
basis, during each work cycle. It is in these circum-
stances that the averaging system would apply.

 (ii) If the 38-hour week is to be implemented so as to
give an employee a day off in each work cycle this
would be achieved if, during a work cycle of 28 con-
secutive days (that is, over four consecutive weeks)
the employee�s ordinary hours were arranged on the
basis that for three of the four weeks the employee
worked 40 ordinary hours each week and in the fourth
week the employee worked 32 ordinary hours. That
is, the employee would work for 8 ordinary hours
each day, Monday to Friday inclusive for three weeks
and 8 ordinary hours on four days only in the fourth
week�a total of 19 days during the work cycle.

 (iii) In such a case the averaging system applies and the
weekly wage rates for ordinary hours of work appli-
cable to the employee shall be the average weekly
wage rates set out for the employee�s classification
in Clause 30.- Lift Industry Allowance and the First
Schedule�Wages of this award, and shall be paid
each week even though more or less than 38 ordi-
nary hours are worked that week.
In effect, under the averaging system, the employee
accrues a �credit� each day the employee works ac-
tual ordinary hours in excess of the daily average
which would otherwise be 7 hours 36 minutes. This
�credit� is carried forward so that in the week of the
cycle that the employee works on only four days,
the employee�s actual pay would be for an average
of 38 ordinary hours even though, that week, the
employee works a total of 32 ordinary hours.
Consequently, for each day an employee works 8
ordinary hours the employee accrues a �credit� of
24 minutes (0.4 hours). The maximum �credit� the
employee may accrue under this system is 0.4 hours
on 19 days; that is, a total of 7 hours 36 minutes.

(iv) As provided in subclause (3) of this clause, an em-
ployee will not accrue a �credit� for each day the
employee is absent from duty other than on annual
leave, long service leave, holidays prescribed under
this award, paid sick leave, workers� compensation
or bereavement leave.

(3) Absences from Duty
(a) An employee whose ordinary hours are arranged in

accordance with placitums (iii) or (iv) of paragraph
(a) of subclause (3) of Clause 11.�Hours of this
award and who is paid wages in accordance with
paragraph (a) of subclause (2) hereof and is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
shall, for each day the employee is so absent, lose
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average pay for that day calculated by dividing the
employee�s average weekly wage rate by five.
An employee who is so absent from duty for part of
a day shall lose average pay for each hour the em-
ployee is absent by dividing the employee�s average
daily pay rate by 8.

(b) Provided when such an employee is absent from duty
for a whole day the employee will not accrue a
�credit� because the employee would not have
worked ordinary hours that day in excess of 7 hours
36 minutes for which the employee would otherwise
have been paid. Consequently, during the week of
the work cycle the employee is to work less than 38
ordinary hours the employee will not be entitled to
average pay for that week. In that week, the average
pay will be reduced by the amount of the �credit�
the employee does not accrue for each whole day
during the work cycle the employee is absent.
The amount by which an employee�s average weekly
pay will be reduced when the employee is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
is to be calculated as follows�

Total of �credits� not     x        average weekly pay
     ������������

accrued during cycle       38
Examples
(An employee�s ordinary hours are arranged so that the

employee works 8 ordinary hours on five days of each week
for 3 weeks and 8 ordinary hours on four days of the fourth
week).

1. Employee takes one day off without authorisation in first
week of cycle.

Week of Cycle Payment
1st week = average weekly pay less one day�s pay

(i.e. 1/5th)
2nd and
3rd weeks = average weekly pay each week
4th week = average pay less credit not accrued on

day of absence
= average pay less 0.4 hours x

average weekly pay
�����������

 38
2. Employee takes each of the 4 days off without authorisa-

tion in the 4th week.
Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay less 4/5ths of average pay

for the four days absent less total of
credits not accrued that week

= 1/5th average pay less 4 x 0.4 hours x
average weekly pay
������������

38
= 1/5th average pay less 1.6 hours x

average weekly pay
������������

38
 (4) Alternative Method of Payment
An alternative method of paying wages to that prescribed

by subclauses (2) and (3) of this clause may be agreed be-
tween the employer and the majority of the employees con-
cerned.

(5) Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement

of his ordinary working hours, is to take a day off duty on a
day which coincides with pay day, such employee shall be
paid no later than the working day immediately following pay
day. Provided that, where the employer is able to make

suitable arrangements, wages may be paid on the working day
preceding pay day.

 (6) Payment by Cheque or Electronic Funds Transfer
(a) Where an employer and employee agree, the em-

ployee may be paid his wages by cheque or direct
transfer into an employee�s bank (or other recognised
financial institution) account. Notwithstanding this
provision, if the employer and the majority of his
employees agree, all employees may be paid their
wages by cheque or direct transfer into an employ-
ee�s bank (or other recognised financial institution)
account, provided that in the case of employees paid
by cheque, the employer shall, on pay day, if it is
required by the employee, have a facility available
during ordinary hours for the �encashment of the
cheque�.

(b) The employer will pay charges associated with FID
and State taxes.

(c) The parties acknowledge that should any company
wish to pursue the issue of payment of wages by
cheque or electronic funds transfer in plant level dis-
cussion it may be appropriate to take into account in
such discussions the following issues:

� the resolution of genuine difficulties which
may arise for individual employees;

� the date of issue of cheques or electronic funds
transfer; and ways to ensure late payment does
not occur;

� the details of statements to be provided to
employees showing earnings, overtime deduc-
tions, bank fees, etc.

(7) Termination of Employment
An employee who lawfully leaves his employment or is dis-

missed for reasons other than misconduct shall be paid all
moneys due to him at the termination of his service with the
employer.

Provided that in the case of an employee whose ordinary
hours are arranged in accordance with placitums (iii) or (iv)
of paragraph (a) of subclause (3) of Clause 11.�Hours of this
award and who is paid average pay and who has not taken the
day off due to the employee during the work cycle in which
the employee�s employment is terminated, the wages due to
that employee shall include a total of credits accrued during
the work cycle as detailed in the Special Note following para-
graph (b) of subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which the employee�s employment is
terminated, the wages due to that employee shall be reduced
by the total of credits which have not accrued during the work
cycle.

 (8) Details of Payments to be Given
Where an employee requests the employee�s employer to

state in writing with respect to each week�s wages the amount
of wages to which the employee is entitled, the amount of
deductions made therefrom, the net amount being paid to the
employee, and the numbers of hours worked, the employer
shall do so not less than two hours before the employee is
paid.

(9) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the appro-
priate weekly rate by 38.

15.�TIME AND WAGES RECORD
(1) Each employer shall keep a time and wages book show-

ing the name of each worker, the nature of his work, the hours
worked each day, and the wages and allowances paid each
week. Any system of automatic recording by means of ma-
chines shall be deemed to comply with this provision to the
extent of the information recorded.

(2) The time and wages record shall be open for inspection
by a duly accredited official of the union during the usual
office hours, at the employer�s office or other convenient place,
and the official shall be allowed to take extracts therefrom.
The employer�s works shall be deemed to be a convenient
place for the purpose of this subclause but if for any reason
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the record be not available at the works then official calls to
inspect it, it shall be made available for inspection within 24
hours, either at the employer�s office or at the works.

16.�SPECIAL RATES AND PROVISIONS

(1) The work of an electrical fitter shall not be tested by a
worker of a lower grade.

(2) Protective Equipment

(a) An employer shall have available a sufficient supply
of protective equipment (as, for example, goggles
(including anti-flash goggles), glasses, gloves, mitts,
aprons, sleeves, leggings, gumboots, ear protectors,
helmets, or other efficient substitutes thereof) for use
by his workers when engaged on work for which
some protective equipment is reasonably necessary.

(b) A worker shall sign an acknowledgement when he
receives any article of protective equipment and shall
return that article to the employer when he is fin-
ished using it or on leaving his employment.

(c) A worker to whom an article of protective equip-
ment has been issued shall not lend that article to
another worker and if he does both he and that other
worker shall be deemed guilty of wilful misconduct.

(d) An article of protective equipment which has been
used by a worker shall not be issued by the employer
to another worker until it has been effectively steri-
lised but this paragraph only applies where sterilisa-
tion of the article is practicable and is reasonably
necessary.

(e) Adequate safety gear (including insulating gloves,
mats and/or shields where necessary) shall be pro-
vided by employers for workers required to work on
live electrical equipment.

 (3) Clothing

Each worker will be provided with an adequate supply of
waterproof clothing.

(4) (a) The employer shall, when practicable, provide a wa-
terproof and secure place, on each job, for the safekeeping of
a worker�s tools, when not in use.

(b) The employer shall indemnify a worker in respect of any
tools of the worker stolen, if the employer�s failure to comply
with this subclause is a material factor in contributing to the
stealing of the tools.

(5) An Electrician Special Class, an electrical fitter and/or
armature winder or an electrical installer who holds and, in
the course of the employee�s employment may be required to
use a current �A� Grade or �B� Grade License issued pursu-
ant to the relevant regulation in force on the 28th day of Feb-
ruary 1979 under the Electricity Act, 1945 shall be paid an
allowance of $13.20 per week.

(6) An employee holding either a First Aid Medallion of the
St. John Ambulance Association or a Senior First Aid Certifi-
cate of the Australian Red Cross Society, appointed by the
employer to perform first aid duties shall be paid $6.40 per
week in addition to his/her ordinary rate.

17.�CAR ALLOWANCE

(1) Where a worker is required and authorised to use his
own motor vehicle in the course of his duties he shall be paid
an allowance not less than that provided for in the table set
out hereunder.

Notwithstanding anything contained in this subclause the
employer and the worker may make any other arrangement as
to car allowance not less favourable to the worker.

(2) Where a worker in the course of a journey travels through
two or more of the separate areas payment at the rates pre-
scribed herein shall be made at the appropriate rate applicable
to each of the separate areas traversed.

(3) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of June next
following.

RATES OF HIRE FOR USE OF EMPLOYEE�S
OWN VEHICLE ON EMPLOYER�S BUSINESS

MOTOR CAR
 Engine Displacement

Area and Details (in Cubic Centimetres)

Rates per Kilometre (Cents) Over 1600cc  1600cc
2600cc -2600cc  & under

Metropolitan Area 54.7 49.0 42.6
South West Land Division 56.0 50.2 43.6
North of 23.5° South

Latitude 61.6 55.4 48.2
Rest of the State 57.9 51.9 45.1
Motor Cycle (in all areas)18.8¢ per kilometre

(4) �Metropolitan Area� means the area within a radius of
50 kilometres from the Perth Railway Station.

�South West Land Division� means the South West Land
Division as defined by section 28 of the Land Act 1933 ex-
cluding the area contained within the Metropolitan Area.

18.�FARES AND TRAVELLING TIME
(1) (a) A worker who, on any day, or from day to day is

required to work at a job away from his accustomed work-
shop or depot shall, at the direction of his employer, present
himself for work at such job at the usual starting time.

(b) A worker to whom paragraph (a) of this subclause ap-
plies shall be paid at ordinary rates for time spent in travelling
between his home and the job and shall be reimbursed for any
fares incurred in such travelling, but only to the extent that the
time so spent and the fares so incurred exceed the time nor-
mally spent and the fares normally incurred in travelling be-
tween his home and his accustomed workshop or depot.

(c) A worker who with the approval of his employer uses
his own means of transport for travelling to or from outside
jobs shall be paid the amount of excess fares and travelling
time which he would have incurred in using public transport
unless he has an arrangement with his employer for a regular
allowance.

(2) An employee to whom subclause (1) of this clause does
not apply and who is engaged on construction work or regular
repair service and/or maintenance work shall be paid an al-
lowance in accordance with the provisions of this subclause
to compensate for excess fares and travelling time from the
employee�s home to his/her place of work and return:

(a) On places within a radius of 50 kilometres from the
General Post Office, Perth�$11.30 per day.

(b) For each additional kilometre to a radius of 60 kilo-
metres from the General Post Office, Perth�60 cents
per kilometre.

(c) Subject to the provisions of paragraph (d), work per-
formed at places beyond a 60 kilometre radius from
the General Post Office, Perth shall be deemed to be
distant work unless the employer and the employ-
ees, with the consent of the union, agree in any par-
ticular case that the travelling allowance for such
work shall be paid under this clause, in which case
an additional allowance of 60 cents per kilometre
shall be paid for each kilometre in excess of the 60
kilometre radius.

(d) In respect to work carried out from an employer�s
depot situated more than 60 kilometres from the
G.P.O., Perth, the main Post Office in the town in
which such depot is situated shall be the centre for
the purpose of calculating the allowance to be paid.

(e) Where transport to and from the job is provided by
the employer from and to his/her depot or such other
place more convenient to the employee as is mutu-
ally agreed upon between the employer and em-
ployee, half the above rates shall be paid; provided
that the conveyance used for such transport is pro-
vided with suitable seating and weatherproof cover-
ing.

 (3) For travelling during working hours from and to the
employer�s place of business or from one job to another, a
worker shall be paid by the employer at ordinary rates. The
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employer shall pay all fares and reasonable expenses in con-
nection with such travelling.

(4) Where clause 19.�Distant Work of this award applies
to the majority of the workers employed under the award on
any construction work the provisions of this clause do not
apply but the provisions of subclause (7) of the said clause 19
shall be applied to each worker as if he were supplied with
board and lodging.

19.�DISTANT WORK
(1) Where a worker is engaged or selected or advised by an

employer to proceed to construction work at such a distance
that he cannot return to his home each night and the worker
does so, the employer shall provide the worker with suitable
board and lodging or shall pay the expenses reasonably in-
curred by the worker for board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the worker is
absent from work without reasonable excuse and in such a
case, where the board and lodging is supplied by the employer,
he may deduct from monies owing or which may become
owing to the worker an amount equivalent to the value of that
board and lodging for the period of the absence.

(3) Subject to the provisions of subclause (5) of this clause�
(a) the employer shall pay all reasonable expenses in-

cluding fares, transport of tools, meals and if neces-
sary, suitable overnight accommodation incurred by
a worker or person engaged who is directed by his
employer to proceed to the locality of the site and
who complies with such direction.

(b) the worker shall be paid at ordinary rate of payment
for the time up to a maximum of eight hours in any
one day incurred in travelling pursuant to the em-
ployer�s direction.

(4) Where a worker who, after one month of employment
with an employer, leaves his employment, or whose employ-
ment is terminated by his employer except for incompetency,
within one working week of his commencing work on the job
or for misconduct and in either instance subject to the provi-
sions of clause 6.�Contract of Service of this award returns
to the place from whence he first proceeded to the locality, or
to a place less distant than or equidistant to the place whence
he first proceeded, the employer shall pay all expenses�in-
cluding fares, transport of tools, meals and, if necessary, suit-
able overnight accommodation�incurred by the worker in so
returning. Provided that the employer shall in no case be li-
able to pay a greater amount under this subclause than he would
have paid if the worker had returned to the locality from which
he first proceeded to the job.

 (5) On construction work north of the 26th parallel of south
latitude the following provisions apply�

(a) The employer may deduct the amount of the forward
fare from the worker�s first or later wages but the
amount so deducted shall be refunded to the worker
if he continues to work for three months or, if the
work continues.

(b) If the worker continues to work for the employer for
at least six months the employer shall, on termina-
tion of the worker�s engagement, pay the fare of the
worker back from the place of work to the place of
engagement if the worker so desires.

 (6) An employee, to whom the provisions of subclause (1)
of this clause apply, shall be paid an allowance of $23.10 for
any week-end he/she returns home from the job, but only if�

(a) the employee advises the employer or the employ-
er�s agent of such intention not later than the Tues-
day immediately preceding the week-end in which
the employee so returns;

(b) the employee is not required for work during that
week-end;

(c) the employee returns to the job on the first working
day following the week-end; and

(d) the employer does not provide, or offer to provide,
suitable transport.

(7) Where an employee, supplied with board and lodging
by the employer, is required to live more than 800 metres from

the job, the employee shall be provided with suitable trans-
port to and from that job or be paid an allowance of $10.20
per day, provided that where the time actually spent in travel-
ling either to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or not suitable
transport is supplied by the employer.

 (8) The provisions of subclauses (1),(2),(3),(6) and (7) of
this clause shall be deemed to apply to a worker who is in the
regular employment of an employer and who is sent by his
employer to distant work (whether construction work or not)
but the provisions of subclause (4) of this clause do not apply
to such a worker.

20.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

TOWN PER WEEK
$

Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40
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(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;

such employee shall be paid 66 2/3 per cent of the allowances
prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.

(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but
on 31 December 1987 was in receipt of an amount in excess
of that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid
and that due under subclause (2) of this clause shall be re-
duced by 33 1/3%; the difference remaining on 1 January 1989
shall be reduced by 50% from that date and payment in ac-
cordance with subclause (2) of this clause will be implemented
on 1 July 1989.

(5) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part-time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(8) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district or location allow-
ance, but shall exclude a dependant whose salary/
wage package includes a consideration of the pur-
poses for which the location allowance is payable
pursuant to the provisions of this clause.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall
be an amount equivalent to the district allowance in force un-
der this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of re-
ducing any �district allowance� payable to any employee

subject to the provision of this Award whilst that employee as
at 1 June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

21.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to paragraph (c) of subclause (1)
of clause 12 of this award, be allowed as holidays without
deduction of pay, namely�

New Year�s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign�s Birthday, Christmas Day, Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

Provided further that for a worker employed north of the
26th parallel of South Latitude or within the area previously
covered by Award No. 26 of 1950, Australia Day, Easter Mon-
day, Foundation Day, Sovereign�s Birthday and Boxing Day
shall not be holidays but in lieu thereof there shall be added
one week to the annual leave to which he is entitled under this
clause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or on a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the employer�s establishment or place of business
may be closed, in which case a worker need not present him-
self for duty and payment may be deducted, but if work be
done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four con-
secutive weeks� leave with payment as prescribed in paragraph
(b) hereof shall be allowed annually to a worker by his em-
ployer after a period of twelve months� continuous service
with that employer.

(b) (i) A worker before going on leave shall be paid the
wages he would have received in respect of the ordinary time
he would have worked had he not been on leave during the
relevant period.

(ii) Subject to paragraph (c) hereof a worker shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following where appli-
cable.

(aa) The rate including the special payment, applicable
to him as prescribed in the First Schedule to this
award and the rates prescribed by clauses 20.�Lo-
cation Allowance and 28.�Lift Industry Allowance
of the award;

(bb) Subject to paragraph (c)(ii) hereof the rate prescribed
for work in ordinary time by clause 13.�Shift Work
of the award according to the worker�s roster or pro-
jected roster including Saturday and Sunday shifts;

(cc) The rate payable pursuant to clause 7.�Higher Du-
ties calculated on a daily basis, which the worker
would have received for ordinary time during the
relevant period whether on a shift roster or other-
wise;

(dd) Any other rate to which the worker is entitled in ac-
cordance with his contract of employment for ordi-
nary hours of work; provided that this provision shall
not operate so as to include any payment which is of
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a similar nature to or is paid in lieu of those pay-
ments prescribed by clause 12.�Overtime, clause
17.�Car Allowance, clause 18.�Fares and Travel-
ling Time or clause 19.�Distant Work, of this award,
nor any payment which might have become payable
to the worker as reimbursement for expenses in-
curred.

(c) In addition to any payment for his annual leave a worker
shall receive a loading calculated on the rate of wage pre-
scribed by paragraph (b) hereof. This loading shall be as fol-
lows:

 (i) Day Workers�A worker who would have worked
on day work had he not been on leave�a loading of
17 1/2 percent.

(ii) Shift Workers�A worker who would have worked
on shift work had he not been on leave�a loading
of 17 1/2 percent.

Provided that where the worker would have received shift
loadings prescribed by clause 13�Shift Work had he not been
on leave during the relevant period and such loading would
have entitled him to a greater amount than the loading of 17 1/
2 percent, then the shift loadings shall be added to the rate of
wage prescribed by paragraph (b)(ii)(aa) hereof in lieu of the
17 1/2 per cent loading.

Provided further, that if the shift loading would have enti-
tled him to a lesser amount than the loading of 17 1/2 per cent
then such loading of 17 1/2 per cent shall be added to the rate
of wage prescribed by paragraph (b) but not including para-
graph (b)(ii)(bb) hereof in lieu of the shift loadings.

The loading prescribed by this subclause shall not apply to
proportionate leave on termination.

(4) (a) A seven day shift worker, i.e. a shift worker who is
rostered to work regularly on Sundays and holidays shall be
allowed one week�s leave in addition to the leave to which he
is otherwise entitled under this clause.

(b) Where a worker with twelve months� continuous serv-
ice is engaged for part of a qualifying twelve-monthly period
as a seven day shift worker, he shall be entitled to have the
period of annual leave to which he is otherwise entitled under
this clause increased by one-twelfth of a week for each com-
pleted month he is continuously so engaged.

(5) If any award holiday falls within a worker�s period of
annual leave and is observed on a day which in the case of
that worker would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

 (6) (a) A worker whose employment terminates after he
has completed a twelve monthly qualifying period and who
has not been allowed the leave prescribed under this clause in
respect of that qualifying period shall be given payment pur-
suant to paragraphs (b) and (c) of subclause (3) of this clause
in lieu of that leave or, in a case to which subclause (9), (10),
or (11) of this clause applies, in lieu of so much of that leave
as has not been allowed unless�

 (i) He has been justifiably dismissed for misconduct;
and

(ii) the misconduct for which he has been dismissed
occurred prior to the completion of that qualifying
period.

(b) If, after one month�s continuous service in any qualify-
ing 12 monthly period an employee lawfully leaves his em-
ployment or the employee�s employment is terminated by the
employer through no fault of the employee, the employee shall
be paid 2.923 hours� pay at the rate of wage prescribed by
paragraph (b) of subclause (3) of this clause, divided by 38, in
respect of each completed week of continuous service.

 (7) Any time in respect of which a worker is absent from
work except time for which he is entitled to claim sick pay or
time spent on holidays or annual leave as prescribed by this
award shall not count for the purpose of determining his right
to annual leave.

(8) In the event of a worker being employed by an employer
for portion only of a year, he shall only be entitled, subject to
subclause (6) of this clause to such leave on full pay as is
proportionate to the length of service during that period with
such employer, and if such leave is not equal to the leave given

to the other workers he shall not be entitled to work or pay
whilst the other workers of such employer are on full pay.

(9) Annual leave shall be given and taken in one or two
continuous periods. If the annual leave is given in two con-
tinuous periods then one of those periods must be at least
three consecutive weeks. Provided that if the employer and
employee so agree then the employee�s annual leave entitle-
ment may be given in two separate periods, neither of which
is of at least three consecutive weeks, or in three separate pe-
riods.

Provided further that an employee may, with the consent of
the employer, take short term annual leave not exceeding five
days in any calendar year, at a time or times separate from any
of the periods determined in accordance with this subclause.

(10) Where an employer closes down his business, or a sec-
tion or sections thereof, for the purposes of allowing annual
leave to all or bulk of the workers in the business, or section
or sections concerned, the following provisions shall apply:

(a) He may be giving not less than one month�s notice
of his intention so to do, stand off for the duration of
the close-down all workers in the business or sec-
tion or sections concerned.

(b) An employer may close down his business for one
or two separate periods for the purpose of granting
annual leave in accordance with this subclause. If
the employer closes down his business in two sepa-
rate periods one of those periods shall be for a pe-
riod of at least three consecutive weeks. Provided
that where the majority of the workers in the busi-
ness or section or sections concerned agree, the em-
ployer may close down his business in accordance
with this subclause in two separate periods neither
of which is of at least three consecutive weeks, or in
three separate periods. In such cases the employer
shall advise the workers concerned of the proposed
date of each close-down before asking them for their
agreement.

 (11) (a) An employer may close down the business, or sec-
tion or sections thereof, for a period of at least three consecu-
tive weeks and grant the balance of the annual leave due to an
employee in one continuous period in accordance with a ros-
ter. Provided that by agreement with the majority of employ-
ees concerned, an employer may close down the plant for a
period of least 14 consecutive days including non-working
days and grant the balance of the annual leave due to an em-
ployee by mutual arrangement.

(b) An employer may close down his business, or a section
or sections thereof for a period of less than three consecutive
weeks and allow the balance of the annual leave due to a worker
in one or two continuous periods, either of which may be in
accordance with a roster. In such a case the granting and tak-
ing of annual leave shall be subject to the agreement of the
employer and the majority of the workers in the business, or a
section or sections thereof respectively and before asking the
workers concerned for their agreement, the employer shall
advise them of the proposed date of the close-down or close-
downs and the details of the annual leave roster.

(12) The provisions of this clause shall not apply to casual
workers.

22.�ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at the

employee�s place of employment during the ordinary hours of
work by reason of personal ill health or injury shall be enti-
tled to payment during such absence in accordance with the
provisions of this clause.

(i) Employee who actually works 38 ordinary hours each
week
An employee whose ordinary hours of work are ar-
ranged in accordance with placitums (i) and (ii) of
paragraph (a) of subclause (3) of Clause 11.�Hours
so that the employee actually works 38 ordinary
hours each week shall be entitled to payment during
such absence for the actual ordinary hours absent.

(ii) Employee who works an average of 38 ordinary
hours each week
An employee whose ordinary hours of work are ar-
ranged in accordance with placitums (iii) or (iv) of
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paragraph (a) of subclause (3) of Clause 11.�Hours
so that the employee works an average of 38 ordi-
nary hours each week during a particular work cycle
shall be entitled to pay during such absence calcu-
lated as follows�
duration of absence        appropriate weekly rate
��������      X   ����������
ordinary hours normally 5
worked that day
An employee shall not be entitled to claim payment
for personal ill health or injury nor will the employ-
ee�s sick leave entitlement be reduced if such ill
health or injury occurs on the week day the employee
is to take off duty in accordance with placitums (iii)
or (iv) of paragraph (a) of subclause (3) of Clause
11.�Hours.

(b) Notwithstanding the provisions of paragraph (a) of
this subclause an employer may adopt an alternative
method of payment of sick leave entitlements where
the employer and the majority of the employees so
agree.

(c) Entitlement to payment shall accrue at the rate of
one sixth of a week for each completed month of
service with the employer.

(d) If in the first or successive years of service with the
employer an employee is absent on the ground of
personal ill health or injury for a period longer than
the employee�s entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of serv-
ice, or at the time the employee�s services terminate,
if before the end of that year of service, to the extent
that the employee has become entitled to further paid
sick leave during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 24 hours of the
commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers per-
sonal ill health or injury during the time when the employee is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to the employee�s place of residence or a hospital as
a result of his personal ill health or injury for a period of seven
consecutive days or more and the employee produces a cer-
tificate from a registered medical practitioner that the employee
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause
if the employee is unable to attend for work on the working
day next following the employee�s annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the

employee was entitled at the time the employee proceeded on
annual leave and shall not be made with respect to fractions of
a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 21.�Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
21.�Holidays and Annual Leave shall be deemed to have
been paid with respect to the replaced annual leave.

 (6) Where a business has been transmitted from one em-
ployer to another and the employee�s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 66 of
the Western Australian Industrial Gazette at pages 1-4, the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers� Compensation Act nor to employees whose injury
or illness is the result of the employee�s own misconduct.

(8) The provisions of this clause do not apply to casual em-
ployees.

23.�LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume

59 of the �Western Australian Industrial Gazette� at pages 1
to 6 both inclusive shall be deemed to be part of this award.

24.�BEREAVEMENT LEAVE
A worker other than a casual worker, shall be entitled to a

maximum of two day�s leave without loss of pay on each oc-
casion and on production of satisfactory evidence of the death
in Australia of the worker�s husband, wife, father, mother,
brother, sister or child.

25.�REPRESENTATIVE INTERVIEWING WORKERS
(1) On notifying the employer or his representative an ac-

credited representative of the union shall be permitted to in-
terview a worker during the recognised meal hour on the
business premises of the employer at the place at which the
meal is taken but this permission shall not be exercised with-
out the consent of the employer more than once in any one
week.

(2) In the case of a disagreement existing or anticipated con-
cerning any of the provisions of this award, an accredited rep-
resentative of the union, on notifying the employer or his
representative, shall be permitted to enter the business premises
of the employer to view the work the subject of any such disa-
greement but shall not interfere in any way with the carrying
out of such work.

26.�POSTING OF AWARD AND UNION NOTICES
The employer shall keep a copy of this award in a conven-

ient place in the workshop, and he shall also provide a notice
board for the posting of union notices.

27.�BOARD OF REFERENCE
(1) The Commission hereby appoints, for the purposes of

this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
section 48 of the Industrial Arbitration Act, 1979.

(2) The Board of Reference is hereby assigned the function
of allowing, approving, fixing, determining or dealing with
any matter which, under this award, may be allowed, approved,
fixed, determined or dealt with by a Board of Reference.
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28.�LIFT INDUSTRY ALLOWANCE
(1) Tradespeople and their assistants who preform work in

connection with the installation, servicing, repairing and/or
maintenance of lifts and escalators, other than in the employ-
er�s workshops, shall be paid an amount of $61.70 per week
as a lift industry allowance in consideration of the peculiari-
ties and disabilities associated with such work and in recogni-
tion of the fact that employees engaged in such work may be
required to perform and/or assist to perform, as the case may
be, any of such work.

 (2) Apprentices shall be paid a percentage of the Lift In-
dustry Allowance per week as follows�

Five Year Term %
First Year 40
Second Year 48
Third Year 55
Fourth Year 75
Fifth Year 88
Four Year Term %
First Year 42
Second Year 55
Third year 75
Fourth Year 88
Three and a Half Year Term
First six Months 42
Next Year 55
Next Year 75
Final Year 88
Three Year Term
First Year 55
Second Year 75
Third Year 88

(3) A Junior Worker shall be paid a percentage of the Lift
Industry Allowance per week as follows�

Junior Workers (Male) %
Under 16 years of age 35
Between 16 and 17 years 40
Between 17 and 18 years 48
Between 18 and 19 years 55
Between 19 and 20 years 75
Between 20 and 21 years 88

(4) An employee who is ordinarily engaged in the employ-
ers workshop and who, from time to time is required to per-
form any of the work prescribed in subclause (1) hereof shall
in respect of such work, be entitled to payment of portion of
the lift industry allowance in accordance with the provisions
of clause 7.�Higher Duties.

 (5) The lift industry allowance prescribed in subclauses (1),
(2) and (3) hereof shall be paid for all purposes of the Award.

(6) Nothing herein shall in itself operate to reduce the al-
lowance to any worker below that received by him at the date
of this Award.

29.�DISPUTE SETTLEMENT PROCEDURE
(1) The parties agree that observance of a Dispute Settling

Procedure by all parties will lead to increased efficiency. To
this end the parties agree to the following in the case of a
dispute:

(a) Discussions in the first instance shall take place be-
tween the employee/s concerned and the immediate
supervisor.

(b) Discussions between the employee/s concerned and,
at their or the company request, the appropriate un-
ion�s Shop/Delegates and the immediate supervisor.

(c) Discussions involving the employee/s, the Shop
Steward/s and more Senior Management.

(d) Discussions involving representatives from the state
branch of the union/s concerned and employer rep-
resentatives where necessary.

(e) Discussions involving senior union officials (State
Secretary or nominated representative) and employer
representatives where necessary.

� There should be an opportunity within the pro-
cedures for any party to raise the issue to a
higher stage.

(2) There shall be a commitment by the parties to achieve
adherence to the procedures. This will be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.

(3) Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

(4) Reasonable time limits where applicable, will be placed
on completion of discussions throughout the procedures.

 (5) Emphasis shall be placed on a negotiated settlement.
However, the procedure shall provide that after the negotia-
tion process has been exhausted the grievance may be referred
to the Western Australian Industrial Relations Commission
for conciliation and other forms of assistance which may be
acceptable to all parties.

(6) In order to allow for the peaceful resolution of griev-
ances every endeavour shall be made to avoid stoppages of
work, lockouts or any other bans or limitations on the per-
formances to work while the procedures of negotiation and
conciliation are being followed.

(7) The company shall ensure that all practices applied dur-
ing the course of any dispute are in accordance with safe work-
ing practices and consistent with established custom and
practice at the workplace.

30.�MINIMUM WAGE�ADULT EMPLOYEES
Notwithstanding the provisions of this award, no employee

(including an apprentice), twenty-one years of age or over,
shall be paid less than $275.50 per week as his/her ordinary
rate of pay in respect of the ordinary hours of work prescribed
by this award, but that minimum rate of pay does not apply
where the ordinary rate of pay (including any part thereof pay-
able in addition to the award rate) is not less than $275.50.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

31.�LIBERTY TO APPLY
Liberty is reserved to apply to amend in respect of�

(1) Clause 34.�Redundancy if such a course is deemed
to be appropriate because of changes in emerging
industry standards.

32.�ADVERSE WEATHER
(1) Application of this clause

(a) The provisions of this clause shall apply to all em-
ployees employed on construction work as prescribed
in Clause 3.�Area and Scope of this Award, with
the exception of those personnel involved in the serv-
icing, repairing and modernisation of Lifts and/or
Escalators and those employees engaged in work
outside the 26 Metropolitan Regional Shires and the
Town of Mandurah and Bunbury.

(b) �Modernisation� referred to in (a) above shall mean
work involving extension of lift travel and/or total
or partial replacement of lift and escalator equipment
in an existing building, such work not being exposed
to outside weather.

(2) Adverse weather shall mean weather conditions by vir-
tue of which it is not reasonable nor safe for employees ex-
posed thereto to continue working whilst the same prevails.

(3) The employer, or his/her representative shall, when re-
quested by the employees or a representative of the employ-
ees, confer within a reasonable period of time which shall not
exceed 30 minutes for the purpose of determining whether or
not the conditions referred to in subclause (2) of this clause
apply.

 (4) Where it is agreed conditions referred to in subclause
(2) do prevail, employees can be transferred from one loca-
tion on a site where it is unreasonable to work due to the con-
ditions to work at another location on the same site, or another
site which is not affected by adverse weather subject to the
following�

(a) Employees can be transferred from one location on
a site to work in areas which are not affected by con-
ditions of adverse weather even though there may
not be work for all employees in such areas.
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(b) Employees can be transferred from one site to an-
other site, and where necessary, transport will be
provided by the employer.

 (5) Wet Weather
Subject to the provisions of subclauses (2), (3) and (4) where

employees are in the sheds, because they have been rained off
or at starting, finishing or crib times and it is raining, they
shall not be required to go to work in a dry area or be trans-
ferred to another location or site unless adequate protection
such as protective clothing is provided; protection shall, where
necessary, be provided for the employees� tools to get from
the shed to the job.

 (6) Work in Heat
Work in heat shall mean work in extremes of high tempera-

ture by virtue of which it is not reasonable or not safe for
employees exposed thereto to continue working while such
conditions prevail. In which case the provisions of subclauses
(2), (3) and (4) shall be observed until such times as the con-
dition eases.

(7) Notwithstanding the provisions of this clause, employ-
ees whom by virtue of constraints of location, site or other
reasons are not transferred to a suitable place of work, shall
take shelter or relief from the prevailing conditions until nor-
mal stop time, or until released by the employer, whichever is
the sooner.

An employee so released by the employer shall not suffer
any loss of ordinary wages.

33.�SUPERANNUATION
(1) In accordance with this clause and subject to the rules of

the Fund, each employer shall, on behalf of each eligible full-
time, part-time or casual employee, as defined under the rules
of the relevant Fund, pay a weekly contribution at the rate of
three percent of ordinary time earnings into an approved oc-
cupational superannuation fund.

(2) For the purposes of the clause�
(a) �Ordinary time earnings� shall mean the classifica-

tion wage rate including, where appropriate, special
payments, any electrical licence allowance, any
overaward payments, leading hand allowance, tool
allowance, lift industry allowance under the Award
and shift loadings including weekend and public
holiday rates where the shift worked is part of the
employees ordinary hours of work.

(b) �Approved occupational superannuation fund� shall
mean any superannuation fund which meets the op-
erational standards for occupational superannuation
schemes.

(c) For the purposes of this clause, the preferred Occu-
pational Superannuation Scheme is Westscheme.

 (3) Where an employee elects to make additional voluntary
contributions to the superannuation fund by way of wage de-
ductions, the employer shall facilitate such deductions in ac-
cordance with the employee�s directions and the rules of the
fund.

(4) (a) This clause shall not apply to an employer who as of
19 September 1990 or as at the date of becoming respondent
to this Award, is already satisfying, and continues to satisfy
the requirements of subclause (1) hereof by providing new or
improved superannuation benefits or contributions equivalent
to 3% of ordinary time earnings in accordance with the Occu-
pational Superannuation Standards Act and Regulations.

(b) In circumstances where a Union is concerned about a
fund utilised in subclause (4)(a) hereof, it may challenge the
suitability of that fund with the employer and in the event of
this dispute may be referred to the West Australian Industrial
Relations Commission for determination.

(5) (a) Contributions as prescribed in subclause (1) hereof
shall continue whilst a member of the fund is absent on paid
annual leave, paid sick leave, long service leave, public holi-
days, jury service and bereavement leave.

(b) Contributions shall not be required in respect of any
absence from work without pay.

(6) No Reduction
Nothing contained herein shall serve to reduce any super-

annuation entitlement which an employee was receiving at
the time provisions in this clause become effective.

34.�REDUNDANCY
(1) Definition
�Redundancy� means a situation where an employee ceases

to be employed by an employer, respondent to this Award,
other than for reasons of misconduct. �Redundant� has a cor-
responding meaning.

(2) Redundancy Pay
A redundant employee shall receive redundancy/severance

payments, calculated as follows, in respect of all continuous
service (as defined by this Award) with his or her employer
provided that any service prior to 19 October 1989 shall not
be counted as service.
PERIOD OF CONTINUOUS REDUNDANCY/SEVERANCE PAY
SERVICE WITH AN EMPLOYER

1 year or more but less 2.4 weeks pay plus, for all service in
than 2 years excess of 1 year, 1.75 hours pay per com-

pleted week of service up to a maximum
of 4.8 weeks pay

2 years or more but less 4.8 weeks pay plus, for all service in
than 3 years excess of 2 years, 1.6 hours pay per com-

pleted week of service up to a maximum
of 7 weeks pay

3 years or more but less 7 weeks pay plus, for all service in
than 4 years excess of 3 years, 0.73 hours pay per com-

pleted week of service up to a maximum
of 8 weeks pay

4 years or more 8 weeks pay

Provided that an employee employed for less than twelve
(12) months shall be entitled to a redundancy/severance pay-
ment of 1.75 hours per week of service if, and only if, redun-
dancy is occasioned otherwise than by the employee.

(3) �Weeks pay� means the ordinary time rate of pay at the
time of termination for the employee concerned.

(4) If an employee dies with a period of eligible service
which would have entitled that employee to redundancy pay,
such redundancy pay entitlement shall be paid to the estate of
the employee.

(5) (a) Any period of service as a casual shall not entitle an
employee to accrue service in accordance with this clause for
that period.

(b) Service as an apprentice will entitle an employee to ac-
cumulate credits towards the payment of a redundancy ben-
efit in accordance with this Clause if the employee completes
an apprenticeship and remains in employment with that em-
ployer for a further 12 months.

(6) An employer bound by this Award may utilise a fund to
meet all or some of the liabilities created by this Clause. Where
an employer utilises such a fund:

(a) Payments made by a fund designed to meet an em-
ployer�s liabilities under this Clause, to employees
eligible for redundancy/severance pay shall be set
off against the liability of the employer under this
Clause, and the employee shall receive the fund pay-
ment or the Award benefit whichever is the greater
but not both; or

(b) Where a fund, which has been established pursuant
to an agreement between Unions and employers, does
not make payments in accordance with this Clause,
contributions made by an employer on behalf of an
employee to the fund shall, to the extent of those
contributions, be set off against the liability of the
employer under this Clause, and the payments to the
employee shall be made in accordance with the rules
of the fund or any agreement relating thereto and the
employee shall be entitled to the fund benefit or the
Award benefit whichever is the greater but not both.

(7) Employee Leaving During Notice
An employer whose employee is to be terminated in accord-

ance with this Clause may terminate his or her employment
during the period of notice and if this occurs, shall be entitled
to the provisions of this Clause as if the employee remains
with the employer until expiry of such notice. Provided that
in such circumstances, the employee shall not be entitled to
payment in lieu of notice.

(8) Transmission of Business
(a) Where the business is, before or after the date of this

Award, transmitted from an employer (in this
subclause called �the transmittor�) to another
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employer (in this subclause called �the transmittee�)
and an employee who at the time of such transmis-
sion was an employee of the transmittor in that busi-
ness becomes an employee of the transmittee:

(i) The continuity of the employment of the em-
ployee shall be deemed not to have been bro-
ken by reason of such transmission;

and
(ii) The period of employment which the em-

ployee has had with the transmittor or any prior
transmittor shall be deemed to be service of
the employee with the transmittee.

(b) In this subclause �business� includes trade, process,
business or occupation and includes part of any such
business and �transmission� includes transfer, con-
veyance, assignment or succession whether by agree-
ment or by operation of law and �transmitted� has a
corresponding meaning.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

FIRST SCHEDULE�WAGES
(1) (a) The rate of wage payable to each employee covered

by this award shall be set out hereunder and shall comprise
the base rate and supplementary payment for each classifica-
tion and in addition the special payment assigned to the class
of work.
Classifications Base Rate Supplementary Additional 1st & 2nd Total Rate

Per Week Payment Payment Safety Net Per week
Per Week Per Week Adjustment

$ $ $ $ $
Lift Industry Employee
Grade 5
Electrician
�Special Class 389.80 52.10 15.60 16.00 473.50
Lift Industry Employee
Grade 4
 Fitter Erector 379.60 52.10 15.60 16.00 463.30
Lift Industry Employee
Grade 3
 Electrical Fitter
 Electrical Installer
Fitter 364.80 52.10 15.60 16.00 448.50
Lift Industry Employee
Grade 2
Tool and Material
Storeperson 324.70 52.10 15.60 16.00 408.40
Lift Industry Employee
Grade 1
Tradesperson�s
Assistant 310.90 52.10 15.60 16.00 394.60

(b) The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under the
December 1994 State Wage Decision. This second $8.00 per
week arbitrated safety net adjustment may be offset to the ex-
tent of any wage increase payable since 1 November 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
arbitrated safety net adjustment. Increases made under previ-
ous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

 (2) Interim Arrangements:
The wage rates and classification structure as prescribed in

subclause (1) hereof are an interim measure to allow the par-
ties to facilitate a testing process of the new classification struc-
ture in the lift industry and to assist in the smooth transition
from the old classification structure to the new classification
structure when finalised.

(3) Leading Hands:
In addition to the appropriate total wage prescribed in

this clause, a leading hand shall be paid�
$

(a) If placed in charge of not
less than three and not more
than ten other employees 16.60

(b) If placed in charge of more
than ten and not more than
twenty other employees 25.40

(c) If placed in charge of more
than twenty other employees 32.70

(4) Apprentices:
(Wage rate per week expressed as a percentage of the

base rate, supplementary payment and additional payment
shown for a Lift Industry Worker Grade 3)

Five Year Term %
First Year 40
Second Year 48
Third Year 55
Fourth Year 75
Fifth Year 88
Four Year Term
First Year 42
Second Year 55
Third Year 75
Fourth Year 88
Three and a Half Year Term
First six Months 42
Next Year 55
Next Year 75
Final Year 88
Three Year Term
First Year 55
Second Year 75
Third Year 88

(5) Junior Workers:
(Wage rate expressed as a percentage of the Lift Indus-

try Worker Grade 1 base rate, supplementary payment
and additional payment).

Base Supp. Pay
Rate & Add. Pay

Per Week Per Week
% %

Under 16 years of age 35 30
Between 16 and 17 years of age 45 35
Between 17 and 18 years of age 55 40
Between 18 and 19 years of age 65 48
Between 19 and 20 years of age 78.5 55
Between 20 and 21 years of age 93 75

(6) (a) Where an employer does not provide a tradesperson
or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work
as a tradesperson or as an apprentice the employer shall pay a
tool allowance of:

(i) $9.20 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $9.20

being the percentage which appears against his/her
year of apprenticeship in Clause 3.�Leading Hands
of this schedule, for the purpose of such tradesperson
or apprentice supplying and maintaining tools ordi-
narily required in the performance of his/her work
as a tradesperson or apprentice.

(b) Any tool allowance paid pursuant of paragraph (a) of
this clause shall be included in, and form part of, the ordinary
weekly wage prescribed in this schedule.

(c) An employer shall provide for the use of tradespersons
or apprentices all necessary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any
tools supplied by his/her employer if lost through his/her neg-
ligence.
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(7) Structural Efficiency:
(a) The parties to this Award are committed to co-oper-

ating positively to increase the efficiency, produc-
tivity and international competitiveness of the Lift
Industry and to enhance the career opportunities and
job security of employees in the industry.

(b) The parties will establish working groups for the test-
ing and/or trialling of various skill levels and to en-
able proper consultation with both employees and
employers in the industry on matters consistent with
the objectives of subclause (a) herein. The parties
shall process any such matters through the working
groups.

(c) Measures raised for consideration consistent with
subclause (c) herein shall be related to implementa-
tion of new classification structure, any facilitative
provisions contained in this Award and matters con-
cerning training.

(d) Without limiting the rights of either an employer or
a Union to arbitration, any other measure designed
to increase flexibility on a site or within an enter-
prise sought by any party shall be notified to the rel-
evant working group and by agreement of the parties
involved shall be implemented subject to the fol-
lowing requirements:

(i) The changes sought shall not affect provisions
reflecting national standards recognised by the
Western Australian Industrial Relations Com-
mission.

(ii) The working group will consider the implica-
tions of the proposed measures for existing
on-site arrangements.

(iii) The majority of employees affected by any
change at the site or enterprise must genuinely
agree to the change.

(iv) No employee shall lose income as a result of
the change.

(v) The relevant Union or Unions must be a party
to the agreement.

(vi) The relevant Union or Unions shall not un-
reasonably oppose any agreement.

(vii) Any agreement shall be subject, where appro-
priate, to approval by the Western Australian
Industrial Relations Commission and, if ap-
proved, shall operate as a Schedule to this
Award and take precedence over any provi-
sion of this Award to the extent of any incon-
sistency.

(e) Award restructuring should be given its wider mean-
ing, and should not be confined to the restructuring
of classifications but may extend to the review of
other restrictive provisions which currently operate.
To that end, such restrictive provisions will be re-
viewed on an on-going basis.

(f) The parties to this Award recognise that in order to
increase the efficiency, productivity and international
competitiveness of industry, a greater commitment
to training and skill development is required. Ac-
cordingly, the parties commit themselves to:

(i) Developing a more highly skilled workforce;
(ii) Providing employees with career opportuni-

ties through appropriate training to acquire
additional skills; and

(iii) Removing barriers to the utilization of skills
acquired.

(h) Any disputes arising in relations to the implementa-
tion of this Clause shall be subject to the provisions
of Clause 29.�Dispute Settlement Procedure.

 (8) Award Modernisation
(a) The parties are committed to modernising the terms

of the Award so that it provides for more flexible
working arrangements, improves the quality of work-
ing life, enhances skills and job satisfaction and as-
sists positively in the restructuring process.

(b) The parties commit themselves to the following prin-
ciples as part of the structural efficiency process and
have agreed to participate in a testing process in ac-
cordance with the provisions of this Clause:

(i) Acceptance in principle that any new Award
skill level definitions developed will be more
suitable for the needs of the industry, some-
times more broadly based, in other matters
more truly reflective of the different skill lev-
els of the tasks now performed, but which shall
incorporate the ability for an employee to per-
form a wider range of duties where appropri-
ate.

(ii) The parties will seek to create a genuine ca-
reer path for employees which allows advance-
ment based on industry accreditation and
access to training.

(iii) Co-operation in the transition from the old
structure to any new structure in an orderly
manner without creating false expectations or
disputation.

SECOND SCHEDULE�RESPONDENTS
E.P.L.�Kone
Boral Elevators
Otis Elevators Company Pty Limited
Schindler Grant Lifts Pty Limited

THIRD SCHEDULE�MEMORANDUM OF
AGREEMENT

(1) In line with the decision of the Commission in Court
Session in Application No. 1940 of 1989 the parties are com-
mitted to Award Restructuring which will provide for improve-
ment in efficiency and productivity in the Lift Industry.

(2) The parties agree that Award Restructuring will also pro-
vide the opportunity for employees to obtain better paid and
more varying and fulfilling jobs.

(3) A main desire of the parties is to develop a new wage
and classification structure which will promote the objectives
sought in points (1) and (2) above.

(4) To enhance the implementation of award restructuring
in this State and to allow for the particular needs of the indus-
try in Western Australia to be explored and addressed, the
parties agree to establish a State working group to examine
the national proposals for award restructuring and to examine
all other proposals considered appropriate by the parties to
award restructuring for the lift industry in Western Australia
including any new classification structure and appropriate
definitions. The State working group will consult and liaise
with any Federal Award working parties where appropriate.

(5) The parties accept that training in the non-trade, trade
and post-trade areas is broadening and changing and commit
themselves to assist in developing agreed training modules
and courses within the structures provided by the State Em-
ployment Skills Development Authority (S.E.S.D.A.) (when
operative) and the appropriate training board or any other
agreed accredited body/authority.

(6) The parties state that award restructuring should not be
used as a vehicle for job shedding. On the contrary, through
improved industry competitiveness, award restructuring should
enhance job security.

(7) The parties agree to discuss all structural efficiency meas-
ures and are committed to modernising the terms of the award
so that it provides for more flexible working arrangements,
improves the quality of working life, enhances skills and job
satisfaction and assists positively in the restructuring process.

(8) The parties agree that structural efficiency measures are
not a repeat of the second tier exercise and note that proposals
for change should not be approached in a negative cost cut-
ting manner.

(9) In the transition from the old classification structure to
any new structure that may be developed and to avoid dispu-
tation on future reclassification the following principles and
procedures should apply.

(a) Employees will transfer to any new classification
structure without loss of pay in accordance with a
schedule agreed between the parties which will �line-
up� the old classifications with any new levels.
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(b) In the event that there is a claim for reclassification
by an existing employee to a higher level under any
new structure on the ground that the employee pos-
sesses equivalent skill and knowledge gained through
on the job experience or on any other ground the
following principles apply�

 (i) The parties agree that the existing award dis-
putes avoidance procedures shall be followed;

 (ii) Agreed competency standards shall be estab-
lished by the parties in conjunction with
T.A.F.E. and S.E.S.D.A. (when operative) for
all levels in any new classification structure
before any claims for reclassification are proc-
essed;

(iii) An agreed authority such as T.A.F.E. or
S.E.S.D.A. (when operative) shall test the va-
lidity of an employee�s claim for reclassifica-
tion.

(c) Reclassification to any higher level shall be contin-
gent upon such additional work being available and
required to be performed by the employer.

(10) Adult Apprenticeships will be an integral part of any
restructured award classification structure.

(11) Consistent with the A.C.T.U.�s undertaking to the Na-
tional Wage Case decision and in accordance with the State
Wage Case decision employees shall perform a wider range
of duties including work which is incidental or peripheral to
their main trades or functions, subject to safety requirements
and the individual�s competency to perform the work. How-
ever, such incidental or peripheral work shall not have the
effect of de-skilling either individual employees or classifica-
tions.

(12) The parties recognise that for industry restructuring to
be effective the process must be on going, particularly in re-
spect to training. However, it is acknowledged that prior to
the second monetary amounts referred to in the September
1989 State Wage Case being available the parties will have
demonstrated compliance with award restructuring under the
State Wage Principles by State award changes being made.

FOURTH SCHEDULE�NAMED PARTIES TO THE
AWARD

Unions Parties
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, Western Australian
Branch.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian
Branch.

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representative of an
organisation of employees having access to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

 (11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appen-
dix at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

MISCELLANEOUS WORKERS� (ACTIV
FOUNDATION) AWARD

No. A 20 of 1980.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 5th day of December 1996.
J. CARRIGG,

Registrar.
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Miscellaneous Workers� (Activ Foundation) Award.

1.�TITLE
This Award shall be known as the Miscellaneous Workers�

(Activ Foundation) Award.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
1. Title

1A Statement of Principles�August 1996
2. Arrangement
3. Area and Scope
4. Definitions
5. Contract of Service
6. Hours
7. Overtime
8. Shift Work
9. Meal Money

10. Higher Duties
11. Qualifications Loading
12. Holidays and Annual Leave
13. Sick Leave
14. Maternity Leave
15. Short/Bereavement Leave
16. Long Service Leave
17. District Allowance
18. Car Allowance
19. Travelling
20. Transfers
21. Travelling Time
22. Relieving or Special Duty
23. Travelling, Transfers and Relieving Duty
24. Removal Allowance
25. Dirty Work
26. Protective Clothing and Uniforms
27. Part-Time Employees
28. Casual Employees
29. Special Rates and Provisions
30. Payment of Wages
31. Time and Wages Record
32. Right of Entry
33. Posting of Award
34. Introduction to Change
35. Study Leave
36. No Reduction
37. Wages
38. Deduction of Union Subscriptions
39. Trade Union Training Leave
40. Leave to Attend Union Business
41. Continuity of Entitlements
42. House Supervisors and House Managers
43. Consultation and Enterprise Bargaining

Appendix�Resolution of Disputes Requirement
Schedule A�Parties to the Award
Schedule B�Respondents
Schedule C�Memorandum of Agreement
Appendix�S.49B�Inspection Of Records Require-
ments

3.�AREA AND SCOPE
This Award shall operate throughout the State of Western

Australia to the employees classified in Clause 37.�Wages
of this Award employed by Activ Foundation Incorporated
and to their employer.

4.�DEFINITIONS
(1) Union means the Federated Miscellaneous Workers�

Union of Australia, Hospital, Service & Miscellaneous, W.A.
Branch.

(2) (a) �House Supervisor� shall mean a person who coor-
dinates the daily routines of a group of residents living in a
group home or hostel on a live-in basis.

(b) �House Manager� shall mean a person who in addition
to performing the duties of a House Supervisor is required to

perform additional administrative tasks associated with man-
aging the group home or hostel.

(3) Residents� Aide/Domestic means a person employed at
a hostel to perform domestic or other duties as directed.

(4) Cook means a person employed as a Cook.
(5) Tradesperson Cook means a person employed in cook-

ing who possesses recognised qualifications in the trade of
cooking.

(6) Laundress means a person employed as a Laundress.
(7) Gardener means a person employed as a Gardener.
(8) Cleaner means a person employed as a Cleaner.

5.�CONTRACT OF SERVICE
(1) The contract of service shall be by the fortnight and shall

be terminated by the giving of a fortnight�s written notice on
either side or by the payment by the employer of a fortnight�s
wages or by the forfeiture of a fortnight�s wages by the em-
ployee as the case may be. Provided that a period less than
two weeks may be agreed on between the employer and the
employee concerned.

(2) The provisions of this clause do not affect the employ-
er�s right to dismiss an employee without notice for miscon-
duct in which case wages shall be paid up to the time of
dismissal.

(3) (a) An employer may direct an employee to carry out
such duties as are within the limits of the employee�s skill
competence and training consistent with the classification level
for which the employee is employed pursuant to Clause 37.�
Wages of this award provided that such duties are not desig-
nated to promote de-skilling.

(b) An employer may direct, pursuant to paragraph (a) of
this subclause, an employee to carry out such duties and use
such tools and equipment as may be required provided that
the employee has been properly trained in the use of such
tools and equipment.

(c) Any direction issued by an employer pursuant to para-
graphs (a) and (b) of this subclause shall be consistent with
the responsibility of the employer to provide a safe and healthy
working environment in accordance with the provisions of
the Occupational Health, Safety and Welfare Act, 1987 and
Regulations.

6.�HOURS
(1) The ordinary working hours shall be 76 hours per fort-

night.
(2) The ordinary hours of work shall be rostered over not

more than ten shifts per fortnight.
(3) Not more than six consecutive shifts shall be worked in

any roster period.
(4) (a) The minimum shift length will be 4 hours for full-

time employees and 3 hours for part-time employees.
(b) The maximum shift length shall be 10 hours.
 (5) Each employee shall be given at least a ten hour break

between finishing the previous shift and commencing his/her
next shift.

(6) (a) The provisions of this paragraph apply to day em-
ployees.

(i) The ordinary hours of duty for employees employed
in the vocational area shall be worked between the
hours of 7.00 am and 6.00 pm.
The actual hours worked by vocational area employ-
ees shall be 8.00 am to 4.00 pm unless the Western
Australian Industrial Relations Commission, pursu-
ant to Section 44 of the Industrial Relations Act 1979,
orders hours, within the spread of hours specified in
this subclause, to be the hours actually worked.

(ii) The ordinary hours of duty for a Gardener shall be
between the hours of 6.00 am and 5.00 pm.

(iii) The ordinary hours of duty for all other employees
shall be between the hours of 6.00 am and 6.00 pm.

(b) The provisions of this paragraph apply to shift employ-
ees.

Subject to subclause (1) of this clause the ordinary hours of
duty for an employee working shift work shall be determined
by a roster. The provisions of such roster shall not be altered
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without the agreement of the parties, or in default, by Order of
the Commission.

(7) No employee shall be compelled to work more than five
hours without a meal break.

(8) The ordinary hours of duty shall include a meal break
which shall not be less than 30 minutes, and not be counted as
time worked.

Provided that where an employee is called on duty during a
meal break, the period worked shall be counted in the ordi-
nary hours of duty.

(9) A morning tea break shall be provided by the employer.
The time allowed for such break shall not exceed 10 minutes,
shall be taken when convenient to the employer and be with-
out deduction of pay for such time.

(10) An employee�s work shall be so arranged that there is
at least a 10 hour break between the completion of work on
one day, and the commencement of work on the next day.

 (11) Weekend work:
(a) An employee, other than a house supervisor or house

manager, shall be paid for ordinary hours worked
between midnight on Friday and midnight on Sun-
day at the rate of time and one half.

(b) The rates prescribed herein shall be in substitution
for and not cumulative on the rates prescribed on
Clause 8.�Shift Work, of this award.

 (12) Any significant changes in rostering arrangements will
be implemented in the following manner:

(a) The proposed roster variations for each site or subsite
shall be explained to the employees concerned and
to the Union who will consider them.

(b) The affected parties (ie site management, employ-
ees and the Union) will then consult with each other
with a view to agreeing to the proposed roster.

(c) Where agreement cannot be reached, the issues will
be referred to the Western Australian Industrial Re-
lations Commission for conciliation and, if neces-
sary, arbitration.

7.�OVERTIME
(1) Subject to subclause (2) of this clause all time worked

outside the ordinary hours of duty shall be overtime and shall
be paid for at the rate of time and one-half for the first two
hours and double time thereafter.

(2) (a) All time worked outside ordinary working hours on
any day between midnight and 6.00 a.m. or on a Saturday
after 12.00 noon or on a Sunday shall be paid for at the rate of
double time.

(b) All time worked outside ordinary working hours on any
day prescribed as a public holiday shall be paid for as pre-
scribed by subclause (3) of Clause 12�Holidays and Annual
Leave of this Award.

(2) (c) All time worked by a House Supervisor or House
Manager in excess of the week�s ordinary hours of duty shall
be overtime.

(3) In lieu of payment for overtime, an employee, on re-
quest, may be allowed time off proportionate to the payment
to which he is entitled but if he so requests in writing he shall
be allowed such time off up to a maximum of five days in
each year of service. Time off shall be taken at a time mutu-
ally convenient to the employee and the employer.

(4) Payment for overtime shall be computed on the rate ap-
plicable to the day on which the overtime is worked which
shall include any loading for afternoon or night shift, pro-
vided that with the exception of overtime worked on public
holidays the maximum rate payable under this Award shall
not exceed double the ordinary time rate.

(5) For the purpose of assessing overtime each day shall
stand alone.

(6) An employee required to work overtime beyond 2.00
p.m., or beyond 7.00 p.m. on any day shall be allowed an
unpaid break of at least 30 minutes between 12.00 noon and
2.00 p.m. or between 5.00 p.m. and 7.00 p.m. as the case may
be.

(7) When an employee is recalled to work for any purpose
he shall be paid a minimum of three hours at the appropriate

overtime rate but he shall not be obliged to work for three
hours if the work for which he was recalled is completed in
less time, provided that if an employee is called out within
three hours of starting work on a previous call he shall not be
entitled to any further payment for the time worked within
that period of three hours.

(8) (a) (i) For the purposes of this award an employee is on-
call when he is directed by the employer to remain at such a
place as will enable the employer to readily contact him dur-
ing the hours when he is not otherwise on duty. In so deter-
mining the place at which the employee shall remain, the
employer may require that place to be within a specified ra-
dius from the place of work.

(ii) An employee shall be paid the same hourly allowance as
that prescribed in the Nurses� (Public Hospitals) Award No. 6
of 1968, from time to time. Provided that payment in accord-
ance with this paragraph shall not be made with respect to any
period for which payment is otherwise made in accordance
with the provisions of this clause when the employee is re-
called to work.

(iii) Where the employer determines that there is a need for
an employee to be on-call or to provide a consultative service
and the means of contact is to be by telephone or telepage, the
employer shall where the telephone is not already installed
bear the cost of such installation.

(iv) (aa) Where the employee pays or contributes towards
the payment of the rental of such telephone the employer shall
pay the employee an amount being a proportion of the tele-
phone rental calculated on the basis that for each seven days
on which an employee is required to be on-call, the employer
shall pay the employee 1/52nd of the annual rental paid by the
employee.

(bb) Provided that where as a usual feature of the work an
employee is regularly required to be on-call or to provide a
consultative service the employer shall pay the full amount of
the telephone rental.

(v) Where the employer determines that the means of con-
tact is to be by a telepage or similar device the employer shall
supply such device to the employee at no cost to the employee.

(vi) Where the employer determines otherwise or it is not
possible to contact an employee by telephone or telepage, the
employer may send a taxi to the employee�s residence or such
other place with instructions for the employee to return to
work.

(vii) Notwithstanding the provisions of this subclause, where
the employer and the Union, in writing agree, other arrange-
ments may be made for compensation of on-call work.

(b) An employee referred to in paragraph (a) of this
subclause, who is not accommodated at the place of work,
shall if recalled to work:

 (i) be provided free of charge, with transport from his
home to the place of work and return; or

(ii) be paid the vehicle allowance provided by this award.
whichever is applicable.

(9) Overtime rates prescribed by this clause shall not apply
until after the ordinary rostered hours worked on that day.

8.�SHIFT WORK
(1) (a) The loading on the ordinary rates of pay for an after-

noon or night shift shall be $1.53 per hour or part thereof.
(b) For the purposes of this subclause:

(i) �Day Shift� shall mean a shift which commences
after 6.00 a.m. and before 12.00 midday.

(ii) �Afternoon Shift� shall mean a shift which com-
mences at or after 12.00 midday and before 6.00 p.m.

(iii) �Night Shift� shall mean a shift which commences
at or after 6.00 p.m. and before 6.01 a.m.

(2) (a) Shift work performed during ordinary hours on Sat-
urdays or Sundays shall be paid for at the rate of time and
one-half and on a public holiday shall be paid in accordance
with subclause (3)(a) of Clause 12�Holidays and Annual
Leave of this award.

(b) The rates prescribed in this subclause shall be in substi-
tution for and not cumulative on the rates prescribed in
subclause (1) of this clause.
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(c) Work performed by an employee in excess of the ordi-
nary hours of his shift, or on a rostered day off, shall be paid
for in accordance with Clause 7�Overtime of this award.

(3) Where an employee fails to attend for the appointed shift,
the employer shall attempt to find a relief for that shift.

9.�MEAL MONEY
(1) An employee required to work overtime before or after

his ordinary working hours on any day, shall, when such addi-
tional duty necessitates taking a meal away from his usual
place of residence, be supplied by his employer with any meal
required or be reimbursed for each meal purchased at the rate
of $5.70 for breakfast, $7.05 for the midday meal, and $8.45
for the evening meal: Provided that the overtime worked be-
fore or after the meal break totals not less than two hours.
Such reimbursement shall be in addition to any payment for
overtime to which he is entitled.

(2) The allowances prescribed in this clause shall alter in
accordance with the allowances prescribed from time to time
for Public Servants.

(3) The allowance prescribed in this Clause shall be paid
only where the employee has not been advised on the previ-
ous day or earlier of the requirement to work overtime.

10.�HIGHER DUTIES
(1) (a) An employee engaged on duties carrying a higher

rate than his/her ordinary classification shall be paid the higher
rate for the time he/she is so engaged, but if he/she is so en-
gaged for more than two hours of any one day or shift he/she
shall be paid the higher rate for the whole day or shift.

(b) Where part of the higher duties are being performed a
proportion of the allowance will be paid as agreed between
the Union and the employer.�

(2) An employee who is paid the higher rate as prescribed in
subclaue (1) hereof immediately prior to a public holiday un-
der this award, or immediately prior to commencing paid leave,
shall be paid for such holiday, or such leave as the case may
be, at that higher rate.

11.�QUALIFICATIONS LOADING
Employees who have completed the Diploma in Training

the Handicapped shall be paid an allowance of $5.00 per week.

12.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu thereof

shall, subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely, New Year�s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign�s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of the days
named in this subclause.

(b) Where�
(i) a day is proclaimed as a public holiday or as a public

half-holiday under Section 7 of the Public and Bank
Holidays Act, 1972; and

(ii) that proclamation does not apply throughout the State
or to the metropolitan area of the State,

that day shall be a public holiday or, as the case may be a
public half-holiday for the purposes of this award within the
district or locality specified in the proclamation.

(2) (a) When any of the days observed as a holiday in this
clause fall during a period of annual leave the holiday or holi-
days shall be observed on the next succeeding work day or
days as the case may be after completion of that annual leave.

(b) When any of the days observed as a holiday as prescribed
in this clause fall on a day when a shift employee is rostered
off duty and the employee has not been required to work on
that day he shall be paid as if the day was an ordinary working
day or if the employer agrees be allowed to take a day�s holi-
day in lieu of the holiday at a time mutually acceptable to the
employer and the employee.

 (3) (a) Any employee, subject to paragraph (b) of this
subclause, who is required to work on the day observed as a
holiday as prescribed in this clause in his normal hours of
labour or ordinary hours in the case of a shift employee shall
be paid for the time worked at the rate of double time and

one-half or if the employer agrees be paid for the time worked
at the rate of time and one-half and in addition be allowed to
observe the holiday on a day mutually acceptable to the em-
ployer and the employee.

(b) (i) An employee who is instructed by his employer to
hold himself on-call in accordance with the provisions of
subclause (8) of Clause 7�Overtime of this award on a day
observed as a public holiday during his normal hours of la-
bour or his ordinary hours in the case of a shift employee shall
be allowed to observe the holiday on a day mutually accept-
able to the employer and the employee.

(ii) An employee who is holding himself on-call during the
period specified in the preceding paragraph in accordance with
subclause (8) of Clause 7�Overtime of this award, shall be
paid for any time worked during the period at the rate of time
and one-half.

(4) (a) Except as hereinafter provided a period of four con-
secutive weeks� leave shall be allowed to an employee by the
employer after each period of 12 months� continuous service
with the employer.

(b) Such Annual Leave may be rostered at the employer�s
discretion provided that where an employee makes applica-
tion for annual leave the employer shall not unreasonably
oppose such application.

(5) The employee shall be paid for any period of annual
leave prescribed by this clause at the ordinary rate of wage,
and in the case of shift employees that rate of wage shall in-
clude the shift and weekend penalties the employee would
have received had the employee not proceeded on annual leave.
Where it is not possible to calculate the shift and weekend
penalties the employee would have received, the employee
shall be paid at the rate of the average of such payments made
each week over the four weeks prior to taking leave.

 (6) By mutual agreement, an employee may be allowed to
take the annual leave prescribed by this clause before the com-
pletion of 12 months� continuous service as prescribed by
subclause (4) of this clause.

(7) Subject as hereinafter provided:
(a) If after one month�s continuous service in any quali-

fying 12 monthly period an employee lawfully ter-
minates his service or his employment is terminated
by the employer through no fault of the employee,
the employee shall be paid 2.92 hours� pay in re-
spect of each completed week of continuous service
in that qualifying period.

(b) Employees provided for in subclause (8) of this
clause shall be paid 3.65 hours� pay in respect of
each completed week of service in lieu of the 2.92
hours� pay prescribed in paragraph (a) of this
subclause.

(c) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with subclause (6) of this clause and if the period of
leave so taken exceeds that which would become
due pursuant to paragraphs (a) and (b) of this
subclause, the employee shall be liable to pay the
amount representing the difference between the
amount received by him for the period of leave taken
in accordance with subclause (6) of this clause and
the amount which would have accrued in accord-
ance with paragraphs (a) and (b) of this subclause.
The employer may deduct this amount from moneys
due to the employee by reason of the other provi-
sions of this award at the time of termination.

(d) In addition to any payment to which he may be enti-
tled under this subclause, an employee whose em-
ployment terminates after he has completed a 12
monthly qualifying period and who has not been al-
lowed the leave prescribed under this award in re-
spect of that qualifying period shall be given payment
as prescribed in subclauses (5) and (10) of this clause
in lieu of that leave or in a case to which subclause
(9) of this clause applies, in lieu of so much of that
leave as has not been allowed unless he has been
justifiably dismissed for misconduct and the miscon-
duct for which he has been dismissed occurred prior
to the completion of that qualifying period.
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(e) The rate prescribed in subclause (3) hereof shall be
paid in lieu of the amounts to which an employee
may be entitled pursuant to Clause 8.�Shift Work
of this award.

(8) Shift employees who are rostered to work their ordinary
hours on Sundays and/or public holidays during a qualifying
period of employment for annual leave purposes shall be enti-
tled to receive additional leave as follows:

(a) if 35 ordinary shifts on such days have been
worked�one week.

(b) If less than 35 ordinary shifts on such days have been
worked the employee shall be entitled to have one
additional day�s leave for each seven ordinary shifts
so worked, provided that the maximum additional
leave shall not exceed five working days.

(9) The annual leave prescribed in this Clause shall be taken
in two portions, if so requested by the employee, provided
that no portion shall be less than two consecutive weeks. Ex-
cept where by agreement between the employer and employee
annual leave may be taken as a single day absence or in a
portion of one week made up of five consecutive days.�

(10) (a) When an employee, other than a shift employee,
proceeds on annual leave, he shall be paid a loading of 17.5
percent of his ordinary wage for four weeks at the time of
taking such leave. If an employee takes annual leave in two or
more periods he shall be paid 1/20th of the loading for each
day of leave he takes at the time of taking each period of his
leave.

(b) When a shift employee, other than a shift employee who
qualifies for additional leave under subclause (8) of this clause,
proceeds on annual leave he shall be paid a loading of either
17.5 percent of his ordinary wage for four weeks or an amount
equivalent to the shift and weekend penalties the employee
would have received if he had not proceeded on annual leave,
whichever amount is the greater. If an employee takes annual
leave in two periods he shall be paid 1/20th of the loading for
each day of leave he takes or an amount equivalent to the shift
and weekend penalties he would have received if he had not
proceeded on annual leave. Payment shall be made at the time
of taking each period of his leave.

(c) When a shift employee, who qualifies for additional leave
under subclause (8) of this clause proceeds on annual leave
he shall be paid a loading of either 20 percent of his ordinary
wage for five weeks or an amount equal to the shift and week-
end penalties the employee would have received if he had not
proceeded on annual leave, whichever amount is greater.

(d) The loadings referred to in this subclause shall be paid
at the time the employee takes his leave and where the em-
ployee takes annual leave in two periods he shall be paid 1/
20th of the loading (or 1/25th of the loading in the case of a
shift employee referred to in paragraph (c) hereof) for each
day of leave taken or an amount equivalent to the shift and
weekend penalties he would have received if he had not pro-
ceeded on annual leave.

(e) An employee shall be entitled to a pro-rata quantum of
the loading if she/he becomes entitled to pro-rata annual leave
provided that the loading shall not be applied to pro-rata an-
nual leave on termination.�

(11) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this award, absent through sickness with
or without pay except for that portion of an absence that ex-
ceeds three months or absent on workers� compensation that
exceeds one calendar month or absent on leave without pay.�

(12) Before going on annual leave each employee shall be
given at least four weeks� notice of the date such leave is to
commence.

(13) The provisions of this clause shall not apply to casual
employees.

13.�SICK LEAVE
(1) An employee who is incapacitated for duty in conse-

quence of illness or injury shall as soon as possible advise his
supervisory officer in sufficient time to enable arrangements
to be made for the performance of his duties. Any such

employee who fails to do so shall be treated as absent without
leave.

(2) An employee so incapacitated for duty shall notify his
supervisory officer in sufficient time of the date on which he
will resume duty, to enable any necessary arrangements to be
made.

(3) (a) An application for leave or absence on the grounds
of illness exceeding two consecutive working days shall be
supported by the certificate of a registered medical practitioner
or, where the nature of illness consists of a dental condition
and the period of absence does not exceed five consecutive
working days, by a certificate of a registered dentist.

(b) The number of days� leave of absence which may be
granted without the production of the certificate required by
paragraph (a) of this subclause shall not exceed, in the aggre-
gate, five working days in any one calendar year.

(4) Subject to the provisions of subclause (3) of this clause
no leave of absence on the grounds of illness shall be granted
with pay without the production of a medical certificate.

An employee who finds that he is unable to resume duty on
the expiration of the period shown on the first certificate shall
thereupon furnish a further certificate and shall continue to
do so upon the expiration of the period respectively covered
by such certificates.

(5) Where an employee is ill during the period of his annual
leave for recreation and produces at the time or as soon as
practicable thereafter medical evidence to the satisfaction of
the employer that he is or was as a result of his illness con-
fined to his place of residence or a hospital for a period of at
least seven days, he may, with the approval of the employer,
be granted at a time convenient to the employer additional
leave equivalent to the period during which he was so con-
fined.

 (6) Where an employee is ill during his period of his long
service leave and produces at the time or as soon as practica-
ble thereafter medical evidence to the satisfaction of the em-
ployer that he is or was confined to his place of residence or a
hospital for a period of at least 14 days, he may, with the ap-
proval of the employer, be granted at a time convenient to the
employer additional leave equivalent to the period during
which he was so confined.

(7) The basis for determining the leave of absence on the
grounds of illness that may be granted shall be ascertained by
crediting the employee concerned with the following periods,
but the leave shall be cumulative:

Leave on Leave on
Full Pay Half Pay

Working Days Working Days
(a) On date of employ-

ment of the employee 5 2
(b) On completion by the

employee of six
months� service 5 3

(c) On completion by the
employee of 12
months� service 10 5

(d) On completion of each
additional 12
months� service by
the employee 10 5

(8) When an employee is duly absent on account of illness
and his entitlement to sick leave on full pay is exhausted, he
may, with the approval of the employer, elect to convert any
part of his entitlement to sick leave on half pay to sick leave
on full pay, but so that his sick leave entitlement on half pay is
reduced by two days for each day of sick leave on full pay that
he receives by the conversion.

(9) No leave of absence on account of illness shall be granted
with pay, if the illness has been caused by the misconduct of
the employee or in any case of absence from duty without
sufficient cause.

(10) An employee who is duly absent on leave without pay
is not eligible for absence of leave on account of illness under
this clause during the currency of that leave without pay.
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(11) Where, on or after the first day of August, 1972, an
employee in the discharge of his duties suffers personal inju-
ries by accident that are compensable in accordance with the
provisions of the Workers� Compensation and Assistance Act,
1981, and which necessitates the granting of leave of absence
under this subclause:

(a) no charge shall be made against his sick leave cred-
its in respect of so much of the period of leave as
does not exceed 26 weeks and the employee shall
receive full pay for any such part of his leave of ab-
sence; and

(b) where the employee is unable to resume duty at the
expiration of the period of 26 weeks, he shall be
granted on full pay or half pay as the case requires,
such further leave under this subclause as is required
but half the period only of such further leave shall
be charged against his sick leave credits on full pay
or half pay, as the case may be.

(12) A pregnant employee shall not be refused sick leave by
reason only that the �illness or injury� encountered by the
employee is associated with the pregnancy.

(13) The provisions of this clause shall not apply to casual
employees.

(14) Any sick leave entitlement accumulated as at 4th Octo-
ber 1985 shall be adjusted in hours in the ratio of 38 to 40.

14.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave:

An employee who becomes pregnant shall, upon produc-
tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her con-
finement, be entitled to maternity leave provided that she
has had not less than 12 months� continuous service with
that employer immediately preceding the date upon which
she proceeds upon such leave.

For the purposes of this Clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave:

(a) Subject to subclauses (3) and (6) hereof, and except
as provided by this subclause, the period of mater-
nity leave shall be for an unbroken period of up to
52 weeks.

(b) An employee shall, not less than ten weeks prior to
the presumed date of confinement, give notice in
writing to the employer stating the presumed date of
confinement, the date upon which she proposes to
commence maternity leave and the period of leave
to be taken.
Maternity leave may ordinarily commence six weeks
prior to the expected date of confinement.

(c) Where an employee chooses to continue to work
during the period which is within six weeks of the
expected date of confinement or to return to work
within six weeks of the actual date of confinement
she shall provide a written opinion of a duly quali-
fied medical practitioner certifying that she is fit to
continue or resume work as the case may be.

(d) Subject to subclause (3) hereof, where an employee
as a direct result of her pregnancy and/or confine-
ment is not fit and able to continue to perform her
duties during the period within six weeks prior to
the expected date of confinement and six weeks fol-
lowing the actual date of confinement the employer
may require the employee to commence maternity
leave or to return to maternity leave as the case may
be.

(e) During the period referred to in paragraph (d) hereof
the normal notice requirements for an employee to
go onto maternity leave shall not apply provided that
the requirements of paragraphs (b) and (d) hereof
have been met.

(f) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b)
hereof if such failure is occasioned by the confine-
ment occurring earlier than the presumed date.

(3) Transfer to a Safe Job:
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not commenced shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at the time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child, then:

(i) She shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) For illness other than the normal consequences
of confinement she shall be entitled either in
lieu of or in addition to special maternity leave,
to such paid sick leave to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer.
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Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52
weeks:

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment:
Notwithstanding any award or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment:
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) The employer shall not terminate the employment
of an employee on the ground of her pregnancy or
of her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

 (10) Return to Work After Maternity Leave:
(a) An employee shall confirm her intention of return-

ing to her work by giving not less than four weeks
notice in writing to the employer. This notice shall
be given not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
subclause (3), to the position which she held imme-
diately before such transfer. Where such position no
longer exists but there are other positions available
for which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(11) Replacement Employees:
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
the employment continues beyond the 12 months
qualifying period.

15.�SHORT/BEREAVEMENT LEAVE
(1) (a) Subject to paragraph (b) hereof the employer may

upon sufficient cause being shown, grant an employee leave
of absence not exceeding two consecutive working days, but
any leave of absence granted pursuant to this paragraph shall
not exceed, in the aggregate, three working days in any one
calendar year.

(b) Where an employee qualifies for bereavement leave pur-
suant to s.27 of the Minimum Conditions of Employment Act
1993 and the employee takes such leave, the three day period
of leave prescribed in paragraph (a) hereof, or where such
aggregate period of leave has been partially used by the em-
ployee the remaining balance thereof, shall be reduced by the
period of bereavement leave taken pursuant to s.27 of the afore-
mentioned Act;

Provided that where, as a consequence of an employee hav-
ing taken short leave in a calendar year, any bereavement leave
subsequently taken in that calendar year exceeds the balance
of the aggregate leave available to such employee pursuant to
paragraph (a) hereof, the amount by which the bereavement
leave taken so exceeds that balance of leave may be deducted
by the employer from the aggregate of leave prescribed for
the next following calendar year.

(2) The provisions of this clause shall apply to part-time
employees in the same proportion as the hours normally
worked bear to a full-time employee.

(3) This clause shall not apply to House Supervisor and
House Manager or to employees not employed in Residential
Services.

16.�LONG SERVICE LEAVE
(1) The conditions contained in the document Long Service

Leave Conditions�State Government Wages Employees as
consolidated by the Public Service Board in June, 1980 and
amended in November, 1983 shall apply to employees cov-
ered by this award with the exception that on and from the 1st
day of January, 1979 long service leave for the second and
subsequent period of service shall accrue at the rate of 13
weeks� leave for seven years of continuous service.

(2) Any qualifying service prior to 1st January, 1979 for the
second period of long service leave, shall be calculated on a
ten year qualifying period basis but all qualifying service after
1st January, 1979 shall be calculated on a seven year qualify-
ing period basis.

(3) The date of operation of this clause shall be the 1st day
of January 1979.

(4) Any long service leave accumulated as at 4th October
1985 shall be adjusted in hours in the ratio of 38 to 40.

(5) Notwithstanding the conditions prescribed in this clause
leave shall not accrue during absences for workers� compen-
sation in excess of one calendar month.

17.�DISTRICT ALLOWANCE
(1) A married male employee shall be paid district allow-

ance at the standard rate prescribed in Column II subclause
(9) of this clause for the district in which his headquarters are
located: provided that a married male employee whose head-
quarters are situated in a town or place specified in Column
III in the said subclause shall be paid a district allowance at
the rate appropriate to that town or place as prescribed in Col-
umn IV in the said subclause. A married female employee
who is covered by the award shall not be eligible for the pay-
ment of a district allowance except as provided by subclause
(2) of this clause or as otherwise approved by the employer.

 (2) A single employee shall be paid district allowance at a
rate equal to one-half of the appropriate rate prescribed by
subclause (1) of this clause for a married male employee whose
headquarters are situated in the same district, town or place:
Provided that a single employee or married female employee
who supplies proof that he or she is the main support of rela-
tives resident in the State, may, with the approval of the em-
ployer, be paid the rates applicable to a married male employee
under this award.

(3) When an employee is on approved recreation leave he
shall, for the period of such leave, be paid the district allow-
ance to which he would ordinarily be entitled.
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(4) When an employee is on long service leave or other ap-
proved leave with pay (other than recreation leave) he shall
only be paid district allowance for the period of such leave if
his family or dependants remain in the district in which his
headquarters are situated.

(5) When an employee leaves his district on duty, payment
of any district allowance to which he would ordinarily be en-
titled shall cease after the expiration of two weeks unless oth-
erwise approved by the employer.

(6) Except as provided in subclause (5) of this clause, dis-
trict allowance shall be paid to any employee ordinarily enti-
tled thereto in addition to reimbursement of any travelling
expenses.

(7) Where an employee whose headquarters are located in a
district in respect of which no allowance prescribed in
subclause (9) of this clause is payable, is required to travel or
temporarily reside for any period in excess of one month in
any district or districts in respect of which such allowance is
payable, then, notwithstanding this entitlement to any such
allowance provided by Clause 19�Travelling or Clause 22�
Relieving or Special Duty, of this award, he shall be paid for
the whole of such period such additional allowance at a rate
equal to one-half of the appropriate rate prescribed by
subclause (1) for a married male employee appropriate to the
district in which he spends the greater period of time.

Provided that rates specified in the second schedule to the
Public Service (District Allowance) Award 1968, which are
greater than one-half of the appropriate rate for a married male
employee under this Award, shall continue to apply. The rates
payable under this subclause are specified in subclause (10)
of this clause.

(8) Boundaries Of Districts�
District No.�

1. The area within a line commencing on coast; thence
east along latitude 28 to a point north of Tallering
Peak; thence due south to Tallering Peak; thence
south-east to Mt Gibson and Burracoppin; thence to
a point south-east at the junction of lat. 32 and lon-
gitude 119; thence south along longitude 119 to coast.

2. That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; thence north along longitude 123 to
a point on latitude 30; thence west along latitude 30
to the boundary of No. 1 District.

3. The area within a line commencing on coast at lati-
tude 26; thence along latitude 26 to longitude 123;
thence south along longitude 123 to the boundary of
No. 2 District.

4. The area within a line commencing on the coast at
latitude 24; thence east to the South Australian Bor-
der; thence south to the coast; thence along the coast
to longitude 123; thence north to the intersection of
latitude 26; thence west along latitude 26 to the coast.

5. That area of the State situated between the latitude
24 and a line running east from Carnot Bay to the
Northern Territory Border.

6. That area of the State north of a line running east
from Carnot Bay to the Northern Territory Border.

(9) District Allowances�
(a) Married Male Employees-
Column Column Column Column

I II III IV
District Standard Exceptions to Standard Rate

No. Rate Rate $ p.a.
$ p.a. Town Or Place

6 2,733 Nil Nil
5 2,230 Fitzroy Crossing )

Halls Creek )
Turner River Camp ) 3,006
Nullagine )
Abydos Research Station )
Liveringa (Camballin) )
Marble Bar ) 2,786
Wittenoom )
Port Hedland ......................... 2,418

Column Column Column Column
I II III IV

District Standard Exceptions to Standard Rate
No. Rate Rate $ p.a.

$ p.a. Town Or Place
4 1 121 Warburton Mission ............... 3,006

Carnarvon ............................. 1,064
3 710 Meekatharra )

Mount Magnet )
Wiluna )
Laverton ) 1,121
Leonora )
Cue )

2 508 Kalgoorlie/Boulder ) 165
Ravensthorpe )
Norseman )
Salmon Gums ) 673
Marvel Loch )
Esperance )

1 Nil Nil Nil

(b) Single Employees
Half the appropriate rate as prescribed in paragraph
(a) hereof for married employees.

(10) District Allowances: (Employees whose headquarters
are not located in a district allowance district.):

Half the appropriate rate as prescribed in subclause (9)(a)
hereof.

(11) For the purposes of subclauses (9) and (10) of this clause
the boundaries of the various districts shall be as set out in
subclause (8) hereof.

 (12) Where an employee is provided with board and lodg-
ing by the employer (other than in the case of employees re-
ferred to in subclause (2) of Clause 19�Travelling of this
award), and an amount equivalent to that prescribed under the
Public Hospital Board and Lodging Award is deducted from
the wages of the employee the rate of any district allowance
payable under this clause shall be reduced as follows �

District No. 1�No reduction
District No. 2�No reduction
District No. 3�50% reduction
District No. 4�50% reduction
District No. 5�25% reduction
District No. 6�25% reduction

(13) The rates prescribed in this clause shall be increased
each year in accordance with the movement in district allow-
ances prescribed by the Public Service Board.

18.�CAR ALLOWANCE
(1) Where an employee is required and authorised to use

his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
in the table set out hereunder in subclause (5) of this clause.
Notwithstanding anything contained in this subclause the
employer and the employee may make any other agreement as
to car allowance not less favourable to the employee.

(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the
rates prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.

(3) The employer may increase the rates prescribed by this
award in any case where he/she is satisfied that they are inad-
equate.

(4) A year for the purposes of this clause shall commence
on the 1st day of July and end on the 30th day of June next
following.

(5) Rates of allowance for use of employee�s own vehicle
on employer�s business

Schedule 1�Motor Vehicle Allowances
 Engine Displacement

Area and Details (in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Rate per kilometre - 2600cc
Metropolitan Area 47.2 42.2 36.7
South West Land Division 48.3 43.3 37.7
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 Engine Displacement
Area and Details (in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Rate per kilometre - 2600cc
North of 23.5° South Latitude 53.0 47.7 41.5
Rest of the State 49.9 44.7 38.8

Schedule 2�Motor Cycles
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 16.3
Motor vehicles with rotary engines are to be included in
the 1600-2600cc category.

(5) Metropolitan Area means that area within a radius of 50
kilometres from the Perth Railway Station.

South West Land Division means the South West Land Di-
vision as defined by Section 28 of the Land Act, 1933 exclud-
ing the area contained within the Metropolitan Area.

(6) The allowances prescribed in this clause shall be varied
in accordance with any movement in the allowances in the
Public Service Motor Vehicle Allowances Award, 1976.

19.�TRAVELLING
(1) An employee who travels on official business shall be

reimbursed reasonable expenses in accordance with the pro-
visions of this clause.

(2) When a trip necessitates an overnight stay away from
his headquarters and he:

is supplied with accommodation and meals free of charge,
or
attends a course, conference, etc. where the fee paid in-
cludes accommodation and meals, or
travels by rail and is provided with sleeping berth and
meals, or
is accommodated at the employer�s institution, hostel or
similar establishment and supplied with meals,
re-imbursement shall be in accordance with the rates pre-
scribed in Column A, Items 1, 2 or 3 of Clause 23�
Travelling, Transfers and Relieving Duty of this award.

 (3) When a trip necessitates an overnight stay away from
his headquarters and he is fully responsible for his own ac-
commodation, meals and incidental expenses:

(a) where hotel or motel accommodation is utilised re-
imbursement shall be in accordance with the rates
prescribed in Column A, Items 4 to 8 of Clause 23�
Travelling, Transfers and Relieving Duty of this
award.

(b) where other than hotel or motel accommodation is
utilised re-imbursement shall be in accordance with
the rates prescribed in Column A, Items 9, 10 or 11
of Clause 23�Travelling, Transfers and Relieving
Duty of this award.

(4) To calculate re-imbursement under subclauses (2) and
(3) of this clause for a part of a day, the following formulae
shall apply:

(a) If departure from headquarters is:
Before 8.00 a.m.�100 percent of the daily rate.
8.00 a.m. or later but prior to 1.00 p.m.�90 percent
of the daily rate.
1.00 p.m. or later but prior to 6.00 p.m.�75 percent
of the daily rate.
6.00 p.m. or later�50 percent of the daily rate.

(b) If arrival back at headquarters is:
8.00 a.m. or later but prior to 1.00 p.m.�10 percent
of the daily rate.
1.00 p.m. or later but prior to 6.00 p.m.�25 percent
of the daily rate.
6.00 p.m. or later but prior to 11.00 p.m.�50 per-
cent of the daily rate.
11.00 p.m. or later�100 percent of the daily rate.

(5) When an employee travels to a place outside a radius
of 50 kilometres measured from his headquarters, and the
trip does not involve an overnight stay away from his

headquarters, re-imbursement for all meals claimed shall be
at the rate set out in Column A, Item 12 or 13 of Clause 23�
Travelling, Transfers and Relieving Duty of this award.

(6) When it can be shown to the satisfaction of the employer
by the production of receipts that re-imbursement in accord-
ance with Clause 23�Travelling, Transfers and Relieving
Duty of this award does not cover an employee�s reasonable
expenses for a whole trip he shall be re-imbursed the excess
expenditure.

(7) In addition to the rates contained in Clause 23�Travel-
ling, Transfers and Relieving Duty of this award, an employee
shall be re-imbursed reasonable incidental expenses such as
train, bus and taxi fares, official telephone calls, laundry and
dry cleaning expenses, on production of receipts.

(8) If on account of lack of suitable transport facilities an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport he shall be reimbursed the actual cost of such ac-
commodation.

(9) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with the provisions of this award.

(10) Reimbursement claims for travelling in excess of 14
days in one month shall not be passed for payment by a certi-
fying officer until the employer has endorsed the account.

(11) An employee who is relieving at or temporarily trans-
ferred to any place within a radius of 50 kilometres measured
from his headquarters shall not be reimbursed the cost of mid-
day meals purchased, but an employee travelling on duty within
that area which requires his absence from his headquarters
over the usual midday meal period shall be paid at the rate
prescribed by Item 16 for each meal necessarily purchased,
provided that:

(a) such travelling is not a normal feature in the per-
formance of his duties, and

(b) such travelling is not within the suburb in which he
resides, and

(c) his total reimbursement under this subclause for any
one pay period shall not exceed the amount pre-
scribed by Item 17.

20.�TRANSFERS
(1) Except as provided in subclause (3) a married or single

employee who is transferred to a new locality in the employ-
er�s interest, or in the ordinary course of promotion or trans-
fer, or on account of illness due to causes over which the
employee has no control, he shall be paid at the rates pre-
scribed in Column A, Items 4, 5 or 6 of Clause 23�Travel-
ling, Transfers and Relieving Duty of this award for a period
of 14 days after arrival at his new headquarters: Provided that
if an employee is required to travel on official business during
the said periods, such travelling will be extended by the time
spent in travelling. Under no circumstances however, shall
the provisions of this subclause operate concurrently with those
of Clause 19�Travelling of this award permit an employee to
be paid allowances in respect of both travelling and transfer
expenses for the same period.

(2) If a married employee is unable to obtain reasonable
accommodation for the transfer of his home within the pre-
scribed period referred to in subclause (1) of this clause and
the employer is satisfied that the employee has taken all pos-
sible steps to secure reasonable accommodation, such em-
ployee shall, after the expiration of the prescribed period be
paid in accordance with the rates prescribed by Column B,
Items 4, 5, 6, 7 or 8 of Clause 23�Travelling, Transfers and
Relieving Duty of this award as the case may require, until
such time as he has secured reasonable accommodation: Pro-
vided that the period of reimbursement under this subclause
shall not exceed 77 days without the approval of the employer.
A single employee shall not be paid allowances under this
subclause.

(3) When it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred by an employee on transfer, an appropriate rate of re-
imbursement shall be determined by the employer.
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(4) An employee who is transferred to the employer�s ac-
commodation shall not be entitled to reimbursement under
this clause: Provided that where entry into the employer�s ac-
commodation is delayed through circumstances beyond his
control an employee may, subject to the production of receipts,
be reimbursed actual reasonable accommodation and meal
expenses for himself and his wife and dependent children under
16 years of age or other children wholly dependent on him,
less a deduction for normal living expenses prescribed by
Column A, Items 14 and 15 of Clause 23�Travelling, Trans-
fers and Relieving Duty of this award.

21.�TRAVELLING TIME
An employee who in the course of his duties, is called upon

to travel before the usual time for commencing or after the
usual time for ceasing duty may, at the discretion of the em-
ployer, be granted time off in respect of such time or part of
such time spent in travelling.

22.�RELIEVING OR SPECIAL DUTY
(1) An employee who is required to take up duty away from

his usual headquarters on relief duty or to perform special
duty, and necessarily resides temporarily away from his usual
place of residence shall be reimbursed reasonable expenses in
accordance with the provisions of this clause.

(2) Where the employee�
is supplied with accommodation and meals free of charge,
or
is accommodated at the employer�s institution, hostel or
similar establishment and supplied with meals,

reimbursement shall be in accordance with the rates prescribed
in Column A, Items 1, 2 or 3 of Clause 23�Travelling, Trans-
fers and Relieving Duty of this award.

(3) Where the employee is fully responsible for his own
accommodation, meals and incidental expenses and hotel or
motel accommodation is utilised:

(a) For the first 35 days after arrival at the new locality
reimbursement shall be in accordance with the rates
prescribed in Column A, Items 4 to 8 of Clause 23�
Travelling, Transfers and Relieving Duty of this
award.

(b) For periods in excess of 35 days after arrival in the
new locality reimbursement shall be in accordance
with the rates prescribed in Column B, Items 4 to 8
of Clause 23�Travelling, Transfers and Relieving
Duty of this award.

Provided that the period of reimbursement under this
subclause shall not exceed 56 days without the approval of
the employer.

(4) Where the employee is fully responsible for his own
accommodation, meals and incidental expenses and other than
hotel or motel accommodation is utilised, reimbursement shall
be in accordance with the rates prescribed in Column A, Items
9, 10 or 11 of Clause 23�Travelling, Transfers and Relieving
Duty of this award.

(5) When an employee who is required to relieve or per-
form special duties in accordance with subclause (1) of this
clause is authorised by the employer to travel to the new lo-
cality in his own motor vehicle he shall be reimbursed for the
return journey as follows:

(a) Where the employee will be required to maintain a
motor vehicle for the performance of the relieving
or special duties, reimbursement shall be in accord-
ance with the appropriate rate prescribed by Clause
18�Car Allowance of this award.

(b) Where the employee will not be required to main-
tain a motor vehicle for the performance of the re-
lieving or special duties, reimbursement shall be on
the basis of one-half of the appropriate rate prescribed
by Clause 18�Car Allowance of this award: Pro-
vided that the maximum amount of reimbursement
shall not exceed the cost of the fare by public con-
veyance which otherwise would be utilised for such
return journey.

(6) The rate applicable to a married employee under
subclause (2) hereof shall be paid to a single employee if the
employer is satisfied that the employee has to maintain a home

and support dependants therein, in a locality other than that to
which he has been sent. A certificate to this effect must be
furnished by a single employee claiming the higher rate.

(7) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred, an appropriate rate of reimbursement shall be deter-
mined by the employer. In the event of a dispute, the matter
may be referred to the Board of Reference for determination.

(8) The provisions of Clause 19�Travelling of this award
shall not operate concurrently with the provisions of this clause
to permit an employee to be paid allowances in respect of
both travelling and relieving expenses for the same period:
Provided that where an employee is required to travel on offi-
cial business which involves an overnight stay away from his
temporary headquarters the employer may extend the periods
specified in subclause (3) by the time spent in travelling.

(9) An employee who is directed to relieve another employee
or to perform special duty away from his usual headquarters
and is not required to reside temporarily away from his usual
place of residence shall, if he is not in receipt of a higher
duties or special allowance for such work, be reimbursed the
amount of additional fares paid by him in travelling by public
transport to and from his place of temporary duty: Provided
that reimbursement shall not exceed 80 cents per day without
the approval of the employer.

23.�TRAVELLING, TRANSFERS AND RELIEVING
DUTY

Rates of Allowance:
Column A Column B Column C
Daily Rate Daily Rate Married Daily Rate Single

Employee Relieving Employee Relieving
Allowance for Period Allowance for Period
in Excess of 35 days in Excess of 35 days

(Clause 22(3)(a)) (Clause 22(3)(a))
Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 20 (2))
Item Particulars $ $ $
Allowance to meet
incidental expenses

1. W.A.�South of 26°
South Latitude 3.60

2. W.A.�North of 26°
South Latitude 5.10

3. Interstate 5.10
Accomodation involving
an overnight stay at
a Hotel or Motel

4. W.A.�Metropolitan
Hotel or Motel 58.80 29.40 19.60

5. Locality South of 26°
South Latitude 51.90 25.95 17.30
Item Particulars $ $ $
Allowance to meet
incidental expenses

6. Locality North of 26°
South Latitude:
Broome 84.40 42.20 28.15
Carnarvon. 57.20 28.60 19.05
Dampier 76.10 38.05 25.35
Derby 76.50 38.25 25.50
Exmouth. 83.35 41.65 27.80
Fitzroy Crossing 55.10 27.55 18.35
Gascoyne Juncion 50.10 25.05 16.70
Halls Creek 68.10 34.05 22.70
Karatha 94.60 47.30 31.55
Kununurra 78.75 39.35 26.25
Marble Bar 68.10 34.05 22.70
Newman 86.60 43.30 28.85
Nullagine 61.10 30.55 20.35
Onslow 73.60 36.80 24.55
Pannawonica 71.10 35.55 23.70
Paraburdoo 80.10 40.05 26.70
Prt Hedland 72.00 36.00 24.00
Roebourne 60.10 30.05 20.05
Shark Bay 61.35 30.65 20.45
Tom Price 76.60 38.30 25.55
Wickham 89.10 44.55 29.70
Wittenoom 73.60 36.80 24.55
Wyndham 76.45 38.20 25.50

7. Interstate�Capital
City 77.55 38.75 25.85

8. Interstate�Other
than Capital City 51.90 25.95 17.30
Accommodation
involving an overnight
stay at other than a
Hotel

9. W.A.�South of 26°
South Latitude 25.65

10. W.A.�North of 26°
South Latitude 35.70
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Item Particulars $ $ $
11. Interstate 35.70

Travel not involving
an overnight stay

12. W.A.�South of 26°
South Latitude:
Breakfast 5.25
Lunch 5.25
Evening Meal 11.55

13. W.A.�North of 26°
South Latitude:
Breakfast 6.60
Lunch 8.40
Evening Meal 15.60
Deduction for normal
living expenses
(Clause 20(4))

14. Each adult 10.00
15. Each child 1.70

Midday Meal
(Clause 20(11))

16. Rate per meal 2.40
17. Maximum reimbursement

per pay period 12.00

The rates prescribed in this clause shall be increased each
year in accordance with the movement in the Public Service
Miscellaneous Allowances Award 1982, No. 14 of 1982.

24.�REMOVAL ALLOWANCE
(1) When a married employee is transferred in the employ-

er�s interest, or in the ordinary course of promotion or trans-
fer, or on account of illness due to causes over which the
employee has no control, he shall be reimbursed:

(a) The actual reasonable cost of conveyance of himself
and his wife and children under 16 years of age or
other children wholly dependent upon him.

(b) The actual reasonable cost up to an amount of
$1,100.00 for conveyance of his furniture, includ-
ing insurance of such furniture whilst in transit un-
less a higher sum is approved by the employer in
any special case: Provided that only necessary house-
hold furniture, effects and appliances shall be taken
into account.

(c) An allowance of $445.00 for accelerated deprecia-
tion and extra wear and tear on furniture, effects and
appliances: Provided that the employer is satisfied
that the value of household furniture, effects and
appliances moved by the employee is at least
$1,500.00.
In the case of a single employee, an application for
any reimbursement under this clause shall be con-
sidered by the employer.

(2) An employee who is transferred solely at his own re-
quest or on account of misconduct must bear the whole cost
of his removal unless otherwise determined by the employer
prior to removal.

(3) An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of his motor
vehicle. If authorised by the employer to travel to a new local-
ity in his own motor vehicle, reimbursement shall be as fol-
lows:

(a) Where the employee will be required to maintain a
motor vehicle for use on official business at his new
headquarters, reimbursement for the distance nec-
essarily travelled shall be on the basis of the appro-
priate rate prescribed by Clause 18�Car Allowance
of this award.

(b) Where the employee will not be required to main-
tain a motor vehicle for use on official business at
his new headquarters, reimbursement for the distance
necessarily travelled shall be on the basis of one-
half of the appropriate rate prescribed by Clause 18�
Car Allowance of this award.

(4) Where practicable furniture, effects and appliances, shall
be removed by State-owned transport. Where it is impractica-
ble to use State-owned transport the employee shall, before
removal is undertaken, obtain quotes from at least two carri-
ers which shall be submitted to the employer, who may au-
thorise the acceptance of the more suitable: Provided that the
maximum amount prescribed by subclause (1)(b) of this clause
is not exceeded without the written the approval of the em-
ployer having first been obtained.

 (5) The employer may, in lieu of conveyance, authorise
payment of an amount not exceeding the maximum prescribed
by subclause (1)(b) of this clause to compensate for loss in
any case where an employee with prior approval of the em-
ployer disposes of his furniture, effects and appliances instead
of removing them to his new headquarters: Provided that such
payment shall not exceed the sum which would have been
paid if such furniture, effects and appliances had been removed
by the cheapest method of transport available.

(6) Where an employee is transferred to the employer�s ac-
commodation where furniture is provided and as a consequence
is obliged to store his own furniture he shall be reimbursed
the actual cost of storage up to a maximum allowance of
$590.00 per annum. An allowance under this subclause shall
not be paid for a period in excess of one year without the
approval of the employer.

(7) Receipts must be produced for all such sums claimed.

25.�DIRTY WORK
In addition to any other payment prescribed by this award:

(1) An employee handling foul linen shall receive $2.05
per day;

(2) An employee other than one to whom paragraph (1)
applies, shall receive 37 cents per hour for work of
an unusually dirty nature.

26.�PROTECTIVE CLOTHING AND UNIFORMS
(1) (a) The employer may provide each employee with a

sufficient number of uniforms to ensure a clean uniform daily
but at all times such uniforms shall remain the property of the
employer.

(b) �Uniform� shall include any item of clothing, stocking
or footwear which are specified by the employer, as to type or
colour and shall include alternative clothing for summer or
winter wear.

(2) Aprons shall be supplied to employees employed in a
kitchen.

(3) (a) The employer may supply and require to be worn
such protective clothing as is considered necessary.

(b) The employer may supply uniforms and require them to
be worn at all times when he considers it necessary.

(c) Protective clothing or uniforms supplied under this clause
shall be laundered free of charge and remain the property of
the employer.

27.�PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this award an

employee may be regularly employed to work less hours per
week than are prescribed in Clause 6.�Hours of this award
and such hours may be worked in less than five days per week.

(2) When an employee is employed under the provisions of
this clause he shall be paid at a rate pro-rata to the rate pre-
scribed for the class of work on which he is engaged in the
proportion to which his weekly hours bear to the weekly hours
of an employee engaged full-time in that class of work.

(3) When an employee is engaged under the provisions of
this clause, he shall be entitled to the same leave, penalties
and other conditions as prescribed in the award for full-time
employees, with payment being in the proportion to which his
weekly hours bear to the weekly hours of an employee en-
gaged full-time in that class of work.

(4) The employer shall advise the Secretary of the Union
within 25 days of the date of this order as to the classifications
occupied, the days on which and number of hours worked by
those employees employed in a part-time capacity.

(5) The employer shall advise the Secretary of the Union
within seven days of any part-time position created or altered
after the date of this award.

(6) Where the employer wishes to increase the ordinary hours
worked by a part-time employee in any roster period and the
part-time employee so agrees; with at least one day�s clear
notice provided, the increased hours shall be deemed to be
ordinary hours for that roster period.
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28.�CASUAL EMPLOYEES
(1) Casual employee shall mean an employee engaged by

the hour for a period of less than four consecutive weeks in
any period of engagement.

(2) A casual employee shall be paid 1/76th of the ordinary
fortnightly rate of wage prescribed by this award for the clas-
sification in which the casual employee is employed for each
hour so employed with the addition of 20 percentum.

(3) The employer shall provide each month to the Union an
updated establishment list showing employees names, classi-
fications, title, status and wage rate for all employees covered
by this award provided that the employer and the Union may
by agreement in writing enter into an alternative agreement
for the provision of relevant employee information.

29.�SPECIAL RATES AND PROVISIONS
(1) All employees shall be provided with a duty statement

and new employees shall be provided with a duty statement
upon commencement. The duty statement shall not be altered
without prior discussion with the employees affected.

(2) A separate lunch room for staff shall be provided away
from Workshop or Activity areas where reasonably practica-
ble.

(3) Instructions from staff personnel to an employee which
involve a duty not ordinarily performed by that employee shall
be in writing.

(4) An employee shall have the right to view his or her per-
sonal file and to discuss the contents thereof with the em-
ployer.

(5) Where the employer proposes to change a work practice
or procedure and the employment of employees will be af-
fected, the employer shall notify the union and the employees
to be affected of his intention so to do.

(6) Residential Services employees employed pursuant to
this award shall be entitled to apply for up to five days leave
without pay in each calendar year subject to operational re-
quirements. The leave referred to in this subclause may be
taken in single days.

30.�PAYMENT OF WAGES
(1) (a) Wages shall be paid fortnightly during ordinary work-

ing hours by direct funds transfer to the credit of an account
held by the employee at a major bank, building society or
credit union approved by the employer.

(b) Provided that where exceptional circumstances exist and
by agreement between the employer and the Union, payment
by cheque may be made.

(2) Where payment is by cheque, the employer shall either
provide encashment facilities or allow reasonable time off for
an employee to cash the cheque where the employee could
not reasonably cash the cheque outside working hours.

(3) No deduction shall be made from an employee�s wages
unless the employee has authorised such deduction in writ-
ing.

(4) An employee shall be paid for accumulated day(s) off at
the rate, including penalties, at which it was accumulated.�

31.�TIME AND WAGES RECORD
A record shall be kept in the registered business premises of

the employer wherein shall be entered:
(1) the name and address of each employee
(2) the age of each employee under the age of 21 years
(3) the nature of the work performed by each employee
(4) the classification of each employee
(5) the daily hours including overtime, if any, of each

employee
(6) the fortnightly wages paid including overtime, if any,

to each employee.
Such record shall be kept open to inspection by a duly ac-

credited representative of the Union during the usual business
hours and he shall be allowed to take extracts therefrom.

32.�RIGHT OF ENTRY
Upon notifying the employer of his intention so to do,

an accredited official of the Union shall have the right to

interview an employee at his workplace, but shall not inter-
fere with the work being carried out.

33.�POSTING OF AWARD
The employer shall keep a copy of this award in a conven-

ient place for the purpose of allowing an employee to consult
it, and he shall also provide a notice board for the posting of
Union notices.

34.�INTRODUCTION TO CHANGE
(1) Where an employer has made a definite decision to in-

troduce major changes that are likely to have significant ef-
fects on employees, the employer shall notify employees who
may be affected, and their Union.

(2) As soon as practicable the employer shall enter into dis-
cussions with issues involved in the changes.

(3) The employer shall discuss with the Union any matters
raised in relation to the changes.

35.�STUDY LEAVE
The provisions applicable to wages employees of the State

Government from time to time shall apply to employees cov-
ered by this award who wish to study for an approved qualifi-
cation.

36.�NO REDUCTION
Nothing in this award shall serve to reduce the wages and

conditions received by an employee prior to this award com-
ing into operation.

37.�WAGES
(1) The following rate of wage payable to employees cov-

ered by this award shall be as set out hereunder:
Base Rate First & Total Rate

Second
Aribtrated
Safety Net

Adjustment
Per Week Per Week Per Week

$ $ $
(a) Miscellaneous Workers
Level One:
Comprehends the following
classes of work:
Domestic
Residents� Aide
1st year of employment 369.50 16.00 385.50
2nd year of employment 374.10 16.00 390.10
3rd year of employment
and thereafter 378.00 16.00 394.00
Level Two:
Comprehends the following
classes of work:
Laundry Person
Gardener
1st year of employment 374.60 16.00 390.60
2nd year of employment 379.60 16.00 395.60
3rd year of employment
and thereafter 383.80 16.00 399.80
Level Three:
Comprehends the following
classes of work:
Handyperson
1st year of employment 383.40 16.00 399.40
2nd year of employment 388.00 16.00 404.00
3rd year of employment
and thereafter 392.00 16.00 408.00
Level Four:
Comprehends the following
classes of work;
Cook
1st year of employment 399.10 16.00 415.10
2nd year of employment 403.90 16.00 419.90
3rd year of employment
and thereafter 408.30 16.00 424.30
Level Five:
Comprehends the following
classes of work:
Tradesperson Cook
1st year of employment 454.80 16.00 470.80
2nd year of employment 459.10 16.00 475.10
3rd year of employment
and thereafter 462.90 16.00 478.90
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(b) The weekly rates of wage applicable to House Su-
pervisors and House Managers are prescribed in
Clause 42.�House Supervisors and House Manag-
ers of this award.

(c) The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December, 1994 State Wage Decision. The
first $8.00 per week arbitrated safety net adjustment
may be offset to the extent of any wage increase as a
result of agreements reached at enterprise level since
1 November, 1991. Increases made under previous
State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

(d) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Deci-
sion. This second $8.00 per week arbitrated safety
net adjustment may be offset to the extent of any
wage increase payable since 1 November, 1991, pur-
suant to enterprise agreements, enterprise flexibility
agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety net adjustments.

38.�DEDUCTION OF UNION SUBSCRIPTIONS
(1) The employer shall deduct normal subscriptions as equal

amounts each pay period.
(2) Payroll Deduction Authority forms shall be completed

by employees. Where the employer requires a standard procu-
ration form, that form shall be used.

(3) Where required by the employer or Union, the Union
Secretary, or person acting in his/her stead, shall countersign
all forms and forward them to the employer�s paymaster.

(4) (a) The employer shall commence deduction of subscrip-
tions from the first full pay period following receipt of a com-
pleted Payroll Deduction Authority form and continue
deducting throughout the employee�s period of employment,
except as provided in subclause (5) of this clause or until the
Authority is cancelled in writing by the employee.

(b) Where the Payroll Deduction Authority form authorises
the employer to deduct union subscriptions in accordance with
the rules of the Union, the Union shall notify the employer in
writing of the level of union subscription to be deducted. The
employer shall implement any change to union subscriptions
no later than one month after being notified by the Union ex-
cept where the Union nominates a later date.

(5) (a) The collection of any nomination fee, arrears, levies
or fines are not the responsibility of the employer.

(b) Where a deduction is not made from an employee in any
pay period, either inadvertently or as a result of an employee
not being entitled to wages sufficient to cover the subscrip-
tion, it shall be the employee�s responsibility to settle the out-
standing amount with the Union direct.

(6) The employer shall not make any deduction of subscrip-
tions from an employee�s termination pay on termination of
service, other than normal deductions for the preceding pay
period.

(7) The employer shall forward subscriptions deducted, to-
gether with supporting documentation, to the relevant Union
party to this award at such intervals as are agreed between the
employer and the Union.

39.�TRADE UNION TRAINING LEAVE
(1) Subject to the provisions of this clause:

(a) The employer shall grant paid leave of absence to
employees who are nominated by their Union to at-
tend short courses conducted by the Australian Trade
Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time
approved by agreement between the parties.

(2) An employee shall be granted up to a maximum of five
days� paid leave per calendar year for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of five days and up to ten days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year does not ex-
ceed ten days.

(3) (a) Leave of absence will be granted at the ordinary rate
of pay and shall not include shift allowances, penalty rates or
overtime.

(b) Where a public holiday or rostered day off falls during
the duration of a course, a day off in lieu of that day will not
be granted.

(4) Subject to subclause (3) of this clause shift workers at-
tending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.

(5) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience
of the employer.

 (6) (a) Any application by an employee shall be submitted
to the employer for approval at least four weeks before the
commencement of the course, provided that the employer may
agree to a lesser period of notice.

(b) All applications for leave shall be accompanied by a
statement from the relevant Union indicating that the employee
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the Authority which is conducting the
course.

(7) A qualifying period of 12 months in government em-
ployment shall be served before an employee is eligible to
attend courses or seminars of more than one-half day dura-
tion. An employer may, where special circumstances exist,
approve an application to attend a course or seminar where an
employee has less than 12 months� government service.

(8) (a) The employer shall not be liable for any expenses
associated with an employee�s attendance at trade union train-
ing courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

40.�LEAVE TO ATTEND UNION BUSINESS

(1) (a) The employer shall grant paid leave during ordinary
working hours to an employee:

 (i) who is required to give evidence before any indus-
trial tribunal;

 (ii) who as a union-nominated representative of the em-
ployees is required to attend negotiations and/or con-
ferences between the Union and employer;

(iii) when prior agreement between the Union and em-
ployer has been reached for the employee to attend
official union meetings preliminary to negotiations
or industrial hearings;

 (iv) who as a union-nominated representative of the em-
ployees is required to attend joint union/management
consultative committees or working parties.

(b) The granting of leave pursuant to paragraph (a) of this
subclause shall only be approved:

 (i) where an application for leave has been submitted
by an employee a reasonable time in advance;

 (ii) for the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given;

(iii) for those employees whose attendance is essential;

 (iv) when the operation of the organisation is not being
unduly affected and the convenience of the employer
impaired.

(2) (a) Leave of absence will be granted at the ordinary rate
of pay.
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(b) The employer shall not be liable for any expenses asso-
ciated with an employee attending to union business.

(c) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.

(3) (a) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for union
business.

(b) An employee shall not be entitled to paid leave to attend
union business other than as prescribed by this clause.

(c) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct union business.

(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.

41.�CONTINUITY OF ENTITLEMENTS
(1) In this clause the following words or phrases shall have

the meaning herein ascribed to them.
�Establishment� shall mean the hospital, nursing home aged

persons hostel or other facility covered by this award in which
a person is employed.

�Former employer� shall mean the persons, other than the
current employer of the employee, who have employed the
employee at that establishment.

(2) The provisions of this clause apply to all employees
employed at an establishment who have or who will have
worked for more than one employer at that establishment, and
to all employers of such employees.

(3) (a) For all purposes of this award, and notwithstanding
any provision of this award to the contrary, continuous serv-
ice with a former employer at an establishment shall be deemed
to be service with the current employer at that establishment
and all entitlements shall accrue and be calculated accord-
ingly.

(b) Pro rata payment for long service leave or annual leave
shall not be made by the former employer to the employee in
respect of the entitlement accrued to the date on which the
employee ceased to be employed by the former employer where
the employee remains employed at the establishment. Such
accrued or accruing entitlement shall be the liability of the
new employer.

(4) Employment shall be deemed to be continuous notwith-
standing a break of less than one month in addition to any
period of leave owing and taken at the time the former em-
ployer ceases to be the employer.

(5) The former employer shall provide to each employee
and new employer, within one week of ceasing to be the em-
ployer at a particular establishment, a statement detailing the
award entitlements of each employee accrued to the date on
which the employee ceased to be employed by the former
employer.

42.�HOUSE SUPERVISORS AND HOUSE
MANAGERS

In lieu of the provisions of Clauses 6.�Hours, 7.�Over-
time, 8.�Shift Work, 9.�Meal Money, 12.�Holidays and
Annual Leave, 13.�Sick Leave and 27.�Part-Time Employ-
ees of this award the following provisions shall apply in rela-
tion to House Supervisors and House Managers.

(A)�HOURS
(1) An employee shall not be rostered to work on more than

eight shifts in any fortnightly roster period.
(2) The spread of shift is defined as a 24 hour period com-

mencing from the time the shift commences.
 (3) The following provisions apply to weekday shifts:

(a)  (i) an employee shall be required to remain on
the employers premises between 1100pm and
7.00am for the purpose of supervising resi-
dents, even though the employee may be
asleep;

(ii) where an employee is required to attend to
resident needs between the hours of 11.00pm
and 7.00am, any time worked in excess of two
hours will be accrued as time in lieu at the
rate of time and one half.

(b) An employee shall be rostered off duty for a period
of six consecutive hours between the houses of
8.00am and 4.00pm.

(c) If an employee is required to attend to resident needs
during their off duty time, any time worked will be
accrued as time in lieu at the rate of time and one
half.

(d) 10 hours� time in lieu will entitle the House Super-
visor to a weekday off duty.

(e) A weekday shift shall be deemed to be a shift in which
the majority of hours fall on any day Monday to Fri-
day.

(4) The following provisions apply to weekend and public
holiday shifts:

(a) If an employee is required to attend to resident needs
between the hours of 11.00pm and 7.00am, any time
worked in excess of two hours will be accrued as
time in lieu at the rate of time and one half.

(b) An employee shall be rostered off duty for a period
of two consecutive hours on Saturdays, Sundays and
public holidays.

(c) If an employee is unable to take the two hour break
from duty on Saturdays, Sundays or public holidays
then time in lieu shall be accrued at the rate of time
and one half.

(d) 14 hours� time in lieu will entitle the House Super-
visor to a weekend day or public holiday off duty.

(e) A weekend shift shall be deemed to be a shift in
which the majority of the hours fall on either Satur-
day or Sunday.

(f) A public holiday shift shall be deemed to be a shift
in which the majority of the hours fall on a public
holiday.

(B)�OVERTIME
(1) Subject to the provisions of this clause all overtime shifts

worked shall be paid at the rate of one and a half times the
ordinary shift rate for that day. Provided that by agreement
between the employer and the employee time in lieu of pay-
ment for overtime may be taken at the proportional rate.

(2) Where an hourly rate is required for the calculation of
payment for overtime, the ordinary rate shall be $10.46 per
hour and overtime shall be calculated at one and a half times
the ordinary rate.

(3) Nothing in this clause shall prevent an employee from
agreeing to work additional shifts at ordinary rates.

(4) Time in lieu may be taken at the convenience of the
employer provided that where an employee makes applica-
tion to take time in lieu the employer shall not unreasonably
oppose such application.

(5) On termination of employment, other than in the case of
summary dismissal for misconduct, any time in lieu which
has accrued but has not been allowed to be taken, shall be
paid out.

(C)�HOLIDAYS AND ANNUAL LEAVE
(1) Except as hereinafter provided House Supervisors and

House Managers shall be granted leave by the employer on
the following basis:

(a) All employees shall be entitled to four weeks� an-
nual leave with loading on completion of each 12
months� continuous service.

(b) Employees who are rostered to work their ordinary
hours on Sundays and/or public holidays during a
qualifying period of employment for annual leave
purposes shall be entitled to receive additional leave
as follows:

 (i) if 35 ordinary shifts on such days have been
worked�one week;

 (ii) if less than 35 ordinary shifts on such days
have been worked the employee shall be enti-
tled to have one additional day�s leave for each
seven ordinary shifts so worked, provided that
the maximum additional leave shall not ex-
ceed five working days.
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(c) Employees shall be entitled to two weeks� additional
leave without loading in lieu of payment for public
holidays, on completion of each 12 months of con-
tinuous service.

(d) House Supervisors and House Managers shall be
entitled to accrued days off in accordance with the
following formula in each 12 months� period:

 (i) Where the employee regularly works eight
shifts per fortnight�10 shifts.

 (ii) Where the employee regularly works seven
shifts per fortnight�nine shifts.

(iii) Where the employee regularly works six shifts
per fortnight�eight shifts.

(2) The employee shall be paid for any period of leave pre-
scribed by this clause, including annual leave, at the rate the
employee would have received had the employee not pro-
ceeded on leave. However, where it is not possible to calcu-
late the rate the employee would have received the employee
shall be paid at the rate of the average of such payments made
each fortnight over the two fortnights prior to taking leave.

(3) By mutual agreement, an employee may be allowed to
take the annual leave prescribed by this clause before the com-
pletion of 12 months� continuous service as prescribed by
subclause (1) of this clause.

 (4) Subject as hereinafter provided:
(a) If after one month�s continuous service in any quali-

fying 12 monthly period an employee lawfully ter-
minates his/her service or his/her employment is
terminated by the employer through no fault of the
employee, the employee shall be paid pro rata an-
nual leave on the basis of one shift�s leave for each
26 shifts worked.

(b) Accrual of leave in lieu of public holidays and ac-
crued days off shall be on a proportional basis in
accordance with the number of shifts worked in the
qualifying period as compared to:

 (i) 208 shifts for an employee who regularly
works eight shifts per fortnight;

 (ii) 182 shifts for an employee who regularly
works seven shifts per fortnight;

(iii) 156 shifts for an employee who regularly
works six shifts per fortnight.

(c) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with subclause (C)(3) of this clause and if the period
of leave so taken exceeds that which would become
due pursuant to paragraphs (1)(a) and (b) of this
clause, the employee shall be liable to pay the amount
representing the difference between the amount re-
ceived by him for the period of leave taken in ac-
cordance with subclause (C)(4) of this clause and
the amount which would have been accrued in ac-
cordance with paragraphs (4)(a) and (b) of this
clause. The employer may deduct this amount from
moneys due to the employee by reason of the other
provisions of this award at the time of termination.

(d) In addition to any payment to which the employee
may be entitled under this subclause, an employee
whose employment terminates after the employee has
completed a 12 monthly qualifying period and who
has not been allowed the leave prescribed under this
award in respect of that qualifying period shall be
given payment in lieu of that leave or in a case to
which subclause (C)(5) hereof applies, in lieu of so
much of that leave as has not been allowed unless
the employee has been justifiably dismissed for mis-
conduct and the misconduct for which the employee
has been dismissed occurred prior to the completion
of that qualifying period.

(e) An employee shall be entitled to a pro rata quantum
of the loading if the employee becomes entitled to
pro rata annual leave, provided that the loading shall
not be applied to pro rata annual leave on termina-
tion.

(5) The annual leave prescribed in this subclause shall be
taken in two portions, if so requested by the employee, pro-
vided that no portion shall be less than two consecutive weeks.
Except where by agreement between the employer and em-
ployee annual leave may be taken as a single day absence or
in a portion of one week made up of five consecutive days.

(6) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this award, absent through sickness with
or without pay except for that portion of an absence that ex-
ceeds three months or absent on workers� compensation that
exceeds one calendar month or absent on leave without pay.

(7) Before going on annual leave each employee shall be
given at least four weeks� notice of the date such leave is to
commence.

(8) The provisions of this clause shall not apply to casual
employees.

(9) When an employee proceeds on the four weeks� annual
leave prescribed by subclause (1) of this clause there will be
no accrual towards an accrued day off as prescribed in para-
graph (1)(d) of this clause. Accrual towards an accrued day
off shall continue during any other period of annual leave pre-
scribed by this clause.

(D)�SICK LEAVE
(1) An employee who is incapacitated for duty in conse-

quence of illness or injury shall as soon as possible advise his/
her supervisory officer in sufficient time to enable arrange-
ments to be made for the performance of his/her duties. Any
such employee who fails to do so shall be treated as absent
without leave.

(2) An employee so incapacitated for duty shall notify his/
her supervisory officer in sufficient time of the date on which
the employee will resume duty, to enable any necessary ar-
rangements to be made.

(3) An application for leave of absence on the grounds of
illness exceeding two consecutive working days shall be sup-
ported by the certificate of a registered medical practitioner
or, where the nature of illness consists of a dental condition
and the period of absence does not exceed five consecutive
working days, by a certificate of a registered dentist.

The number of days� leave of absence which may be granted
without the production of the certificate required by subclause
(1) of this clause shall not exceed, in the aggregate five work-
ing days in any one calendar year.

(4) Subject to the provisions of subclause (3) of this clause
no leave of absence on the grounds of illness shall be granted
with pay without the production of a medical certificate.

An employee who is unable to resume duty on the expira-
tion of the period shown on the first certificate shall there-
upon furnish a further certificate and shall continue to do so
upon the expiration of the period respectively covered by such
certificates.

(5) Where an employee is ill during the period of his/her
annual leave for recreation and produces at the time or as soon
as practicable thereafter medical evidence to the satisfaction
of the employer that the employee is or was as a result of his/
her illness confined to his/her place of residence or a hospital
for a period of at least seven days, the employee may, with the
approval of the employer, be granted at a time convenient to
the employer additional leave equivalent to the period during
which the employee was so confined.

(6) Where an employee is ill during his/her period of his/
her long service leave and produces at the time or as soon as
practicable thereafter medical evidence to the satisfaction of
the employer that the employee is or was confined to his/her
place of residence or a hospital for a period of at least 14 days,
the employee may, with the approval of the employer, be
granted at a time convenient to the employer additional leave
equivalent to the period during which the employee was so
confined.

(7) The basis for determining the leave of absence on the
grounds of illness that may be granted shall be ascertained by
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crediting the employee concerned with the following periods,
but the leave shall be cumulative:

Leave on Full
Pay (Shifts)

(a) House Supervisor/Manager working
eight shifts per fortnight 10

(b) House Supervisor/Manager working
seven shifts per fortnight 8.75

(c) House Supervisor/Manager working
six shifts per fortnight 7.5

(8) No leave of absence on account of illness shall be granted
with pay, if the illness has been caused by the misconduct of
the employee or in any case of absence from duty without
sufficient cause.

(9) An employee who is duly absent on leave without pay is
not eligible for absence of leave on account of illness under
this clause during the currency of that leave without pay.

(10) Where, on or after the 1st day of August, 1972, an
employee in the discharge of his/her duties suffers personal
injuries by accident that are compensatory in accordance with
the provisions of the Workers� Compensation and Assistance
Act, 1981, and which necessitates the granting of leave of
absence under this subclause:

(a) no charge shall be made against the employee�s sick
leave credits in respect of so much of the period of
leave as does not exceed 26 weeks and the employee
shall receive full pay for any such part of the em-
ployee�s leave of absence; and

(b) where the employee is unable to resume duty at the
expiration of the period of 26 weeks, the employee
shall be granted on full pay or half pay as the case
requires, such further leave under this subclause as
is required but half the period only of such further
leave shall be charged against his/her sick leave cred-
its on full pay or half pay, as the case may be.

(11) A pregnant employee shall not be refused sick leave by
reason only that the �illness or injury� encountered by the
employee is associated with the pregnancy.

(12) The provisions of this clause shall not apply to casual
employees.

(13) An employee shall not be entitled to claim payment for
non-attendance on the ground of personal ill health or injury
nor will the employee�s sick leave entitlements be reduced if
such personal ill health or injury occurs on a day when an
employee is absent on an accrued day off or time in lieu un-
less such illness is for a period of seven consecutive days or
more and in all other respects complies with the requirements
of subclause (D)(5) hereof.

(14) An employee whilst on paid sick leave shall continue
to accrue an entitlement to an accrued day off as prescribed in
paragraph (1)(d) of subsection (C) of this clause.

 (E)�WAGES
Base Rate First & Second Total Rate

Arbitrated
Safety Net
Adjustment

Per Shift Per Shift Per Shift
$ $ $

HOUSE SUPERVISOR
Weekday rate 135.90 4.20 140.10
Weekend rate 236.90 5.88 242.78
HOUSE MANAGER
Weekday rate 146.12 4.20 150.32
Weekend rate 247.22 5.88 253.10

(F)�BEREAVEMENT LEAVE
(1) An employee shall, on the death of a wife, husband, de-

facto wife or de-facto husband, father, father-in-law, mother,
mother-in-law, brother, sister, child or stepchild be entitled on
notice, of leave up to and including the day of the funeral of
such relation and such leave shall be without deduction of
pay for a period not exceeding the number of hours worked
by the employee in two ordinary working days.

(2) Proof of such deaths shall be furnished by the employee
to the satisfaction of the employer.

(3) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with his/her roster, or on long service leave, annual leave, sick
leave, workers� compensation, leave without pay or on a pub-
lic holiday.

(4) The provisions of this clause shall be available for use
by the employee where leave is necessary on compassionate
grounds.

 (5) An employee shall not be entitled to claim payment for
bereavement leave on a day when that employee is absent on
an Accrued Day Off in accordance with the provisions of
subclauses (1) and (2) of Clause 6.�Hours, of this award.

(6) An employee, whilst on bereavement leave prescribed
by this clause shall continue to accrue an entitlement to an
Accrued Day Off as prescribed in subclauses (1) and (2) of
Clause 6.�Hours, of this award.

43.�CONSULTATION AND ENTERPRISE
BARGAINING

(1) The parties to this award are committed to co-operating
positively to increase the efficiency, effectiveness and pro-
ductivity of Activ Foundation and to enhance the career op-
portunities and job security of employees.

(2) At each plant or enterprise, the employer, the employees
and their relevant union or unions may establish a consulta-
tive mechanism and procedures appropriate to the size, struc-
ture and needs of that plant or enterprise. Measures raised by
the employer, employees or union for consideration consist-
ent with the objectives or subclause (1) herein shall be proc-
essed through that consultative mechanism and procedures so
long as measures raised and agreements are consistent with
State and National Wage fixation guidelines.

(3) Any agreement to vary the award shall be processed in
accordance with the Industrial Relations Act, 1979, the State
Wage Decision, 1992, and shall be subject to approval by the
Western Australian Industrial Relations Commission.

(4) Nothing in this clause shall operate so as to limit or im-
pinge upon the statutory rights of the employers and the un-
ion pursuant to the aforesaid Act.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.
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SCHEDULE A�PARTIES TO THE AWARD
The following organisation is a party to this award:

The Federated Miscellaneous Workers� Union of Aus-
tralia, W.A. Branch.

SCHEDULE B�RESPONDENTS
Activ Foundation Incorporated
116 Jersey Street
JOLIMONT WA 6014

SCHEDULE C�MEMORANDUM OF AGREEMENT
The following provisions relating to hours of work are agreed

between the parties.
(1) Termination

(a) An employee subject to the provisions of
subclause (1) of Clause 6.�Hours of this
Award who has not taken any Accrued Days
Off accumulated during a work cycle in which
employment is terminated, shall be paid the
total of hours accumulated towards the Ac-
crued Days Off for which payment has not
already been made.

(b) An employee who has taken any Accrued Day
Off during a work cycle in which employment
is terminated shall have the wages due on ter-
mination reduced by the total hours for which
payment has already been made but for which
the employee had no entitlement toward those
Accrued Days Off.

(2) Workers� Compensation
(a) 20 Day Work Cycle

 (i) Where an employee is on workers�
compensation for periods less than one
complete 20 day work cycle such em-
ployee will accrue towards and be paid
for the succeeding Accrued Day Off
following such absence.

 (ii) An employee will not accrue Accrued
Days Off for periods of workers� com-
pensation where such period of leave
exceeds one or more complete 20 day
work cycle.

(iii) Where an employee is on workers�
compensation for less than one com-
plete 20 day work cycle and an Accrued
Day Off falls within the period, the
employee will not be re-rostered for an
additional Accrued Day Off.

(b) 12 Months� Work Cycle
 (i) Where an employee is on workers�

compensation for periods less than a
total of 20 consecutive work days in a
work cycle such employee will accrue
towards and be paid for the succeed-
ing Accrued Days Off following such
leave.

(ii) Where an employee is on workers�
compensation for periods greater than
a total of 20 consecutive days in a work
cycle such employees will have the
period of workers� compensation
added to the work cycle.

(3) Leave Without Pay
(a) 20 Day Work Cycle

An employee who is absent on any form of
leave without pay during a 20 day work cycle
shall not accumulate an entitlement to an Ac-
crued Day Off for the period of such leave
nor will the employee be entitled to an Ac-
crued Day Off whilst on leave without pay.

(b) 12 Months� Work Cycle
 (i) An employee who is absent on any

form of leave without pay for less that
a total of five days in any work cycle
shall not have payment reduced when
proceeding on Accrued Days Off.

 (ii) An employee who is absent on any
form of leave without pay for a total of
five days or more in any work cycle
will have such period of leave added
to the work cycle.

(iii) Where an employee is on workers�
compensation for greater than 20 con-
secutive work days and an Accrued
Day Off as prescribed in subclause (1)
of Clause 6.�Hours of this Award falls
within the period the employee shall
be re-rostered for another Accrued Day
Off on completion of the 20 day work
cycle following such absence.

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.
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(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appen-
dix at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

DATED at Perth this 7th day of March, 1984.

MONUMENTAL MASONRY INDUSTRY
AWARD, 1989.
No A 36 of 1987.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 9th day of December, 1996
J. CARRIGG,

Registrar.

Monumental Masonry Industry Award, 1989

1.�TITLE
This Award shall be known as the Monumental Masonry

Industry Award, 1989.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
1. Title

1A Statement of Principles�August 1996
2. Arrangement

 3. Area and Scope
 4. Term
 5. Definitions
 6. Contract of Service
 7. Wages
 8. Superannuation
 9. Special Rates and Conditions
10. Fares and Travelling Time
11. Payment of Wages
12. Hours
13. Shift Work
14. Overtime
15. Holidays and Annual Leave
16. Long Service Leave
17. Absence Through Sickness
18. Bereavement Leave
19. Maternity Leave
20. Protection of Tools
21. Records
22. Representative Interviewing Employees
23. Posting of Union Notices
24. Shop Stewards

25. Board of Reference
26. No Reduction
27. Dispute Settlement Procedure
28. Notification of Change
29. Redundancy
30. Under-Rate Employees
31. Protective Clothing and Footwear
32. Consultative Procedures

Appendix�Resolution of Disputes Requirements
Schedule A�Parties to the Award
Schedule B�Schedule of Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

3.�AREA AND SCOPE
This Award shall apply throughout the State of Western

Australia to�
(1) all employees including apprentices and junior em-

ployees employed in any of the callings set out in
Clause 7.�Wages of this Award in the manufactur-
ing industry of monumental masonry including fix-
ing work performed in a cemetery; but shall not apply
to construction sites; and

(2) all employers employing those employees; and
(3) The Construction, Mining and Energy Workers�

Union of Australia�Western Australian Branch.

4.�TERM
The term of this Award shall be for a period of three years

from 12 December 1989.

5.�DEFINITIONS
Union means The Construction, Mining and Energy Work-

ers� Union of Australia�Western Australian Branch.
Monumental mason means a tradesperson engaged in carv-

ing or shaping stone of any kind for any purpose.
Monumental fixer means an employee in the assembly of

monuments either in the factory or cemetery.
Assistant monument fixer means an employee who directly

assists a monumental fixer.
Primary saw operator means an employee who operates a

primary saw for the purpose of cutting stone blocks.
Secondary saw operator means an employee who operates a

secondary saw for the purpose of trimming stone to a pre-
scribed dimension.

Polishing machine operator means an employee who oper-
ates a machine for the purpose of polishing stone.

Stone engraving operator means an employee who operates
a letter cutting machine.

Monumental concrete moulder means an employee engaged
in the casting of concrete or terrazzo products for monumen-
tal purposes.

Casual employee means an employee who is employed for
a period of less than one month.

Junior employee means an employee under the age of 19
who is not an apprentice.

Leading hand means an employee who is given by the em-
ployer, or his/her agent, the responsibility of directing or su-
pervising the work of others or, in the case of only one
employee, the specific responsibility of directing or supervis-
ing the work of that employee.

6.�CONTRACT OF SERVICE
(1) One week�s notice on either side shall be necessary to

terminate the contract of service of any employee, other than
a casual employee (where the notice shall be one hour) or an
apprentice. If the required notice of termination is not given,
one week�s wages, or in the case of a casual employee one
hour�s wages, shall be paid or forfeited.

(2) The employer shall upon receipt of a request from an
employee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work per-
formed by the employee.
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(3) Standing Down of Employees:
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the employee cannot be
usefully employed because of industrial action by the employ-
ees or by any breakdown of the employer�s machinery or any
stoppage of work from any cause which the employer cannot
reasonably prevent.

(4) Absence From Duty:
The employer shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except when such absence is due to illness and comes
within the provisions of Clause 17.�Absence Through Sick-
ness of this Award or such absence is on account of holidays
or paid leave to which the employee is entitled under the pro-
visions of this Award.

(5) This clause does not affect the employer�s right to dis-
miss an employee for misconduct and an employee so dis-
missed shall be paid wages up to the time of dismissal.

(6) An employer may direct an employee to carry out such
duties as are within the limits of the employee�s skill, compe-
tence and training.

7.�WAGES
 (1) (a) The rates of wages payable to the employees cov-

ered by this Award (other than duly registered apprentices and
junior employees) shall be as follows:

Total Rate
Classification Minimum Supple- Arbitrated (Exclusive

 Weekly mentary Safety Net of Industry
Base Rate Payment Adjustment Allowance)

$ $ $ $

Monumental Mason 365.20 52.00 16.00 433.20
Monumental Fixer 345.20 49.30 16.00 410.50
Monumental Employee Grade 4 318.90 45.50 16.00 380.40
A Grade 3 employee who has
attained a high level of skill in at
least one function or who is
regularly required to perform more
than two of the functions contained
in Grade 3
Monumental Employee Grade 3 301.40 43.00 16.00 360.40
Employee who has been performing
work at Grade 2 level for more than
six months
Monumental Employee Grade 2 283.70 40.50 16.00 340.20
Employee who is performing one or
more of the following functions and
who has been performing such work
for less than six months�
   �Primary Saw Operator
   �Secondary Saw Operator
   �Polishing Machine Operator
   �Stone Engraving Operator
   �Assistant Monumental Fixer
   �Monumental Concrete Moulder
Monumental Employee Grade 1 263.80 37.70 16.00 317.50
Employee who is engaged to
perform work not covered by any of
the above classifications.

(b) The rates of pay in this award include the first $8.00 per
week arbitrated safety net adjustment payable under the De-
cember, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase as a result of agreements reached at enter-
prise level since 1 November, 1991.

(c) The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under the
December, 1994 State Wage Decision. This second $8.00 per
week arbitrated safety net adjustment may be offset to the ex-
tent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
arbitrated safety net adjustment.

(d) Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

(2) Industry Allowance:
An industry allowance at the rate of $10.60 per week shall

be paid for all purposes to each adult employed in the work-
shop to compensate for the following disabilities associated
with monumental masonry�

(a) Working in wet conditions with water underfoot.

(b) Working on dirty work.
(c) The use of acid or other corrosive substances when

cleaning down stone.
(d) Working in a dusty atmosphere.

(3) Leading Hands:
(a) An employee specifically appointed to be a leading

hand who is placed in charge of�
 (i) not more than one employee, other than an

apprentice, shall be paid $10.00 per week; or
 (ii) more than one and not more than five other

employees shall be paid $22.30 per week; or
(iii) more than five and not more than ten other

employees shall be paid $28.30 per week; or
 (iv) more than ten other employees shall be paid

$37.70 per week in each case, in addition to
the rate prescribed for the highest classifica-
tion of employee supervised or his/her own
rate, whichever is the highest.

(4) Apprentices:
(a) (i) Wages per week�An apprentice shall receive

the following percentage of the Monumental
Mason�s weekly minimum rate and industry
allowance contained in subclauses (1) and (2)
of this clause.

(aa) Four year term� %
First year 42
Second year 55
Third year 75
Fourth year 88

(bb) Three and a half year term�
First six months 42
Next year 55
Next following year 75
Final year 88

(cc) Three year term�
First year 55
Second year 75
Third year 88

 (ii) Tool allowance (per week)�A tool allowance
of one-third of the amount (if any) payable to
a tradesperson shall be paid to an apprentice
to that trade in his/her first year of apprentice-
ship and of two-thirds of that amount in his/
her second year and of the same amount (if
any) as is payable to a tradesperson in the re-
maining period of his/her apprenticeship.

(iii) Provision of Tools�
An employer may, by agreement with the ap-
prentice�s parent or guardian, elect to provide
the apprentice with a kit of tools subject to
establishing the value of the tools at the time
of so providing, deduct the tool allowance until
the cost of the kit of tools is reimbursed.
In the event of an apprentice being dismissed
or leaving his/her employment before the cost
of the tool kit has been reimbursed the em-
ployer shall be entitled to�

(aa) deduct from any monies owing to the
apprentice, the amount that is owing;
or

(bb) by agreement retain tools at the origi-
nally nominated value to the amount
still owing.

(5) Junior Employees�
Wages per week�A junior employee shall receive
the following percentage of the adult weekly mini-
mum rate and industry allowance contained in
subclauses (1) and (2) of this clause appropriate to
the work performed.
Under 16 years 42%
16 years of age 55%
17 years of age 75%
18 years of age 88%
19 years of age 100%
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(6) Tool Allowance  ($ per week) �
(a) Monumental masons $17.30

Tool allowance shall not be paid where the employer
supplies an employee with all necessary tools.

(b) No other employee shall be required to supply tools.
(7) Casual Employees�

A casual employee shall receive a loading of 20% in
addition to the rates prescribed in subclauses (1) and
(2) of this clause.

(8) It is a term of this award arising from the decision of the
Commission in Court Session in the State Wage Case of 17
June 1991, that the union will not pursue prior to 17 January
1992 any extra claims, award or overaward except when con-
sistent with the State Wage Principles.

8.�SUPERANNUATION
(1) Application:

(a) Subject to the provision of subclause (4)�Exemp-
tions of this clause, each employer to whom this
Award applies shall execute an agreement to become
a participating employer in the preferred or approved
Occupational Superannuation Scheme, within one
month of the enactment of this clause.

(b) For the purpose of this Award the preferred Occupa-
tional Superannuation Scheme is Westscheme.

(c) For the purpose of this Award an approved Occupa-
tional Superannuation Scheme is one which com-
plies with the standards for occupational schemes
under the Occupational Superannuation Standards
Act 1987 and Regulations made thereunder.

(2) Contributions:
(a) Subject to the provisions of subclause (4)�Exemp-

tions of this clause, each employer shall make
monthly contributions to the fund in respect of all
eligible employees at the rate of 3% of ordinary time
earnings.

(b) Eligible employees are all full-time and part-time
employees to whose employment this Award applies
and whose length of employment with the employer
exceeds one month.

(c) Subject to the provisions of subclauses (3) and (4)
of this clause, contributions shall be made in respect
of each current eligible employee from the date the
employer executes the fund trust deed. Contributions
in respect of all other eligible employees shall be
made from commencement of employment with the
employer but in no case prior to the date of the em-
ployer executes the fund trust deed.

(d) Ordinary time earnings shall include base rate, in-
dustry allowance, supplementary payments,
overaward payments, shift allowance and leading
hand allowance.

(e) Contributions shall be paid for all periods during
which the eligible employee is in receipt of payments
from the employer under the Workers� Compensa-
tion and Assistance Act and during which the em-
ployee is employed by the employer.

(f) Subject to the trust deed an employer shall not be
required to contribute during periods of unpaid leave
in excess of 38 hours.

(g) Subject to the trust deed an employer shall not be
required to contribute during periods of unauthor-
ised absence in excess of eight hours.

(3) Employee Entry into Fund:
(a) On executing the fund trust deed the employer shall

provide each current employee with an application
form and documentation explaining the fund.

(b) If an employee fails to return to the employer a com-
pleted application form to join the fund within two
weeks of receipt the employer shall provide a re-
minder notice together with an application form and
documentation explaining the fund to the employee.

(c) If the employee fails to complete and return the ap-
plication to join the fund within two weeks of

receipt of the second form, no contribution needs to
be made in respect of that employee until such time
as a completed application form is received by the
employer.

(d) It shall be the responsibility of the employer to en-
sure that all new employees complete an application
to join the fund during the first month of employ-
ment.
Provided that where an eligible employee refuses to
complete an application to join the fund the employer
shall notify the union in writing of the employee�s
refusal to do so.

(4) Exemptions:
(a) Employers of eligible employees who are covered

by a Superannuation Order or Award made pursuant
to the Industrial Relations Act 1979 shall be ex-
empted from the provisions of this clause in respect
of those employees to whose employment the said
Order or Award applies.

(b) Employers of eligible employees who contribute to
a Superannuation Fund, in accordance with an Or-
der or Award made pursuant to the Industrial Rela-
tions Act 1979, the Conciliation and Arbitration Act
1904 or the Industrial Relations Act 1988 for a ma-
jority of employees and, at the date of issue of this
Award, makes payment for eligible employees cov-
ered by this Award in accordance with that Order or
Award shall be exempt from the provisions of this
clause.

(c) Employers of eligible employees who are covered
by the Local Government Superannuation Act 1980
shall be exempt from the provisions of this clause in
respect of those employees to whose employment
the said Act applies.

(d) Where an employer intends to join an approved Oc-
cupational Superannuation Scheme other than
Westscheme, the employer shall notify the appro-
priate union(s) prior to doing so.
In the event of a dispute the matter shall be referred
to the Western Australian Industrial Relations Com-
mission.

(e) An employer may make application to the Western
Australian Industrial Relations Commission for ex-
emption from the provisions of this clause and until
proceedings before the Western Australian Indus-
trial Relations Commission are finalised the provi-
sions of this clause shall be deemed to have been
complied with. Within one calendar month of the
delivery of this Award each employee to whom this
Award applies shall execute the fund trust deed.

9.�SPECIAL RATES AND PROVISIONS
(1) General conditions under which a special rate is pay-

able:
(a) The special rates prescribed in this clause shall be

paid irrespective of the times at which work is per-
formed and shall not be subject to any premium or
penalty conditions.

(b) Where more than one of the following rates provides
a payment for disabilities of substantially the same
nature then only the highest of such rates shall be
payable.

(2) Toxic Substances:
(a) An employee required to use toxic substances or

materials of a like nature shall be informed by the
employer of the health hazards involved and in-
structed in the correct and necessary safeguards
which must be observed in the use of such materi-
als.

(b) An employee using such materials shall be provided
with and shall use all safeguards as are required by
the appropriate Government authority or, in the ab-
sence of such requirement, such safeguards as are
determined by a competent authority or person cho-
sen by the union and the employer.
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(c) For the purpose of this subclause all materials which
include or require the addition of a catalyst hardener
and reactive additives or two pack catalyst system
shall be deemed to be materials of a like nature.

(3) Computing Quantities:
An employee, other than a leading hand, who is regu-
larly required to compute or estimate quantities of
materials in respect of the work performed by others
shall be paid $2.29 per day or part thereof in addi-
tion to the rates otherwise prescribed in this Award.

(4) Fumes:
An employee required to work in a place where of-
fensive fumes are present, other than those arising
from the use of acids or other corrosive substances
when cleaning down stone, as referred to in placitum
(c) of subclause (2) of Clause 7.�Wages, of this
Award, shall be paid such rates as are agreed upon
between the employee and the employer and failing
agreement, such amount as is determined by a Board
of Reference.�

(5) First Aid Kit:
The employer shall provide a suitable first aid kit
within each shop or factory which is readily accessi-
ble to all employees.

(6) Water and Soap:
Water and soap shall be provided at each shop or
factory by the employer for use by all employees.

(7) Provision of Boiling Water:
The employer shall provide boiling water at each
shop or factory for the use of all employees at lunch
time.

(8) An employee holding a Third Year First Aid Medallion
of the St. John Ambulance Association, appointed by the
employer to perform first aid duties, shall be paid at the rate
of $6.18 per week in addition to the prescribed rate.

10.�FARES AND TRAVELLING TIME
(1) (a) An employee, who on any day, or from day to day is

required to work at a job away from the factory or cemetery
shall, at the direction of the employer, present for work at
such job at the usual starting time.

(b) An employee to whom paragraph (a) of this subclause
applies shall be paid at ordinary rates for the time spent in
travelling between the employee�s home and the job and shall
be reimbursed for any fares incurred in such travelling, but
only to the extent that the time so spent and the fares so in-
curred exceed the time normally spent and the fares normally
incurred in traveling between the employee�s home and the
factory or cemetery.

(c) An employee who, with the approval of the employer,
uses a personal means of transport for travelling to or from
outside jobs shall be paid the amount of excess fares and trav-
elling time which the employee would have incurred in using
public transport unless the employee has an arrangement with
the employer for a regular allowance.

(2) For travelling during working hours from and to the
employer�s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The
employer shall pay all fares and reasonable expenses in con-
nection with such travel.

11.�PAYMENT OF WAGES
(1) Wages shall be paid weekly in cash or, at the election of

the employer, by electronic funds transfer.
(2) Each employee shall be provided with a pay advice slip

on each day that wages are paid. The pay advice slip shall
detail�

(a) The rate of pay.
(b) The hours worked, including overtime.
(c) The gross wage.
(d) The net wage.
(e) Any allowances paid.
(f) Any deductions made.
(g) The composition of any annual leave payment.
(h) The composition of any termination payment.

(3) No deduction shall be made from an employee�s wages,
unless the employee has agreed to such deduction in writing,
or the deduction is authorised by the Award.

(4) When an employee is dismissed (other than for miscon-
duct) or lawfully terminates his/her service, the employee shall
be paid all wages due before leaving the job, unless that pay-
ment is prevented because of circumstances beyond the con-
trol of the employer. Otherwise all moneys due shall be posted
on the next working day to the employee�s last known address
or such other address as may be nominated by the employee.

(5) Payment of wages shall be made on or before Friday of
each week at or before the usual finishing time on the normal
pay day of each week.

(6) Wages shall not be paid in the meal time.
(7) Subject to subclause (4) hereof, where an employee is

required to spend time in waiting for wages or attending the
employer�s office on a subsequent day, he shall be paid at the
ordinary rate of pay for the time so spent, in addition to any
fares incurred. Provided that this subclause shall not apply
where such waiting or attending was due to an underpayment
caused by a genuine mistake or by a genuine dispute as to the
amount due.

12.�HOURS
(1) Hours of Work:

(a) Except as provided elsewhere in this Award, the or-
dinary working hours shall be 38 per week.

(b) The ordinary hours of work shall be an average of
38 per week to be worked on one of the following
bases.

 (i) 38 hours within a work cycle not exceeding
seven consecutive days; or

 (ii) 76 hours within a work cycle not exceeding
14 consecutive days; or

(iii) 114 hours within a work cycle not exceeding
21 consecutive days; or

 (iv) 152 hours within a work cycle not exceeding
28 consecutive days.

(c) Day Employees:
The ordinary hours of work may be worked on any
or all days of the week, Monday to Friday, inclu-
sive, and except in the case of shift workers, shall be
worked between the hours of 6.00 a.m. and 6.00 p.m.
with an interval of not less than 45 minutes for lunch
but the meal break of 45 minutes may be reduced by
agreement between the employer and employees.

(d) The ordinary hours of work shall not exceed 10 hours
on any day.
Provided that in any arrangement of ordinary work-
ing hours, where such ordinary hours are to exceed
eight hours on any day, the arrangement of hours
shall be subject to the agreement between the em-
ployer and the majority of employees in the employ-
er�s premises or section or sections concerned.

(e) Shift Work:
Subject to the provisions of subclause (2)�Imple-
mentation of 38 Hour Week and subclause (3)�Pro-
cedures for In-house Discussions, ordinary hours of
shift employees shall average 38 per week (inclu-
sive of crib time) and shall not exceed 152 hours in
28 consecutive days.

(2) Implementation of 38 Hour Week:
(a) Except as provided in paragraph (c) hereof, the

method of implementation of the 38 hour week may
be any one of the following:

 (i) by employees working less than eight ordi-
nary hours each day; or

 (ii) by employees working less than eight ordi-
nary hours on one or more days each week; or

(iii) by fixing one day of ordinary working hours
on which all employees will be off duty dur-
ing a particular work cycle; or

 (iv) by rostering employees off duty on various
days of the week during a particular work
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cycle so that each employee has one day of
ordinary hours off duty during that cycle.

(b) In cases where agreement cannot be reached in-house
in the first instance or where problems arise after
initial agreements or understandings have been
achieved in-house, a formal monitoring procedure
shall apply. The basic steps in this procedure for set-
tling such a problem are�

 (i) Consultation shall take place within the par-
ticular establishment concerned.

 (ii) If it is unable to be resolved at establishment
level, the matter shall be referred to the State
Secretary of the union concerned or an assist-
ant secretary, at which level a conference of
the parties shall be convened without delay.

(iii) In the absence of agreement the provisions of
Clause 30.�Dispute Settlement Procedure
shall apply.

(3) (a) Subject to the provisions of this paragraph, a rest
period of seven minutes from the time of ceasing work to the
time of resumption of work shall be allowed each morning.

(b) The rest period shall be counted as time off work with-
out deduction of pay and shall be arranged at a time and in a
manner to suit the convenience of the employer.

(c) Refreshments may be taken by the employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

13.�SHIFT WORK
(1) An employer may work any job on shifts but before do-

ing so shall give at leave seven days� notice of his/her inten-
tion to the union and the employees concerned and of the
intended starting and finishing times of ordinary working hours
of the respective shifts.

(2) (a) Where work on any job is carried out on shifts and
less than five consecutive shifts (other than day shift) are
worked on that job, then the employees employed on such
afternoon or night shifts shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
then the provisions of paragraph (a) of this subclause shall be
as if four consecutive shifts were substituted for five consecu-
tive shifts.

(b) The sequence of work shall not be deemed to be broken
under the paragraph (a) of this subclause by reason of the fact
that work on the job is not carried out on a Saturday or Sun-
day or any other day that the employer observes a shut down
for the purpose of allowing a 38 hour week or on any holiday.

(3) Where a shift commences at or after 11.00 p.m. on any
day, the whole of that shift shall be deemed, for the purposes
of this Award, to have been worked on the following day.

(4) A shift employee when on afternoon or night shift shall
be paid for such shift 15% more than the employee�s ordinary
rate prescribed by this Award.

(5) (a) All work performed on a rostered shift, when the
major portion of such shift falls on a Saturday, Sunday or on a
holiday, shall be paid for as follows�

Saturday�at the rate of time and one-half.
Sunday�at the rate of time and three-quarters.
Holidays�at the rate of double time.

(b) These rates shall be paid in lieu of the shift allowances
prescribed in subclause (5) of this clause.

14.�OVERTIME
(1) (a) Subject to the provisions of Clause 12.�Hours and

Clause 13.�Shift Work, all work performed outside of ordi-
nary hours of work on any day shall be paid for at the rate of
time and a half for the first two hours and double time thereaf-
ter except that all work performed after 12 noon on a Saturday
and all work performed on a Sunday shall be paid for at the
rate of double time.

(b) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day�s work.

(c) All employees will be required to work reasonable over-
time when requested by the employer.

(2) Any employee who is recalled to work after the usual
ceasing time for less than one hour shall receive payment for
one hour at overtime rates.

(3) (a) An employee shall not be compelled to work for more
than five hours without a meal interval.

(b) When an employee is required to work during the em-
ployee�s usual meal interval and the employee�s meal interval
is thereby postponed for more than half an hour, the employee
shall be paid at overtime rates until the employee gets the
meal interval.

(4) (a) Subject to the provisions of paragraph (b) of this
subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer
or be paid $7.30 for a meal and if owing to the amount of
overtime worked, a second and subsequent meal is required
the employee shall be supplied with each such meal by the
employer or be paid $5.00 for each meal so required.

(b) The provisions of paragraph (a) of this subclause do not
apply�

 (i) in respect of any period of overtime for which the
employee has been notified of the requirement on
the previous day or earlier;

 (ii) to any employee who lives in the locality in which
the place of work is situated in respect of any meal
for which the employee can reasonably go home.

(5) (a) When overtime work is necessary it shall, whenever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.

(b) An employee (other than a casual employee) who works
so much overtime between the termination of the employee�s
ordinary work on one day and the commencement of the em-
ployee�s ordinary work on the next day that the employee has
not at least ten consecutive hours off duty between those times
shall, subject to paragraph (c) of this subclause, be released
after completion of such overtime until the employee has had
ten consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence.

(c) If, on the instructions of the employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until released from duty for such period of ten consecu-
tive hours off duty without loss of pay for ordinary working
time occurring during such absence.

(6) The provisions of this clause do not operate so as to
require payment of more than double time rates, or double
time and a half on a holiday prescribed under this Award, for
any work performed.

15.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) Subject as hereinafter provided the following days

shall be regarded as holidays and shall be observed without
deduction of pay. The days observed as New Year�s Day, Aus-
tralia Day, Good Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(b) When any of the days mentioned in paragraph (a) of this
subclause falls on a Saturday or a Sunday, the holiday shall be
observed on the next succeeding Monday provided that Box-
ing Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(c) Where an employee is absent from work on the working
day before or the working day after a public holiday without
reasonable cause, proof whereof shall be upon the employee,
or without the consent of the employer, the employee shall
not be entitled to payment for such a holiday.

(d) An employer shall not terminate the employment of an
employee within a period of seven days preceding a holiday
prescribed in this Award for the purpose of avoiding the obli-
gation imposed by this clause.

(e) Where a holiday prescribed in paragraph (a) hereof falls
on a Tuesday, Wednesday or Thursday it may be substituted
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for any other day by agreement between the employer and
majority of employees.

(2) All employees required to work on the days named in
subclause (1) of this clause shall be paid double and one-half
time rate for all time worked on any such day.

(3) On any public holiday not prescribed as a holiday under
this Award the employer�s establishment or place of business
may be closed, in which case an employee need not present
himself/herself for duty and payment may be deducted, but if
work be done, ordinary rates of pay shall apply.

(4) (a) Except as hereinafter provided, a period of four con-
secutive weeks� leave, inclusive of any rostered day off ar-
ranged and agreed in accordance with the provisions of Clause
12.�Hours, with payment as prescribed in paragraph (b)
hereof shall be allowed annually to an employee by the em-
ployer after a period of 12 months� continuous service with
that employer.

(b) (i) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following where appli-
cable�

(aa) The rate applicable as prescribed in Clause 7.�
Wages of this Award including leading hand rates.

(bb) Subject to paragraph (c) hereof the rate prescribed
for work in ordinary time by Clause 13.�Shift Work
of the Award according to the employee�s projected
roster including Saturday and Sunday shifts.

(cc) Any other rate to which the employee is entitled in
accordance with the employee�s contract of employ-
ment for ordinary hours of work; provided that this
provision shall not operate so as to include any pay-
ment which is of a similar nature to or is paid for the
same reasons as or is paid in lieu of those payments
prescribed by Clause 10.�Fares and Travelling or
Clause 14.�Overtime of this Award, nor any pay-
ment which might have become payable to the em-
ployee as reimbursement for expenses incurred.

(c) During a period of annual leave an employee shall re-
ceive a loading calculated on the rate of wage prescribed by
paragraph (b)(ii)(bb) of this subclause. The loading shall be
as follows�

 (i) Day Employees�An employee who would have
worked on day work had the employee not been on
leave�a loading of 17½%.

 (ii) Shift Employees�An employee who would have
worked on shift work had the employee not been on
leave�a loading of 17½%.
Provided that where the employee would have re-
ceived shift loadings prescribed by Clause 13.�Shift
Work had the employee not been on leave during
the relevant period and such loadings would have
entitled the employee to a greater amount than the
loading of 17½%, then the shift loadings shall be
added to the rate of wage prescribed by the said para-
graph (b)(ii)(aa) hereof in lieu of the 17½% loading.
Provided further, that if the additional loading would
have entitled him/her to a lesser amount than the
loading of 17½%, then such loading of 17½% shall
be added to the rate of wage prescribed by subclause
(b)(ii)(aa) hereof in lieu of the shift loadings.
The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

(5) If any award holiday falls within an employee�s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(6) Proportionate Leave on Termination
If after one month�s continuous service in any qualifying 12

monthly period an employee lawfully leaves his/her employ-
ment or his/her employment is terminated by the employer
through no fault of the employee, the employee shall be paid

2.923 hours� pay at the rate of wage prescribed by Clause
7.�Wages, in respect of each completed week of continuous
service.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, and except for any public holiday on which the em-
ployee is absent from work or time spent on holidays, annual
leave or long service leave as prescribed by this Award, shall
not count for the purpose of determining the employee�s right
to annual leave.

(8) In addition to any payment to which the employee may
be entitled under subclause (6) of this clause, an employee
whose employment terminates after the employee has com-
pleted a 12 monthly qualifying period and who has not been
allowed the leave prescribed under this Award in respect of
that qualifying period shall be given payment in lieu of that
leave or, in a case to which subclause (9) or (10) of this clause
applies, in lieu of so much of that leave as has not been al-
lowed unless�

(a) the employee has been justifiably dismissed for mis-
conduct; and

(b) the misconduct for which the employee has been
dismissed occurred prior to the completing of that
qualifying period.

(9) Where requested by an employee an employer may grant
up to five days to be taken as non consecutive periods of an-
nual leave. The remaining period of leave may be taken in
two periods where mutually agreed between the employer, the
employee and the union. The employee�s eligibility for leave
loading under paragraph (4)(c) of this clause is not affected
by anything contained in this subclause.

(10) Notwithstanding anything else contained herein an
employer who observes a Christmas close down for the pur-
pose of granting annual leave may require an employee to
take annual leave in not more than two periods but neither of
such periods shall be less than one week.

(11) The provisions of this clause shall not apply to casual
employees.

16.�LONG SERVICE LEAVE
The Long Service Leave provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive, are hereby incorporated in and form part of this
Award.

17.�ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at the

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the provisions
of this clause.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer an employee is absent on the ground of personal ill
health or injury for a period longer than his/her entitlement to
paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his/her inability to attend for work, the nature
of his/her illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.
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(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers per-
sonal ill health or injury during the time when he/she is absent
on annual leave and the employee may apply for and the em-
ployer shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his/her place of residence or a hospital as a result
of personal ill health or injury for a period of seven consecu-
tive days or more and the employee produces a certificate from
a registered medical practitioner that he/she was so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the employer in ac-
cordance with subclause (3) of this clause if he/she is unable
to attend for work on the working day next following his/her
annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he/she proceeded on annual
leave and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 15.�Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
15.�Holidays and Annual Leave shall be deemed to have
been paid with respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the employee�s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 66 of
the Western Australian Industrial Gazette at pages 1-4, the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers� Compensation Act nor to employees whose injury
or illness is the result of the worker�s own misconduct.

(8) The provisions of this clause do not apply to casual em-
ployees.

18.�BEREAVEMENT LEAVE

(1) An employee, other than a casual employee, shall on the
death within Australia of a wife, husband, father, mother,
brother, sister, child or step-child, be entitled on notice of leave
up to and including the day of the funeral of such relation and
such leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the worker in two
ordinary working days. Proof of such death shall be furnished
by the worker to the satisfaction of the employer.

(2) Payment in respect of bereavement leave is to be made
only where the employee otherwise would have been at work
and shall not be granted in any case where the employee con-
cerned would not have been at work in accordance with any

shift roster, or on long service leave, annual leave, sick leave,
workers� compensation, leave without pay or on a public holi-
day.

(3) For the purposes of this subclause, the words �wife� and
�husband� shall include a person who lives with the employee
as a de facto wife or husband.

(4) For the purposes of this clause the pay of an employee
on shift work shall be deemed to include any usual shift al-
lowance.

19.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include a employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period of
six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.
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(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52
weeks.

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
subclause (3), to the position which she held imme-
diately before such transfer. Where such position no
longer exists but there are other positions available
for which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(11) Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

20.�PROTECTION OF TOOLS
(1) The employer shall provide a waterproof and reason-

ably secure place where the employee�s tools (when not in
use) may be locked up apart from the employer�s plant or
material.

(2) The employer shall indemnify an employee in respect of
any tools of the employee�s stolen, if the employer�s failure to
comply with this clause is a material factor in contributing to
the stealing of the tools.

21.�RECORDS
(1) The employer shall make and keep a record or records

showing�
(a) The name and classification of each employee.
(b) The starting and finishing times on each day.
(c) The hours worked.
(d) The wages and overtime (if any) paid.
(e) The amount of allowances and fares and travelling

time paid.
(f) Any deductions made.
(g) The composition of any payment made in respect of

any period of paid leave of any kind.
(h) The composition of any termination payment.

(2) The record or records shall be available for inspection
by any official or duly accredited employee of the union at
any time during working hours at the employer�s business
premises, and such person may take extracts therefrom.

Provided that if such records are not available when de-
manded for any cause beyond the employer�s control, the
employer shall, within 24 hours, notify the union of a reason-
able time and place at which they may be inspected.

(3) Details of how his/her wages are made up shall be avail-
able to the employee at the time of payment.

(4) Any system of automatic recording by machines shall be
deemed a record for the purposes of this clause.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 76 W.A.I.G.5 0 7 8

22.�REPRESENTATIVE INTERVIEWING
EMPLOYEES

On notifying the employer or his/her representative, any
authorised officer or employee of the union shall have the
right to visit and inspect any shop, place or factory at any time
when work is being carried on whether during or outside the
ordinary working hours and to interview the employees cov-
ered by this Award provided that the union representative does
not unduly interfere with the work in progress.

23.�POSTING OF UNION NOTICES
The union shall be entitled to post a copy of this Award and

any union notice or poster, not exceeding 50 cm by 30 cm in a
place within the employer�s premises agreed by the employer
where it may readily be seen by employees to whose employ-
ment this Award applies.

24.�SHOP STEWARDS
An employee appointed as a shop steward shall, upon noti-

fication in writing by the union to the employer, be recog-
nised as an accredited representative of the union to which he/
she belongs, and shall be allowed all necessary time during
working hours to submit to the employer matters affecting the
employees he/she represents.

25.�BOARD OF REFERENCE
(1) There shall be a Board of Reference consisting of a Chair-

man and an equal number of employers� and employees� mem-
bers who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and Regulation 16 of the Indus-
trial Commission Relations 1980.

(2) The Board of Reference is hereby assigned the function
of determining any dispute between the parties in relation to
any matter which under this Award may be allowed, approved,
fixed, determined or dealt with by a Board of Reference.

26.�NO REDUCTION
Notwithstanding the provisions of Clause 7.�Wages of this

Award, the rate of wage of any employee shall not be reduced
if that employee, at the date of delivery of this Award, was
being paid a higher wage than the maximum prescribed in the
said clause for the employee�s class of work.

27.�DISPUTE SETTLEMENT PROCEDURE
In all cases of dispute the following procedure shall apply�

(1) Matters of concern to an employee and/or steward
shall be raised with the foreman, supervisor or em-
ployer as the case requires.

(2) All such matters are to be dealt with as soon as prac-
ticable following upon that matter being raised by
or on behalf of the employee/s concerned.

(3) If the matter is not resolved, discussions involving
the union shall take place as soon as practicable there-
after.

(4) If the matter remains unresolved it shall be referred
to the Western Australian Industrial Relations Com-
mission for conference and, if necessary, for hearing
and determination.

28.�NOTIFICATION OF CHANGE
(1) Employer�s Duty to Notify

(a) Where an employer has made a definite decision to
introduce major changes in production, programme,
organisation, structure or technology that are likely
to have significant effects on employees, the em-
ployer shall notify the employees who may be af-
fected by the proposed changes and their union.

(b) �Significant effects� include termination of employ-
ment, major changes in the composition, operation
or size of the employer�s workforce or in the skills
required; the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours of work; the need for retrain-
ing or transfer of employees to other work or loca-
tions and restructuring of jobs. Provided that where
the Award makes provision for alteration of any of
the matters referred to herein an alteration shall be
deemed not to have �significant effects�.

(2) Employer�s Duty to Discuss Change
(a) The employer shall discuss with the employees af-

fected and the union, the introduction of the changes
referred to in subclause (1) of this clause among other
things, the effects the changes are likely to have on
employees, measures to avert or minimise the ad-
verse effects of such changes on employees and shall
give prompt consideration to matters raised by the
employees and/or their union in relation to the
changes.

(b) The discussion shall commence as early as practica-
ble after a definite decision has been made by the
employer to make the changes referred to in
subclause (1) of this clause.

(c) For the purposes of such discussion, the employer
shall provide to the employees concerned and the
union, all relevant information about the changes
including the nature of the changes proposed; the
expected effects of the changes on employees and
any other matters likely to affect employees provided
that the employer shall not be required to disclose
confidential information the disclosure of which
would be inimical to the employer�s interests.

29.�REDUNDANCY
(1) Discussions Before Terminations:

(a) Where an employer had made a definite decision that
the employer no longer wishes the job the employee
has been doing done by anyone and this is not due
to the ordinary and customary turnover of labour and
that decision may lead to termination of employment,
the employer shall hold discussions with the employ-
ees directly affected and with the union.

(b) The discussion shall take place as soon as is practi-
cable after the employer has made a definite deci-
sion which will invoke the provisions of paragraph
(a) of this subclause and shall cover among other
things, any reasons for the proposed terminations,
measures to avoid or minimise the terminations and
measures to minimise any adverse effect of any ter-
minations on the employees concerned.

(c) For the purpose of such discussion the employer shall
provide in writing to the employees concerned and
the union all relevant information about the proposed
terminations, including the reasons for the proposed
terminations, the number of categories of employ-
ees likely to be affected and the number of employ-
ees normally employed and the period over which
the terminations are likely to be carried out. Pro-
vided that any employer shall not be required to dis-
close confidential information the disclosure of
which would be inimical to the employer�s interests.

(2) Employees Exempted:
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal
including malingering, inefficiency or neglect of duty or in
the case of casual employees, apprentices or employees en-
gaged for a specific period of time or for a specified task or
tasks.

(3) Employees with less than one year�s service:
This clause shall not apply to employees with less than one

year�s service and the general obligation on employers shall
be to give the relevant employees an indication of the im-
pending redundancy at the first reasonable opportunity and to
take such steps as may be reasonable to facilitate the obtain-
ing by employees of suitable alternative employment.

(4) Dispute Settling Procedures:
Any dispute under these provisions shall be dealt with in

accordance with Clause 27.�Dispute Settlement Procedure.

30.�UNDER-RATE EMPLOYEES
(1) Any employee who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at the matter
may be referred to the Board of Reference for determination.
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(3) After application has been made to the Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

31.�PROTECTIVE CLOTHING AND FOOTWEAR
(1) Each employee working with water shall be provided

with waterproof footwear for use at work. The footwear shall
be replaced on a fair wear and tear basis.

(2) The employer shall provide an adequate number of full
length waterproof aprons for use by employees working with
water.

(3) The employer shall supply full length waterproof gloves
to those employees working with water.

(4) The employer shall supply appropriate respiratory masks
to employees.

32.�CONSULTATIVE PROCEDURES
At each plant or enterprise a consultative mechanism may

be established by the employer or shall be established upon
request of the employees. The form, structure and method of
implementing consultative practices shall be determined at the
enterprise level by agreement between the employer and em-
ployees and where appropriate the union. The consultative
mechanism and procedure shall be appropriate to the size,
structure and needs of the plant or enterprise.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A�PARTIES TO THE AWARD
The following organisation is a party to this award:

The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia�Western
Australian Branch

SCHEDULE B�SCHEDULE OF RESPONDENTS
Bellevue Monumental Works Pty Ltd
83 Great Eastern Highway
BELLEVUE WA 6056
Catholic Monumental Works
483 Great Eastern Highway
REDCLIFFE WA 6104
Claremont Monumental Works
504 Railway Road
KARRAKATTA WA 6010
Fremantle Monumental Works
Stockdale Road
O�CONNOR WA 6163
G.C. Smith & Co.
Stockdale Road
O�CONNOR WA 6163
Midland Monumental Works
83 Great Eastern Highway
BELLEVUE WA 6056
Returned Soldiers Monumental Works
504 Railway Road
KARRAKATTA WA 6010
Peters and Gillies
508 Railway Road
KARRAKATTA WA 6010
Karrakatta Monumental Works
59 Carrington Street
NEDLANDS WA 6009

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appen-
dix at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.


